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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 46 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. ‘The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulativé index digest with citation tables for all 
the decisions in the annual volume. 

Seven consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940—June 30, 1946; 
July 1, 1946—June 30, 1951; July 1, 1951-June 30, 1956; July 1, 1956- 
June 30, 1961; and July 1, 1961-June 30, 1966. These indexes are 
compiled to assist in research for precedents with respect to matters 
coming within the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B—12345, 
June 23, 1948. 
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COMPTROLLERS GENERAL OF THE 
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1921—To Date 





UNITED STATES 























Name State Date of | Expiration 
| | commission of service 
| 

a a on eee ee = = = aS a 
Elmer B. Staats - | Kansas | Mar. 4, 1966 | 
Joseph Campbell - | New York... Mar. 18, 1955 |'July 31, 1965 
Lindsay C. Warren -| North Carolina. -- | Aug. 1, 1940 lt Apr. 30, 1954 
Fred H. Brown. -| New Hampshire | Apr. 7, 1939 |?June 19, 1940 
J. Raymond McCarl | Nebraska June 29,1921 | June 30, 1936 

COMPTROLLERS OF THE TREASURY 
1894-1921 
Walter W. Warwick - - Ohio--- Sept. 1,1915 | June 30, 1921 
George E. Downey. - - Indiana. --. May 16,1913 | Aug. 31, 1915 
Robert J. Tracewell.. - - Indiana July 26,1897 | May 15, 1913 
Robert B. Bowler-.- - Ohio | Oct. 1,1804 | Aug. 4, 1897 
1817-1894 
First Comptrollers 
: 

Robert B. Bowler - Ohile.... «224: | May 6, 1893 | Sept. 30, 1804 
Asa C. Matthews. . _ Illinois May 10,1889 | May 14, 1893 
Milton J. Durham....-.---.--- -| Kentucky-... ..| Mar. 20,1885 | Apr. 22, 1889 
William Lawrence... .-..-.---- Ohio adel July 15,1880 | Mar. 24, 1885 
Albert G. Porter. -_._-- Indiana Mar. 5,1878 | June 10, 1880 
Robert W. Taylor... - ------ Ohio--.- .| Jan. 14, 1863 |} Feb. 25, 1878 
Elisha Whittlesey ---.-.----- Ohio... -- ‘ Apr. 10,1861 /3Jan. 7, 1863 
WE BIEN. vec cenncenses- Ohio--.. -| Mar. 26,1857 | Apr. 30, 1861 
Elisha Whittlesey --.. - javnadaxneusunaes Ohio_-. -| May 31,1849 | Apr. 30, 1857 
James W. McCulloh-. . - -- Maryland... .| Apr. 1,1842 | May 31, 1849 
Walter Forward... -.....- Pennsylvania. -. . Apr. 6,1841 | Sept. 13, 1841 
James N. Barker... . .-- Pennsylvania. - Feb. 23, 1838 | Apr. 19, 1841 
George Wolf. - - --- Pennsylvania -| June 18, 1836 | Feb. 28, 1838 
Joseph Anderson... .. - -- Tennessee. -. -| Mar. 3, 1817 June 30, 1836 

1 Retired. 

2k ed. 

3 Died in office. 
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COMPTROLLERS OF THE TREASURY 


Name 


Charles H. Mansur 
Benj. F. Gilkeson 
Sigourney Butler 
Isaac H. Maynard 
William W. Upton 
Cyrus C. Carpenter 
John M. Brodhead 
James M. Cutts 
John M. Brodhead 
Edward J. Phelps 
Hiland Hall 
Albion K. Parris 
James B. Thornton 
Isaac Hill 

Richard Cutts 


Joseph Anderson 
Ezekiel Bacon 
Richard Rush 
Gabriel Duvall 
John Steele . 
John Davis : 
Jonathan Jackson 
Oliver Wolcott, Jr 
Nicholas Eveleigh 


1817-1894 
Second Comptrollers 


State 


Missouri 
Pennsylvania 
Massachusetts 
New York 
Oregon 

Iowa 

New Hampshire 
District of Columbia 
New Hampshire 
Vermont 
Vermont 

Maine 

New Hampshire 
New Hampshire 
Massachusetts 


1789-1817 


Comptrollers of the Treasury 


Tennessee 
Massachusetts 
Pennsylvania 
Maryland 
North Carolina 
Massachusetts 
Massachusetts 
Connecticut 


| South Carolina 


Continued 


Date of Expiration 
commission of service 


May 27, 1893 | Sept. 
May 23, 1889 | June 
Apr. 22, 1887 | May 
June 2, 1885 | Apr. 
Oct. 1, 1877 | June 
Jan. 7,1876 | Sept. 
May 20,1863 | Jan. 


Oct. 1.1857 | May 
Feb. 11,1853 | Oct. 
Oct 1, 1851 Feb. 


| Nov. 27,1850 | Sept. 


June 18, 1836 | Nov. 
May 27, 1830 | June 
Mar. 21,1829 | May 
Mar. 6, 1817 Mar. 


Feb. 28,1815 | Mar. 
Feb. 11, 1814 | Feb. 
Nov. 22,1811 | Feb. 
Dec. 15,1802 | Nov. 


July 1,1796 | Dee. 
June 26,1795 | June 
Feb. 25,1795 | Sept. 
June 17,1791 | Feb. 


Sept. 11, 1789 | Apr. 


30, 1894 

5, 1893 
26, 1889 

1, 1887 

1, 1885 
30, 1877 
23, 1876 
11, 1863 

8, 1857 
13, 1853 
10, 1851 
28, 1850 
30, 1836 
24, 1830 
21, 1829 


3, 1817 
28, 1815 
10, 1814 
21, 1811 
14, 1802 
30, 1796 
1, 1795 
2, 1795 
16, 1791 


ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 





1921-To Date 
, a ie 
Name State | Dateof | Expiration 

| commission of service 
bdr SS SS = slit nanny 
Frank H. Weitzel. District of Columbia Jan. 18, 1954 
Frank L. Yates__-. West Virginia May 1, 1943 |' June 29, 1953 
Richard N. Elliott - Indiana. Mar. 6,1931 |? Apr. 30, 1943 
Lurtin R. Ginn , sldness June 30,1921 |? Nov. 11, 1930 

' 


ASSISTANT COMPTROLLERS OF THE TREASURY 








1894-1921 
| | 
Charles Marshall Foree | Kentucky | Sept. 1,1915 | June 30, 1921 
Walter W. Warwick | Ohio... | May 24,1913 | Aug. 31, 1915 
Leander P. Mitchell... . Indiana. - - | Jan. 18,1898 |' Dec. 6, 1912 
Edward A. Bowers_--- Connecticut | June 6, 1895 | Dec. 24, 1807 
Charles H. Mansur.. - - Missouri -- - - . Oct. 1, 1894 | Apr. 16, 1895 





! Died in office. 


2 Retired. 
xI 
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Contracts—Specifications—Descriptive Data—Defective 


Under an invitation for bids to furnish equipment in accordance with detailed 
specifications and including the descriptive literature clause prescribed by sec- 
tion 2-202.5(b) of the Armed Services Procurement Regulation, but failing to 
state the descriptive requirement for technical evaluation, upon cancellation 
of the award, reevaluation of the bid indicating the insufficiency of the de- 
scriptive literature furnished to determine specification compliance, a devia- 
tion not considered a clerical error, or overcome by a subsequent offer of com- 
pliance, an award may not be made to any other bidder and the procurement 
should be readvertised, the descriptive literature requirement not establishing 
a common base for bid evaluation and the detailed specifications leaving noth- 
ing to describe in the way of performance characteristics, the descriptive 
literature clause was improperly included and it would be prejudicial to bid- 
ders to reject their bids for failure to supply sufficient information to prove 
compliance. 


Bids—Qualified—Descriptive Literature 


Acceptance of a bid qualified by descriptive literature binds the bidder only to 
furnish what was described in the literature and as it would not be proper to 
ignore the literature even though it should not have been required, an invi- 
tation including a defective descriptive literature clause that is prejudicial to 
other bidders should be canceled and the procurement readvertised. 


To the Secretary of the Navy, July 1, 1966: 


Reference is made to correspondence dated February 10 and April 
15, 1966, from United Aircraft Corporation, Vector Division, and to 
correspondence dated April 1 and 27, 1966, from Sonex, Inc., each 
protesting against the actions of the Naval Supply Systems Com- 
mand (formerly Bureau of Supplies and Accounts) in connection with 
contract No. N00421-66-C-4910, awarded by the United States Naval 
Air Station, Patuxent River, Maryland, which was the subject of a 
report dated June 20, 1966, from the Deputy Commander, Purchas- 
ing, Naval Supply Systems Command. The subject contract was 
awarded to Sonex but was canceled after Vector protested to the pro- 
curing activity, and now award is proposed to Vector. 

The invitation pursuant to which the contract was awarded was 
issued on November 30, 1965, and called for bids on furnishing an 
FM telemetry ground station for installation in a mobile unit in 
accordance with detailed specifications stated therein. Pursuant to 
the authority contained in Armed Services Procurement Regulation 
(ASPR) 2-202.5(b) the invitation included the following require- 
ment for descriptive literature: 


SECTION 8.0 REQUIREMENT FOR DHESCRIPTIVH LITHRATURE (OCT. 


(a) Descriptive literature covering the item/items requested in this Invita- 
tion for Bids must be furnished as a part of the bid and must be received 


a 
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before the time set for opening bids. The literature furnished must be identi- 
fied to show the item in the bid to which it pertains. The descriptive litera- 
ture is required to establish for the purposes of bid evaluation and award, 
details of the products the bidder proposes to furnish as to design, materials, 
components and performance characteristics, 

(b) Failure of descriptive literature to show that the product offered con- 

forms to the specifications and other requirements of this Invitation for Bids 
will require rejection of the bid. Failure to furnish the descriptive literature 
by the time specified in this Invitation for Bids will require rejection of the 
bid, except that if the material is transmitted by mail and is received late, it 
may be considered under the provisions for considering late bids, as set forth 
elsewhere in this Invitation for Bids. 
However, the requirements for furnishing descriptive literature may be waived 
as to a bidder if (i) the bidder states in his bid that the product he is offer- 
ing to furnish is the same as a product that he has previously furnished to 
the purchasing activity under a prior contract and the bidder identified the 
contract, and (ii) the Contracting Officer determines that such product meets 
the requirements of this Invitation for Bids. 


Eight bids were received and opened on January 17, 1966, with 
Sonex being the second low bidder at $21,500 and Vector fourth low 
bidder at $23,950. All bids and accompanying descriptive literature 
were forwarded to the Data Systems Division for technical evalua- 
tion to determine compliance of the product offered with the stated 
specifications. By a memorandum dated February 2, 1966, from the 
Data Systems Division, the contracting officer was advised that the 
low bidder did not offer a product in conformance with the specifica- 
tions and was therefore nonresponsive, but that the Sonex bid was 
technically responsive and award to it was recommended. The con- 
tracting officer made the award to Sonex on February 8, 1966. 

On February 9, 1966, Vector contacted the procuring activity by 
telephone and pointed out several specifications that the Sonex bid 
allegedly did not comply with. By telegram dated February 11, 
1966, to the contracting officer, Vector protested the award and in- 
cluded therein the text of its telegram of February 10 to our Office 
alleging that neither the Sonex nor Bendix (third low bidder) bids 
complied with the specifications. Thereafter, Data Systems Division 
reevaluated the Sonex bid and descriptive literature and in memo- 
randa dated February 16 and 23, 1966, advised the contracting officer 
that upon reevaluation it had determined Sonex was technically non- 
responsive. In the first memorandum it is stated that the first 
evaluation was made under the assumption that the descriptive 
literature clause was defective and upon the assumption that the 
product offered by Sonex was responsive if the unit could be modified 
to meet “NATC” needs. In reaching its conclusion that Sonex is 
technically nonresponsive, Data Systems Division states that the de- 
scriptive literature is insufficient to determine compliance with speci- 
fications 2.1.8.1, 2.2.2, and 2.5, and that the descriptive literature 
indicates noncompliance with specifications 2.1.3.13 and 2.4 as to 
power supply voltage range. As a result of the reevaluation the 
contracting officer notified Sonex by telegram on February 23, 1966, 
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that the award to it was made in error and the contract was there- 
fore canceled. 

The Data Systems Division has now advised the contracting officer 
that the Bendix bid is technically nonresponsive and that the de- 
scriptive literature submitted by Vector indicates it is technically 
responsive. Therefore, the contracting officer proposes to award the 
contract to Vector. 

Sonex makes four major contentions. First, with respect to the 
validity of its award, it contends that although the descriptive lit- 
erature indicated noncompliance with specifications 2.1.3.13 and 2.4, 
this was due to a clerical error in marking the literature and since 
it clearly stated in the bid that it would fully comply with the 
specifications the award was valid and should be reinstated. Addi- 
tionally, it is stated that it should be apparent to experienced engi- 
neers that its equipment could operate with the range called for by 
specifications 2.1.3.13 and 2.4. Second, if the cancellation stands, 
then it should be considered a termination for the convenience of the 
Government and Sonex should be reimbursed for expenses incurred 
prior to termination in the amount of $7,500. Third, no bidder’s de- 
scriptive literature showed compliance with the specifications and, 
particularly, Vector’s literature did not show compliance with speci- 
fications 2.1.3.4, 2.1.3.6 and 2.1.3.8. Fourth, the requirement for de- 
scriptive literature was not necessary and contrary to the policy of 
ASPR 2-202.5 because the specifications were stated with sufficient 
detail to establish what the bidder proposed to furnish and whether 
it met the specifications. 

For reasons which will hereinafter be apparent, it is necessary to 
consider only one of the points made by Vector. It is Vector’s view 
that the requirement for descriptive literature was valid and in 
accordance with the requirements of ASPR 2-202.5. In support of 
this position, it is pointed out that except for the descriptive litera- 
ture furnished by Sonex and Bendix the nonconformity of their 
equipment would not have been revealed. 

The primary issue presented by the foregoing circumstances is the 
validity of the award of the contract to Sonex and the propriety of 
the subsequent cancellation thereof. Although Sonex was the apparent 
low responsive bidder, it is clear that its bid was in fact nonrespon- 
sive, as determined by the reevaluation by the Data Systems Division 
and by Sonex’s own admission. While Sonex has indicated that the 
deviations from specifications 2.1.3.13 and 2.4 in its descriptive litera- 
ture were due to a clerical mistake and has, subsequent to bid opening, 
expressed an intention to conform its equipment to the specifications, 
these factors may not be considered in determining its eligibility 
for award. It is well established that a bid which is nonresponsive 
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on its face may not be corrected after bids are opened since this 
would be tantamount to permitting a bidder to submit a new bid. 
88 Comp. Gen. 819. Sonex also contends that in its proposal it 
clearly stated that it would comply fully with the specifications. 
Even if the statement referred to may be considered an overall offer 
to comply, we have long held that such a statement cannot be con- 
sidered as overcoming variances in the bid data. 40 Comp. Gen. 132, 
135; 36 id. 415. Since the Sonex bid was not responsive to the 
specifications, the award of the contract to it violated the statutory 
mandate of 41 U.S.C. 253(b) that award shall be made to that re- 
sponsible bidder whose bid “conforming to the invitation for bids” 
will be most advantageous to the Government. The award was 
therefore invalid and the contract was properly canceled. 

Remaining for consideration is the question whether the Vector 
bid, which has been determined technically responsive, may be 
accepted and award of a contract made to it under the subject invita- 
tion. We believe this question must be answered in the negative. 
Armed Services Procurement Regulation 2-202.5, covering the policy 
with respect to requiring descriptive literature in invitations for 
bids, provides that bidders shall not be required to furnish descrip- 
tive literature as a part of their bids unless the procurement office 
deems that such literature is needed to enable it to determine before 
award whether products offered meet the specification requirements 
of the invitation for bids and to establish exactly what the bidder 
proposes to furnish. Moreover, the regulation states that when de- 
scriptive literature is required, the invitation shall clearly state what 
descriptive literature is to be furnished, the purpose for which it is 
required, the extent to which it will be considered in the evaluation 
of bids, and the rules which will apply if a bidder fails to furnish 
it before bid opening. As justification for the decision to require de- 
scriptive literature in the subject procurement, the administrative 
file includes the following memorandum dated November 19, 1965, 
as required by ASPR 2-202.5(c) : 

MEMORANDUM FOR FILE 

Justification for Requirements of Descriptive Literature. 
Descriptive literature is required for the purpose of bid evaluation. 
Literature furnished will show that the product offered conforms to the speci- 


fications. 
FINDINGS 


1. Due to the specialized nature of the equipment being procured and the addi- 
tional factor that it will be operated as a mobile unit, requires that all offerers 
must meet without exception the requirements of the specification. Certain 
operating parameters must be met by the product offered, and it would be im- 
possible to properly evaluate bids with regard to conformance to the specifica- 
tions, without complete des¢riptive literature being submitted. 

2. Products cannot be procured without the submission of descriptive litera- 
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ture because of differences in design and performance characteristics among 
products. 
3. Due to contemplated operation in a mobile unit, complete conformance to 
requirements of the specifications must be determined prior to award of 
contract. 


DETERMINATION 


Descriptive literature is required to be submitted by all bidders concerning 
design, materials, components and performance characteristics. 


We believe it is doubtful, at best, whether the foregoing memoran- 
dum states reasons justifying the requirement for descriptive litera- 
ture. The memorandum states little more than the conclusion that 
descriptive literature is required for the purpose of bid evaluation. 
Moreover, it is difficult to understand why descriptive literature was 
considered necessary since the specifications of the equipment being 
procured are stated in such detail that they leave nothing for the 
bidder to describe in the way of performance characteristics, and 
furnish no standards for evaluation of design, materials or compo- 
nents except to the extent that such elements are specifically pre- 
scribed in the specifications. That this clause was not justified is 
confirmed by the statement in the letter from the Deputy Command- 
er, Purchasing, Naval Supply Systems Command, that “technical 
personnel at the purchasing activity have reviewed the specifications 
and determined that descriptive literature should not have been a 
requirement of this Invitation for Bids.” Furthermore, even if an 
acceptable product could not have been procured without descriptive 
literature, a requirement for such literature should advise bidders 
with particularity both as to the extent of the detail required and the 
purpose it is expected to serve. 38 Comp. Gen. 59; 42 zd. 598. In 
order for each bidder to be on an equal basis in supplying descrip- 
tive literature, it is essential that the need for such literature be set 
forth in the invitation in the greatest detail practical. The mere 
recital in the descriptive literature clause of the categories of general 
subjects, which are listed in the footnote to ASPR 2-205.5(d) (2) as 
subjects which might require description, is not sufficient to establish 
a common basis for evaluation of bids. For the foregoing reasons it 
is our opinion that the descriptive literature requirement was im- 
properly included in the invitation. Conversely, if its inclusion can 
be justified, it is our opinion that the invitation was therefore defec- 
tive because the extent of detail required and the purpose to be 
served were not properly set out. 

Although the inclusion of a defective provision in an invitation 
may be disregarded and an award made thereunder where competi- 
tion has not been affected, where the agency by award would enter 
into a binding contract for what it wanted, and where no bidder 
obtained an option or other undue advantage because of the defect 
in the invitation, B~157297, September 17, 1965, we do not believe 
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that is the case here. At least two bids were rejected as nonrespon- 
sive and the Sonex contract was canceled because it was not respon- 
sive. All three of these bids were lower than Vector’s and, while 
the record shows the Vidar bid was found nonresponsive because 
it offered a pulse-averaging discriminator instead of a phase-locked 
loop discriminator as specified, the Bendix bid was rejected because 
it did not contain sufficient information to evaluate its conformity 
to 14 stated specifications, and not because the descriptive literature 
showed noncompliance with the specifications. Since nowhere in 
the invitation was there a statement as to what descriptive data was 
required for complete technical evaluation, it would be prejudicial 
to the bidders to reject their bids for failure to supply sufficient 
information to prove compliance. On the other hand, since the 
literature submitted must be considered as qualifying the bids, ac- 
ceptance of any bid would bind the bidder only to furnish what was 


described in his literature, and it would not be proper to ignore 
such literature even though it should not have been required. For 
the foregoing reasons, it is our belief that the improper inclusion 
of the defective descriptive literature clause and the prejudicial 


effect it had on one or more of the bidders requires that the invita- 


tion must be canceled and the requirement readvertised. 

By copies of this decision to Sonex and Vector we are advising 
them of our decision with respect to their respective protests. 

The file enclosed with the report of June 20, 1966, is returned. 


[[B-158553] 


Regulations—Compliance—Failure to Comply 


Under regulations prescribing that any school whose food or milk service is 
operated by. a concessionaire or food management company is ineligible to par- 
ticipate in the Special Milk Program for Children, but not a child-care insti- 
tution contracting its food and milk service at a specific fee with approval by 
the appropriate State agency, a school whose dining hall was operated under 
contract with a food service management company on a cost-plus-fee basis dur- 
ing the regular school year may not be relieved of liability to refund the 
erroneous payments received, waiving a substantive program requirement cn 
the basis that payments were used for the purpose of the progrem negating 
and defeating the intent of the statutory regulations; however, pnyments made 
for the child-care summer program of the school need not be refunded, as had 
the school been properly instructed it could have conformed to the regulations 
by securing approval to enter into a fixed-price contract for the operation of 
the child-care program. 


To the Secretary of Agriculture, July 6, 1966: 


Reference is made to letter dated February 15, 1966, from Mr. 
George L. Mehren, Assistant Secretary, Department of Agriculture, 
requesting our decision regarding payments, in the amount of 
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$69,424.79, that were made in violation of the Special Milk Program 
for Children regulations. 

The letter states that under the Special Milk Program for Chil- 
dren schools and child-care institutions claim monthly reimburse- 
ment at set rates per half pint for milk served to children. The pay- 
ments in question were made by the Indiana Department of Public 
Instruction, which administers the aforementioned program in the 
State of Indiana under an agreement with the Department of Agri- 
culture, to the Culver Military Academy, Culver, Indiana. The 
Special Milk Program for Children regulations, published as Part 
215 of Title 7, Code of Fed. Regs., were made a part of the agree- 
ment between the Department of Agriculture and the Indiana De- 
partment of Public Instruction by reference. 

Sections 215.7(c) and 215.7(e) of Title 7, Code of Fed. Regs., pro- 
vide in pertinent part, as follows: 


(ec) Any school which operates the food or milk service in any attendance 
unit under a contractual arrangement with a concessionaire or food service 
management company or under a similar arrangement shall not be eligible for 
participation in the Program with respect to such attendance unit, even though 
the school or such attendance unit obtains no profit from the operation of such 


food or milk service * * *, 
* * * + * ’ * 

(e) A child-care institution which operates its food or milk service under a 
contractual arrangement with a concessionaire or food service management 
company or under a similar arrangement may be approved for participation in 
the Program, after FDD has approved the arrangement. To be approved by 
FDD the arrangement must provide for: 

(1) A specific fee for the management service * * *. 

The record shows that Culver participated in the program from 
March 1962 through January 1965, during which time Culver filed 
monthly claims totaling $80,117.36, of which $69,424.79 has been paid, 


leaving an unpaid balance of $10,692.57. The record shows further 
that an audit conducted by the Office of the Inspector General, De- 
partment of Agriculture, disclosed that, during all of the regular 


school years and during the special summer schools covered by the 
aforementioned period of participation in the program, Culver’s 


dining hall had been operated under a contract with a food service 


management company whose fee was computed on a cost-plus basis. 

Therefore, since the dining hall was operated by a food service 
management company, the Assistant Secretary states that Culver 
Military Academy was ineligible to participate in the program dur- 
ing the regular school year under the provisions of section 215.7(c) 
quoted above. Also, the Assistant Secretary states that the summer 
schools conducted by Culver, which for purposes of the program are 
classified as child-care institutions, were ineligible to participate in 
the program under the provisions of section 215.7(e) because the 
food service management contract had not been approved. 


277-066 O-68—3 
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The record shows that after the aforementioned audit was com- 
pleted the State agency withheld further payments under the pro- 
gram to Culver and requested Culver to refund all payments re- 
ceived. In a reply to that request dated May 24, 1965, Culver set 
forth the following contentions: 

1. The application agreement used by the State agency for fiscal 
years 1962 and 1963 made no mention of food service agreements, 

2. When the revised form for fiscal year 1964 was received, Culver 
advised the State agency on May 22, 1963, that it had a food service 
management contract and asked how to get it approved; however, 
Culver was not asked to submit the contract for approval. 

3. Culver complied with all of the instructions received from the 
State agency, and if there was a problem it should have been resolved 
after the May 22, 1963, letter. 

4. If Culver should be found in violation of the program regula- 
tions, waiver of refund should be granted in view of the extenuating 
circumstances. Refund would cause a severe hardship as the funds 
were used to the greatest extent possible to further milk consumption 
and to meet regular food service expenses. 

5. If Culver should be found ineligible for the regular school year 
and waiver of refund is not allowed, then the refund should exclude 
payments for the summer school program since the summer schools 
would normally be eligible for participation in the program with a 
food service contract upon approval of the contract by the Depart- 
ment of Agriculture. 

The Assistant Secretary states that the State agency does not dis- 
pute Culver’s statements, except for the inference that no action was 
taken on the May 23, 1963 letter. The record shows that a State 
agency official visited Culver on June 14, 1963, and in a report con- 
firmed the concept that Culver had of the food service contract, 
namely, that the food service facilities were operated by Culver. The 
Assistant Secretary states that it is unfortunate that the State agency 
official did not insist that the contract be submitted for approval, re- 
gardless of the information he was given, and that the State agency 
did not request such referral by letter or confirm the understanding 
obtained from the visit. 

The State agency has now requested the Department of Agricul- 
ture to concur in a determination which would allow Culver’s sum- 
mer school claims in the amount of $25,674.67, require Culver to re- 
fund $43,750.12, and disallow unpaid claims in the amount of 
$10,692.57. 

The Assistant Secretary states that because of the Department of 
Agriculture’s view that Culver’s food service management contract 
would have been approved by the Department, subject to modifica- 
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tion to provide for a fixed fee, the Department recommends that Cul- 
ver be allowed $25,674.67 for its summer school program. Also, he 
states that it is the Department’s opinion that providing for a fixed 
fee for its management service could have been arranged without 
difficulty between Culver and the food service management company. 
In addition, the Department recommends that Culver be allowed to 
retain the entire $69,424.79 paid to it. It is stated that nothing has 
been established to show that the payments were not used in full ac- 
cordance with the legislative purpose of the program which is to en- 
courage the consumption of milk by children and so it can be said 
that there was no loss to the Government. Therefore, it is the De- 
partment’s view that it would not be proper to require Culver to re- 
pay any part of the $69,424.79, especially since they complied with 
all instructions received from the State agency and used the funds 
for program purposes. However, it is the Department’s opinion that 
the so-called technical violation of the aforementioned regulations 
warrants disallowance of the unpaid claims in the amount of 
$10,692.57. For the same reason the Department recommends dis- 
allowance of additional claims of $8,217.90 for the post audit period 
of February 1965 through June 1965. 

The record now shows that Culver has canceled its food service 
management contract and now qualifies for the Special Milk Pro- 
gram for Children, both for the school year and the summer 
program. 

In conclusion, the Assistant Secretary raises the question as to 
what action, if any, should be taken against the State agency regard- 
ing the funds paid in violation of the regulations, and states that it 
is the opinion of the Department that a claim against the State 
agency for all or any part of the $69,424.79 would not be justified. 

The Special Milk Program for Children is carried out under the 
authority of the act of July 1, 1958, Public Law 85-478, 72 Stat. 276, 
as amended (7 U.S.C. 1446 note). The operations of the program 
are governed by regulations published as Part 215 of Title 7, Code 
of Federal Regulations. The cited act authorizes the appropriation 
and directs the expenditure of stated funds to increase the consump- 
tion of fluid milk by children in specified types of institutions. The 
cited regulations set forth the terms and conditions upon which pay- 
ments under the act will be made. While there is no express pro- 
vision in the basic act authorizing you to issue regulations relating 
to the program established thereby, the amendment thereto enacted 
by section 402 of the Agricultural Act of 1961, approved August 8, 
1961, Public Law 87-128, 75 Stat. 319, 7 U.S:C. 1446 note, authorized 
the promulgation of such rules and regulations as you may deem in 
the public interest. Hence, the terms and conditions prescribed by 
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the cited regulations are statutory regulations, and, as such, cannot 
ordinarily be waived in particular instances. 

The. cited regulations, which were made a part of the agreement 
between the Department and the State agency by reference, set forth 
in section 215.7, quoted above in part, specific requirements which 
must be met in order for a school or child-care institution to partici- 
pate in the program. It is the responsibility of the State agency in 
its administration of the program to determine that any school or 
child-care institution that makes application for participation has 
complied with such requirements prior to approving its participation 
in the program. Since the regulations governing participation in- 
tend that payments under the program shall be made only to quali- 
fied schools and child-care institutions, it is our view that such regu- 
lations are essential substantive program requirements which must 
be adhered to in order to carry out the intent of the regulations. 

It is clear that under the provisions of 7 CFR 215.7(c) Culver was 
ineligible to participate in the program during the regular school 
year due to the fact that its dining hall was operated by a food serv- 
ice management company. While it may be contended that there was 
no loss to the Government on the basis that nothing has been estab- 
lished to show that the payments to Culver were not used for the 
purpose of the program, there is nothing in the regulations author- 
izing the waiver of the aforementioned eligibility requirement on the 
basis that an ineligible school may participate and receive payments 
under the program in the event such payments are used for the pur- 
pose of the program. Waiving a substantive program requirement 
on such a basis would, for all practical purposes completely negate 
and defeat the intent of the regulation. 

Therefore, the funds, in the amount of $43,750.12, that the State 
agency paid to Culver in violation of 7 CFR 125.7(c) should be 
recovered. 

Under the provisions of 7 CFR 215.7(e) child-care institutions 
such as Culver’s summer schools may be eligible to participate in the 
program even though its food or milk service is operated under a 
contractual agreement by a food service management company after 
such arrangement has been approved by the Department. Also, to 
be approved by the Department the contractual arrangement must 
provide for a fixed fee. In the instant case Culver’s contractual ar- 
rangement with a food service management company to operate its 
dining hall during summer camps was not approved by the Depart- 
ment and the contract did not provide for a fixed fee. However, the 
record shows that Culver advised the State agency that its dining 
hall was operated under a contractual arrangement with a food serv- 
ice Management company and requested to be advised as to what 
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steps should be taken to have the contract approved. In your letter 
of February 15, 1966, you state, in effect, that if Culver’s contract 
had been submitted it would have been approved by the Department, 
subject to modification to provide for a fixed fee. Regarding such 
modification, in a letter to our Office dated June 2, 1966, your General 
Counsel states, in effect, that from the Department’s experience with 
summer camps and management companies operating camp feeding 
programs, it can be assumed that the company managing Culver’s 
dining hall during the summer camps would have readily agreed to 
a revision of its contract with Culver to provide for a specific fee. 
Thus, if Culver had been properly instructed by the State agency, 
the management contract and Culver’s participation in the program 
during its summer camp period could have been regularized from 
the start. 

Therefore, in view of the foregoing explanation and since Culver 
properly could have participated in the program during its summer 
school while having its dining hall operated under a management 
contract, you are advised that if the payments of $25,674.67 to Cul- 
ver for its summer school programs are otherwise proper, they need 
not be further questioned. 


[B-159498] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Bid Bond—Failure to Furnish “May Be” Cause For 
Rejection 


The failure of a bidder unable to obtain a bid bond to comply with the invita- 
tion requirement for submission of a bond may not be waived as an informality 
or minor irregularity on the basis that the invitation stated that such failure 
may be cause for rejection and therefore rejection is not required, a clause pre- 
scribed by section 1-10.103-3 of the Federal Procurement Regulations and cor- 
rectly stating in connection with the named situations in section 1-10.103-4 in 
which failure to furnish a required bid bond is waivable, that such failure 
“may be” cause for rejection, and even though the clause would be more pre- 
cise and more informative to bidders if it stated that failure to furnish a bid 
bond will require rejection of the bid in all cases except those listed in section 
1-10.103—4 and may be cause for rejection even then, the regulations having the 
force and effect of law, the failure of the bidder to furnish a bid bond cannot 
be waived and requires bid rejection. 


To Kahr Bearing Corporation, Marine Division, July 6, 1966: 


Reference is made to your telegram of June 21 and letter of June 
22, 1966, protesting the rejection of your bid under Coast Guard 
invitation for bids No. 916406-0 issued May 20, 1966. 

The invitation, which solicited bids for the furnishing of three 
ship sets of joiner materials, elicited three bids by bid opening on 





12 DECISIONS OF THE COMPTROLLER GENERAL [46 


June 16, 1966, yours in the amount of $624,000, and two others in 
the amounts of $734,700 and $857,340. The invitation contained the 
following requirement: 


BONDS: 


Bid Bond: Bid bond in the amount of 20% of bid price, but not to exceed 
$3,000,000.00 is required. Failure to furnish a bid bond at the time set for 
opening of bids may be cause for rejection of bid. 

Payment and Performance Bonds: The successful bidder shall be required to 
furnish a payment bond and a performance bond in an amount equal to 50% 
of the contract award price. 


No bid bond was submitted with your bid. In your letter of June 22, 
1966, you state that you made every effort to obtain a bid bond but 
were unable to do so because of your current financial status. 

You argue that the invitation states merely that failure to furnish 
a bid bond may be cause for rejection, not that rejection is required, 
and that the omission should be waived as an informality or minor 
irregularity. You cite in this connection the Adelhardt case, 123 Ct. 
Cl. 456, 107 F. Supp. 845, decided in 1982. 

The question as to the materiality of a bidder’s failure to furnish 
a required bid bond has been before our Office many times. Prior 
to our decision in 1959 at 38 Comp. Gen. 532 the rule was that an 
inadvertent failure to furnish a required bid bond should be waived, 
provided the failure was not due to the bidder’s inability to secure 
such a bond. Thus, even under that rule, a waiver of your failure 
would not have been proper. In the case of Brookfield Construction 
Company, Inc., 234 F. Supp. 94 (1964), the court upheld a decision 
of our Office which required rejection of a bid bond which was accom- 
panied by a bid bond deficient in amount ($1,100,000 instead of 
$1,173,500) despite the fact that an adequate bond was offered after 
bid opening. The court stated: 

This Court may not set aside the decision of the Comptroller General, first, 
because it is not erroneous as a matter of law, but merely refuses to make an 


exception to a rigid rule; and also, because no justiciable controversy is 
presented * * *, 


It should be noted that the regulations promulgated as a result of 
our decision in 1959, e.g., section 1-10.103-4 of the Federal Procure- 
ment Regulations (FPR), which impose an even stricter rule, were 
not applicable in the Brookfield case. 

Section 1-10.103-4 of the FPR does, however, apply to the instant 
procurement. It states that where an invitation for bids requires 
the submission of a bid bond “The bid shall be rejected” for non- 
compliance, except in four named situations, none of which is appli- 
cable here. Section 1-10.103-3 of the FPR prescribes the clause to 
be used in the invitation, which was used in the present case. Because 
of the four situations in which failure to furnish a required bid bond 
is waivable, the clause is correct in stating that such failure “may 
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be” cause for rejection. However, we believe the clause would be 
more precise and more informative to bidders if it stated that failure 
to furnish the bond will require rejection of the bid in all cases 
except those listed in FPR 1-10.103-4 and may be cause for rejec- 
tion even then. 

It should be noted that the sections of the regulations mentioned 
above were promulgated by the Administrator of General Services 
in implementation of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U.S.C. 471 note; were published 
in the Federal Register; and may be considered to have the force 
and effect of law. It may also be noted that no such bid bond regula- 
tions were in effect at the time the Ade/hardt case was decided. 

It is clear that under the regulations applicable to the present 
invitation your failure to furnish a bid bond cannot be waived and 
requires rejection of your bid. Consequently, we are compelled to 
deny your protest. 


[B-159529] 


Bids—Late—Telegraphic Modifications—Normal v. Abnormal 
Delay 


A second telegraphic modification increasing a bid price, as did the first 
telegraphic modification, the bid remaining the low bid, which was delayed 
by a “jam up” of Western Union lines and delivered after bids were opened, 
the low bidder confirming the bid price, as increased by both telegrams, may 
not be considered under the rule that a bidder must anticipate business volume 
and bear the responsibility for late arrival when unable to establish the 
handling of a message was other than routine; therefore, the second increase 
in price disregarded, the confirmation of the bid price as increased by both tele- 
grams may not be considered, and a mistake appearing to have been made by 
the bidder, section 1-2.406 of the Federal Procurement Regulations dealing 
with mistakes in bid should be followed and the bidder requested to verify 
the bid price as increased by the first telegraphic modification, and any allega- 
tion of error made by the bidder processed in accordance with the regulation. 


To R. M. Farrar, Veterans Administration, July 6, 1966: 


Reference is made to your letter 086D of June 22, 1966, requesting 
a decision as to the disposition which should be made of the bid 
submitted by National Construction Company under invitation for 
bids for project 20-5255, specification 6611, as a result of the late 
receipt of a telegraphic bid modification. 

The bidder submitted two telegraphic modifications of its $2,000,000 
bid. The first, increasing the bid price by $135,497, was filed with 
Western Union, Boston, Massachusetts, at 11:53 a.m., e.d.t., on June 
14, 1966, and was received by the Veterans Administration in Wash- 
ington, D.C., well in advance of the 2:30 p.m., e.d.t., bid opening on 
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that date. The second, increasing the bid price by an additional 
$50,000, was filed with Western Union, Boston, at 12:59 p.m., e.d.t., 
and, although filed more than an hour and a half before bid open- 
ing, was not received in the Veterans Administration teletype room 
in Washington until 2:37 p.m., e.d.t., 7 minutes after the scheduled 
opening. 

The bidder was notified by letter of the late receipt of the second 
telegram and was provided an opportunity to submit evidence estab- 
lishing that it should be considered. Further, on the same day, by 
separate telegraphic communication, it was advised that its bid was 
somewhat lower than the others received and it was requested to veri- 
fy its bid price. The latter request, although unstated in the com- 
munication, was based upon the fact that the low bid of $2,135,497, 
as modified by the first telegram, was 16 percent lower than the next 
low bid in the amount of $2,483,000. 

The bidder explained that on the bid opening day it inquired of 
Western Union personnel in Boston how long it would take to send 
a telegram to the Veterans Administration in Washington; that it 
was advised that it would take less than an hour; and that relying 
upon that advice it sent the telegrams. The bidder stated further 
that a Western Union employee advised that service on the second 
telegram was abnormal and that the lines were “jammed up.” 
Although the bidder refers to the advice received from the employee, 
the bidder has not furnished any substantiation from an authorized 
official of the telegraph company as required by the Federal Pro- 
curement Regulations (FPR) and as requested in the letter advising 
of the late receipt of the telegram. With respect to the request for 
confirmation of its bid price, the bidder, by separate letter, stated 
“we verify and confirm our bidding price in the amount of $2,185,- 
497.00, which includes both telegraphic modifications.” 

The FPR (sections 1-2.305, 1-2.303-2 and 1-2.030-4) authorize 
consideration of a late telegraphic bid modification if the lateness 
was due to a delay by the telegraph company for which the bidder 
was not responsible and the bidder shows by clear and convincing 
evidence that the telegram was filed with the telegraph company in 
sufficient time to have been delivered by normal transmission pro- 
cedure so as not to have been late. 

In 39 Comp. Gen. 586 and 40 Comp. Gen. 290, it was held that 
the bidder must bear the responsibility of late arrival of a telegraph- 
ic modification. In such cases, the late modification is unacceptable 
unless the bidder sustains the burden of proving that the telegram 
was late because of unusual or abnormal’ delays in transmission. 
Under the principles established by these decisions, it is not enough 
for a bidder to show that the telegram could have been delivered 
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timely under favorable conditions. The bidder must go further and 
demonstrate that the arrival of the telegram was not due to normal, 
usual and foreseeable delays which might be expected or anticipated 
in the normal routine by which the telegraphic company accomplishes 
its work. In that connection, it was observed in the decision in 40 
Comp. Gen. 290 that delivery by telegraph is dependent upon op- 
erating conditions and volume of business which varies from hour- 
to-hour and day-to-day. In B-144206, December 29, 1960, referring 
to the foregoing decisions, it was stated: 

We think these decisions clearly establish the principle that it is not enough 
to merely show that the telegraphic message was delayed beyond the “opti- 
mum” conditions the telegraph company may endeavor to maintain. Rather it 


is necessary that the bidder establish that the handling his message received 
was other than routine, * * * 


It is represented that the second telegram was delayed because the 
lines were “jammed up.” We take this to mean that the volume of 
business was so heavy that messages could not move with the ordi- 
nary dispatch. Therefore, even if this were substantiated by an 
official of the telegraph company, it remains, as indicated above, 
that the volume of business is a condition which the bidder must 
anticipate and for which it must bear the responsibility. Accordingly, 
in the circumstances, the second telegraphic bid modification should 
be disregarded. 

Regarding the verification of the bid, it is clear that the bidder 
confirmed the price as increased by both telegrams. This confirma- 
tion, of course, cannot be considered as a confirmation of the price 
as increased by the first telegram only. Since, aside from the attempt- 
ed $50,000 modification, procurement personnel seem to think that 
a mistake may have been made in the $2,135,497 bid, the FPR sec- 
tion 1-2.406 dealing with mistakes in bids should be followed and 
the bidder requested to verify its $2,135,497 bid. If any allegation 
of error is made it should be processed pursuant to the cited regula- 
tion. 

The enclosures furnished our Office with the June 22 letter and 
subsequent correspondence are returned as requested. 


[[B-159429] 


Military Personnel—Reserve Officers’ Training Corps—Prior 
Military Training—Excused Service 


A member of the Senior Reserve Officers’ Training Corps (ROTC) awarded a 
scholarship under 10 U.S.C. 2107 who is excused by the appropriate Secretary 
pursuant to section 2108(c) from a portion of the required 4-year course of 
military training for a previous period of equivalent training or instruction 
does not lose his right to continue to receive the financial assistance of the 
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scholarship, the law not excluding from enrollment in the Senior ROTC pro- 
gram students who have had some previous military training and authorizing 
the appropriate Secretary to excuse a student found qualified on the basis of 
previous training “from a portion of the prescribed” ROTC course, an excused 
student who otherwise completes the prescribed 4-year enrollment period is 
considered to have met his obligation as a member of the program and to be 
entitled to its benefits. 


To the Secretary of Defense, July 7, 1966: 


Reference is made to letter of June 11, 1966, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision whether 
a member of the Reserve Officers’ Training Corps awarded a scholar- 
ship under 10 U.S.C. 2107 may continue to receive the financial 
assistance of the scholarship if excused by the Secretary of the mili- 
tary department concerned from a portion of the prescribed course 
of military instruction under authority of the provisions of 10 U.S.C. 
2108(c). A discussion relating to the question is contained in Com- 
mittee Action No. 378 of the Department of Defense Military Pay 
and Allowance Committee. 

The Reserve Officers’ Training Corps Vitalization Act of 1964, 
approved October 13, 1964, Public Law 88-647, 78 Stat. 1063, 10 
U.S.C. 2031 note, provides for two different types of programs for 
the Senior ROTC training. It continued in effect (1) the prior 
program under which students receive advanced training in the last 
2 years of college (see section 2104) along with a subsistence allow- 
ance of not less than $40 a month and not more than $50 a month 
for a maximum of 20 months, and (2) extended to all of the military 
departments the 4-year program with scholarship assistance estab- 
lished for the Navy in 1946 under which students receive a sub- 
sistence allowance of $50 a month as well as tuition, fees, books, 
and laboratory expenses estimated at $800 to $850 a year per student. 
See section 2107 and 42 Comp. Gen. 669, 671. Under both programs 
the students must become members of the armed services with an 
obligation to accept an appointment as a commissioned officer and 
serve on active duty in an armed service for a period prescribed by 
law. The basic purpose of the latter program is to obtain career- 
type officers with long-term service obligations, a minimum of 4 
years on active duty. 

Section 2108(c) provides: 


The Secretary of the military department concerned may excuse from a 
portion of the prescribed course of military instruction, including field training 
and practice cruises, any person found qualified on the basis of his previous 
education, military experience, or both. 


The 1964 law prescribes certain conditions to appointment as a 
cadet or midshipman and receipt of scholarship financial assistance. 
One of those conditions is that his enrollment in the Senior ROTC 
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program must contemplate not less than 4 years of participation in 
the program. The question presented is whether a student who en- 
rolls for a period of 4 years in the Senior ROTC program but who 
may be excused from part of the prescribed training because of pre- 
vious equivalent training or instruction may be considered as meet- 
ing the requirement of the law for not less than 4 years participation 
in the program so as to be eligible for the benefits of the scholarship 
program. 

It seems clear that the law does not exclude from enrollment in 
the Senior ROTC program students who have had some previous 
military training; subparagraph (c), section 2108, Title 10, U.S. 
Code, expressly grants authority to the appropriate Secretary to ex- 
cuse a student found qualified on the basis of that training “from a 
portion of the prescribed” ROTC course. It seems to follow that a 
student so excused but who otherwise completes the prescribed 4-year 
enrollment period should be considered to have met his obligation as 
a member of the Senior ROTC program and be entitled to all the 
benefits flowing therefrom. It seems unlikely, in the absence of more 
explicit statutory provision, that the Congress intended a more re- 
strictive interpretation in applying the condition with respect to 
participation in the Senior ROTC program to qualify for appoint- 
ment as a cadet or midshipman and receive scholarship financial as- 
sistance. Hence, it is our view that a person awarded a scholarship 
under 10 U.S.C. 2107 would not lose his right to continue to receive 
the financial assistance of that scholarship merely because he is ex- 
cused by the appropriate Secretary “from a portion of the prescribed 
course of military instruction” under authority of 10 U.S.C. 2108(c). 


[B-149487] 


Pay—Retired—Disability—Members Who Served in Higher Rank 
Than at Retirement—Permanent v. Temporary Rank 


The Court of Claims in Friestedt vy. United States, 173 Ct. Cl. 447, having 
determined that the plantiff retired as an enlisted man for physical disability 
should have been advanced to the rank of first lieutenant, although he had 
held a “permanent” and not a “temporary” grade, and that he was entitled to 
the pay benefits of 10 U.S.C. 1372(2) providing that any member of the Armed 
Forces retired for physical disability under section 1201 or 1204, or whose 
name is placed on the temporary disability retired list under section 1202 or 
1205, is entitled to a grade equivalent to the “highest temporary grade or rank 
in which satisfactory service was performed, as determined by the Secretary 
of the armed force from which retired, the rule of the case may be applied to 
all disability retirements under 10 U.S.C, 1372(2) in view of the fact certiorari 
will not be requested, although the court disregarded the explicit language 
restricting the benefits of section 1372(2) to the “highest temporary grade or 
rank,” 
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Pay—Severance—Disability Retirement—Members Who Served in 
Higher Rank Than at Separation 


Although the provisions of 10 U.S.C. 1372 are applicable only in a case where 
a member of the Armed Forces is retired for physical disability under section 
1201 or 1204, or placed on the temporary disability retired list under section 
1202 or 1205, where the provisions of 10 U.S.C. 1212(a)(2)(B) (ii) are for 
application in a closely comparable situation in computing the disability 
severance payment of a member of an armed force separated under section 
1203 or 1206 by reason of physical disability, the rule in Friestedt v. United 
States, 173 Ct. Cl. 447, should be followed; however, absent statutory amend- 
ment the case may not be expanded and applied to retirement statutes such 
as 10 U.S.C. 3968(a), 3964, 6151, 8963(a) and 8964 on the basis the words 
“temperary grade or rank” are to be read “temporary or permanent grade or 
rank,” and only the officers and enlisted men within the purview of section 
1212(a) (2) (B) (ii) who were paid disability severance pay below their highest 
permanent grades are entitled to relief under the Friestedt rule. 


To the Secretary of Defense, July 8, 1966: 


Further reference is made to letter of May 19, 1966, from the 
Assistant Secretary of Defense (Comptroller) and the enclosed copy 
of Department of Defense Military Pay and Allowance Committee 
Action No. 374, transmitted therewith, requesting an advance de- 
cision concerning the effect to be given to the decision in F’riestedt v. 
United States, 173 Ct. Cl. 447, in disability retirement and other re- 
tirement cases. The following three questions are presented in Com- 
mittee Action No. 374: 


1. Should the services apply the rule of the Friestedt case to all disability 
retirements to which 10 U.S.C, 1872(2) is applicable? 

2. If the answer to #1 is yes, should the Friestedt rule be applied to all 
other statutes, such as 10 U.S.C. 1212(a)(2)(B) (ii), 3963(a), 3964, 6151, 
8963(a), and 8964, under which the amount of severance pay or retirement 
benefits payable depends upon a service in the “highest temporary grade?” 

3. If the answer to one or both of the first two questions is yes, are officers 
and enlisted men previously retired or paid severance pay under the cited 
statutes in grades below their highest permanent grades entitled to relief under 
the Friestedt rule? 

Section 1372, Title 10, U.S. Code (act of August 10, 1956, ch. 1041, 
TOA Stat. 105), codifying those provisions of section 402(d) of the 
Career Compensation Act of 1949, ch. 681, 63 Stat. 818, 819, appli- 
cable to retired grade provides as follows: 


Unless entitled to a higher retired grade under some other provision of law, 
any member of an armed force who is retired for physical disability under 
section 1201 or 1204 of this title, or whose name is placed on the temporary 
disability retired list under section 1202 or 1205 of this title, is entitled to 
the grade equivalent to the highest of the following: 

(1) The grade,or rank in which he is serving on the date when his name 
is placed on the temporary disability retired list or, if his name was not 
sarried on that list, on the date when he is retired. 

(2) The highest temporary grade or rank in which he served satisfactorily, 
as determined by the Secretary of the armed force from which he is retired. 

(3) The permanent regular or reserve grade to which he would have been 
promoted had it not been for the physical disability for which he is retired 
and which was found to exist as a result of his physical examination for 
promotion. 

(4) The temporary grade to which he would have been promoted had it not 
been for the physical disability for which he is retired, if eligibility for that 
promotion was required to be based on cumulative years of service or years 
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of service in grade and the disability was discovered as a result of his physical 
examination for promotion. 


The Court of Claims held in the decision of November 12, 1965, 
that Friestedt was entitled to retired pay benefits as a first lieutenant 
under the provisions of clause (2) of section 1372 relating to “high- 
est temporary grade or rank” irrespective of the fact that the highest 
grade in which the plaintiff, Friestedt, had served was the “perma- 
nent” grade of first lieutenant and that he had never served or held 
at any time the temporary grade of first lieutenant. The court’s con- 
clusion was based on its prior holding in Grayson v. United States, 
137 Ct. Cl. 779 (1957). Quoting two paragraphs of that decision the 
court added : 

So in this case plaintiff [Friestedt] served as a first lieutenant and should 
have been advanced to that rank when he was retired as an enlisted man for 


physical disability. See, also, Tracy v. United States, 136 Ct. Cl. 211, 142 F. 
Supp. 943 (1956). 


In letter of December 1, 1965, B-149487, this Office strongly urged 
the Department of Justice to attempt to get a reversal of the Frie- 
stedt decision. Our view of the matter is that the effect of this de- 
cision, if allowed to stand, is a judicial amendment of 10 U.S.C. 
1372(2), both as to the type of service specified therein (in tempo- 
rary or permanent grade) and the authority for determining whether 
or not the service in question was satisfactory (by the Secretary of 
the armed force from which he is retired or, in the absence of such a 
determination, on the basis of good or better efficiency ratings). 
[Italics indicates additions to the law by judical amendment.] 

The court makes no mention of the fact that 10 U.S.C. 1372 is 
largely a codification of section 402(d) of the Career Compensation 
Act of 1949, approved October 12, 1949, ch. 681, 63 Stat. 802, which 
act contained section 513 (authorizing advancement to the highest 
grade satisfactorily held during World War I “under a permanent 
or temporary appointment”). Until the court explains how the Con- 
gress could have intended to express the same thought by the use of 
the word “temporary” in section 402(d) and the words “permanent 
or temporary” in section 513, it has not faced what in our view is the 
real issue in this case. No weight is added to the court’s decision by 
citing the Grayson case, 1387 Ct. Cl. 779 (1957), since there too, the 
court elected not to discuss the significance of the word “temporary” 
in section 203(a) of the act of June 29, 1948, ch. 708, 62 Stat. 1085, 
10 U.S.C. 1002 (1952 Ed.), when compared to the words “temporary 
or permanent” in section 302 of that act, 10 U.S.C. 1036a (1952 Ed.). 

The second paragraph on page 4 of the court’s slip opinion 
amounts to a holding that the court is a better judge of the intent of 
the Congress than is the House of Representatives and that the 
House performed acts of no legislative significance in passing the 
bills there mentioned—the obvious purpose of which was to change 
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the clear and unambiguous provisions of 10 U.S.C. 1872—since the 
court had already decided that a similar law (section 203(a) of the 
1948 act) must be viewed as including language such as the amend- 
ing language contained in such bills, because, in the court’s view, the 
Congress should or must have intended what it failed to express. It 
is believed to be beyond the authority of the court to substitute its 
judgment for that of the House of Representatives as to meaning of 
laws which have been enacted, on the basis of nothing more tangible 
than its belief that the “Congress could not have intended” what was 
clearly provided. The court should not, by judicial interpretation, 
supply a provision which it feels that the Congress should have 
enacted. 

The Assistant Attorney General advised this Office in letter of 
April 22, 1966, that the Department of Justice “has determined that 
it will not seek certiorari in this case” although “the decision appears 
to be erroneous.” 

While the Court of Claims has seen fit to disregard the explicit 
language contained in clause (2) of section 1372 restricting the bene- 
fits therein prescribed to “highest temporary grade or rank,” it is 
understood that the defendant submitted for the court’s consideration 
all the arguments which have been suggested against the conclusion 
reached. In such circumstances, an affirmative answer to question 1 
appears warranted. 

Although the provisions of section 1372, Title 10, U.S. Code, are 
applicable only in a case where a member of the Armed Forces is re- 
tired for physical disability under section 1201 or 1204, or placed on 
the temporary disability retired list under section 1202 or 1205, the 
provisions of 10 U.S.C. 1212(a) (2) (B) (ii) are for application in a 
closely comparable situation in computing the disability severance 
payment of a member of an armed force who is separated from that 
force under section 1203 or 1206 by reason of physical disability and 
it is our view that the rule of the Friestedt case should be applied 
and followed in such a situation. However, we cannot reach the 
same conclusion with respect to the other statutory provisions cited 
in question 2. The court’s opinion does not disclose any sound basis 
on which it may be expanded and applied to retirement statutes gen- 
erally. In other words, on the basis of the Friestedt case we would 
not be justified in concluding that in each case where the words “tem- 
porary grade or rank” appear in retirement legislation it was the in- 
tention of the Congress, notwithstanding the exact language used, 
that such words were to be read “temporary or permanent grade or 
rank.” If it was the desire of Congress that such laws should be so 
interpreted, there has been ample opportunity for that to be made 
clear by proper statutory amendment. But none of the legislative 
proposals for that purpose has to date been enacted. In the circum- 
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stances, we believe that if the rule of the Friestedt case is to be ex- 
tended to retirement statutes generally in the absence of further leg- 
islation, such extension should be made by the court in clear and un- 
mistakable terms and not by this Office. Question 2 is answered ac- 
cordingly, 

Question 3 is answered affirmatively as to those cases which lie 
within the purview of 10 U.S.C. 1212(a) (2) (B) (ii) and in the nega- 
tive as to all other cases. 


[B-156287] 


Unions—Federal Service—Employee Expense Reimbursement 


The travel expenses of employee organization representatives to attend em- 
ployee-management meetings when supported by a certification of the primary 
interest of the United States, accompanied by a brief explanation of the basis 
for the certification, prepared in accordance with proposed guidelines establish- 
ing standards for the reasonable and uniform exercise of discretionary ad- 
ministrative authority to fulfill the objectives contemplated by Executive 
Order No. 10988, will not be questioned in the absence of misrepresentation, 
bad faith, or arbitrary action in making the prescribed certification. Modifies 
44 Comp. Gen. 617; 45 id. 454; B-156287, dated September 23, 1965. 


To the Chairman, United States Civil Service Commission, July 
12, 1966: 


In your letter of June 24, 1966, you point out that the Civil Serv- 
ice Commission, in the discharge of its responsibility under section 
12 of Executive Order No. 10988, is contemplating issuing the follow- 
ing technical guidelines concerning the conditions under which it 
would be proper for agencies to pay the travel expenses of employee 
organization representatives : 


I. All agency authorizations for the payment of travel expenses to employees 
serving as employee organization representatives to attend employee-manage- 
ment meetings should be supported by a certification of the primary interest 
of the United States, accompanied by a brief explanation of the basis for the 
certification. 

II. The agency head in making such certifications be guided by the follow- 
ing standards: 

1. Travel expenses should be paid for activities such as joint employee- 
management cooperation committees (for example, joint efforts concerning, but 
not limited to, prevention of accidents, reduction of absenteeism, improving 
communications, insuring equal employment opportunity, and maintaining em- 
ployee productivity and morale) when the activity is primarily in the interest 
of the Government. 

2. In accordance with the provision in section 9 of the Executive Order, 
which provides that internal employee organization business be conducted dur- 
ing non-duty hours, travel expenses should not be paid to attend employee 
organization meetings, conferences, or training sessions. 

3. AS a general practice, travel expenses should not be paid to attend negotia- 
tion sessions for the purpose of negotiating an agreement. When consultation 
or special negotiation meetings are called by the agency, the agency has the 
latitude to pay travel expenses where the particular circumstances justify 
the payment. An agency, for example, may find that it would be in the 
primary interest of the Government to hold a meeting at a site selected by 
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the agency and more economical to pay travel costs for the employee organiza- 
tion representatives than it would be to pay travel costs for the agency 
representatives. 

4, There should be no payment of overtime compensation. 


Your letter goes on to say— 


If you can agree that certifications in accordance with the above standards 
would not be prohibited by the prior decisions in this area, this would serve to 
facilitate employee-management relations in the Executive Branch. 


At the time our decisions 44 Comp. Gen. 617; B-156287, September 
23, 1965; and 45 Comp. Gen. 454, which are referred to in your letter, 
were rendered there was neither a statutory provision, Executive 
order, nor regulation or instruction of the Civil Service Commission 
prescribing standards or guidelines for determining when expenses of 
travel of employee organization representatives reasonably could be 
regarded as having been incurred primarily in the interest of the 
United States and, therefore, reimbursable from agency funds. 

The guidelines you now propose to issue in implementation of 
section 12 of the Executive order establish necessary standards for 
a reasonable and uniform exercise of the discretionary administra- 
tive authority you consider essential to the fulfillment of the objec- 
tive of employee-management cooperation as contemplated by Execu- 
tive Order No. 10988. Therefore, otherwise proper payments of 
travel expenses of employee organization representatives that are 
made in accordance with those guidelines and supported by the re- 
quired certification—and accompanying explanation—will not be 
questioned by our Office in the absence of misrepresentation, bad 
faith or arbitrary action in making the prescribed certification. Our 
prior decisions in this area, cited above, are modified accordingly. 


[B-159169] 


Contracts—Negotiation—Public Exigency—Delivery Schedule v. 
Price 


Where the record shows a reasonable basis for the conclusion of the contract- 
ing officer to award a contract to the second low bidder proposing a more 
favorable overall delivery schedule on the procurement of helmets for which 
a public exigency existed and which was negotiated pursuant to 10 U.S.C. 
2304(a) (2), the award made will not be disturbed simply because a different 
method of evaluation—“helmet-days”—may have resulted in a different con- 
clusion, the authority granted by section 2804(a)(2) to negotiate a procure- 
ment because of the critical importance of early delivery contemplating the 
possibility of award to the bidder offering the best delivery schedule, even if 
not the best price; however, the administrative agency in future procurements 
should take steps to assure the use of the most meaningful and appropriate 
method for the evaluation of completing delivery schedules. 


To Gentex Corporation, July 12, 1966: 


Your letter of May 6, 1966, in which you protest the award of 
contract DSA-100-3767 for flying (crash) helmets by Defense Supply 
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Agency (DSA) to Sierra Engineering Company, has been forwarded 
to this Office by Congressman Joseph M. McDade for decision. 
We have since received a report on this matter from DSA, which 
establishes the record of pertinent facts set forth below. 

The procurement was negotiated, rather than advertised, because 
the items being procured were ones for which a public exigency existed. 
See 10 U.S.C. 2304(a)(2). Due to the urgency involved, quotations 
were solicited orally from the three firms on a Qualified Products 
List. The quotations were to be in accordance with the terms of a 
previous Request for Proposals (RFP), but on the basis of the best 
delivery possible rather than on the basis of a preferred or minimum 
delivery schedule. You submitted a unit price of $85.20, compared 
to Sierra’s price of $85.83. 

The respective proposed delivery schedules were as follows: 

GENTEX SIERRA 
May 23—500 
June 6—500 (1000) 
June 20—500 (1500) 
June 30—500 (2000) 
July 10—500 (2500) 75 days after award (July 4)—1200 
Aug. 1—600 (3100) 
Aug. 9—600 (3700) 105 days after award (Aug. 3)—2860 (4060) 
Aug. 15—600 (4300) 
Aug. 22—600 (4900) 
Aug. 29—650 (5550) 
Sept. 5—650 (6200) 135 days after award (Sept. 2)—3090 (7150) 
Sept. 12—700 (6900) 
Sept. 19—700 (7600) 
Sept. 26—700 (8300) 
Oct. 3—700 (9000) 165 days after award (Oct. 3)—2504 (9654) 
Oct. 10—654 (9654) 

Sierra was awarded the contract on April 20, 1966, because the 
contracting officer concluded that it had offered a more favorable 
delivery schedule overall. The adminis‘rative agency supports this 
conclusion with the following comparison of the availability of hel- 
mets DSA would enjoy under the proposed delivery schedules: 
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SIERRA GENTEX SIERRA Over 
DATE (Cum) (Cum) TENTEX 
4 July 1966 1200 2000 —800 
3 August 1966 4060 3100 +960 
2 September 1966 7150 5550 + 1600 
2 October 1966 9654 8300 +1354 
3 October 1966 9000 +654 
10 October 1966 9654 0 
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In response, you indicate that Sierra’s apparent advantage is 
illusory, since it depends on limiting the comparison to those days 
when Sierra has completed each of, or is scheduled to make one of, 
its four deliveries. You point out that your delivery schedule can 
be made to appear equally attractive by limiting the comparison to 
those days just preceding Sierra’s scheduled delivery dates. In addi- 
tion, you also maintain that if one makes a comparative analysis of 
the “availability of helmets” under the two schedules, and bases that 
analysis on the difference between the number of helmets DSA would 
possess under the proposed delivery schedules on each day during 
the period of delivery, one discovers that Gentex offers 142,480 “hel- 
met-days” compared to Sierra’s 23,048 “helmet-days.” (However, 
our review of your analysis indicates that certain corrections should 
be made, and that such corrections would reduce the apparent mag- 
nitude of your 6 to 1 “helmet-day” advantage to an order of 3 to 1.) 

Your argument concerning the deficiency of the means by which 
the contracting officer evaluated the delivery schedules is persuasive, 
and we are inclined to the view that the “helmet-day” method may 
have been a more appropriate and accurate method of determining 
the relative advantages of the delivery schedules offered in the instant 
procurement. However, it is apparent that the delivery schedule 
tendered by Sierra offered certain distinct advantages over yours, 
such as greater cumulative deliveries not only on most of the dates 
set out in Sierra’s schedule, but also for certain periods of time after 
those dates. The contracting officer clearly appears to have relied 
on these advantages in his written justification for recommending 
award of the contract to Sierra, the higher offeror, on the basis that 
that firm’s delivery schedule was more favorable overall. For exam- 
ple, he has specifically noted that Sierra offered the completion of 
deliveries 1 week in advance of your schedule. Furthermore, while 
Sierra submitted its offer on the basis of a monthly instead of weekly 
delivery schedule, its custom had been to deliver flying (crash) 
helmets in lots from 100 to 600 units, which indicated, in the con- 
tracting officer’s opinion, that actual deliveries from Sierra might 
be expected to occur earlier than promised. 

In his justification, the contracting officer noted that in addition 
to his view that Sierra had offered the more favorable delivery 
schedule overall, Gentex had been unable to meet the original delivery 
schedule in a previous “public exigency” contract for the subject 
items. He subsequently observed, in a report in response to your 
protest, that your firm was also delinquent in varying degrees on 
four other contracts it had completed since July of 1965, while of 
the nine contracts Sierra had completed for the purchasing activity 
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during this period, all deliveries had been received on or before the 
scheduled delivery dates. 

In our view, the authority granted by 10 U.S.C. 2304(a) (2), to 
negotiate a procurement because of the critical importance of early 
delivery contemplates the possibility of award to an offeror who 
offers the best delivery schedule, even if he has not offered the best 
price. While your argument concerning the deficiency in the method 
by which the contracting officer determined the relative advantages 
of the delivery schedules is not without merit, we believe the record 
shows a reasonable basis for the contracting officer’s conclusion that 
Sierra proposed a more favorable delivery schedule overall than 
Gentex, and we are therefore unable to conclude that the contracting 
officer’s determination was so unreasonable or so without foundation 
as to constitute arbitrary or capricious action which would render 
the awarded contract clearly or palpably illegal. See B-—158126, 
dated March 10, 1966. Under these circumstances, and since there 
is no indication that the contracting officer’s determination was not 
made in good faith, this Office is not inclined to direct cancellation 
of Sierra’s contract simply because a different method of evaluation 
may have resulted in a different conclusion. However, we are rec- 
ommending that the administrative agency take steps to assure that 
the most meaningful and appropriate method for the evaluation of 
competing delivery schedules be used in any future procurements 
of this nature. 

For the foregoing reasons, we would not be justified in upholding 
your protest on this matter. 


[B-141839] 


Property—Private—Federal Funds for Improvements, Repairs, 


Ete. 


The extensive plant rearrangement costs claimed by a uniquely qualified 
contractor under a cost-reimbursement contract, renewed several times, for 
a laboratory facility essential to accomplish the research work contemplated 
may be reimbursed to the contractor for required items, notwithstanding the 
established policy that appropriated funds may not generally be used for 
permanent improvement of privately owned property absent express statutory 
authority, essential permanent improvements being permitted when appropria- 
tions are available, expenditures are reasonable, and the improvements are 
for the principal benefit of the Government, whose interests are fully protected, 
and the cost of the improvements claimed, essential to work under the contract 
and reasonable, comprising only a small part of the ultimate cost, the title 
vesting in the Government, and a portion of the cost of the items which are 
not removed upon completion of the contract recoverable, the items proper 
for reimbursement may be paid. 
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Appropriations—Availability—Expenses Incident to Specific Pur- 
poses—Privately Owned Property Improvement 

In the absence of such statutory authority as Public Law 89-115, approved 
August 9, 1965, authorizing for a limited period of time research contracts with 
provision for needed related facilities, the criteria established in 42 Comp. 
Gen. 480 must be strictly complied with in order not to contravene the general 
rule that appropriated funds may not be used for the permanent improvement 
of privately owned property, the criteria requiring that the research contem- 
plated be necessary to accomplish the purposes of the appropriation, that the 
contractor selected possess the most adequate facilities, personnel, and pro- 
fessional proficiency, that the climate, if important to the research, be ideally 
suitable for the project, that the cost of the permanent improvements must be 
nominal in comparison with total contract cost, and that the improvements 
will not be useful or beneficial to the contractor after completion of the 
contract. 


To James A. Hickey, Department of Health, Education, and Wel- 
fare, July 13, 1966: 


Reference is made to your letter of November 30, 1965, asking 
whether payment properly may be made of an invoice submitted 
by Health Research, Inc., for $148,064.81 representing plant re- 
arrangement costs incurred under cost-reimbursement contract PH43- 
63-43. 

Contract PH43-63-43 was entered into on August 6, 1962, and 
provided for the establishment and operation of a facility for the 
procurement, processing, and distribution of human tissues in con- 
nection with virus studies. Orginally, the contract was in the amount 
of $305,568 and covered the period August 6, 1962, through August 5, 
1963; however, the contract has been renewed several times, and the 
total estimated cost of the contract, including renewals to October 6, 
1966, is now $697,468. 

The costs for which the contractor now seeks reimbursement 
appeared from your letter to have been incurred in the alteration 
and conversion of an unfinished basement into laboratory space for 
use in performing the contract work. While the contracting officer 
has approved all but $2,608.84 of the amount claimed, your doubt as 
to the propriety of payment is said to arise— 

* * * because of the possible question as to whether rearrangement costs 
claimed by the contractor constitute temporary improvements when considered 
in the light of the total construction work performed or whether, when the 
rearrangements are looked at in total, a new facility rather than a rearranged 
facility has been created. * * * A further question refers to the fact that the 
residual value of the rearrangements if left in place may constitute a significant 
improvement to the contractor’s property. Also, if these rearrangements were 
removed for the benefit of the Government upon termination of the contract, 


the process of removal together with their used condition might tend to 
diminish their value. 


Article III E of the contract provides for prior authorization in 
writing by the contracting officer for various costs including rear- 
rangement, alteration, relocation, reconversion or rehabilitation of 








le 
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facilities. In justification of his approval of the costs now in ques- 
tion, the contracting officer in a memorandum dated November 24, 
1965, stated that— 

The policy followed [by his office] in authorizing rearrangement is to deter- 
mine whether such is being done for the sole purpose of performance under the 
cognizant NIH contract; there is a definite scientific need; it is of a tempo- 


rary and removable nature; and is allowable under the existing appropriation 
act. 


He then pointed out that rearrangement costs approved for reim- 
bursement under the contract were of the following nature: 

1. Temporary and removable partitions, ceiling, heating and air condition- 
ing deemed necessary to maintain constant temperature and provide isolation 
areas imperative to the scientific effort. 

2. Extensions of the existing electrical and plumbing system, including 
lighting, determined to be necessary in accomplishing 1. above. 


3. Floor covering and painting determined scientifically essential to maintain 
strict hygenic conditions necessary for performance of the contract work. 


As indicated in your letter, question concerning the present claim 
arises primarily because of the established rule of policy that appro- 
priated funds may not generally be used for the permanent improve- 
ment of privately owned property by an agency of the United States 
in the absence of express statutory authority therefor. Such rule 
and questions regarding reimbursable contract costs similar to those 
here involved are discussed in our decision of March 12, 1963, 42 
Comp. Gen. 480. 

We noted in that decision that the rule is one of policy and not of 
positive law so that improvements to private property are not regard- 
ed to be prohibited in all cases. Relative thereto, our decisions have 
recognized that notwithstanding the rule, improvements of a perma- 
nent character are permitted to be made to private property in cases 
where appropriations are otherwise available therefor and such im- 
provements are determined to be incident to and essential for the 
effective accomplishment of the authorized purposes of the appro- 
priations; that expenditures for such purposes are in reasonable 
amounts and the improvements are used for the principal benefit 
of the Government; and provided that the interests of the Govern- 
ment are fully protected. We recognized also that it very often is 
difficult to draw a clear line between improvements that are perma- 
nent or temporary in character, and to determine the residual value, 
if any, of the improvements that remain after completion of the 
contract. 

While we held that the permanent improvements involved in the 
decision in 42 Comp. Gen. 480 were not in contravention of the gen- 
eral rule, the facts in that case disclosed that (1) the research in- 
volved was determined necessary for the effective accomplishment 
of the purposes of the appropriation; (2) the contractor was selected 
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because the contractor possessed the most adequate facilities, per- 
sonnel, and professional proficiency of the nature required to under- 
take the research work; (3) the climate in that particular area, an 
important part of that research, was ideally suitable for the project; 
(4) the cost of the permanent improvements involved was nominal 
in comparison with the total price of the contract; and (5) the 
improvements would not be useful or beneficial to the contractor 
after the completion of the contract. 

Since the facts and explanations set forth in your letter were 
deemed to be insufficient to permit a proper determination to be 
made as to whether the improvements involved were within the rule 
permitting reimbursement to be made to the contractor, we addressed 
a letter to the Secretary, Department of Health, Education, and 
Welfare, in which we pointed out that— 

There is nothing in the present record to show why the instant contractor, 
who apparently had no laboratory space available to perform the work, was 
selected. The rearrangement costs first authorized in the letter of September 
17, 1962, appear to be more than nominal since they constituted over 35 percent 
of the then total contract price ($119,650 out of $305,568). Even if the 
financing of these permanent improvements could otherwise be determined 
legally proper, we have considerable doubts that the Government should bear 
the full cost of plumbing and electrical installations and of such items as the 
ceiling, air conditioning and flooring and perhaps others when such items 
apparently cannot be economically removed by the Government and doubtless 
will be useful or beneficial to the contractor if left in place. The record here 


does not indicate that any amount has been deducted from the cost of these 
mentioned items and installations based on the residual value to the contractor. 


We then asked to be advised of the official position of the Depart- 
ment on several questions, two of which are as follows: 

(1) Does this work qualify for Federal financing from these research 
funds under all of the longstanding criteria summarized in our decision pub- 
lished at 42 Comp. Gen. 480? 


(2) If the answer to question (1) is in the affirmative, what portion of the 
cost of the improvements is allowable? 


In the administrative reply dated June 21, 1966, it is stated that 
this contract with Health Research, Inc., was the first of several 
contracts for the establishment of centers for the procurement, proc- 
essing and distribution of human tissues in connection with cancer 
research. The contractor is closely associated with Roswell Park 
Memorial Institute which is a cancer hospital and constitutes an un- 
usual source for collection of malignant tissue. While other pro- 
curement centers have been set up to supply the cancer research pro- 
gram needs for other varieties of human tissue, Health Research, 
Inc., remains to date the supplier of more than 80 percent of the 
malignant tissue collected and distributed under the tissue procure- 
ment program. In addition to its access to malignant tissue from 
cancer patients, Health Research, Inc., possesses a large medically 
oriented computer center “capable of processing data for the entire 
tissue procurement program. 
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Also, it is pointed out that tissue of the kind required for the 
program is highly perishable, sensitive to temperature changes and 
sasily contaminated. The working area at the center must be com- 
pletely aseptic, air has to be filtered, and temperature has to be 
controlled. The tissue laboratory under contract PH43-63-43 was 
set up in the Kress Building, where Health Research, Inc., is located, 
because of its close proximity to the tissue source. Within 5 minutes, 
tissue can be collected from surgical or autopsy procedures at Ros- 
well Park Memorial Institute and transported to the laboratory area 
in the Kress Building. In summary, it is explained that the tissue 
procurement program which was deemed by the National Institutes 
of Health to be essential to cancer research could not have been 
established without extensive rearrangement of the facilities of the 
various contractors selected for the program. Although Health Re- 
search, Inc., did not have the specialized laboratory facilities re- 
quired for the work, it was otherwise uniquely qualified to become 
the prime source of malignant tissue. 

In view of the foregoing explanation, we will not further question 
the selection of Health Research, Inc., to perform the contract work. 

Turning then to the question as to whether certain of the improve- 
ments were permanent rather than temporary and whether the cost 
of all improvements whether permanent or temporary are reasonable 
when compared to the entire contract costs, it is stated in the letter 
of June 21, 1966, that— 


* * * Although the cost and magnitude of the improvements were considerable, 
the contracting officer approved for reimbursement under the contract only 
those rearrangement costs which were deemed to be temporary. This is 
evident from the contracting officer’s letter of October 5, 1965 to HRI in which 
items totaling $11,174.98 were disallowed for payment because they constituted 
permanent improvements. Among the items disallowed were fire doors, parti- 
tions, plumbing, and concrete floor. 

We recognize, however, that as the Comptroller General stated in 42 Comp. 
Gen. 480, 486, “it is often difficult to draw a clear line between improvements 
that are permanent or temporary in character.” Even assuming that some of 
the items allowed by the contracting officer could be deemed to constitute 
permanent improvements, we believe that these items are properly reimbursable 
under the criteria stated in 42 Comp. Gen. 480. 

As in the case of the contract involved in that decision in 42 Comp. Gen. 480, 
the contractor was selected by NIH because of its unique qualifications to 
perform the required work, which in this instance included its close proximity 
to, and association with, an outstanding source of malignant tissue. In select- 
ing HRI, it was recognized by NIH that HRI did not have the necessary spe- 
cial laboratory facilities to handle the tissue. * * * apart from the Washing- 
ton Hospital Center which was not a suitable source for the collection of 
malignant tissue, NIH was not aware of any potential contractor who could 
perform the required work without extensive plant rearrangements. There is 
no question that the improvements were essential for the effective accomplish- 
ment of the work. 

Unlike the case involved in the decision in 42 Comp. Gen. 480, the total cost 
of the improvements to HRI’s property was obviously not nominal, and con- 
stituted a large percentage of the estimated cost of the initial contract. The 
initial contract was for a one year period. The tissue procurement program 
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was, however, established to serve the needs of cancer research, and it was 
clearly contemplated that the program would not be limited to one year, but 
would continue into the indefinite future, subject, of course, to the availability 
of appropriations. The HRI contract has been renewed several times, and the to- 
tal estimated cost of the contract, including renewals to October 6, 1966 is 
$697,468. The cost of the improvements is now about 21% of the total cost of the 
contract, and the percentage will decrease from year to year, assuming the 
program is continued. It is therefore expected that the total cost of the 
improvements to HRI’s property will be but a small part of the ultimate costs 
of the establishment and operation of the tissue procurement center. This 
cost ratio would be even smaller if we subtract from the total cost of the 
improvements those items which are clearly temporary in nature. 


Concerning the question as to whether the Government’s interests 
are fully protected with respect to the improvements, the letter states 
that— 


* * * Paragraph (c) of Clause 29, “Government Property” of the General 
Provisions of the contract provides that “Title to all property purchased by 
the Contractor, for the cost of which the Contractor is to be reimbursed as 
a direct item of cost under this contract, shall pass to and vest in the Govern- 
ment upon delivery of such property by the vendor.” Paragraph (d) of this 
Clause provides that “Title to the Government Property shall not be affected 
by the incorporation or attachment thereof to any property not owned by the 
Government, nor shall such Government Property, or any part thereof, be or 
become a fixture or lose its identity as personalty by reason of affixation to 
any realty.” Paragraph (1) of this Clause protects the interests of the 
Government in the event of removal of the Government Property by providing 
that “the Government shall not be under any duty or obligation to restore or 
rehabilitate, or to pay the costs of the restoration or rehabilitation of the 
Contractor’s plant or any portion thereof which is affected by the removal 
of any Government Property.” Paragraphs (i) and (j) of this Clause provide 
for the sale or disposition of the Government Property at the direction of 
the contracting officer. 
* * * * * * 


The contracting officer did not, at the time of the execution of the contract, 
make any determination as to the disposition of the Government property at 
the conclusion of the contract. It has been the practice of NIH to await the 
conclusion of its contracts before deciding upon the disposition of contractor 
inventory, including temporary improvements to the contractor’s property. 
We recognize that in this instance it may not be economically feasible to 
remove and sell several of the items which constitute the improvements to 
the contractor’s property. Should this be the case, it is expected that the 
contracting officer will, pursuant to the terms of the contract, sell the improve- 
ments to the contractor. * * * 


In conclusion, it is explained that since it was anticipated that the 
tissue procurement program would be of indefinite duration, it was 
believed that it would have been impracticable, at the outset of the 
contract, to arrange for the contractor to share in the costs of the 
improvements based on their residual value to the contractor. In any 
event, it is urged that the Government’s interests are protected by 
the terms of the contract clause discussed above. 

As stated in 42 Comp. Gen. 480, we recognize that it very often is 
difficult to draw a clear line between improvements that are perma- 
nent or temporary in character, and to determine the residual value, 
if any, of the improvements that remain after completion of the con- 
tract. In view of the additional information and explanation now 
furnished, there appears no question that the items involved were re- 
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quired to successfully carry out the purpose of the contract. Fur- 
thermore, title to the property for which reimbursement is made to 
the contractor vests in the Government, and it is indicated that a 
portion of the cost of such items not removed will be recovered upon 
completion of the contract. 

In addition, although not affecting the contract here involved, we 
note that legislation such as that suggested in 42 Comp. Gen. 480 
authorizing research contracts and the provision of related facilities 
for a limited period of time now has been enacted and is contained 
in Public Law 89-115, Health Research Facilities Amendments of 
1965, 79 Stat. 448, 42 U.S.C. 292¢. 

Accordingly, we will not object to payments made to the contractor 
in reimbursement for the cost of items considered herein which the 
contracting officer has determined were required in the course of the 
research program and to be proper for reimbursement under the con- 
tract terms. In the absence of statutory authority such as Public 
Law 89-115, however, we must and will insist in the future that all 
the criteria set out in our decision printed at 42 Comp. Gen. 480 be 
strictly complied with. 

Invoice No. 6 is returned herewith. 


[B-152900J 


Miscellaneous Receipts—Special Account v. Miscellaneous Re- 
ceipts—Property Damage Collections 


Under the rule that receipts collected from a common carrier for the value of 
yovernment property lost or damaged in transit are for credit to miscellaneous 
receipts, unless specifically otherwise authorized by law, or the recovery comes 
within the exception in 21 Comp. Dec. 632, as amplified, to the effect that 
where the freight bill for the shipment in which property damage or loss 
oecurred is in excess of the cost of repairs, or replacement, the amount 
deducted from the bill to cover such costs remains in the appropriation, the 
amounts withheld from a carrier’s freight bills other than the one for the 
shipment in which a damage occurred may not be transferred from miscellane- 
ous receipts to the “no-year” fund account charged with the original cost of 
the property and the costs of repair, the “no-year’ fund not overcoming the 
general rule and the exception to the rule; therefore, the amount recovered 
for the property damage may not be deposited to augment the “no-year” 
account. 


To the Director, United States Information Agency, July 13, 1966: 


Reference is made to your letter of May 24, 1966, requesting that 
the collection of $14,882 made by our Transportation Division from 
the Main Trucking & Rigging Co., Inc., on account of damages suf- 
fered to a shipment of electrical equipment which the carrier delivered 
in a damaged condition, and which amount members of your staff 
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were informally advised would be deposited into the Treasury as 
miscellaneous receipts, be transferred and credited to the “no-year” 
fund account “67X1124 Acquisition and Construction of Radio Fa- 
cilities, United States Information Agency.” 

Our records show the total amount of the damages was $33,682.62, 
which your agency referred to our Office as being administratively 
uncollectible, We withheld $28,564.62 from the amounts otherwise 
due the carrier and this, added to the $5,118 in freight charges with- 
held by your agency and otherwise due the carrier under the trans- 
portation contract, equaled the total amount of the reported damages. 
Several legal actions arose over the matter and they were settled by 
a consent judgment under which Main Trucking & Rigging Com- 
pany was awarded the sum of $33,682.62 withheld and the United 
States on its counterclaim for damages was awarded against the 
carrier the sum of $20,000. Thus, upon payment to the carrier from 
the amount withheld by our Office of the net judgment of $13,682.62 
in its favor, a balance of $14,882 ($28,564.62 less $13,682.62) resulted 
which is the amount to which your letter refers. 

While you agree that the deposit of this amount to miscellaneous 
receipts was in accordance with numerous decisions of the accounting 
officers of the Government, you request an exception be made in the 


present case. In justification of the exception your letter states: 

The rationale of the many decisions, based upon the statute (31 USC 484), 
is that the set-off recovered by the Governmeént should not be allowed as a 
credit to the individual agency involved, when to do so would increase the 
appropriation of that agency. In this case, however, none of the expenditures 
involved came out of the current annual appropriation of the Agency. The 
Congress has, from time to time, added to our annual appropriations additional 
sums of money for “Acquisition and Construction of Radio Facilities,” specifical- 
ly providing that they are “to remain available until expended.” The original 
cost of the damaged electronic facilities, and all the costs involved in their 
repair and transportation. occasioned by the accident, were charged against 
these “no-year” funds. As a matter of fact, these funds have been depleted 
by $28,564.62 because of this incident and the credit of $13,682.62 [$14,882], 
withheld by the General Accounting Office will not even make it whole, much 
less increase the appropriation, 

You quote from and cite the decision of March 17, 1915, of the 
Comptroller of the Treasury, 21 Comp. Dec. 632, as being a compar- 
able case and as a basis for the exception requested. 

For many years the general rule applied in the decisions of the 
accounting officers of the Government in connection with receipts 
collected from common carriers for the value of Government prop- 
erty lost or damaged in transit is that the funds are to be credited to 
miscellaneous receipts unless specifically authorized by law to be 
credited to some other fund. This rule is based upon an interpreta- 
tion of the provisions of 31 U.S.C. 484 that requires such amounts be 
covered into the Treasury as miscellaneous receipts. See 3 Comp. 


Gen. 808; 5 td. 928; 15 id. 683; 28 id. 666. The only general excep- 
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tion that has uniformly been applied to the rule that such moneys 
must be deposited into miscellaneous receipts is where the appropria- 
tion or fund involved is by statute made reimbursable, as for ex- 
ample, the Veterans Administration Supply System under 72 Stat. 
1105, 38 U.S.C. 5011, where the statute setting up the Revolving Sup- 
ply Fund provides for the fund being credited with “receipts from 
carriers and others for loss of or damages to personal property,” 
or where the agency involved has specific statutory authority to de- 
posit such receipts into the appropriation such as the military agen- 
cies have under Public Law 617, 84th Cong., 70 Stat. 336, 31 U.S.C. 
489a. Where such specific authority of law exists, the receipts, of 
course, would be credited as directed by law to the applicable appro- 
priation or fund but if there is no such specific authority, the receipts 
are considered for the general use of the United States and for credit 
to miscellaneous receipts. 

The only exception made to the rule enunciated above is in cases 
coming strictly within the holding of the decision cited by you, 21 
Comp. Dec. 632, in which it was held that where, in the settlement of 
a claim for freight charges, an amount is withheld or deducted there- 
from offsetting the amount paid for damages from the same appro- 
priation, and the sum found due the claimant merely reduced, no 
charge should be raised against said appropriation for the amount 
thus set off. The decision in 21 Comp. Dec. 632 was amplified in 8 
Comp. Gen. 615 and 28 id. 666. Those decisions set forth the general 
rule that recoveries from common carriers either in actual cash or by 
deductions from carriers’ bills for damage to or loss of Government 
property while in transit are for depositing and covering into the 
Treasury as miscellaneous receipts, the only exception being in cases 
strictly within the holding in 21 Comp. Dec. 632, that is, where the 
freight bill for the particular shipment of the property damaged or 
lost is in excess of the amount paid for repairs or replacement, in 
which event, the same appropriation being involved, the bill is 
merely reduced, and the amount deducted to cover the cost of re- 
pairs or replacement is allowed to remain to the credit of the appro- 
priation. In the instant case, the amount withheld by our Office does 
not represent freight on the particular shipment on which the dam- 
age occurred but deductions from the carrier’s bills other than that 
for the shipment on which the loss or damage occurred. Hence the 
rule in 21 Comp. Dec. 632 as amplified in 8 Comp. Gen. 615 and 28 
id. 666 would not authorize deposit of the $14,882 to your agency’s 
appropriation but, on the contrary, would require such amount to be 
credited to miscellaneous receipts of the Treasury. 

Although you state that the original cost of the damaged property 
and the costs of repair were all charged against “no-year” funds, 
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such fact does not make the no-year fund reimbursable or supply 
statutory authority for covering into such fund receipts from car- 
riers for loss or damage such as 31 U.S.C. 489a does for the military 
agencies. Therefore, it does not appear that the present situation 
qualified as an exception to our general rule of depositing funds re- 
covered for loss and damage into miscellaneous receipts either by 
reason of specific statutory authority or under the special circum- 
stances appearing in 21 Comp. Dec. 632, 8 Comp. Gen. 615 and 28 
Comp. Gen. 666. Also, under such rule the sum of $5,118 in freight 
charges withheld by your agency together with the sum of $14,882 
balance together equal the $20,000 which the Government recovered 
on account of its damage claim and under the stated rule is for de- 
posit into miscellaneous receipts. It is requested that appropriate 
deposit action be taken accordingly by your agency with advice to 
us when such transfer has been accomplished. As far as the matter 
of augmenting appropriations is concerned, both the initial costs of 
the property and its repair are understood to have been properly 
payable from and were charged to your agency’s no-year funds. 
Also, the freight on the damaged shipment is properly payable 
therefrom and was awarded the carrier by the judgment which in 
effect directed that sum which was included in the amount of 
$33,682.62 withheld (less the $20,000 awarded on the Government’s 
damage claim) be paid it. Under the circumstances to permit the 
$5,118 to remain in the no-year account would amount to an improper 
augmentation of the fund. 

We trust what is said above will explain why we do not feel war- 
ranted in approving the adjustment proposed or in granting an ex- 
ception to the longstanding decisions of the Government accounting 
officers. 


[B-158865] 


Bids—Two-Step Procurement—Technical Proposals—Disclosure 


Under a Letter Request for Technical Proposals (LRFTP), the request of a 
bidder after the opening of bids but prior to award, to inspect both the second 
step bids and the first step technical proposals of lower bidders to determine 
bidder responsiveness to the specifications was properly denied, the contracting 
officer at the request of the low bidder obliged to safeguard technical pro- 
posals against disclosure to unauthorized persons, notwithstanding noncompli- 
ance with marking procedures prescribed by paragraph 3-507.1 of the Armed 
Services Procurement Regulation, the LRFTP not specifying the manner in 
which offerors should designate confidential material or data submitted with 
proposals, and the responsiveness of the low proposal under the step two 
procedure not affected by the continued exercise of the confidential privileges 
reasonably afforded the step one proposal, material marked in accordance with 
paragraph 3-507.1 remaining confidential during the step two processes, a 
different rule is not required for material restricted by other means. 
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Bids—Two-Step Procurement—Technical Proposals—Disclosure 


The publication of the names of firms submitting acceptable technical proposals 
in the first step of a two-step formal advertised procurement although not re- 
quired under paragraph 1-1003.6(a)(2) of the Armed Services Procurement 
Regulation when it is determined by the contracting agency that publication 
is not in the Government’s interest or subcontracting opportunities do not exist, 
had a firm submitting a bid under a Letter Request for Technical Proposals 
identified his request for a list of responsive step one offerors as an attempt 
to obtain subcontracting procedures, the contracting agency would have in- 
formed the firm that step one offerors did not propose to use its equipment. 





Bids—Two-Step Procurement—Technical Proposals—Alternative 
Proposals—Evaluation Criteria 



































Notwithstanding a Letter Request for Technical Proposals on an automated 
material handling system authorized and encouraged offerors to submit new 
designs and different basic approaches but omitted the evaluation criteria re- 
quired by paragraph 2-503.1 of the Armed Services Procurement Regulation 
for evaluating any new design or different approach submitted, the acceptance 
of the low proposal will not be questioned, prospective contractors having been 
informed that the acceptability of proposals presenting new designs or different 
approaches would be dependent upon the fulfillment of the basic requirements 
of the specifications rather than full compliance with detail; however, future 
requests for proposals describing an acceptable conventional type system, with 
prescribed evaluation criteria, and soliciting multiple or alternate proposals 
presenting new designs and different approaches should set forth the specific 


criteria required by paragraph 2-503.1 for the evaluation of new designs and 
different approaches. 


To the Columbus McKinnon Corporation, July 13, 1966: 





Reference is made to your telegram of April 1 and to your letters 
of April 19 and June 28, 1966, protesting any award of a contract 
for an automated material handling system at Hill Air Force Base, 
Utah, pursuant to Invitation for Bids No. 42-600-66-105 which was 
step two in the two-step formal advertising method used for the pro- 
posed procurement. 

The step one Letter Request for Technical Proposal (LRFTP) 
was mailed November 12, 1965, for return on December 10, 1965, 
which date was extended to December 29, 1965. Six proposals were 
received in response to the LRFTP and upon evaluation five thereof, 
including the Columbus McKinnon proposal, were determined to be 
within the range of acceptable proposals pending receipt of addi- 
tional information and clarification, which was subsequently accom- 
plished. The step two invitation for bids (IFB) was issued on Feb- 
ruary 24, to the five firms which had submitted acceptable proposals, 
for return on the extended date of March 31, 1966. After receipt of 
your copy of the IFB, you requested the names of the responsive 
offerors under step one but such information was not published in 
the Commerce Business Daily or otherwise disclosed to your firm, or 
to any other firm, prior to the opening on March 31 of the five bids 
received in response to the step two IFB. Three bids, including that 
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of FMC Corporation (the low bidder), were lower than the Colum- 
bus McKinnon bid. After the public opening you asked the procur- 
ing activity to permit you to inspect both the second-step bids and 
the first-step technical proposals of the three lower firms prior to any 
award under the IFB. Your request was denied by the contracting 
officer on the basis that he has a definite obligation to safeguard 
technical proposals against disclosure to unauthorized persons at any 
time prior to award of the contract. 

In your letter of April 19 to this Office you cite several specific 
portions of paragraphs 1 and 5 of the LRFTP and of paragraphs 
4.1 and 12.2.1 of the specifications pursuant to which you conclude 
that “At no time did the language of the LRFTP or specification 
permit, imply or state that departures from the specifications would 
be tolerated.” You say that you stress such point for the reason that 
you believe one or more of the lower bidders has materially deviated 
from the specifications. In such respect you state: 

In essence, the basic concern of Columbus McKinnon, in this context, was that 
they would offer a system which, in fact, would meet the specifications and 
that the potential competitors would offer a system which might appear 


capable of meeting the specifications, but which, in fact, would not completely 
do so to the mutual disadvantage of the Government and Columbus McKinnon. 


Inasmuch as you were administratively denied the opportunity to in- 
spect any part of the proposal packages of the three lower bidders, 
you assert that “Columbus McKinnon does not know whether or not 
all of the technical dissertation submitted by its competitors is prop- 
erly restricted according to ASPR 3-507.1.” You also contend that 
Armed Services Procurement Regulation 3-507.1 “provides the 
means for offerors in Two-Step Formal Advertising procedures to 
protect their proprietary submissions, and it is submitted that only 
those sheets properly and individually marked can be considered be- 
yond the scrutiny of competitors.” In view thereof you request ac- 
cess to any such unclassified information on the offerings of your 
competitors in order to ascertain whether or not the offerings are 
responsive to the specifications as set forth in the original LRFTP 
and subsequent solicitations, 

We do not agree with your view that under two-step formal ad- 
vertising procedures the marking of material pursuant to ASPR 
3-507.1 provides the only basis upon which a prospective contractor 
may properly be denied access to a competing firm’s proposal pack- 
age. It should be noted that ASPR 3-507.1 has basic application to 
negotiated procurements (ASPR 3-500) and under ASPR 3-501(b) 
(xxi) offerors in such procurements are normally informed in the 
request for proposals of the procedures prescribed in ASPR 3-507.1 
for restricting the use of proposal data, whereas the subject LRFTP 
did not specify a manner in which offerors should designate confiden- 
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tial material or data submitted with their proposals. While subpara- 
graph (ii) of ASPR 2-503.1(c) states that technical proposals sub- 
mitting data “marked” in accordance with 3-507.1 shall be accepted 
and handled in accordance with that paragraph, we do not view that 
provision as requiring such marking in order to permit the protection 
otherwise requested for material submitted in a step one proposal or 
as nullifying the proscription against disclosure of proposals to “un- 
authorized persons” contained in the preceding subparagraph (i). 
Although subparagraph (i) does not define the term “unauthorized 
persons” it is administratively reported that the low bidder (FMC), 
whose proposal is therefore for principal consideration here, specifi- 
cally requested that all drawings and other material supplied not be 
disclosed outside of the Government without the firm’s express au- 
thorization. It was with such understanding that the Government 
accepted FMC’s proposal for evaluation, and in that connection the 
procuring activity has reported that it was not feasible to segregate 
the information in the technical proposal between proprietary and 
nonproprietary information. Under such circumstances, we feel 
that your firm, not having obtained FMC’s authorization to examine 
any part of its proposal, was reasonably regarded by the contracting 
officer as being an “unauthorized person” within the contemplation 
of ASPR 2-503.1(c) (i), and we cannot conclude that his denial of 
your request, which honored the understanding between FMC and 
the procuring activity against disclosure, was contrary to the public 
interest or constituted an abuse of the discretion vested in that of- 
ficial. Accordingly, we see no valid basis on which to disagree with 
the administrative decision concerning such matter. 

In your letter of June 28 you contend that FMC’s request, that 
the material submitted with its proposal not be disclosed, rendered 
its offering nonresponsive pursuant to ASPR 2-404.4(a) inasmuch 
as such restriction did not permit competing bidders to examine 
even the “descriptive literature” required to accompany the proposal 
and thereby precludes you from protesting against the award on 
technical grounds. In support of such contention you point out 
that paragraph 2-501(ii) of section II (Procurement by Formal 
Advertising) of ASPR provides that “Bids submitted in step two 
are evaluated and the awards made in accordance with Parts 3 and 4 
of this Section” and that paragraph 2-503.2 provides that “Upon 
completion of step one, a formally advertised procurement in 
accordance with Parts 2, 3 and 4 of this Section will be conducted 
* * *” Such provisions, you say, indicate that all rules in those 
parts relating to firm fixed-price contracts and to formal adver- 
tising are for application to the step two procedures including the 
proposals submitted under step one which, you assert, form an in- 
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tegral part of the step two bids and therefore the continuation of 
the restriction at step two against disclosure of any part of the 
FMC proposal requires rejection of that firm’s bid under ASPR 
2-404.4(a) as nonresponsive. Without addressing the question of 
whether the “complete engineering data” called for under para- 
graph 4(a) of the LRFTP is more closely aligned with the term 
“technical data” (ASPR, section LX, Part 2) than with “descriptive 
literature” (ASPR 2-202.5), we feel it is sufficient to state that 
we do not agree that the responsiveness of FMC’s bid submitted 
under the step two procedures is affected by the continued exercise 
therein of the confidential privileges reasonably afforded that com- 
pany’s proposal package under step one. It is clear that, notwith- 
standing the provisions of ASPR 2-404.4(a), any such material 
which had been marked in accordance with ASPR 3-507.1 would 
remain confidential during the step two process, and we do not 
perceive any compelling reason or requirement for a different rule 
concerning accepted step one material which that offeror has re- 
stricted by other means against unauthorized disclosure. 

In connection with the noncompliance by the procuring activity 
with your request for the names of the responsive step one offerors, 
which inquiry you say was made to prepare for subcontracting 
opportunities, and the failure of such names to appear in the Com- 
merce Business Daily, ASPR 1-1003.6(a)(2) does not require the 
publication of the names of firms which have submitted acceptable 
technical proposals in the first step of two-step formal advertising 
when it is determined that publication is not in the Government’s 
interest or subcontracting opportunities do not exist. The procuring 
activity reports that it was determined at the time the IFB was 
issued that it would serve no purpose to publicize the names of the 
successful offerors as far as subcontracting opportunities were con- 
cerned. While your firm did request that a list of responsive offerors 
to step one be furnished, it is reported that at no time was this re- 
quest identified as an attempt on your part to obtain subcontracting 
opportunities, and had it been so identified you would have been 
advised that other step one offerors did not propose use of your 
equipment. 

Concerning your contention that any proposal which does not 
fully comply with all sections of the specifications attached to the 
LRFTP should be regarded as nonresponsive, ASPR 2-503.1 pro- 
vides under (a) (iv) that the request for technical proposals shall 
contain the criteria for evaluating the technical proposal, and under 
(d) that the technical evaluation of the proposals shall be based 
upon the criteria contained in such request. Although it is readily 
apparent how several areas of the proposal package which were not 
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completely clarified during the bidder’s conference on November 22, 
1965, might lead to the views expressed by you, we do not agree that 
the LRFTP requires the evaluation of all proposals be based on full 
compliance with all details of all sections of the specifications. 
As you point out, paragraph 5f of the LRFTP sets forth as a 
specific criterion that technical proposals will be evaluated for full 
compliance with all sections of the specifications. We believe, how- 
ever, that such and other provisions of a somewhat similar import 
contained in the LRFTP and the specifications must be considered 
in conjunction with paragraph 9 of the LRFTP which authorizes 
and encourages offerors to submit proposals presenting different 
basic approaches to the automated material handling system de- 
scribed. Paragraph 9 is as follows: 


In this, the first step of the two step formally advertised procurement, 
offerors are authorized and encouraged to submit multiple technical proposals 
presenting different basic approaches provided each meets the basic require- 
ments of this letter Request for Technical Proposals, the specification and the 
drawings and illustrations. Where multiple Technical Proposals are sub- 
mitted, each such proposal will be evaluated separately and, if appropriate, 
notice of unacceptability as indicated in the preceding paragraph will be 
furnished. [Italic supplied.] 


In connection with such paragraph the transcript of the bidder’s 
conference shows the following questions and answers: 


Questions by Jules Gallo, Food Machinery Corporation 
¢ * « * * * + 

Question: If we have alternate approaches, must we submit two proposals? 

Answer: You need only submit one proposal as long as you meet the basic 
design requirements. 

Question: If we have alternate design, do we have to qualify under pro- 
curement requirements? 

Answer: As long as you meet basic requirements, you will be okay. 
Question by Charles A. Leslie, Columbus McKinnon Corporation 

Question: On the overhead power and free system, will the government 
procure only this type of system or will anything go? Power and free only? 

Answer: We are procuring a power free routing system. Your proposal 
should be based on Specifications, and within reasonable variations, be based 
on the power free concept. 
Questions by Jules Gallo, Food Machinery Corporation 

Question: What are the manning requirements? Will the bidder determine 
these? 

Answer: As you design your system, you will recommend where manning 
is necessary. 


A previous question and the answer concerning the flexibility of the 
specifications are transcribed : 


Questions by Charles A. Leslie, Columbus McKinnon Corporation 
* + * ” + * _ 

Question: Are we allowed to take any liberties with these Specifications? 
If we do something undesirable, what will the Air Force do? 

Answer: The purpose of a two-step proposal is to allow you to submit your 
own ideas, particularly where they improve the proposal and drawings sub- 
mitted to you by the Air Force. When we review the technical proposals, if 
we find equipment that is not desirable or marginal, we will contact the con- 
tractor and request him to further clarify his proposal or submit additional 
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data to verify that his equipment will indeed fill the requirements set forth in 
the Specifications, 

We feel, however, that the answer to the first question of the confer- 
ence which was presented by Mr. Leslie is most significant as to the 
intended nonrestrictiveness of the specifications for proposals pre- 
senting a system of a different design or concept than that described 
in the specification: 

Question: Why are flow charts listed in Letter, Request for Technical Pro- 
posal, Page 2, paragraph 4e, necessary and why are operating procedure submit- 
tals requized in view of the fact that they are spelled out in the specifications? 

Answer: In the specifications we have tried to spell out the operating proce- 
dures and flow descriptions for that system. If your technical proposal de- 
scribes a system essentially similar to the one in the specifications, then the 
operating procedures and flow charts described in the specifications will be 
applicable to your proposal and you need only refer to them. Should your tech- 
nical proposal, however, be significantly different than that described in our 
specifications, you will be required to submit flow charts and operating proce- 
dures for the system you propose. 


It is our view that prospective contractors were reasonably in- 
formed by the provisions of paragraph 9 of the LRFTP and the 
above explanations that the acceptability of those solicited proposals 
which presented new designs or different approaches for the system 
would be dependent upon the fulfillment of the basic requirements of 
the specifications rather than upon full compliance with all of the 
details specified for a system of the design outlined therein. It is 
reported, and our investigation confirms, that the FMC proposal 
presents a new design and basic approach to the automated material 
handling system, which is different than that usually followed in a 
conventional type of overhead power and free conveyor system as 
covered by the various sections of the subject specification. In view 
thereof, system features and attendant hardware differing in many 
respects from that described in the specification provisions are to be 
expected in the FMC proposal, and are permitted by the LRFTP 
provided the basic requirements of the proposal package are met. 
The procuring activity reports that the basic requirements for its 
automated material handling system as indicated in the proposal 
package are that (1) it be an overhead conveyor system which will 
service all of the bin areas in such a way that the stock pickers will 
not be restricted as they pick material from bins located on opposite 
sides of the conveyor system; (2) all pickup and delivery stations 
have the necessary gadgetry to allow automatic routing of material 
to and from pickup stations and the customer order accumulating 
area; (3) all pickup and delivery stations have capability of accumu- 
lating tow trays loaded or unloaded without pulsating a primary 
conveyor; (4) it will automatically accumulate and store customer 
orders in the customer holding area; and that (5) it will release 
loaded tow trays over the roller conveyor (express line) without 
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physical handling of the trays. The Air Force reports that the 
FMC proposal (as well as each of the other proposals) was first 
reviewed by competent technical personnel to see if it met the above 
basic requirements. Thereafter, the FMC proposal was reviewed to 
insure good engineering design and that the system was capable of 
handling the material described in the specifications in accordance 
with the outlined operational speeds, load capacities and the quantity 
of material that needed to be routed through the system. The pro- 
curing activity reports that the system offered by FMC is acceptable, 
meets all of the stated basic requirements, complies with other speci- 
fication requirements which have proper application to appropriate 
features and characteristics incorporated in that system, and must 
satisfactorily complete the performance test outlined in the specifi- 
cations. 

As indicated in your letter, we are not in a position to consider the 
detailed technical aspects of a proposal, and in such connection it is 
well settled that the determination of the acceptability of technical 
proposals is vested in the procurement officials and their engineer- 
ing advisers who are best qualified to evaluate them. In view there- 
of, and since our examination of the FMC proposal has revealed 
no basis for disagreement with the contracting agency’s conclusion, 
we will not question the agency’s determination that FMC’s technical 
proposal will satisfy the agency’s needs. 

In view of the foregoing, we do not feel that the facts and cir- 
cumstances present a proper basis for this Office to object to the 
administrative acceptance of the FMC proposal. Further, inasmuch 
as the system presented in such proposal does not incorporate all of 
the nonbasic requirements and details set forth in the specifications, 
which omissions in our view are authorized under the LRFTP, 
we perceive no useful purpose that would be served by an examina- 
tion by your firm of the FMC proposal. package for the purpose of 
noting such variations. 

While your protest is denied for the reasons outlined above, we 
feel that in any future request for proposals of this nature, which 
describes an acceptable system of a conventional type, with pre- 
scribed evaluation criteria therefor, and solicits multiple or alter- 
nate proposals presenting new designs and different basic approaches, 
the request should clearly set forth the specific criteria, as required 
by ASPR 2-503.1, for evaluation of those proposals which may 
present new or basically different systems than that described in 
the LRFTP package. We are therefore calling this matter to the 
attention of the Secretary of the Air Force for such consideration 
as he deems is warranted in that area. 
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[B-159270] 


Bids—Late—Invitation Mailing Requirements—Noncompliance 


Late quotations on a proposed cost-plus-a-fixed fee negotiated contract which 
were not sent by registered or certified mail as required by the Request for 
Proposals pursuant to paragraph 3—506(d) of the Armed Services Procurement 
Regulation may not be considered even though proof of mailing can be estab- 
lished by other means, late bid rules having been made applicable to quotations 
by paragraph 3-506(f), although a quotation is not an offer which can be ac- 
cepted by the Government to form a binding contract, and the rules making 
no exception for cost-plus-a-fixed fee contracts, a reasonable cut-off date being 
necessary even in cases with little or no competition, the quotations, neither 
technically competent nor low in price, may not be considered on the basis of 
“extreme importance” to the Government; therefore, strict compliance with the 
certified or registered mail requirement, reasonable and necessary constituting 
a higher degree of proof than a postmark of limited evidentiary value, requires 
rejection of the late quotations, 


To Radiation, Incorporated, July 18, 1966: 


Further reference is made to your letter of May 24, 1966, pro- 
testing against rejection of your proposal RI-300924—4-13, submitted 
in response to request for quotations (RFQ) AMC(E)28-043-66- 
00837(N), issued by the United States Army Electronics Command, 
Fort Monmouth, New Jersey, as a late proposal. We are advised 
that award of a contract is being withheld pending our decision. 

The amended closing date for submission of proposals under the 
subject RFQ was April 18, 1966. The proposal of Radiation, In- 
corporated, was not received until April 20, 1966. Although it was 
established that the Radiation proposal was mailed in time to reach 
the procuring agency by the closing date and that the delay was 
caused by mishandling in the mails, the contracting officer deter- 
mined that the proposal should be handled as a late proposal because 
it was not sent by registered or certified mail, as required by para- 
graph 3-506(d) of the Armed Services Procurement Regulation 
(ASPR), which was made a part of the RFQ. Before this deter- 
mination was made, however, the Radiation proposal was opened 
in accordance with ASPR 3-506(a) in order to determine whether 
its consideration was of such extreme importance to the Government 
that it warranted the authorization of an exception to the normal 
late proposal requirements by the Secretary of the Army. At the 
same time, the contracting officer directed that the proposal be evalu- 
ated as if it had been received on time in order to determine its 
relative standing as to price and technical capability, pending his 
decision as to its timeliness. The technical evaluation team found 
that, evaluated as a late proposal, the Radiation proposal did not 
warrant any further action, and that evaluated as an on-time pro- 
posal, the Radiation proposal was sixth on technical capability and 
second lowest on price. Thus, it appears that there is a very real 
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possibility that the Radiation proposal would not be accepted even 
if it were determined that it was not late. 

It is your contention that the intent of ASPR 3-506 is to provide 
proof of the time of mailing and that strict application of the cer- 
tified or registered mail requirement is not necessary if proof of 
mailing can be conclusively established by other means; that the 
letters furnished by the Melbourne, Florida, postmaster to the effect 
that the parcel containing the Radiation proposal was mishandled 
in the mails constitute the “receipt” called for in ASPR 3-506; that 
the acceptance of the Radiation proposal would not be prejudicial 
to other bidders, notwithstanding its lateness, because the contract 
to be awarded is a cost-plus-a-fixed fee (CPFF) type with no price 
competition; and that it would not be in the Government’s best 
interest to reject the Radiation proposal because of initial research 
and development already performed by Radiation which, in addition 
to its substantial cost, would be “of direct and substantial benefit” 
in performance of the contract to be awarded in this case. 

In a meeting held on June 30, 1966, between Mr. O. W. Hudson, 
attorney for Radiation, Incorporated, and members of this Office, 
Mr. Hudson pointed out, in addition to the points raised in your 
letter, that the printed language contained at the top of the RFQ 
form specified that it was a request for information and that quo- 
tations furnished were not offers. Mr. Hudson explained that 
quoters could withdraw their quotations at any time and that ac- 
ceptance of a quotation by the Government with no negotiation 
would not result in a binding contract. Mr. Hudson maintained 
that the quotation was therefore not a “proposal” in the normal 
sense of the word since no binding obligations were created by its 
submission, and that the late proposal provisions contained in ASPR 
3-506 should not apply to it. Mr. Hudson also pointed out that the 
printed language at the top of the RFQ form contained the follow- 
ing statement, “The Government reserves the right to consider quo- 
tations or modifications thereof received after the date indicated 
should such action be in the interest of the Government.” It is 
Mr. Hudson’s position that this statement is broader than the one 
contained in ASPR 3-506(a) to the effect that exceptions to the 
late proposal provisions can only be authorized by the Secretary 
concerned and only when consideration of a late proposal is of 
“extreme importance” to the Government, and that it should be 
controlling in the instant case because the RFQ provides that in the 
event of an inconsistency between provisions of the RFQ, provisions 
contained in the schedule, which is where the quoted statement 
appeared, take precedence over provisions incorporated elsewhere 
in the RFQ, as was the ASPR late proposal provision. 
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ASPR 3-506 is set out below in its entirety. 


3-506 Late Proposals and Modifications, 

(a) Proposals which are received in the office designated in the requests for 
proposals after the time specified for their submission are “Late Proposals.” 
Late proposals shall not be considered for award, except under the circum- 
stances set forth in 2-303 relating to late bids or where only one proposal is 
received. (For the purpose of applying the late bid rules to late proposals, 
unless a specific time for receipt of proposals is stated in the request for pro- 
posals, the time for such receipt shall be deemed to be the time for close of busi- 
ness of the office designated for receipt of proposals on the date stated in the 
request for proposals.) Notwithstanding the provisions of 1-109, exceptions 
may be authorized only by the Secretary concerned, and only where considera- 
tion of a late proposal is of extreme importance to the Government, as for 
example where it offers some important technical or scientific breakthrough. 
To determine the possible existence of such extreme importance, notwithstand- 
ing 2-303.7, all late proposals shall be opened prior to award and if not consid- 
ered for award shall be returned to the offeror. 

(b) In the exceptional circumstance where the Secretary concerned author- 
izes an exception from (a) above, the contracting officer shall resolicit all firms 
(including late offerors) which have submitted proposals and are determined 
to be capable of meeting current requirements. Such resolicitation shall 
specify a date for submission of new proposals and include the “Late Propos- 
als” provision set forth in (d) below. 

(c) The normal revisions of proposals by selected offerors occurring during 
the usual conduct of negotiations with such offerors are not to be considered as 
late proposals but shall be handled in accordance with 3—805.1(b). 

(d) Written requests for proposals shall contain the following provisions: 


LATE PROPOSALS (JAN. 1964) 


(a) Proposals and modifications received at the office designated in the re- 
quest for proposals after the close of business on the date set for receipt thereof 
(or after the time set for receipt if a particular time is specified) will not be 
considered unless : 

(i) they are received before award is made, and either 

(ii) they are sent by registered mail, or by certified mail for which an 
official dated post office stamp (postmark) on the original Receipt for Certified 
Mail has been obtained, or by telegraph; and it is determined by the Govern- 
ment that late receipt was due solely to delay in the mails, or delay by the 
telegraph company, for which offeror was not responsible; or 

(iii) if submitted by mail or telegram, it is determined by the Government 
that the late receipt was due solely to mishandling by the Government after 
receipt at the Government installation; provided, that timely receipt at such 
installation is established upop examination of an appropriate date or time 
stamp (if any) of such installation, or of other documentary evidence of re- 
ceipt at such installation (if readily available) within the control of such 
installation or of the post office serving it. 

(b) Offerors using certified mail are cautioned to obtain a Receipt for Certi- 
fied Mail showing a legible, dated postmark and to retain such receipt against 
the chance that it will be required as evidence that a late proposal was timely 
mailed. 

(c) The time of mailing of late proposals submitted by registered or certified 
mail shall be deemed to be the last minute of the date shown in the postmark 
on the registered mail receipt or registered mail wrapper or on the Receipt for 
Certified Mail unless the offeror furnishes evidence from the post office station 
of mailing which establishes an earlier time. In the case of certified mail, 
the only acceptable evidence is as follows: (1) where the Receipt for Certified 
Mail identifies the post office station of mailing evidence furnished by the of- 
feror which establishes that the business day of that station ended at an 
earlier time, in which case the time of mailing shall be deemed to be the last 
minute of the business day of that station; or (ii) an entry in ink on the Re- 
ceipt for Certified Mail showing the time of mailing and the initials of the 
postal employee receiving the item and making the entry, with appropriate 
written verification of such*entry from the post office station of mailing, in 
which case the time of mailing shall be the time shown in the entry. If the 
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postmark on the original Receipt for Certified Mail does not show a date, the 
offer shall not be considered. 

(e) Offerors submitting late proposals or modifications shall be notified in 
accordance with 2-303.6, except that the notices provided for therein shall be 
appropriately modified to relate to the request for proposals and the proposal or 
modifications thereunder. 

(f) The provisions of paragraphs (a) through (c) above are also applicable 
to late quotations. In the case of a request for quotations, the provision set 
forth in (d) above will be appropriately modified. 

(g) Modifications of proposals (other than the normal revisions of proposals 
by selected offerors during the usual conduct of negotiations with such offerors) 
which are received in the office designated in the requests for proposals after 
the time specified for submission of proposals are “late modifications.” Late 
modifications shall be subject to the rules applicable to late proposals set forth 
in this paragraph. However, a modification received from an otherwise suc- 
cessful offeror which is favorable to the Government shall be considered at any 
time that such modification is received. The provisions of this paragraph are 
also applicable to late modifications to quotations, 

(h) The provisions of this paragraph apply only to purchases in excess of 
$2,500. 


Subsection (a), of the above-quoted section applies the late bid 
rules contained in ASPR 2-303 to late proposals. As a general rule, 
this Office has held that the ASPR language concerning late bids and 
late proposals is mandatory and that any deviation from the require- 
ments, particularly the failure to use registered or certified mail in 
the case of a bid or proposal delayed in the mail and received after 
the time set in the solicitation, renders the bid or proposal late and 
therefore not for consideration. 42 Comp. Gen. 255, B-156505, May 
24, 1965, and cases cited therein. The reason for this rule is that 
the ASPR has the force and effect of law, B-155119, December 1, 
1964. It is true, as you suggest, that the intent of ASPR 3-506 
is to provide proof of the time of mailing. However, the certified 
or registered mail requirement is reasonable and necessary because it 
constitutes a higher degree of proof than a postmark, which has 
limited evidentiary value. See B-153190, March 31, 1964. Similarly, 
the receipt specified in the regulation is the Receipt for Certified 
Mail on which the date or the date and time of mailing are stamped 
by the post office employees and which is retained by the sender of 
an article sent by certified mail in the event it becomes necessary to 
establish time of mailing. While the letters from the Melbourne, 
Florida, postmaster tend to establish timely mailing, they do not 
constitute the “receipt” contemplated by ASPR. 

Although price is not as great a factor in cost-plus-a-fixed fee con- 
tracts as it is in other forms of Government procurement, it still 
must be considered by the contracting officer in making an award, and 
since no exception is granted by ASPR 3-506 for CPFF contracts, 
it therefore applies to CPFF contracts in the same manner that it 
applies to other methods of procurement. Additionally, even in 
cases with little or no price competition, there is still the necessity 
for establishing reasonable cut-off dates for the submission of pro- 
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posals or quotations. Also, in the absence of the type of exception 
contemplated by ASPR 3-506(a), benefit to the Government is not 
for consideration in a case where a proposal does not meet the ASPR 
requirements, and therefore the possible benefits to be gained from 
the initial research and development performed by Radiation cannot 
be considered. 

We cannot agree with Mr. Hudson’s contention that ASPR late 
proposal provisions should not apply in a case where no binding 
obligations are created by the submission of a quotation. The form 
which was used in this solicitation and which contained the language 
question by Mr. Hudson was Standard Form 18 (SF 18), which is 
the only standard form prescribed for use by ASPR in situations where 
the use of a request for quotations rather than a request for proposals 
is warranted. ASPR 16-201 is headed “Request for Quotation 
(Standard Form 18).” ASPR 16-201.2 states that Standard Form 
18 is authorized for use where a cost reimbursement contract is 
contemplated and explains that, “A quotation submitted on this form 
is not to be construed as an offer which can be accepted by the Gov- 
ernment to form a binding contract.” While a case can be made for 
the proposition that there is no need to apply late proposal require- 
ments to a mere request for information, ASPR 3-506(f) specifical- 
ly provides that the late proposal provisions are applicable to late 
quotations. In view of the mandatory nature of the ASPR late 
proposal provisions discussed above, we see no alternative to applica- 
tion of subsection (f) to the instant case. 

Likewise, we cannot agree that the Government reservation of the 
right to consider late quotations when determined to be in the Gov- 
ernment’s interest set out in SF 18 is any broader than the one set 
out in subsection (a) of ASPR 3-506, as maintained by Mr. Hudson. 
On the contrary, it is our opinion that the two statements are com- 
patible, with the ASPR statement setting forth the conditions for 
determining when consideration of a late proposal is in the Govern- 
ment’s interest with more particularity than is contained in SF 18. 
In other words, ASPR 3-506 reserves the same right reserved by 
SF 18, but more closely defines what the Government’s interest is 
and how to determine when and how the right should be exercised. 
For the same reason it is our opinion that the fact that ASPR pro- 
vides for resolicitation when it is determined that acceptance of a 
late proposal is in the Government’s interest, while no similar pro- 
vision is contained in SF 18, does not render the two provisions 
inconsistent. 

Accordingly, since it was administratively determined that con- 
sideration of the Radiation proposal was not of such extreme im- 
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portance to the Government that it warranted the granting of an 
exception to the late proposal requirements in accordance with ASPR 
3-506(a), we must concur with the contracting officer’s finding that 
it was a late quotation. Your protest therefore must be denied. 


[B-156082] 
Buy American Act—Applicability—Leases 


The Buy American Act, dated March 3, 1933, as amended, designed to accord 
preferential treatment in Government procurement to domestic manufacturers, 
producers, and contractors, the leasing of vehicles by the Post Office Depart- 
ment pursuant to 39 U.S.C. 2006 is subject to the act, the use of the word “pur- 
chase” rather than “acquire” not excluding the applicability of the act to 
leases, the legislative history although failing to mention leases evidencing con- 
gressional intent that available American-made products be used whether ob- 
tained by purchase or lease; however, only future lease agreements need apply 
the prohibition against purchase of foreign manufactured articles where those 
of domestic manufacture are available. 


To the Postmaster General, July 20, 1966: 


Reference is made to your letter dated May 27, 1966, requesting 
our decision concerning the applicability of the Buy American Act 
to the leasing of vehicles used by the Post Office Department in the 
city delivery service. You state that pursuant to 39 U.S.C. 2006, the 
Post Office Department leases vehicles for terms up to 4 years for 
use in the city delivery service. Such vehicles are leased from non- 
supervisory postal employees, as expressly permitted by 39 U.S.C. 
2008, and also from private persons. Heretofore, in the award of 
such contracts, the Department has not believed that the Buy Amer- 
ican Act is applicable. However, you state that you have been 
informally advised that the General Services Administration and the 
Department of Defense believe that the act is applicable to the leasing 
of vehicles. This Office has not previously considered the question 
whether the Buy American Act is applicable to the leasing of equip- 
ment. 

The act of March 3, 1933, 47 Stat. 1520, as amended, 41 U.S.C. 
10a to 10d, was designed to accord preferential treatment to domestic 
manufacturers and producers in the procurement of articles, mate- 
rials or supplies by Federal departments and agencies, as well as by 
contractors with such departments and agencies. 

Section 10a of the Buy American Act provides in part as follows: 

Notwithstanding any other provision of law, and unless the head of the 
department or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, only such un- 


manufactured articles, materials, and supplies as have been mined or produced 
in the United States, and only such manufactured articles, materials, and sup- 
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plies as have been manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured, as the case 
may be, in the United States, shall be acquired for public use. * * * 


The general intent of Congress in enacting the “Buy American” 
Act was to protect the American manufacturer and worker. In the 
House debate on H.R. 10743 which appears in 76 Cong. Rec. part 2, 
pages 1891-9, Mr. Wilson states at page 1893 that “the purpose of 
this bill is to establish a policy by the Government assuring the use 
of American materials for the execution and carrying on of public 
works in every place where the United States has jurisdiction.” Mr. 
Hollister stated at page 1894 that “We realized that the important 
thing to do was to lay down in general terms the intention of 
Congress, that the Federal Government and also contractors having 
to do with the Federal Government, should use American goods 
where possible and where it was a reasonable and proper thing to 
do.” 

Section 633 of the act of October 29, 1949, chapter 787, 63 Stat. 
1024 (which is codified as section 10d of Title 41, United States 
Code), was enacted to clarify the intent of Congress in passing the 
Buy American Act. Section 10d provides: 

In order to clarify the original intent of Congress, hereafter, section 10a of 
this title and that part of section 10b (a) of this title preceding the words 
“Provided, however,” shall be regarded as requiring the purchase, for public 
use within the United States, of articles, materials, or supplies manufactured in 
the United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality, unless the head of the department or independent 


establishment concerned shall determine their purchase to be inconsistent with 
the public interest or their cost to be unreasonable. 


You state that the question of applicability of the Buy American 
Act to the leasing of vehicles was formally considered by the Post 
Office Department in 1961. At that time your General Counsel came 
to the conclusion that the act should not be considered to apply. You 
contend that in reaching this conclusion, he considered the fact that 
in section 633 of the act of October 29, 1949, chapter 787, 63 Stat. 
1024, which was intended to clarify the intent of Congress in passing 
the Buy American Act, the Congress used the word “purchase” 
rather than the word “acquire.” Further, it was believed that when 
President Eisenhower used the word “purchase” in sections 2(b), 
3(b) and 5 of Executive Order No. 10582, dated December 17, 1954, 
19 F.R. 8723, he recognized and understood that the Buy American 
Act was limited to purchases, i.e., the passage of title. 

A review of the reasons for enacting section 10d discloses the follow- 
ing information. Under date of March 8, 1949, the Secretary of the 
Navy requested a decision of the Comptroller General as to whether 
there was any authority of law for granting preferential treatment 
to domestic manufacturers in the purchase of corkboard. It was 
stated that some of the bids received in response to an invitation for 
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bids on corkboard offered corkboard manufactured in the United 
States, while others offered corkboard manufactured in foreign coun- 
tries. It appears that corkboard is manufactured entirely from cork, 
the bark of a tree which does not grow in the United States. The 
question at issue was whether, under the circumstances, the procure- 
ment of corkboard manufactured in foreign countries was prohibited 
by section 2 of the Buy American Act of 1933. 

By decision of April 19, 1949, 28 Comp. Gen. 591, the Secretary 
of the Navy was advised that the first sentence of said section con- 
stitutes a prohibition against the purchase of unmanufactured arti- 
cles, etc., of foreign production, as well as against the purchase of 
manufactured articles of foreign production. However, it was point- 
ed out, further, that the second sentence of the same section removes 
the prohibition against the purchase of any articles where they are 
for use outside the United States or if the articles, materials, or 
supplies, to be used, or the articles, materials, or supplies from which 
they are manufactured, are not mined, produced, or manufactured, 
as the case may be, in the United States in sufficient and reasonably 
available commercial quantities, and of a satisfactory quality. Hence, 
it was considered that the purchase of corkboard from foreign manu- 
facturers is not prohibited by said section 2. 

Various members of Congress later expressed the view that the 
act of March 3, 1933, was designed to protect American manufac- 
turers in cases such as involved in the mentioned decision, and a 
member of the staff of former Senator Edward Martin requested a 
draft containing language which, if enacted, would prohibit the pur- 
chase of articles manufactured abroad under the foregoing circum- 
stances. In compliance with that request, this Office submitted a 
draft for consideration as a separate bill and, as an alternative, it 
was suggested that the provision be included in an appropriation 
bill. The language suggested by this Office for consideration was 
subsequently enacted in section 633 of the act of October 29, 1949, 
chapter 787, 63 Stat. 1024 (which is codified as section 10d of 41 U.S. 
Code). 

Thus the purpose of enacting the provision was to protect Amer- 
ican manufacturers in cases such as involved in 28 Comp. Gen. 591. 
Under section 10d, purchase of articles of foreign manufacture is 
prohibited where articles of domestic manufacture are available, 
without regard to whether the materials from which such articles 
are manufactured are produced domestically or abroad. There is 
nothing in the terms of section 10d or in the legislative history to 
indicate why the word “purchase” rather than the term “acquisition” 
was used. However, taking into consideration the purpose of enact- 
ing section 10d as explained above, it would be unreasonable to pre- 
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sume that Congress intended to narrow the protection afforded to 
American manufacturers by allowing the leasing of foreign-made 
products where the purchase of such products is prohibited. In 
our decision A-43493, August 23, 1932, we held that the word “pur- 
chase” as used in an appropriation act must be construed broadly 
as including not only purchases but rentals as well. In the present 
matter, taking into consideration the subject matter involved, and 
the purpose and intent of enacting section 10d, there would appear 
to be warranted the conclusion that the use of the word “purchase” 
includes leases. 

In order that the provisions of the act be uniformly administered, 
and for other purposes, the act was implemented by Executive Order 
No. 10582, dated December 17, 1954, setting forth, among other 
things, criteria for determining whether a product is to be regarded 
as domestic or foreign and whether the price offered for a domestic 
product is unreasonable. See B-116193, June 4, 1963. There is no 
indication that the use of the word “purchase” in the Executive 
order was intended to exclude acquisitions by lease. 

Section 1-6.102, Federal Procurement Regulations (FPR), states 
that the Buy American Act requires that in the procurement of sup- 
plies and services only domestic source end products shall be acquired 
for public use. FPR sec. 1-1209 states that “procurement” means 
the acquisition and directly related matters, from non-Federal 
sources, of personal property and nonpersonal services (including 
construction) by such means as purchasing, renting, leasing (includ- 
ing real property), contracting, or bartering. Thus, under the above- 
cited regulations, the leasing of vehicles would come within the re- 
quirement of the Buy American Act. 

In our opinion, the use of the word “acquired” in FPR sec. 
1-6.102 is not inconsistent with section 10d of Title 41, U.S. Code, 
and Executive Order No. 10582. Congress in passing the Buy Amer- 
ican Act desired that American-made products be used in Govern- 
ment procurement where available. It is a well-established rule of 
statutory construction that single words used in a statute must be 
taken with the context and general scope and object of the provision 
in order to ascertain the intention of the legislature. Binney v. The 
Chesapeake and Ohio Canal Company, 8 Pet. 201, 8 L. Ed. 917. 
Although the legislative history fails to mention “leases,” we think 
that Congress intended that American-made products be used if 
available whether these products are obtained by purchase or lease. 
Volume 76 Cong. Rec. 1893 contains a statement by Mr. Wilson that 
the purpose of H.R. 10743 is to establish a policy by the Govern- 
ment assuring the use ef American materials. 
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In the case of Smull v. Delaney, 25 N.Y.S. 2d 387, which you cite, 
the court stated that the provision of the Public Service Law appli- 
cable to the city of New York authorizing the board of transporta- 
tion to “purchase” all necessary materials and supplies for operation 
of the transit system, when read in connection with the whole law 
to which it refers, does not include the authority to lease. However, 
in our opinion the use of the word “purchase” in section 10d of the 
Buy American Act, when read in connection with the statute as a 
whole, includes leases. 

Accordingly, the Buy American Act, as amended, is applicable to 
the leasing of vehicles. Under the circumstances, however, the con- 
clusion reached need not be applied to existing contracts but only to 
future lease agreements. 


[.B-158346] 


Property—Public—Damage, Loss, Ete.—Carrier’s Liability—Bur- 
den of Proof 


A common carrier held liable for damages to a shipment of tires without proof 
of negligence pursuant to 49 U.S.C. 20(11), having failed to meet the burden of 
proof_that the damages resulted solely from inadequate packaging by the ship- 
per may not be relieved of liability, the tariff providing for the acceptance of 
tires for transportation “loose or in packages,” the wrapping used is immate- 
rial, and the inspection report indicating that the tires were damaged “through 
vibration from protruding nails, bolts and/or rough handling” en route, estab- 
lishing a prima facie case of carrier liability, claim for the amount adminis- 
tratively deducted to reimburse the Government for the damages may not be 
repaid to the carrier. 


To the Victorville-Barstow Truck Line, July 20, 1966: 


We refer again to your letter of May 4, 1966, your file reference 
VB claim 3841, in which you request review of the disallowance by 
our Transportation Division of your claim for $451.70. The claim 
represents an amount administratively deducted by the Department 
of the Air Force to reimburse the Government for damages to a 
shipment transported from Akron, Ohio, to Edwards Air Force Base, 
California, under Government bill of lading No. B-5570523 dated 
December 17, 1962. 

The bill of lading shows that the shipment, marked for “B-70 
PROTOTYPE FLIGHT TEST SUPPORT,” consisted of 56 pneu- 
matic aircraft tires, each weighing 158 pounds. The record, includ- 
ing an Inspection Report of Loss or Damage Discovered After De- 
livery, dated January 4, 1963, and signed by representatives of the 
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consignee and of your company, indicates that the tires were wrapped 
in a single thickness of “Krinkle” or “Kraft” paper; that during the 
unloading at destination it was noted that on many tires the 
“Krinkle” or “Kraft” paper appeared to be scuffed; and that an 
additional inspection disclosed that the rubber on 5 of the 56 tires 
had been scuffed, damaged, torn or cut, and that 1 of the 5 tires had 
a nail hole in its side. 

Our Transportation Division in disallowing the claim in a letter 
dated April 6, 1966, to you, explained that your liability for the 
damage to this shipment is measured by section 20(11) of the Inter- 
state Commerce Act, 49 U.S.C. 20(11), and that under that statute 
a common carrier is liable, without proof of negligence, for the full 
actual loss sustained by the shipper unless it affirmatively shows that 
the damage was caused by one of the exceptions to its liability as a 
common carrier. It also explained that in this case the evidence of 
record established for the shipper a prima facie case of carrier lia- 
bility and that since your claim was based on one of the exceptions 
to your liability as a common carrier—the act of the shipper in al- 
legedly improperly packaging the goods for shipment—the burden 
was on you to affirmatively show that the damages resulted solely 
from that excepted cause. Missouri Pacific Railroad Co. v. Elmore 
& Stahl, 337 U.S. 134 (1964) ; Galveston H. & 8S. A. Ry. Co. v. Wal- 
lace, 223 U.S. 481, 492 (1912); Lehigh Valley R. Co. v. State of 
Russia, 21 F. 2d 396, 405 (1927) ; Northwestern Marble & Tile Co. v. 
Williams, 151 N.W. 419, 420 (1915). Upon examination of the evi- 
dence of record, the Transportation Division concluded that you had 
not met this burden. Accordingly, it disallowed your claim. 

In your letter requesting review, you state that the Transportation 
Division did not fully consider the opinions in an inspection report 
and letter prepared by Mr. Jack Stout, a representative of the 
Freight Loss and Damage Prevention Bureau of the California 
Trucking Association. The letter, dated August 4, 1964, and the 
inspection report, dated March 12, 1963, set forth the representative’s 
opinion that the single wrapping of “Kraft” or “Krinkle” paper— 
said by Mr. Stout to be the method used in wrapping ordinary auto- 
mobile tires—was “totally inadequate” for tires which were designed 
for use on the experimental B~70 aircraft, and that the damage to 
the tires was a direct result of the inadequate packaging used by the 
shipper. 

It seems to us that it is immaterial whether the wrapping used was 
inadequate for these tires since, as was pointed out in the Transporta- 
tion Division’s letter, the tires apparently could have been shipped 
wrapped or unwrapped because the commodity description in the 
applicable tariff item provides that the tires would be accepted for 
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transportation “loose or in packages.” Furthermore, Mr. Stout’s 
opinion that all damage “stemmed from normal vibration and rub- 
bing of the tires against the side of the trailer” is in contradiction 
to the inspection report dated January 4, 1963, referred to above, 
signed by both the consignee and your inspector, which indicates that 
the damages were caused by the tires being carried in an upright 
position and that five of them were damaged “through vibration 
from protruding nails, bolts and/or rough handling” somewhere en 
route. 


In these circumstances, and after giving careful consideration to 
the opinions expressed by Mr. Stout, we must agree with our Trans- 
portation Division’s conclusion that the evidence in the record is 
sufficient to justify the conclusion that your company has not met 
its burden of establishing that the damage to the property resulted 
solely from the alleged improper packaging by the shipper. 

The disallowance of your claim, accordingly, is sustained. 


[B-158776] 


Bidders—Qualifications—Small Business Concerns—Nonreferral 
for Certification Justification—Administrative Determination 
Delays 


The rejection of a low bid without referral to the Small Business Administra- 
tion (SBA) as prescribed by paragraph 1-705.4 of the Armed Services Pro- 
curement Regulation because of the urgency of the procurement does not affect 
the legality of the award to the next low responsive, responsible offeror, the 
matter coming within the purview of paragraph 1-705.4(c) (iv) permitting 
exception to the SBA certificate of competency procedures, notwithstanding the 
contracting officer delayed approximately 1 month after receiving an adverse 
preaward survey on the low bidder before issuing a written determination of 
nonresponsibility and the written nonreferral certificate required by paragraph 
1-705.4(c) (iv), the regulation imposing no time limitation on the contracting 
officer for arriving at a determination of bidder nonresponsibility. However, 
to avoid possible circumvention of the Small Business Act, amendment of the 
regulation is desirable. 


Contracts—Protests—Stop Order Denied 


An administrative determination not to issue a stop order on a contract pend- 
ing decision on the propriety of the contract award by the General Accounting 
Office will not be questioned, the procuring agency responsible that unreason- 
able delay is not experienced in the operational programs of the Government 
having determined prior to award that a delay up to 15 working days pending a 
Small Business Administration decision on the capability of the low bidder was 
not justified, a possible longer delay by issuance of a stop order after award 
pending resolution of the award protest appears not to be in the interest of the 
Government. 


To the Corson Electric Manufacturing Corporation, July 20, 1966: 


Reference is made to your protest by telegram dated March 23, 
1966, as supplemented by your letter of the same date and related 
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correspondence, against the rejection of a low proposal submitted 
by you in response to Request for Proposals (RFP) No. AMC(Z)- 
01021-66-1574, issued October 25, 1965, by the United States Army 
Missile Command, Redstone Arsenal, Alabama. 

The RFP, covering the procurement of 210 Pulse Forming Net- 
works, OPN 10044037, for the Hawk Missile System, Uniform Mate- 
rial Movement and Issue Priority Designator System 02 (the highest 
urgency of need designator), specified a closing date of November 3, 
1965, for submission of proposals. Of the three original offers sub- 
mitted to the procuring activity, your offer with a unit price of 
$84.75, total $17,797.50 was lowest; Axel Electronics, Inc. (Axel), 
with a unit price of $119.65, total $25,126.50 was second low; and 
Raytheon Company (Raytheon), with a unit price of $165.48, total 
$34,750.80, was highest. You offered delivery in 84 days, Axel offered 
24 units in 30 days, 81 in 60 and 121 in 90 days, while Raytheon re- 
quired 140 days. Subsequently, the procurement quantity was in- 
creased to 226 units, and you increased your unit price to $95.75 and 
delivery time to 104 days, with the result that while there was no 
change in the standing of the offerors pricewise, the difference be- 
tween your offer and Axel’s was decreased by some $4,000 and Axel’s 
delivery time became substantially more favorable. 

On January 25, 1966, the procuring activity requested a preaward 
survey of your plant by the Hartford (Connecticut) Defense Con- 
tract Administrative Services District (DCASD). The DCASD re- 
port, which was dated February 7, recommended that no award, be 
made to you, based on various factors, among them your inability to 
obtain specified dielectric material, lack of a sufficient number of 
skilled production employees, and a poor performance history. In 
view of the adverse report, a preaward survey of Axel’s plant by the 
New York (New York) DCASD was requested. The report on 
Axel, which was dated February 18, was favorable. 

On March 2, the contracting officer issued a written determination 
reading as follows: 


DETERMINATION OF NONRESPONSIBILITY 


1, Pursuant to ASPR Section I, Part 9, based on pre-award survey from 
DCASD Hartford, Conn., dated 7 Feb 66, attached, I hereby find and determine 
that the Corson Electric Manufacturing Company is non-responsible to RFP 
AMC (Z)-01-021-66-1574. 

2. This determination includes consideration of, the primary factor of the 
early delivery requirement because of the urgency of need. (IPD 02, ref AR 
725-50) 


On the same date, the contracting officer made the following writ- 
ten certification : 
SBA NON REFERRAL 
RFP AMC(Z)-01021-66-1514 


This is to certify that this procurement has a high priority of utmost urgency 
(IPD 02). Based on this fact and in accordance with ASPR 1-705-4(c)-(iv) 
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referral will not be made to SBA for a Certificate of Competency on the Corson 
Electric Mfg. Co., Watrous Street, East Hampton, Connecticut, determined non- 
responsible pursuant to ASPR Section I, Part 9. Award must be made without 
delay. 


It is our understanding that, while a copy of such certification was 
not furnished to the Small Business Administration’s representative 
at the time of issuance, it is customary for the procuring activity to 
verbally advise its SBA representative of such matters. Further, a 
copy of the certification has since been mailed to the SBA regional 
office in Hartford. 

On March 3, award was made to Axel. Upon notice of the award 
and of the unfavorable report on your facilities, you requested the 
procuring activity to place a stop order against the contract to per- 
mit you to apply to SBA for a certificate of competency. In addi- 
tion, in your protest to our Office, you contend that your delin- 
quencies have been of short duration, and, therefore, you request that 
a stop order be issued pending our review of your rights. 

Armed Services Procurement Regulation 1-705.4 provides that 
when the bid or proposal of a small business concern is to be rejected 
solely because the contracting officer has determined that the concern 
is nonresponsible as to capacity or credit, the matter shall be referred 
to SBA and award shall not be made until SBA renders its decision 
or until 15 working days have elapsed, whichever is earlier. How- 
ever, ASPR 1-705.4(c) (iv) provides that a referral need not be 
made to SBA if the contracting officer certifies in writing that the 
award must be made without delay, includes such certificate and sup- 
porting documentation in the contract file, and promptly furnishes a 
copy to the SBA representative. 

The facts of record eviden*e that the procurement in question was 
of the utmost urgency. Accordingly, and in the light of the ad- 
verse preaward survey report on your facilities, while the contracting 
officer’s determination that you were not responsible was based on 
factors relating to your capacity, the matter was clearly within the 
purview of the provision in ASPR 1-705.4(c) (iv) permitting excep- 
tion to the SBA certificate of competeucy procedures. While the 
record shows no reason why the contracting officer could not have 
made his determination of nonresponsibility at an earlier date, which 
would have provided sufficient time for SBA to pass upon your 
competency, we cannot say that he did reach his decision before 
March 2, and the regulations impose no time limitation upon him 
in that respect. In the circumstances, we find no adequate basis for 
objection to the action taken by the contracting officer in rejecting 
your low bid and in making the award to Axel, the next low respon- 
sive, responsible offeror. 38 Comp. Gen. 248. Although the contract- 
ing officer was remiss in failing to issue to the SBA representative a 
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copy of his certification of nonreferral, as required by ASPR 1-705.4 
(c) (iv), in addition to whatever verbal notice was given, we must 
regard the award as legally valid. See Coastal Cargo Co., Ine. v. 
United States, 173 Ct. Cl. 259. We are, however, bringing this situa- 
tion to the attention of the Secretary of Defense for consideration of 
the desirability of amending the ASPR to avoid possible circumven- 
tion of the Small Business Act, 15 U.SC. 631 note, in such situations. 

Concerning the matter of issuance of a stop order on the contract 
pending decision by our Office on your protest, you are advised that 
our Office has consistently taken the position that we cannot require 
the contracting agency to cause work to be stopped until we have 
decided the propriety of the award, although we believe that such 
action should be taken where the Government’s interests would not 
thereby be prejudiced. Further, we must recognize that the procure- 
ment agency, which bears the responsibility for seeing that opera- 
tional programs of the Government are not unreasonably delayed by 
lack of necessary supplies, is in a better position to determine the 
extent to which the interests of the Government would be prejudiced. 
B-158953, June 23, 1966. Consistent with our position, Army Pro- 
curement Procedures (APP) 2-407.9(g), which govern the handling 
of protests received after award of Department of the Army pro- 


curements, provide, in pertinent part, as follows: 

(1) Where it reasonably appears that the award of the contract may be held 
to be invalid, and a delay in receiving the supplies or services is not prejudicial 
to the Government’s interest, the contracting officer should, subject to such 
instructions as the Head of Procuring Activity deems appropriate, seek a 
mutual agreement with the successful bidder to “stop work” on a no cost basis. 

(2) If, in connection with (1) above, the contractor refuses to enter into 
such a mutual agreement, the Head of Procuring Activity may direct the con- 
tracting officer, in writing, to issue a “stop work” order, unless the Head of 
Procuring Activity determines that receipt of the supplies or services is so 
urgent that a “stop work” order would be prejudicial to the interest of the 
Government. 


In this case, the fact that the procuring activity considered the 
procurement so urgent that a delay of up to 15 working days pend- 
ing a decision by SBA on your capability was not justified prior to 
award would appear to indicate that it would not have been in the 
Government’s interest to issue a stop order for possibly a longer 
period after award pending decision by our Office on your protest. 
Therefore, we cannot question the administrative decision not to 
issue such order on the contract on which, it is our understanding, 
deliveries have been completed. 

For the reasons stated, your protest must be denied. 
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Pay—Promotions—Temporary—Saved Pay—lItems for Inclusion 
or Exclusion 


A member of the Navy or Marine Corps who at the time he is temporarily 
appointed a commissioned officer under 10 U.S.C. 5596 is receiving the $30 
monthly family separation allowance prescribed by 37 U.S.C, 427(b) (2) or (3) 
is entitled to have the allowance included in the computation of his saved pay 
during any subsequent period of enforced separation from his family, the pur- 
pose of section 5596 being to prevent any reduction in pay and allowances 
because a member is temporarily appointed a commissioned officer. 


Family Allowances—Separation—Eligibility Basis--Change— 
Saved Pay Effect 


A change in the basis of eligibility for the family separation allowance pre- 
scribed by 37 U.S.C. 427(b), without any break in continuity, from clause (2), 
duty on board a ship away from home port for a continuous period of more 
than 80 days, to clause (3) duty—temporary duty away from a permanent sta- 
tion for a continuous period of more than 30 days where a member’s dependents 
do not reside at or near the temporary duty station—has no effect upon the 
status of a member's enforced separation from his family and the family sepa- 
ration allowance continues to be an item properly for inclusion in the computa- 
tion of the saved pay of a Navy or Marine member temporarily appointed a 
commissioned officer. 





Family Allowances—Separation—Type 2—Temporary Duty— 
After Return of Ship to Home Port 


When the vessel on which a member of the Navy or Marine Corps temporarily 
appointed a commissioned officer is serving returns to home port, entitlement 
to the family separation allowance prescribed by 37 U.S.C. 427(b) (2) termi- 
nates and it is no longer for inclusion in the computation of saved pay under 
10 U.S.C, 5596. However, upon being ordered from the home port to temporary 
udditional duty, a new entitlement to the allowance arises, assuming the condi- 
tions of clause (3) are met and the member was entitled to the allowance be- 
cause of his enforced separation from his family at the time of his temporary 
appointment, and the family separation allowance is for inclusion in the com- 
putation of saved pay for the period of entitlement. 


To the Secretary of Defense, July 20, 1966: 


Further reference is made to letter dated May 28, 1966, and en- 
closure, from the Assistant Secretary of Defense (Comptroller) re- 
questing a decision whether a member of the Navy or Marine Corps, 
who is temporarily appointed a commissioned officer under 10 U.S.C. 
5596, is entitled to include family separation allowance in the com- 
putation of his saved pay and allowances under the circumstances 
set forth in Department of Defense Military Pay and Allowance 
Committee Action No. 376. 

The questions set forth in Committee Action No. 376 are as 
follows: 


1. A member is temporarily appointed under the authority of 10 U.S.C. 5596 
and is receiving the saved pay of his permanent grade, an item of which is 
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family separation allowance under the provisions of clause (2) of 37 U.S.C. 
427(b). If he is ordered to temporary additional duty under circumstances 
which would change his eligibility for family separation allowance under clause 
(2) to eligibility under clause (3) without any break in continuity, may family 
separation allowance under clause (3) be considered as an item of saved pay? 

2. Would it make any difference if, after his temporary appointment and 
while family separation allowance under the provisions of clause (2) of 387 
U.S.C, 427(b) was being considered as an item of saved pay, the ship returned 
to its home port and he later entered upon the performance of temporary addi- 
tional duty, so that an interval of days or weeks results before eligibility under 
clause (3) could commence? 


Under the provisions of 10 U.S.C. 5596(f) a person receiving a 
temporary appointment under that section may not suffer any reduc- 
tion in the pay and allowances to which he was entitled because of 
his permanent status at the time of his temporary appointment, or 
any reduction in the pay and allowances to which he was entitled 
under a prior temporary appointment in a lower grade. In its dis- 
cussion of the questions presented the Committee says that family 
separation allowances under the provisions of 37 U.S.C. 427(b) must 
be considered as part of the total pay and allowances in computing 
entitlement to saved pay, citing 44 Comp. Gen. 121. The Committee 
expresses the view, therefore, that in the case contemplated by Ques- 
tion 1, the member would be entitled to have considered the amount 
of the clause (2) allowance as part of the total pay and allowances 
in computing his entitlement to saved pay so long as the ship re- 
mained away from its home port and he remained attached thereto. 
It is said, however, that doubt as to entitlement arises if, while the 
ship is away from its home port and the member is still attached to 
the ship, he immediately enters upon the performance of temporary 
additional duty ashore and the conditions of entitlement to family 
separation allowance change immediately from clause (2) to clause 
(3). The Committee points out in that connection that in 23 Comp. 
Gen. 21, it was stated on page 23, “Moreover, while the previous pay 
and allowances of a person temporarily appointed to a higher grade 
are saved from reduction due to the temporary appointment, they 
are not saved from reduction due to other changes in the conditions 
affecting such pay and allowances,” and on page 24 it was stated, 
“Nor would foreign service or sea pay be saved after return to the 
United States because such reduction would not be caused by the 
temporary appointment but to being transferred to a location where 
such additional pay was not payable.” 

The Committee further comments that in the situation contem- 
plated under Question 2, the return of the ship to its home port prior 
to entering upon the performance of temporary additional duty 
would terminate entitlement to family separation allowance under 
clause (2) of subsection (b) and would result in some interval of 
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time, a matter of days or weeks, before eligibility for entitlement 
under clause (3) could commence. 

Section 427(b) of Title 37, U.S. Code, provides as follows: 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, E-2, E-3, or H-4 (4 years’ or less service)) who is entitled to a 
basic allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 

(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a continu- 

ous period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 
A member who becomes entitled to an allowance under this subsection by virtue 
of duty described in clause (2) or (3) for a continuous period of more than 
thirty days is entitled to the allowance effective as of the first day of that 
period. 


The amount of the family separation allowance under 37 U.S.C. 
427(b) (2) and (3) is the same regardless of the member’s pay grade, 
and the allowance is payable while the conditions imposed by either 
clause (1) (2) or (3) are met. 

In decision of September 2, 1964, 44 Comp. Gen. 121, supra, we 
held that family separation allowances under the provisions of 37 
U.S.C. 427(a) and (b) must be considered as part of the total pay 
and allowances in computing entitlement to saved pay for the pur- 
pose of the savings provisions of 10 U.S.C. 5596(f), so long as en- 
titlement to the allowance remains unbroken. While it was empha- 
sized in the decision that, as in the case of the foreign service or sea 
duty pay considered in 23 Comp. Gen. 21, entitlement to family 
separation allowance does not exist unless the conditions imposed by 
37 U.S.C. 427(a) and (b) are met and that it is not an item of pay 
and allowances which is continued by the saved pay provisions when 
eligibility therefor otherwise ceases, the decision left unanswered 
the question whether family separation allowance accruing under 
different conditions may be viewed as an item of pay and allowances 
to which a member was entitled because of his permanent status at 
the time of his temporary appointment, within the contemplation of 
10 U.S.C. 5596(f). The family separation allowance, however, is 
predicated on an enforced separation from the member’s family and, 
if the purpose of section 5596 of preventing any reduction in pay 
and allowances because of the temporary appointment is to be given 
full effect in such cases, we believe that, if the $30 per month family 
separation allowance was payable to a member under either of the 
clauses enumerated in 87 U.S.C. 427(b), he is entitled to have such 
allowance included in any subsequent computation of his saved pay 
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during any subsequent period of enforced separation from his family 
entitling him to the allowance under any of these clauses. 

Thus, with reference to Question 1, since the change in the basis 
for eligibility for the family separation allowance from clause (2) 
to clause (3) of 37 U.S.C. 427(b) would have no effect upon the 
member’s status of enforced separation from his family, it is our 
view that the family separation allowance would continue to be an 
item properly for inclusion in the computation of saved pay. Ques- 
tion 1 is answered in the affirmative. 

As to Question 2, the return of the vessel to the home port would 
terminate entitlement to family separation allowance under clause 
(2) of 37 U.S.C. 427(b) and it would no longer be for inclusion in 
the computation of saved pay under 10 U.S.C. 5596. However, upon 
being ordered from the home port to temporary additional duty a 
new entitlement to family separation allowance would arise, assum- 
ing the conditions of clause (3) are met and, since the member was 
entitled to the allowance because of his enforced separation from his 
family at the time of his temporary appointment, the allowance would 
be for inclusion in the computation of his saved pay for the period 
of entitlement. Question 2 is answered accordingly. 


[B-159327] 


Property-—Private—Federal Funds for Improvements, Repairs, 
Etc.—Rent-Free Space 


The expenditure of appropriated funds for the reinforcements of building foun- 
dations and other structural improvements necessitated by the construction of 
air navigation facilities on rent-free space in airport buildings authorized by 
section 11(6) of the Federal Airport Act (49 U.S.C. 1110) is not prohibited by 
section 322 of the Economy Act, 40 U.S.C. 278a, the limitation on obligating 
appropriations for the alteration, improvements, and repairs of premises con- 
tained in section 322 applying only to rented buildings, and the airport act 
providing for the construction at Federal expense of air travel control and 
related facilities at selected airports, payment may be made from appropriated 
funds for the reinforcements of building foundations and other structural im- 
provements as part of the cost of constructing air navigation and related 
facilities. 


To the Administrator, Federal Aviation Agency, July 20, 1966: 


We are in receipt of your letter dated May 31, 1966, in which you 
request our advice “on the extent to which the Federal Aviation 
Agency may expend appropriated funds to establish air navigation 
facilities under section 307(b) of the Federal Aviation Act, 49 U.S.C. 
1348(b), on airport terminal buildings or other airport buildings 
where the airport operator or owner, under section 11(6) of the Fed- 
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eral Airport Act, 49 U.S.C. 1110(6), has granted the Government 
the right without cost to make the installation.” 

Section 307(b) of the Federal Aviation Act authorizes the Ad- 
ministrator of the Federal Aviation Agency to acquire, establish, and 
improve air-navigation facilities wherever necessary within the limits 
of available appropriations made by the Congress. The facilities 
with which you are primarily concerned are air traffic control tower 
cabs which are installed on the roofs of buildings. There are no 
limitations in the Independent Offices Appropriation Act on the 
general availability of the funds for these purposes but, as you indi- 
cate, installation of an air traffic control tower cab on the roof of 
a building often necessitates the reinforcement of the building foun- 
dation and other structural improvements. You question, therefore, 
whether the appropriated funds are available for these structural 
changes and improvements inasmuch as they might not be considered 
as acquiring, establishing or improving air-navigation facilities as 
those terms are used in the statute. 

It may be stated as a general rule that appropriated funds ordi- 
narily may not be used for permanent improvements to private 
property unless specifically authorized by law. See B—152722, dated 
August 16, 1965, and cases cited therein. In this regard, section 
11(6) of the Federal Airport Act, 49 U.S.C. 1110(6), provides as 
follows: 

(6) the airport operator or owner will furnish without cost to the Federal 
Government for use in connection with any air traffic control activities, or 
weather-reporting activities and communication activities related to air traffic 
control, such areas of land or water, or estate therein, or rights in buildings of 
the sponsor as the Administrator may consider necessary or desirable for con- 


struction at Federal expense of space or facilities for such purposes; * * *. 
[Italic supplied. ] 


This section provides specific authorization for construction, at Fed- 
eral expense, of air traffic control and related activities at selected 
airports. The only question that remains, then, is whether there are 
limitations on the amount which the Federal Aviation Agency may 
spend on these facilities. 

Section 322 of the Economy Act, 40 U.S.C. 278a, provides that 
no appropriation shall be obligated for: 
* * * alterations, improvements, and repairs of the rented premises in excess 


of 25 per centum of the amount of the rent for the first year of the rental term, 
or for the rental term if less than one year: * * *, 


This section serves to limit funds that may be expended for the 
stated purposes only in situations where the Government is renting 
a building or part of a building. At first blush it seems obvious the 
situation at hand does not fall within this category because the Gov- 
ernment is not renting anything from the sponsor. However, in a 
recent decision issued by this Office, B—152722, dated August 16, 1965, 
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involving expenditures of appropriated funds for alterations, im- 
provements, and repairs to rent-free space provided by airport own- 
ers and operators in accordance with former section 11(5) of the 
Federal Airport Act, 49 U.S.C. 1110(5), it was held that payments 
made for changes in the rent-free space furnished by the airport 
will be regarded as payments in kind in lieu of rent and, therefore, 
section 322 of the Economy Act applies to limit the amount the 
Federal Aviation Agency may expend to improve the space. 

As noted above, this decision was based on former section 11(5) 
of the Federal Airport Act as that section existed prior to its amend- 
ment in 1961 by Public Law 87-255, 75 Stat. 523. We feel there 
are significant changes in the wording of the new act as well as a 
clearly established legislative intent which indicate a different inter- 
pretation should be given to the amendment. For example, former 
section 11(5) required the airport owner or operator to furnish with- 
out charge space in airport buildings which was reasonably adequate 
for the use intended. Thus, the Congress contemplated space in a 
building that was initially tailored somewhat for air traffic control 
work, although no future tailoring or changes were required to be 
made by the sponsor. Since the Government was occupying space 
provided by the sponsor airport we concluded the changes and im- 
provements in that space were equivalent to payments of rent or, 
payments in kind in lieu of rent even though no rental was actually 
charged by the sponsor. The amendment changes the old section 
and adds to it. That is, the sponsor is no longer required to provide 
space in buildings, but rather rights in buildings as the Administra- 
tor deems necessary or desirable. In addition, the amendment pro- 
vides specifically, as the old section did not, that construction of 
these facilities is to be at Federal expense. Furthermore, the Ad- 
ministrator is authorized: 


* * * to relieve the sponsor from any contractual obligation entered into under 
this Act to provide free space in airport buildings to the Federal Government 
to the extent he finds such space no longer required for the purposes set forth 
in paragraph (5) of this section. 75 Stat. 526. 


It seems clear the Congress has expressed its intent in unequivocal 
language that the Federal Aviation Agency not be hampered by 
restrictions or limitations in the construction of those vitally im- 
portant air traffic control facilities. 

In view of the above, this Office has no objection to payment from 
funds appropriated to the Federal Aviation Agency for reinforce- 
ments of building foundations and other structural improvements as 
part of the cost of constructing air-navigation and related facilities 
at selected airports. 
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Transportation—Overcharges—Recovery—Abeyance Pending Re- 
view of Issue 

Withholding collection of transportation overcharges pending review of a dis- 
allowance involving the same issue may not be approved, as absent evidence 
demonstrating need for special treatment of a carrier, departure from the pro- 
cedures established to implement 49 U.S.C. 66, providing for payment of car- 
rier transportation bills prior to audit or settlement and the deduction of over- 
charges from amounts subsequently found due, is not warranted. However, 


the carrier may file a claim for refund of any collection, and the resolution of 
the issue pending will control bills involving the identical issue. 


To Navajo Freight Lines, Inc., July 20, 1966: 


Your letter of July 1, 1966, with enclosures, refers to your request 
of June 23, 1966, that we review our Transportation Division’s dis- 
allowance of Navajo claim 18446—0 which is pending under our file 
B-159564. The review of such disallowance as indicated in our 
letter of July 5, 1966, B-159564, to you is receiving consideration and 
you will be advised as to the result at as early a date as practicable. 
Among the enclosures to your letter of July 1, 1966, are copies of 
two letters to your company from our Transportation Division sus- 
taining its audit action on your bill. Nos, 2301-7274 and 2950-9224 
and advising you in effect that in the absence of refund the over- 
charges will be collected by deduction or other available means. 

You say that your request for review of Navajo claim 18446-0 
and the charges on the two bills (2301-7274 and 2950-9224) involve 
the same issue; and, you ask that we instruct our Transportation 
Division to withhold any further action on the two bills pending 
completion of our review of the disallowance of Navajo claim 18446-0. 

Section 322 of the Transportation Act of 1940, as amended, 49 
U.S.C. 66, provides for the payment upon presentation of carrier’s 
bills for transportation charges prior to audit or settlement by our 
Office and reserves to the United States the right to deduct amounts 
considered to have been overcharged by carriers from any amount 
subsequently found to be due those carriers. Procedures implement- 
ing these and other laws and relating to the examination of claims 
for transportation services by and against the United States are con- 
tained in parts 53 and 54 of Title 4 of the Code of Federal Regula- 
tions. 

In discharging our obligations and audits under these laws and 
regulations, exceptions to the procedures deemed necessary to main- 
tain uniform and orderly accounting for public funds are not ordi- 
narily warranted unless there exist compelling circumstances estab- 
lishing a definite need for the special treatment of particular carriers. 
For these reasons and in the absence of any evidence demonstrating 
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a need for special treatment, we would not be warranted in instruct- 
ing our Transportation Division to deviate from its usual procedures 
in connection with the overcharges on your bill Nos. 2301-7274 and 
2950-9224. However, under such procedures, you are, of course, 
privileged to file a claim for refund of any amount refunded or 
collected by deduction which you consider was properly payable to 
you setting forth fully the basis relied upon to support your position. 
Also, if the issue as to such bills is identical with that involved in 
Navajo claim 18446-0, our decision as to such bill should be con- 
trolling as to your bills Nos. 2301-7274 and 2950-9224 and if favor- 
able to you, a reference thereto in your claims may expedite settle- 
ment of any claims you may file with respect to such two bills. 


[B-130010] 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Advance Retirement Eligibility Knowledge 

Persons who were former members of the uniformed services on November 1, 
1953 and are awarded retired pay pursuant to 10 U.S.C, 1331-1337 upon reach- 
ing age 60 are not eligible to elect a survivor’s annuity under the Retired Serv- 
iceman’s Family Protection Plan after the expiration of 30 days following 
notice of the award of retired pay, 10 U.S.C. 1431(b), prescribing a 90-day 
period for the election of an annuity intended for members who do not know 
whether or when they will be retired until their retirement is approved not 
applying to those former members inchoately eligible for retirement under sec- 
tions 1331-1337, who in advance of reaching retirement age know of their eligi- 
bility to be awarded retired pay and the earliest time of qualifying and, there- 


fore, can make an intelligent election within 30 days following notice of the 
award of retired pay. 


To the Secretary of the Army, July 21, 1966: 


Reference is made to your letter of June 20, 1966, requesting a de- 
cision whether Captain James W. Johnson, AUS, retired, a former 
member of the Army, may within 90 days after being awarded 
retired pay make an election under the provisions of the Retired 
Serviceman’s Family Protection Plan to provide an annuity for his 
beneficiary. Your request for decision was assigned No. SS—A 895 
by the Department of Defense Military Pay and Allowance Com- 
mittee. 

You say that Captain Johnson was born on November 30, 1903, 
and has had no military status since April 27, 1945, on which date 
his commissioned status terminated; that he applied for retired pay 
based on 20 years’ creditable service under authority of 10 U.S.C. 
1331-1337, on January 26, 1965, and on March 4, 1965, was granted 
retired pay from December 1, 1963, the first day of the month follow- 
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ing the month in which he reached age 60 (although the date of 
notification of award of retired pay is not disclosed) ; that on April 
15, 1965, 42 days after retirement pay was awarded he elected to 
participate in the Retired Serviceman’s Family Protection Plan, 
selecting options 1 and 4 at one-fourth of reduced retired pay; that 
by letter dated May 3, 1965, the Adjutant General informed Captain 
Johnson that applicable regulations require that persons who had no 
military status on November 1, 1953, but who had completed 20 
years of qualifying Federal service and were waiting to attain age 
60 and ultimate eligibility for retirement, must deliver their elec- 
tions to Army officials or mail them in time to be postmarked not 
later than 30 days after the award of retired pay. You say, how- 
ever, that no Army regulation contains a reference to a 30-day 
election period. 

Section 3(a) of the Uniformed Services Contingency Option Act 
of 1953, ch. 393, 67 Stat. 502, provided with respect to persons who 
had performed the service requisite for qualifying for retired pay 
under the provisions of law now codified in 10 U.S.C. 1331-1337 
that: 

A person who is a former member on the effective date of the Act and who is 


thereafter awarded retired pay by a uniformed service may make the election 
at the time he is awarded that pay. 


In decision of May 11, 1955, 34 Comp. Gen. 582, we said that the 
phrase “at the ‘time” of award of retired pay in the above-quoted 
provision meant within a short time after such award, but that a 
period of 60 days or more would be too long a period to allow the 
persons concerned to make their elections, and that, in fact, there 
would be grave doubt that any time in excess of 30 days after award 
of retired pay to former members reasonably could be allowed for 
that purpose. In decision of February 8, 1957, 36 Comp. Gen. 586, 
we held that former members whose records are corrected to grant 
them retired pay retroactively may not have more than 30 days from 
the date of notification of the award of retired pay to make a sur- 
vivor’s annuity election under the 1953 act. 

Insofar as is material here the above-quoted provision of law was 
codified without substantive change in 10 U.S.C. 1432 by the act of 
August 10, 1956, ch. 1041, 70A Stat. 109. No change was made there- 
in by the act of October 4, 1961, Public Law 87-381, 75 Stat. 810, 
which changed the name of the program to Retired Serviceman’s 
Family Protection Plan and made certain changes in the law pro- 
viding greater flexibility in making original elections and in effecting 
changes in elections, eliminated certain poor risks from the program 
thereby improving the fiscal soundness of the program, and simpli- 
fied administration by authorizing, among other things, the adminis- 
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trative correction of administrative errors. Among the changes was 
the addition of the provision now contained in 10 U.S.C. 1431(b) 
that: 

A member to whom retired pay or retainer pay is granted retroactively, and 


who is otherwise eligible to make an election, may make the election within 90 
days after receiving notice that such pay has been granted to him. 


You say that the legislative history of the 1961 act, which added 
that provision, indicates that the 90-day period was included to 
overcome the above-cited decisions of this Office limiting the elec- 
tion period to 30 days, pointing out that the Department of Defense 
representative indicated that the 30-day period did not give sufficient 
time to process the case, compute costs, and properly advise the re- 
tired person, citing the hearings before Subcommittee No. 1 of the 
House Committee on Armed Services on H.R. 4329, 87th Cong., 1st 
sess. 1753, and the hearings before the Senate Committee on Armed 
Services on H.R. 6668, 87th Cong., Ist sess. 35-36. You point out 
that the example given by a Department of Defense representative 
to the congressional committee considering the proposed amendment 
was that of a person who had been discharged, but who was subse- 
quently determined to be eligible for physical disability retirement 
and was awarded retired pay retroactively. You suggest that the 
basic reason given by the Department of Defense for the inclusion 
of the 90-day election period in section 1431(b) is just as applicable 
to a person who was a former member on November 1, 1953, “to 
whom retired pay is granted retroactively” as it is to a person whose 
records are corrected under 10 U.S.C. 1552 to show a retroactive 
award of retired pay under any other provision of law. 

We do not believe that the factual situations are similar with 
respect to making an intelligent election. In the case of members 
and former members of the armed services granted disability retired 
pay retroactively under the provisions of 10 U.S.C. 1552 and related 
provisions of law, the member usually does not know whether or 
when he will be retired until his retirement is approved. See the 
above-cited House hearings at pages 1753 and 1801. In contrast 
former members, such as Captain Johnson, awarded retired pay 
under the provisions of 10 U.S.C. 1331-1337 whose cases are governed 
by the provisions of 10 U.S.C. 1432 should know well in advance 
of reaching retirement age not only that they are eligible to be 
awarded retired pay but also the earliest time (when they reach age 
60 or at any time they choose thereafter) they will qualify therefor, 
since they should know or can ascertain long in advance whether 
they have met the service requirements for such retirement. Hence, 
in cases of retirement under the provisions of 10 U.S.C. 1831-1337, 
there is no reason why the former members should not be able in 
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all cases to make an intelligent election within 30 days after award 
of retired pay. By delaying application for retirement such former 
members can defer the date of award of such pay until after receipt 
of the proper information necessary for such an election and receive 
retired pay retroactively effective to the first day of the month follow- 
ing the month in which retirement age is reached. See decisions 
in 88 Comp. Gen. 146 and 38 éd. 647. 

That it was not the intent of the Department of Defense that the 
above-quoted provision of section 1431(b) should apply to persons 
who were former members inchoately eligible for retired pay under 
10 U.S.C. 1331-1337 on the effective date of the Uniformed Services 
Contingency Option Act of 1953 seems clear from the letter of Jan- 
uary 3, 1961, from the Department of the Air Force (which had been 
designated as the representative of the Department of Defense for 
the legislation which culminated in the 1961 law) forwarding to the 
Speaker of the House of Representatives and the President of the 
Senate a draft and explanation of the 1961 legislation, in which this 
statement concerning retroactive elections appears: 

(d) Retroactive elections.—Under present interpretation of the law mem- 
bers to whom retired or retainer pay is granted. retroactively would not be eli- 
gible to participate unless they had made an election prior to the time the 
retired pay is awarded. 

This provision has resulted in members being granted retroactive retirement 
benefits without the opportunity to elect participation in the plan that would 
have been given them had they retired in the normal manner. 

The bill provides that an election in such cases may be made within 90 days 
after the date of receipt of notice by the member that such pay has been 
awarded him. [Italic supplied.] 


Inasmuch as persons who were not members on November 1, 1953, 
and who are thereafter retired under the provisions of 10 U.S.C. 
1331-1337 could not make an election prior to the time retired pay is 
awarded, we do not think that the above-quoted provision of section 
1431(b) was intended to apply to them. Under the law a former 
member inchoately eligible for retirement pay under the provisions 
of 10 U.S.C. 1331-1337 was eligible to make an election of a sur- 
vivor’s annuity at the time of retirement, having been precluded 
from making “an election prior to the time the retired pay is award- 
ed,” since the statute expressly authorized him to make an election 
only “at the time he is granted that pay;” likewise, under the 
interpretation of the law then followed such a former member 
could make an election within 30 days after “The time the retired pay 
is granted.” See 34 Comp. Gen. 582 and 36 Comp. Gen. 586. Also, 
since a former member awarded retired pay contemporaneously or 
retroactively under 10 U.S.C. 1331-1337 was theretofore and is now 
afforded an opportunity to elect to participate in the Retired Service- 
man’s Family Protection Plan at the time he is granted retired pay, 
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obviously the law has not resulted in such former member “being 
granted retroactive retirement benefits without the opportunity to 
elect participation in the plan” in such cases, which the Secretary of 
the Air Force urged as a basis for authorizing the making of such 
election within 90 days after receiving notice that retired pay has 
been granted retroactively. Clearly, under the language of section 
1431(b) if persons who were former members on November 1, 1953, 
were contemporaneously awarded retired pay under 10 U.S.C. 1331- 
1337 as soon as they qualified therefor, they would not come within 
the provisions of section 1431(b), since in that situation there would 
be no basis for concluding that the retired pay had been granted 
retroactively, and we have found nothing in its language or in its 
legislative history which in our opinion warrants the conclusion that 
the Congress intended that such members should have an extra 60 
days after award of retired pay to make an election merely by delay- 
ing application for retirement in order to be awarded retired pay 
retroactively, particularly when such persons can delay such applica- 
tion even for years and receive retired pay effective on the first day of 
the month following the month in which age 60 is reached. We think 
that the language of the law and its legislative history do not sup- 
port a congressional intent to so discriminate against persons who 
make timely application for retired pay under 10 U.S.C. 1831-1337 
when they reach age 60 and those persons covered by 10 U.S.C. 1482 
who delay making such application. 

Accordingly, it is our opinion that persons who were former mem- 
bers of an armed force on November 1, 1953, and who are awarded 
retired pay under the provisions of 10 U.S.C. 1331-1337 retroactively 
or contemporaneously upon attainment of age 60 are not eligible un- 
der the provisions of 10 U.S.C. 1431(b) to make an election under 
the Retired Serviceman’s Family Protection Plan after the expira- 
tion of 30 days following notice of the award of retired pay. Your 
question, therefore, must be answered in the negative if the election 
was made more than 30 days after notice of the award of retired pay. 


[B-159375] 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Separation Not Involuntary 


A Reserve officer in a “failed of selection” status whose request for an active- 
duty agreement for 1 year at the termination of his current agreement is con- 
tingent upon assignment to a particular type duty and geographic location is 
not entitled to receive a lump-sum readjustment payment incident to his re- 
lease from active duty, the member not having unconditionally volunteered for 
an additional regular tour duty, his separation upon the expiration of his active 
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duty commitment is not the “involuntary release” contemplated by the act of 
July 9, 1956, 50 U.S.C. 1016, for entitlement to a lump-sum readjustment 
payment. 


Pay—Promotions—Officers Failing Promotion—Additional Duty 
Offer 


The fact that a Reserve officer is in a “failed of selection” status for some- 
time prior to release from active duty does not constitute a bar to his retention 
on active duty, nor does the possibility of failure to be selected for promotion a 
second time if retained on active duty prevent the acceptance of a volunteered 
unconditional offer to serve for an additional regular tour of active duty. 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Additional Duty Offer 

If the offer of a Reserve officer in a “failed of selection” status to uncondition- 
ally serve for an additional regular tour of duty is not accepted, he is entitled 
to the lump-sum readjustment payment authorized by the act of July 9, 1956 (5 
U.S.C. 1016), and if his offer is accepted and the additional tour of active duty 
of the member is cut short because he failed a second time of selection for pro- 


motion, the officer would be entitled at that time to receive a lump-sum read- 
justment payment. 


To Lieutenant John A. Henneberger, July 21, 1966: 


Letter dated June 7, 1966, written on your behalf by Mr. Samuel 
T. Ansell, Jr., requests review of settlement of our Claims Division 
dated December 14, 1965, which disallowed your claim for lump- 
sum readjustment pay incident to your release from active duty on 
September 13, 1964. 

The record discloses that you enlisted in the United States Naval 
Reserve on August 15, 1959, entered on active duty August 31, 1959, 
served on active duty as an enlisted man and as an officer until Sep- 
tember 13, 1964, and have been on inactive duty from September 14, 
1964, to date. 

By letter dated May 22, 1964, pursuant to paragraph 8, BUPERS 
Instruction 1120.22C, dated April 21, 1961, you requested an active- 
duty agreement for a period of 1 year from the termination of your 
current agreement and further requested that this additional 1 year 
be served at Fleet Airborne Electronics Training Unit, Pacific, De- 
tachment Three, Naval Air Station, Barber’s Point, Hawaii. 
BUPERS Order No. 068328, dated June 3, 1964, directed you to pro- 
ceed to continental United States on or after August 3 in time to 
permit completion of separation processing prior to September 4, 
1964, due to expiration of active-duty commitment. By letter dated 
July 2, 1964, the Bureau of Naval Personnel advised you that under 
present policy an active-duty agreement may not be issued to an of- 
ficer who is in a “failed of selection” status in present grade and, 
since you currently were in this status, you were not eligible for an 
active-duty agreement. In speedletter dated August 24, 1964, you 
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requested that the disapproval of your May 22, 1964, request be 
reconsidered and that an active-duty agreement for the full regular 
tour be offered to you. 

It appears that subsequent to your separation from active duty 
on September 13, 1964, you made claim for lump-sum readjustment 
pay. By letter dated November 19, 1964, the Navy Finance Center, 
Cleveland, Ohio, informed you that the Bureau of Naval Personnel 
had advised that a board had determined that your separation on 
September 13, 1964, was voluntary and payment of lump-sum re- 
adjustment pay was denied. By letter dated November 23, 1964, 
the Bureau of Naval Personnel advised you that a board of officers 
carefully considered the actions and events pertaining to your sepa- 
ration and determined that you were not entitled to receive a lump- 
sum readjustment payment. In letter dated December 21, 1964, the 
bureau further advised you that: 

Records in the Bureau of Naval Personnel do not indicate that you made, at 
any time prior to your release from active duty upon expiration of your obli- 
gated service, an unconditional request for extension of active duty. Accord- 


ingly, your release was not “involuntary” within the meaning of the statute 
authorizing lump sum readjustment payments. 


The act of July 9, 1956, ch. 534, 70 Stat. 517, amended the Armed 
Forces Reserve Act of 1952, approved July 9, 1952, ch. 608, 66 Stat. 
481, by adding section 265 (50 U.S.C. 1016), which authorizes pay- 
ment of a lump-sum readjustment payment to a member of a Reserve 
component who is involuntarily released from active duty after 
having completed immediately prior to such release at least 5 years 
of continuous active duty. Subsection (h) of section 265, 50 U.S.C. 
1016 (h) (2), contains the following definition : 

the term “involuntary release” shall include release under conditions wherein 
a member of a reserve component, who has completed a tour of duty, volunteers 


for an additional tour of duty and the service concerned does not extend or 
accept the volunteer request of the member for the additional tour. 


In undated letter received in this Office September 27, 1965, your 
attorney contended that you became entitled to lump-sum readjust- 
ment pay after your request of May 22, 1964, was not approved, 
based on the following sentence which appears in paragraph 
044189-1 of the Navy Department Comptroller Manual paraphrasing 
10 U.S.C. 1016(h) (2) as follows: 

* * * The term “involuntarily released” includes release under conditions 
wherein a member of a reserve component, who has completed a tour of active 
duty, volunteers for an additional regular tour of duty and the service con- 


cerned does not extend or accept the volunteer request of the member for the 
additional tour; * * * 


However, paragraph 044189-1 further provides that: 


* * * When a member volunteers for a period of active duty contingent upon 
assignment to a particular type of duty or geographical location, or contingent 
upon being tendered a specific type of contract (e.g., Active Duty Agreement), 
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he has, by his own action, placed restrictions on his requests which are incom- 
patible with the requirement that he volunteer for an additional “regular” tour 
of duty and, consequently, should such conditional request be denied, may not 
be regarded as having been involuntarily released from active duty. * * * 


Paragraph 8, BUPERS Instruction No. 1120.22C, provides the 
method of application by which officers who have not received offers 
of an active-duty agreement may request an agreement. Paragraph 
9 of that instruction provides that: 

Applications submitted in response to this Instruction will be considered by a 
continuing board of officers convened by the Chief of Naval Personnel. This 
board will meet as often as may be necessary to insure prompt consideration of 
all applications received. Within the numbers allocated, the board will recom- 


mend those officers to receive agreements whom they consider best qualified for 
retention on active duty. 


Your request of May 22, 1964, clearly was for an active-duty 
agreement contingent upon duty at the Naval Air Station, Barber’s 
Point, Hawaii. Furthermore, your request of August 24, 1964, was 
not for an additional “regular” tour of duty but was for an “active 
duty agreement for a full regular tour.” In other words, it appears 
to have been an offer to enter into an agreement to serve on active 
duty for a specified period of time. Both such requests were properly 
for consideration by the board of officers provided for in paragraph 9 
of BUPERS Instruction No. 1120.22C, as to whether the officer was 
to receive an active-duty agreement. 

Under 10 U.S.C. 679(c) active-duty agreements are subject to 
such standards and policies as may be prescribed by the Secretary 
of Defense for the Armed Forces under his jurisdiction. Among 
other things, such agreements must be made for a specified period 
of time and members who enter into such agreements are not subject 
to release from active duty without their consent during the period 
of the agreement except as provided in 10 U.S.C. 680. Such agree- 
ments necessarily are subject to the conditions contained therein. 

Since you did not unconditionally volunteer for an additional 
regular tour of duty and were separated from active duty by reason 
of expiration of your active duty commitment, there is no legal basis 
for considering your separation on September 13, 1964, an “invol- 
untary release” so as to entitle you to lump-sum readjustment payment. 

The fact that you had been in a “failed of selection” status for 
some time prior to your release from active duty in September 1964 
did not constitute a bar to your retention on active duty; nor would 
the possibility (in and of itself) that you might fail of selection for 
promotion a second time if retained on active duty after Septem- 
ber 13, 1964, have prevented the proper naval officials from accepting 
an unconditional offer to serve for an additional tour of active duty 
if you had so volunteered. If such offer or request had been made 
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but had not been accepted, you, of course, would have been entitled 
to readjustment pay. If the offer had been accepted but the addi- 
tional tour of active duty had been cut short by your failing a second 
time to be selected for promotion, readjustment pay would have been 
payable at that time. 

Accordingly, the settlement of December 14, 1965, is sustained. 


[B-159563] 


Leaves of Absence—Civilians on Military Duty—Entitlement— 
Term Appointments 

Employees under term appointments pursuant to section 316.301 of the Civil 
Service Regulations for periods of more than 1 year but not to exceed 4 years 
having superior rights to those conferred upon part-time, intermittent and tem- 
porary employees appointed for periods of less than 1 year and who are not 
eligible for the military leave prescribed by 5 U.S.C. 30r for “permanent and 
temporary indefinite” employees, come within that phrase and are eligible for 
military leave, and a reservist or National Guardsman serving under a term 
appointment, whether he has had no previous Federal civilian service ‘or has 


had a break in service prior to appointment, or is serving under a term appoint- 
ment beginning within 3 days after separation from a permanent appointment 


is eligible for the military leave provided by 5 U.S.C. 30r. 
To the Secretary of the Air Force, July 21, 1966: 


We refer to the letter of the Deputy Under Secretary of the Air 
Force (Manpower) dated June 24, 1966, concerning the granting 
of military leave as authorized in 5 U.S.C. 30r (5 U.S.C. 6323) to 
certain term employees of the Department of the Air Force who are 
members of military Reserve organizations. 

We understand that the employees involved are those appointed 
under authority given the Department of the Air Force by the Civil 
Service Commission in accordance with section 316.301 of the Civil 
Service Regulations (5 CFR 316.301). Term appointments covered 
by that and the succeeding sections of the Civil Service Regulations 
may be made only with the approval of the Commission for periods 
of more than 1 year but not to exceed 4 years. Such appointments 
must be given to persons eligible for appointment on civil service 
registers if available or to persons eligible for reinstatement to Fed- 
eral employment. Subject to certain probationary requirements, 
term appointees may be separated before the expiration of their 
appointments only in accordance with the provisions of the Civil 
Service Regulations, and in addition are eligible for within-grade 
increases. Thus, although a term appointee is not given career 
status in the civil service his rights as a civil service employee during 
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the period covered by his term appointment are superior to those 
conferred upon employees having temporary limited appointments. 

The specific questions presented by the Deputy Under Secretary 
are as follows: 

a. Is a Reservist or National Guardsman serving in a civilian position under 
a term appointment of the type described above, who has had no previous Fed- 
eral civilian service or who had a break in service prior to such appointment, 
eligible for military leave in accordance with 5 U.S.C. 30r? 

b. Is a Reservist or National Guardsman serving in a civilian position under 
a term appointment of the type described above which began within three days 


after his separation from a permanent appointment eligibl2 for military leave 
as prescribed by 5 U.S.C. 30r? 


The Congress, in restricting eligibility for military leave to “per- 
manent and temporary indefinite” employees stated that the purpose 
of such language was to exclude from eligibility employees having 
part-time, intermittent and temporary appointments for periods of 
less than 1 year. See S. Rept. No. 327, 80th Cong., Ist sess., page 2; 
H. Rept. No. 483, 80th Cong., 1st sess., page 3, on H.R. 1845 which 
became the act of July 1, 1947, ch. 192, 61 Stat. 238, 10 U.S.C. 371b 
(1952 Ed.). At that time the Civil Service Commission had not 
authorized appointments similar to those now made under section 
316.301 of the Civil Service Regulations. All appointments of a 
temporary nature were made for periods of 1 year or less, or for 
an indefinite period. 

In view of the statements in both the Senate and the House of 
Representatives reports as cited above, we believe that a term ap- 
pointment made under section 316.301 e¢ seg. of the Civil Service 
Regulations must be considered as included in the phrase “perma- 
nent or temporary indefinite, without regard to classifications or 
terminology peculiar to the Federal Civil Service System.” 

For the reasons stated both of the questions presented are answered 
in the affirmative. 


[B-159655] 


Corregidor-Bataan Memorial Commission—Memorial Construction 
by Veterans Administration—Use of Section 601 Authority 


The Veterans Administration responsible for the construction of the Corregi- 
dor-Bataan Memorial authorized by 36 U.S.C. 426 may enter into an agreement 
with the Department of the Navy, pursuant to section 601 of the Economy Act 
(31 U.S.C. 686(a)), for the construction of the memorial within the limit of 
available funds and subject to approval of the final plans for the memorial by 
the Bureau of the Budget, and in accordance with section 601, authorizing 
services between agencies, the performing agency is to be paid its total actual 
costs in carrying out the work, either in advance or by reimbursement, the 
requisitioning agency to remain accountable to Congress for activities under the 
appropriations received. 
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To the Administrator, Veterans Administration, July 21, 1966: 


By letter of July 8, 1966, the Deputy Administrator, Veterans 
Administration, inquires whether, in light of the facts and circum- 
stances hereinafter set forth, we would object to the Veterans Ad- 
ministration obtaining the services of the Department of the Navy 
to execute a contract for construction of the Corregidor-Bataan 
Memorial and to superintend the construction of such memorial. 
The Navy would also review the drawings and specifications for 
the memorial and assist in making appropriate modifications of the 
specifications so as to enable completion of the memorial within the 
funds available for construction. 

The Corregidor-Bataan Memorial Commission was created by the 
act of August 5, 1953, 67 Stat. 366, 36 U.S.C. 426. This act, as 
amended, was further amended by section 1 of the act of Decem- 
ber 23, 1963, Public Law 88-240, 77 Stat. 477, 36 U.S.C. 426(i), to 
authorize, among other things, construction of a memorial on Cor- 
regidor, and also authorized the appropriation of not to exceed 
$1,500,000 to the Veterans Administration to carry out the purposes 
of such section. 

Subsequently $100,000 was appropriated to the Veterans Adminis- 
tration for planning a memorial (Public Law 88-356, 78 Stat. 290) 
and later $1,400,000 was appropriated to the Veterans Administra- 
tion for “planning and constructing a memorial on Corregidor 
Island” (Public Law 89-52, 79 Stat. 191). We note that the state- 
ment of the managers on the part of the House accompanying the 
conference report (H.R. No. 513, 89th Cong.) on Public Law 89-52, 
contains the following language: 





Amendment No. 51: Appropriates $1,400,000 for construction of the Corregi- 
dor-Bataan Memorial as proposed by the Senate. The conferees are in agree- 
ment that the amount appropriated herein is the absolute maximum that will 
be made available for this purpose. In the event that it is later found that this 
amount is not sufficient to finance the structure as presently planned, the plans 
and specifications shall be revised accordingly. The conferees further agree 
that final plans for this structure shall be submitted to the Bureau of the 
Budget for approval by that agency to make certain that proposed construction 
can be accomplished within funds made available by this appropriation before 
any contract is let for such construction. 

By virtue of authority granted by the above-mentioned statutes, 
the Veterans Administration employed the services of an architect- 
engineer for the purpose of designing a memorial. The working 
drawings and specifications were prepared and invitations to bid for 
the performance of this work were issued on March 29, 1966. The 
Government estimate for the construction work in the base bid was 
$985,790. This was supplemented by alternates to bring the estimate 
up to the construction target of $1,200,000. This method was used 


in an attempt to insure that a construction contract would be award- 
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ed within the available funds. Two bids were received, one in the 
amount of $1,270,000 and the other in the amount of $2,377,738 for 
the basic work, the cost of alternates to be added to these amounts. 
These bids were rejected in accordance with Federal Procurement 
Regulations, 

The architect-engineer in investigating the reasons for the high 
bids found there was uncertainty on the part of potential bidders 
because of the impact of the Viet Nam War, possible shortage of 
shipping space and dock unloading facilities, pilferage, difficulties 
in processing of materials through customs and logistics problems 
on Corregidor. 

The architect-engineer who is currently doing work for the Navy 
in Manila suggested that the Veterans Administration explore the 
possibility of getting assistance from the Navy. This has been in- 
vestigated and the Department of the Navy has offered its services 
to the Memorial Commission and the Veterans Administration to 
the extent indicated above. 

The Navy handles all construction in the Philippines for the Army, 
Navy and Air Force. Other agencies have utilized the Navy to 
handle construction projects. These include the Coast Guard, State 
Department, Defense Communication Agency and the Joint United 
States Military Advisory Group. 

The Deputy Administrator states that it appears advisable that 
the services of the Navy be utilized in this matter because the Navy 
has a large construction organization in Manila. He advises that 
in taking bids and negotiating with bidders the Navy is able to arrive 
at a cost that minimizes intangible items of delay such as priorities, 
pilferage, shipping and docking facilities; and that the Navy is 
experienced and knowledgeable about local conditions, contractors 
and costs and knows at what point costs can be considered reasonable 
in relation to the market. In contrast the Veterans Administration 
has no construction force in the Philippines. 

The Veterans Administration recognizes that it has a responsibility 
under the cited legislation. To fulfill this commitment and since 
it was involved in the original design it will review the revised work- 
ing drawings in conjunction with the Commission to insure that the 
reduced scope has not impaired the basic concept of the original 
design. It will continue to provide technical and administrative ad- 
vice to the Commission as necessary, including review of changes 
during construction which have a bearing on function or appearance. 
The usual changes caused by job site conditions would be handled 
by the Navy. The Veterans Administration would retain the re- 
spop“hility for the final result. 








76 DECISIONS OF THE COMPTROLLER GENERAL [46 


The Veterans Administration desires to accept the offer of the 
Department of the Navy if such a procedure is within acceptable 
limits of the will of the Congress and within the intent of the laws 
pertaining to the creation of the Memorial Commission, the author- 
ization and the appropriations to the Agency. The Deputy Admin- 
istrator states that the Veterans Administration would seek the 
assistance of the Navy pursuant to the authority of section 601 of 
the Economy Act of 1932, as amended, 31 U.S.C. 686. 

Section 601(a) of the Economy Act of 1932, as amended, 31 U.S.C. 
686(a), provides, in part, as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, 
or Office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Fed- 
eral agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as determined by 
such department, establishment, bureau, or office as may be requisitioned; but 
proper adjustments on the basis of the actual cost of the materials, supplies, or 
equipment furnished, or work or services performed, paid for in advance, shall 
be made as may be agreed upon by the departments, establishments, bureaus, or 
offices concerned: Provided, That the Department of the Army, Navy Depart- 
ment, Treasury Department, Federal Aviation Agency, and the Maritime Com- 
mission may place orders, as provided herein, for materials, supplies, equipment, 
work, or services, of any kind that any requisitioned Federal agency may be in 
a position to supply, or to render or to obtain by contract * * *, 

Under the above-quoted provision of law any executive department 
or independent establishment of the Government may obtain from 
any other such department or establishment, work or services that 
the requisitioned Federal agency may be in a position to furnish. 
The performing agency is to be paid either in advance or by reim- 
bursement its total actual costs in carrying out the work. The requi- 
sitioning agency remains accountable to the Congress for activities 
under appropriations made to it. Therefore, if you determine it to 
be in the interest of the Government to do so, we would interpose no 
legal objection to the Veterans Administration entering into an 
agreement with the Navy pursuant to 31 U.S.C. 686(a) whereby the 
Navy would furnish the Veterans Administration the services set 
forth above within the limit of funds available to you, provided the 
final plans for the memorial are approved by the Bureau of the 
Budget in accordance with the above-cited conference report. How- 
ever, in view of all the facts and circumstances, we suggest that you 
obtain the concurrence of the pertinent congressional committees to 


the proposed procedure. 
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[B-158570} 


Bids—Mistakes—Unit Price Error Obvious—Delivery Costs Re- 
versed 


Under an invitation for delivery of items f.o.b. destination to two widely sepa- 
rate destinations, the reversal of the unit prices for the two destinations 
is an obvious clerical error that is within the purview of paragraph 2-406.2 
of the Armed Services Procurement Regulation as the contracting officer 
is able to ascertain the intended bid on the basis of the bid alone without 
need for reference to any extraneous advice and, therefore, he is authorized 
to correct the transposition of the unit prices that had been stated in reverse 
for the two destinations. 


Bids—Evaluation—Delivery Provisions—Carrier Responsibility 


In the evaluation of f.o.b. origin bids, the use of preferential rates offered to 
the Government by common carriers pursuant to section 22(1) of the Inter- 
state Commerce Act, 49 U.S.C. 22, is required under paragraph 1-1313 of the 
Armed Services Procurement Regulation without evaluating the responsibility 
of a carrier, who possessing a certificate of public necessity from the Interstate 
Commerce Commission is presumed to be fit, willing and able to perform in 
accordance with the requirements, rules and regulations of the commission. 


Bids—Evaluation—Delivery Provisions—Erroneous—W eight 


Although ordinarily an invitation for bids providing an erroneous drum weight 
for the evaluation of f.o.b. origin bids would be considered defective, requiring 
readvertisement of the invitation, as the erroneous weight would not reflect the 
true cost to the Government of destination delivery, a factor essential in select- 
ing the low bidder, where under an invitation for delivery to two destinations, 
upon correction of the weight defect to one destination competition is not 
adversely affected, an award may be made to the low bidder remaining low 
after the correction; however, correction of the drum weight error to the sec- 
ond destination adversely affecting another bidder, that portion of the invita- 
tion should be canceled and the procurement resolicited with a guaranteed ship- 
ping weight requirement included in the reissuance of the invitation for bids. 


To the Director, Defense Supply Agency, July 25, 1966: 


Reference is made to letter dated March 28, 1966 (DSAH-G), as 
supplemented by letter dated June 8, from your Assistant Counsel, 
forwarding for our consideration protests from National Foam Sys- 
tem, Inc. (National) and Chemical Concentrates Corporation (Chem- 
ical) relative to the award of two subitems, Nos. 2C and 2D, under 
Invitation for Bids (IFB) No. DSA-700-66-3259, issued February 
1, 1966, by the Defense Construction Supply Center (DCSC) Colum- 
bus, Ohio. The remaining procurement items, none of which is in- 
volved in the protests, have been awarded pursuant to the provisions 
of paragraph 8(c) of the Bidding Instructions, Terms, and Condi- 
tions (Supply Contract), Standard Form 33-A, incorporated in the 
IFB by reference, reserving to the Government the right to accept 
any item or group of items absent a contrary provision in the bid. 

The IFB solicited bids to furnish stated quantities of liquid me- 
chanical foam to several destinations. Item No. 1 called for packing 
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of the foam in 5-gallon pails, and Item No. 2 called for packing in 
55-gallon drums. Under each item, bids were solicited on alternate 
bases—Bid A, f.o.b. origin, covering the total procurement require- 
ment for all destinations, and Bid B, setting forth the requirements 
for each of several destinations. Item No. 2, with which the pro- 
tests in question are concerned, was comprised of four subitems. 
Subitem 2A requested an f.o.b. origin bid on a total quantity of 
15,456 drums for shipment in varying quantities to the three destina- 
tions indicated in subitems 2B, 2C and 2D, on which separate f.o.b. 
destination prices were to be bid. Subitem 2B, hereafter called the 
Columbus item, covered 5,376 drums for shipment to Columbus, 
Ohio; subitem 2C, hereafter called the Memphis item, covered 5,376 
drums for shipment to Memphis, Tennessee; and subitem 2D, here- 
after called the Ogden item, covered 4,704 drums for shipment to 
Ogden, Utah. Further, on page 7 of the IF'B, it was stated that a 
predetermined drum weight of 565 pounds would be used in evalu- 
ating f.o.b. origin bids. 

On February 17, bids were opened as scheduled. On subitem 2A, 
two f.o.b. origin bids were received, one from National, quoting a 
unit price of $52.80, and the other from The Mearl Corporation 
(Mearl), quoting a unit price of $56.65. On the remaining sub- 
items, three f.o.b. destination bids were received as follows: 


Subitem Bidder Bid Price 

2B—Columbus National $57. 13 

Mearl 60. 96 

Chemical 59. 01 ($56.06 net) 
2C—Memphis National 61. 73 

Mearl 65. 38 

Chemical 74. 51 ($70.78 net) 
2D—Ogden National 71. 66 

Mearl 75. 70 

Chemical 63.45 ($60.28 net) 


The contracting officer noted that Chemical’s bid price on the 
Ogden item was lower than its bid price on the Memphis item not- 
withstanding Ogden was more distant than Memphis from Chem- 
ical’s plant at Fort Washington, Pennsylvania, and higher transpor- 
tation costs would be involved. Accordingly, the contracting officer 
communicated with Chemical on February 17, indicated the possi- 
bility of an error, and requested that the bid be verified as to the 
Memphis and Ogden items. By letter dated February 18, addressed 
to the DCSC, Chemical explained that the price shown in its bid for 
the Memphis item was intended for the Ogden item and vice versa, 
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and that both prices had been erroneously reversed in its bid. Work- 
sheets furnished by Chemical show on one page a unit price of $74.51 
for the Ogden item and a unit price of $63.45 for the Memphis item, 
while another page lists both the unit and the total prices quoted in 
the bid. Moreover, the worksheets also show that Chemical’s net 
bids for all three destinations were computed on a base price of 
$51.48 per drum and included transportation costs, such costs for 
Ogden being $19.30 per drum and for Memphis $8.80 per drum. 

On the basis that the mistake in Chemical’s bid was an apparent 
clerical mistake, within the purview of Armed Services Procurement 
Regulation (ASPR) 2-406.2, the contracting officer recommends that 
Chemical’s bid be considered as corrected as to both items. 

In a telegram dated February 22, supplemented by a letter of the 
same date, National protested award of the Ogden item to Chemical 
on the basis that there was an obvious mistake in the bid price which 
should disqualify the bid from consideration for award, and con- 
tended that its f.o.b. origin price would be most advantageous to the 
Government. 

In a letter dated March 4, Chemical protested award of either 
item to National on two grounds. First, Chemical asserted that the 
true drum weight is 580 or more pounds, not 565 pounds each as 
stated in the IFB; therefore, the transportation costs to be added 
to National’s f.o.b. origin bid prices should be higher than the costs 
based on a 565-pound drum. Second, Chemical stated, special freight 
rates applied by DCSC in evaluating the Memphis item on an f.o.b. 
origin basis should not be used since the carrier offering such rates 
is not reliable. Accordingly, when the correct drum weight is used 
to evaluate both items and, further, when the regular rates charged 
by reliable carriers are used in evaluating the Memphis item, Na- 
tional’s f.o.b. origin bid on both items is higher than Chemical’s 
f.o.b. destination bid, as corrected. 

In supplementary correspondence, Chemical’s attorney has cited 
various recent f.o.b. origin shipments to Memphis on which the carrier 
in question failed to provide the required transportation with the 
result that the Government had to pay higher rates than were con- 
templated when the contracts were awarded. Also, it is contended 
that National has not been prejudiced by the incorrect drum weight 
given in the IFB since National’s f.o.b. destination price on the 
Ogden item can be computed by adding to National’s f.o.b. origin 
price transportation charges to Ogden applicable to a 592-pound 
drum, thus indicating that National used a 592-pound drum weight 
in computing its bid. Accordingly, Chemical claims, since the mistake 
in its own bid was clerical and therefore properly for correction under 
ASPR 2-406.2 and since Chemical is low as to both items based on 
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its bid as so corrected, award of both items should be made to 
Chemical. 

In a telegram and letter dated March 11, National protests award 
of the two items to any other bidder. National asserts that Chemical 
had the option, as did all bidders, to submit an f.o.b. origin bid, in 
which case the special freight rates available to Memphis would have 
been used in evaluating Chemical’s bid; that such rates should be used, 
National having used the carrier in question successfully on past 
shipments; and that Chemical, not having questioned the IF'B provi- 
sions prior to bid opening, may not now protest such provisions. 
In subsequent correspondence, National’s attorney has protested con- 
sideration of Chemical’s bid as corrected, contending that while the 
existence of a mistake in Chemical’s bid on the Ogden item is appar- 
ent from the bid itself, National does not concede that Chemical made 
a mistake in its price of $74.51 on the Memphis item, Chemical hav- 
ing quoted, on an f.o.b. destination basis, a unit price of $69.90 for 
Memphis under IFB No. DSA-7-65-1124, opened November 25, 
1964. With respect to the Ogden item, it is contended that Chemical 
has not proved its intended bid price by substantial evidence, as re- 
quired by ASPR 2406.3, and that in view of the prices bid by Chem- 
ical for Ogden in similar procurements, ranging from $79.40 in 
November 1964 to $84 in January 1966, Chemical might well have 
intended to bid $80.32 [after discount] rather than $60.32 [after 
discount] on the Ogden item. Accordingly, it is National’s position 
that the Chemical bid, at least on the Ogden item, should be with- 
drawn, and that award of both the Memphis and Ogden items should 
be made to National. No question is raised by National concerning 
the incorrect drum weight stated in the IFB, nor is there any indica- 
tion in National’s bid or in its protest of the weight which National 
used in computing its bid. 

The contracting officer adheres to his view that the mistake in 
Chemical’s bid is of a clerical nature which may be corrected under 
ASPR 2-406.2, and, therefore, Chemical’s bid should be corrected 
to read $63.45 per drum for the Memphis item and $74.51 per drum 
for the Ogden item. In this connection, there is cited 16 Comp. Gen. 
999, involving one unit of an item for delivery to one destination 
only, in which a mistake due to transportation of the origin and 
destination prices bid on the item was held to be an obvious error 
which might be corrected by the contracting officer without sub- 
mission of the matter to our Office. 

Concerning the quotation by Chemical of higher prices for Ogden 
shipments on prior procurements than on the instant procurement, 
the contracting officer points to the fact that the much smaller 
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quantities in the prior procurements (i.e., 30 drums, 50 drums, and 
2,640 drums) might account for the higher prices, the transportation 
rates for smaller shipments being higher than the rates applicable 
to carload shipments. 

Regarding the weight of the drums, it is reported that records of 
prior shipments of the same item indicate that the weight of a filled 
drum, which may range between 585 and 600 pounds, is dependent 
on the specific gravity of*the foam and the construction of the drum, 
the average weight for a filled drum being 592 pounds. The 565- 
pound weight indicated in the IF'B is stated to be the result of a 
clerical error. Further, it is reported that because of the allowable 
variations in the weight of the foam and of the drum, guaranteed 
shipping weights will be required in future similar procurements. 
With specific reference to National’s bid, it is reported that on the 
Memphis requirement, even by using the maximum filled drum 
weight of 600 pounds, National remains low on its f.o.b. origin bid 
based on the use of the special transportation rates offered by the 
carrier whose service Chemical claims is unreliable. It is further 
reported that on the Ogden requirement, on which National is low 
on an f.o.b. origin basis using the 565-pound drum weight stated in 
the IF B, the use of even a minimum drum weight of 580 pounds to 
evaluate National’s f.o.b. origin bid results in the displacement of 
National by Chemical since Chemical’s bid for the Ogden item, both 
as corrected and uncorrected, is lower. 

With respect to the carrier whose special rates to Memphis were 
used in evaluating the National f.o.b origin bid on the Memphis re- 
yuirement, the contracting officer states that such rates were used 
pursuant to ASPR 1-1313.1, which requires the use of the best avail- 
able transportation rates in effect prior to the expected date of the 
initial shipment or published on the date of bid opening. Further, 
the Directorate of Freight Traffic, Headquarters, Military Traffic 
Management and Terminal Service (MTMTS) in a memorandum 
dated May 13, 1966, makes the following pertinent statements: 


3. Malone Freight Lines is a common carrier possessing a certificate of pub- 
lic convenience and necessity issued by the Interstate Commerce Commission. 
To the extent authorized in the carrier’s certificate, it must be presumed to be 
fit, willing and able to perform the services in accordance with the require- 
ments, rules and regulations of the Commission. Malone ranks extremely high 
as to the number of shipments handled for the DoD and although there is a 
record of some poor service or refusal of shipments, these are insignificant. It 
might be pointed out also that considerable economy accrues to the shipper due 
to Malone’s generally depressed rates. 

4. Therefore, in full recognition of some of the deficiencies associated with 
Malone’s service, the published rates of the carrier should be considered in bid 
evaluations as well as the routing of DoD traffic. 


In view of the MTMTS report and on the basis that the use of 
the correct weight for the drums does not affect the standing of the 
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bidders on the Memphis item, Headquarters, DSA, recommends that 
award of the Memphis item be made to National at its f.o.b. origin 
bid price. As to the Ogden item, however, it is recommended, in 
view of the fact that the use of the correct drum weight constitutes 
evaluation on a basis other than stated in the invitation, that the 
item be canceled and resolicited. Concerning the mistake in Chemi- 
cal’s bid, it is asserted that both the mistake and the intended bid 
° o ° * ° . 

are ascertainable from the bid and that since National will not be 
displaced on the Memphis item and since Chemical is low on the 
Ogden item before and after correction, Chemical’s worksheets could 
be used, if necessary, to establish its intended bid. 

ASPR 2-406.2, pertaining to apparent clerical mistakes, reads as 
follows: 

Any clerical mistake apparent on the face of a bid may be corrected by the 
contracting officer prior to award, if the contracting officer has first obtained 
from the bidder written or telegraphic verification of the bid actually intended. 
Examples of such apparent mistakes are: obvious error in placing decimal 
point; obvious discount errors (for example—1l percent 10 days, 2 percent 20 
days, 5 percent 30 days); obvious reversal of the price f.o.b. destination and 
the price f.o.b. factory ; obvious error in designation of unit. Correction of the 
bid will be effected by attaching the verification to the original bid and a copy 


of the verification to the duplicate bid. Correction will not be made on the face 
of the bid; however, it shall be reflected in the award document. 


ASPR 2-406.3(a), pertaining to mistakes other than clerical, 
alleged after bid opening but prior to award, reads, in pertinent 
part, as follows: 

(2) However, if the evidence is clear and convincing both as to existence of 
the mistake and as to the bid actually intended, and if the bid, both as uncor- 
rected and as corrected, is the lowest received, a determination may be made to 
correct the bid and not permit its withdrawal. 

(3) Where the bidder requests permission to correct a mistake in his bid and 
clear and convincing evidence establishes both the existence of a mistake and 
the bid actually intended, a determination permitting the bidder to correct the 
mistake may be made; provided that, in the event such correction would result 
in displacing one or more lower bids, the determination shall not be made 
unless the existence of the mistake and the bid actually intended are ascertain- 
able substantially from the invitation and the bid itself. If the evidence is 
clear and convincing only as to the mistake, but not as to the intended bid, a 
determination permitting the bidder to withdraw his bid may be made. 

To invoke the authority contained in ASPR 2-406.2, the bid mis- 
take sought to be corrected must be obvious on the face of the bid; 
that is, the contracting officer, without benefit of advice from the 
bidder, must be able to ascertain the intended bid. In the instant 
case, the prices of all three bidders were lowest on the Columbus 
item, their prices ranging from the net low of $56.06 offered by 
Chemical to the high of $60.96 offered by Mearl. On the remaining 
two items, however, National and Mearl were lower by approxi- 
mately $10 on their Memphis item prices than on their Ogden item 


prices, while Chemical was higher by approximately the same amount 
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on its Memphis item price than it was on its Ogden price. In such 
circumstances, there being no reason to conclude that the Columbus 
item bid prices were out of order, the only logical conclusion, in 
our view, is the one drawn by the contracting officer and verified 
by Chemical, i.e., that Chemical’s unit prices on the Memphis and 
Ogden items were stated in reverse. Accordingly, it is our further 
view that the circumstances are analogous to those considered in 
16 Comp. Gen. 999 and, therefore, correction of the mistake is 
authorized under ASPR 2-406.2 and Chemical’s bid should be con- 
sidered as corrected. In view of our conclusion on this point, no 
discussion is required of National’s contentions regarding the evi- 
dence submitted by Chemical of its mistake and intended bid or of 
the price history of Chemical’s bids on the procurement item, the 
matter being resolved on the basis of the bid alone without need 
for reference to any extraneous evidence. 

ASPR 1-1313.2 requires contracting officers to obtain from the 
transportation officers or agency designated by departmental pro- 
cedures information as to the best available transportation rates, 
which are required by ASPR 1-1313 to be used in the evaluation 
of f.o.b origin bids. No provision is made in ASPR for evaluating 
the responsibility of carriers. Further, when preferential rates are 
offered to the Government by carriers pursuant to section 22(1) of 
the Interstate Commerce Act, 49 U.S.C. 22, such rates, when avail- 
able, should be used in the evaluation of f.o.b. origin bids. 19 Comp. 
Gen. 233; 39 id. 774. 

In the light of the provisions of ASPR 1-1313 and of the state- 
ment of MTMTS concerning the use of the carrier offering the 
preferential rates to the Government on shipments to Memphis, we 
see no legal basis for objection to the use of such rates in the evalua- 
tion of National’s f.o.b. origin bid on the Memphis item. Accord- 
ingly, we must concur with the position of Headquarters, DSA, in 
this respect. 

Concerning the specification in the IFB of an erroneous 565-pound 
drum weight to be used in evaluating f.o.b. origin bids, it is obvious 
that the use of such weight would not reflect the true cost to the 
Government of delivery of the procurement item to destination, a 
factor which is essential in selecting the low bidder on an f.o.b. 
origin basis. 37 Comp. Gen. 162, 164; 10 id. 402, 404. Therefore, 
the use of the 565-pound weight to evaluate the f.o.b. origin bid in 
this case is not proper and may not be authorized. Further, inas- 
much as the weight of the procurement item is known to vary, the 
IFB should have included a provision requiring the bidders to state 
a guaranteed maximum shipping weight and the successful bidder 
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to absorb the transportation costs for any excess weight. ASPR 
1-1305.1(iii) and 2-201(b) ; 39 Comp. Gen. 684, 695. 

Under ordinary circumstances, the IFB might be regarded as so 
defective as to require readvertising of both the Memphis and Ogden 
items. However, where competition has not been adversely affected, 
where the agency would enter into a binding contract for what it 
wanted, and where no bidder obtained an option or other undue 
advantage because of the defect in the invitation, we have, instead 
of requiring that the procurement be readvertised, permitted award 
under the invitation with the omission or correction of the provision 
which would otherwise render the award invalid. 43 Comp. Gen. 
23, 26; 40 id. 561, 563; 39 id. 834; id. 563; B-147370, March 28, 1962. 

In this case, evaluation of the f.o.b. origin bids on the basis of 
any of the known filled drum weights, ranging from 580 to 600 
pounds, fails to change the standing of the bidders on the Memphis 
item. Accordingly, as to such item, the statement in the IFB of the 
incorrect drum weight obviously does not adversely affect competi- 
tion, no bidder has gained an undue advantage by reason of the 
defect, and acceptance of National’s low f.o.b. origin bid price on 
the item will result in a binding contract for the desired procure- 
ment item at the lowest price to the Government. Therefore, we see 
no legal objection to award of the Memphis item to National at its 
f.o.b. origin bid price, as recommended by the contracting officer and 
Headquarters, DSA. As to the Ogden item, however, correction of 
the drum weight to even the lowest known variable of 580 pounds 
results in a change in the standing of the bidders. Thus, National, 
whose f.o.b. origin bid of $52.80 is evaluated at $70.77 by using the 
565-pound drum weight specified in the IFB, would be displaced 
by Chemical since Chemical’s f.o.b. destination bid price of $70.78 
would be lower than National’s f.o.b. origin bid evaluated at $71.24 
by using a 580-pound drum weight. To such extent, it is apparent 
that National has been adversely affected by, and that Chemical 
would benefit from, the invitation defect. Further, the fact that 
Chemical was lowest on the Ogden item before correction of its bid 
has no bearing on the issue since Chemical’s corrected bid price is 
the only one which may be considered. Accordingly, we must concur 
with the recommendation of the contracting officer and of Head- 
quarters, DSA, that the Ogden item should be canceled and the 
requirement resolicited with a guaranteed shipping weight require- 
ment being used in any IFB hereafter issued for the procurement 
of the item. 

The file forwarded by the Assistant Counsel is returned. 
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Bids—Late—Mail Delay Evidence—Certified Mail 


When a certified mail receipt fails to show an ink entry of the time a bid is 
mailed and the initials of the postal employee receiving the item and respon- 
sible for the entry as required by paragraph 2—303.3(b) of the Armed Serv- 
ices Procurement Regulation, the bid is considered to have been mailed the last 
minute of the date shown in the postmark on the receipt, 5 p.m., and as a bid 
so mailed would not arrive until after bid opening, it does not qualify for con- 
sideration as a late bid, even though a letter from the post office tends to estab- 
lish timely mailing, the requirements of paragraph 2—303.3(b), the only accept- 
able evidence for certified mail, not having been satisfied. 


Bids—Late—Opening of Bid Effect 


Although the inadvertent opening of a late bid was unfortunate and put the 
bidder to the expense of securing adequate financing, that alone does not justify 
disregarding the injunction of paragraph 2-404.1 of the Armed Services Pro- 
curement Regulation against withholding award from the lowest responsible 
and responsive bidder without a compelling reason to reject all bids and cancel 
the invitation. 


To Mercury Chemical Co., Inc., July 25, 1966: 


Further reference is made to your letter of May 12 and telegram 
dated May 13, 1966, protesting against the proposed award of a 
contract to a company other than your firm under Defense Supply 
Agency invitation for bids No. DSA-4-66-4150, issued by the 


Defense General Supply Center (DGSC), Richmond, Virginia. 
Receipt is also acknowledged of your letter of June 17 and your 
attorney’s letters dated June 27 and 28, 1966. 

The invitation requested bids for furnishing 400,000 pouches of 
disinfectant. Bidders were instructed to address their bids to the 
Directorate of Procurement & Production, Defense General Supply 
Center, Richmond, Virginia. 

Article 6 of Bidding Instructions, Terms, and Conditions (Supply 
Contract), Standard Form 33—A, reads as follows: 


6. LATE BIDS AND MODIFICATIONS OR WITHDRAWALS.—(a) Bids 
and modifications or withdrawals thereof received at the office designated in 
the Invitation for Bids after the exact time set for opening of bids will not be 
considered unless: (1) they are received before award is made; and either (2) 
they are sent by registered mail, or by certified mail for which an official dated 
post office stamp (postmark) on the original Receipt for Certified Mail has 
been obtained, or by telegraph if authorized, and it is determined by the Gov- 
ernment that the late receipt was due solely to delay in the mails, or delay by 
the telegraph company, for which the bidder was not responsible; or (3) if 
submitted by mail (or by telegram if authorized), it is determined by the Gov- 
ernment that the late receipt was due solely to mishandling by the Government 
after receipt at the Government installation: Provided, That timely receipt at 
such installation is established upon examination of an appropriate date or 
time stamp (if any) of such installation, or of other documentary evidence of 
receipt (if readily available) within the control of such installation or of the 
post office serving it. However, a modification which makes the terms of the 
otherwise successful bid more favorable to the Government will be considered 
at any time it is received and may thereafter be accepted. 

(b) Bidders using certified mail are cautioned to obtain a Receipt for Certi- 
fied Mail showing a legible, dated postmark and to retain such receipt against 
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the chance that it will be required as evidence that a late bid was timely 
mailed. 

(c) The time of mailing of late bids submitted by registered or certified mail 
shall be deemed to be the last minute of the date shown in the postmark on the 
registered mail receipt or registered mail wrapper or on the Receipt for Certi- 
fied Mail unless the bidder furnishes evidence from the post office station of 
mailing which establishes an earlier time. In the case of certified mail, the 
only acceptable evidence is as follows: 

(1) Where the Receipt for Certified Mail identifies the post office station of 
mailing, evidence furnished by the bidder which establishes that the business 
day of that station ended at an earlier time, in which case the time of mailing 
shall be deemed to be the last minute of the business day of that station; or 

(2) An entry in ink on the Receipt for Certified Mail showing the time of 
mailing and the initials of the postal employee receiving the item and making 
the entry, with appropriate written verification of such entry from the post 
office station of mailing, in which case the time of mailing shall be the time 
shown in the entry. If the postmark on the original Receipt for Certified 
Mail does not show a date, the bid shall not be considered. 


Bids on this total small business set-aside were scheduled to be 
opened and were in fact opened at 10:30 a.m., e.s.t., on March 18, 
1966. The bid opening officer was in possession of two bids at the 
appointed time, the lowest of which was submitted by the Chemical 
Compounding Corporation. It is reported that a third bid, that 
of your firm, was received by the bid opening officer within 15 
minutes after the scheduled bid opening time; that the bid opening 
officer forwarded your bid unopened to the procurement agent and 
that the latter determined that your bid was timely submitted and 
that it should be entered on the abstract of bids. Since your firm’s 
bid was the lowest bid received on the disinfectant, the contracting 
officer requested from the Defense Contract Administrative Services 
Region (DCASR), New York, that it conduct a preaward survey 
of your plant and facilities. On April 18, 1966, DCASR forwarded 
the preaward survey performed by that activity. The survey rec- 
ommended that no award be made to your firm because of your 
inadequate financial resources and inability to furnish acceptable 
evidence of your ability to obtain the required financing. 

By letter dated April 25, 1966, the Small Business Administration 
(SBA) advised the contracting officer that your firm had filed for 
a certificate of competency. In a letter dated May 11, 1966, the SBA 
informed the contracting officer that it was denying your firm a 
certificate of competency for the procurement. 

By letter dated May 12, 1966, addressed to the contracting officer, 
you protested any award other than to your firm. By telegram 
dated May 13, 1966, you referred such protest to our Office. In your 
protest you stated that you had arranged to place $25,000 in a 
segregated account for the exclusive use on any contract arising 
out of this procurement. You also contended that by this action! 
your firm had overcome any financial deficiencies for which you had 
previously been considered nonresponsible by the DCASR, New 
York. 
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In his report of June 17, 1966, the contracting officer states that 
the question of your firm’s financial responsibility is not for con- 
sideration since it now appears that your bid was a late bid of the 
category which may not be considered for award for the reasons 
stated below. 

The contracting officer states that in reviewing the file he noted 
that it contained a telegram dated April 5, 1966, from the Chemical 
Compounding Corporation, protesting against the making of any 
award other than to that firm because it was the apparent low bidder 
on the basis of the abstract of bids prepared at the time of the bid 
opening. An investigation disclosed that your firm’s bid was re- 
ceived in the bid opening room approximately 15 minutes after the 
time specified for opening of bids. Since your bid was sent by 
certified mail, the contracting officer requested your firm to forward 
the mail receipt covering your bid for the purpose of determining 
whether your bid had been timely mailed. The certified mail receipt 
furnished by your firm bears a Bush Terminal Station, Brooklyn, 
New York, postmark, but no time. In accordance with ASPR 2- 
303.3(b), “Certified Mail,” in the absence of a showing of the hour 
of mailing, the mailing time of your firm’s bid was considered by 
the contracting officer to be 5 p.m., the time at which the business 
hours of the Bush Terminal Station, Brooklyn, New York, termi- 
nated on March 17, 1966. Inquiry of postal officials at the Richmond 
Post Office, which serves the DGSC, disclosed that under normal 
circumstances a first-class certified letter mailed at 5 p.m., March 17, 
1966, from Brooklyn, New York, would have arrived at the Rich- 
mond Post Office at 11:45 a.m., the next day or after the time set 
for the bid opening. Accordingly, on the basis that the bid could 
not have been delivered in time for the bid opening, the contracting 
officer has recommended that your late bid not be considered for 
award and that an award be made to the Chemical Compounding 
Corporation. 

You state that on March 17, 1966, at about noontime, one of your 
employees mailed your firm’s bid by certified mail from the Bush 
Terminal Post Office; that upon learning that the envelope containing 
your bid was received by the DGSC mailroom at 10.29 a.m. on 
March 18, 1966, you requested certain information from the Bush 
Terminal Post Office as to the time that a letter would have to be 
mailed from that station in order for it to be received by the DGSC 
mailroom at 10.29 a.m. on March 18, 1966. You state that the Bush 
Terminal Post Office advised you by letter dated June 22, 1966, that 
in order for your bid to have been received by the DGSC mailroom 
at 10.29 a.m. on March 18, 1966, it would have to have been mailed 
prior to 2.37 p.m., March 17, 1966, and arrived at Richmond, Vir- 
ginia, at 4:45 a.m., March 18, 1966. Therefore, you contend that the 
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Government did delay delivery of your bid either in the mails or 
by mishandling at the Government installation. 

The consideration of late mailed bids on the procurement in ques- 
tion is governed not only by the terms of the invitation for bids but 
by the provisions of the Armed Services Procurement Regulation 
(ASPR) issued in implementation of the applicable procurement 
statute and having the full force and effect of law. ASPR 2-303.1 
provides that a bid received in the office designated in the invitation 
for bids after the exact time set for bid opening is a late bid even 
though it may be received only 1 or 2 minutes late. ASPR 2-303.2 
reads, in part, as follows: 


2-303.2 Consideration for Award. A late bid shall be considered for award 
only if: 

(i) it is received before award; and either 

(ii) it was sent by registered mail, or by certified mail for which an official 
dated post office stamp (postmark) on the original Receipt for Certified Mail 
has been obtained, or by telegraph if authorized, and it is determined that the 
lateness was due solely to a delay in the mails (based on evidence pursuant to 
2-303.3), or to a delay by the telegraph company for which the bidder was not 
responsible; or 

(iii) if submitted by mail (or by telegram where authorized), it was received 
at the Government installation in sufficient time to be received at the office des- 
ignated in the invitation by the time set for opening and, except for delay due 
to mishandling on the part of the Government at the installation, would have 
been received on time at the office designated. The only evidence acceptable to 
establish timely receipt at the Government installation is that which can be 
established upon examination of an appropriate date or time stamp (if any) of 
such installation, or of other documentary evidence of receipt at such installa- 
tion (if readily available) within the control of such installation or of the post 
office serving it. 


ASPR 2-303.3 includes the following provisions relating to late 
bids transmitted by certified mail: 


(b) Certified Mail. The time of mailing of a late bid mailed by certified 
mail for which a postmarked Receipt for Certified Mail was obtained shall be 
deemed to be the last minute of the date shown in the postmark on such 
receipt, except where (i) the Receipt for Certified Mail identifies the post office 
station of mailing and the bidder furnishes evidence from such station that the 
business day of that station ended at an earlier time, in which case the time of 
mailing shall be deemed to be the last minute of the business day of that sta- 
tion; or (ii) an entry in ink on the Receipt for Certified Mail, showing the 
time of mailing and the initials of the postal employee receiving the item and 
making the entry, is appropriately verified in writing by the post office station 
of mailing, in which case the time of mailing shall be the time shown in the 
entry. If the postmark does not show a date, the bid shall be deemed to have 
been mailed too late. 

(c) Delivery Time. Information concerning the normal time for mail deliv- 
ery shall be obtained by the purchasing activity from the postmaster, superin- 
tendent of mails, or a duly authorized representative for that purpose, of the 
post office serving that activity. When time permits, such information shall be 
obtained in writing. 


Under the provisions of ASPR 2-303.3(b), quoted above, in the 
absence of an entry in ink on the receipt for certified mail, showing 
the time of mailing and the initials of the postal employee receiving 
the item and making the entry, your bid must be considered as 
having been mailed at the last minute of the business day of the 
Bush Terminal Post Office which is reported to be 5 p.m. Since the 
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Richmond Post Office states that a bid mailed at 5 p.m., March 17, 
1966, from the Bush Terminal Post Office, Brooklyn, New York, 
would not arrive at the main Richmond Post Office until 11:45 a.m., 
March 18, 1966, or after the 10:30 a.m. bid opening time, we must 
conclude that your bid does not qualify for consideration as a late 
bid that was timely mailed. While the letter dated June 22, 1966, 
received by your firm from the Bush Terminal Post Office, would 
tend to establish that your bid was timely mailed, in view of the 
fact that article 6(c) of the bidding instructions provides, in effect, 
that in the case of certified mail the only acceptable evidence as to 
the time of mailing is that contained in ASPR 2-303.3(b) and since 
that section does not provide for the consideration of that type of 
evidence, we must conclude that such letter may not be accepted 
as evidence of the timely mailing of your bid. 

The time for opening of bids was unequivocally set forth on the 
first page of the invitation for bids. Each bidder is responsible 
for the seasonable arrival of his own bid at the designated office 
before the scheduled opening time. Your bid should not have been 
opened but should have been disregarded as a late bid. The inad- 
vertent opening of a late bid will not alone justify disregard for 
the injunction of ASPR 2-404.1 against withholding award from 
the lowest responsible and responsive bidder without compelling 
reason to reject all bids and cancel the invitation. B-155568 dated 
January 4, 1965. 

It is unfortunate that the Defense General Supply Center opened 
your bid and that as a result you were put to trouble and expense 
in securing adequate financing. We have been advised that appro- 
priate action has been taken by DGSC to prevent the recurrence of 
a similar situation. However, for the reasons stated, we have no 
alternative but to conclude that your bid may not be considered 
for award. 


[B-159632] 


Communication Facilities—Satellite Telecommunication Services— 
Contracting Prior to Authorization 


While satellite teleecommunication services may not be provided by the Com- 
munications Satellite Corporation (COMSAT) to the Defense Communications 
Agency (DCA) unless and until authorization is granted by the Federal Com- 
munications Commission (FCC)—a determination that is not subject to review 
—there is no prohibition against DCA contracting with COMSAT for communi- 
eations services under negotiation procedures in view of the urgency of the 
matter and the fact that FCC has recognized the special status of the Govern- 
ment as an “authorized user’ of COMSAT facilities, has held that in the 
national interest COMSAT promptly would be authorized to provide service 
directly to the Government at just and reasonable rates, and is free to exercise 
its statutory authority with respect to any contract the Government may enter 
into with COMSAT, a contract that will include permission for assignment to 
one or several of the record carriers. 








90 DECISIONS OF THE COMPTROLLER GENERAL [46 


To Sellers, Conner & Cuneo, July 26, 1966: 


By letter dated July 15, 1966, and subsequent correspondence, 
you protested, on behalf of ITT World Communications Inc. (ITT), 
against the pending award of a contract to the Communications 
Satellite Corporation (COMSAT) by the Defense Communications 
Agency (DCA), for communications services in the Pacific Ocean 
area via a combination of satellite and terrestrial facilities. 

A request for proposals for this requirement was issued on May 
2, 1966, to COMSAT, ITT, RCA Communications, Inc., Western 
Union International and the Hawaiian Telephone Company—all of 
whom are carriers within the meaning of 47 U.S.C. 153(h). All 
carriers submitted proposals on May 31, 1966, and, upon evaluation, 
it was determined by DCA that the COMSAT proposal offered the 
greatest advantage to the Government and afforded the greatest 
assurance of providing the earliest possible service. All other com- 
peting international communications carriers were advised of this 
determination, and for the reasons stated it is proposed to award 
a Preliminary Communications Service Authorization (CSA) to 
COMSAT under the authority of 10 U.S.C. 2304(a) (10) and Armed 
Services Procurement Regulation 3-210.2(v). ITT’s protest, as sup- 
plemented by letters dated July 21 and July 22, 1966, which is 
premised on advance public announcement of June 23, 1966, by the 
Federal Communications Commission (FCC) concerning COMSAT 
“authorized user” services and formal opinion by FCC dated July 
21, 1966, is to the effect that until such time as COMSAT is author- 
ized by the FCC to provide the particular services here involved 
to the Government, DCA is without authority to enter into a contract 
with COMSAT. 

FCC issued its formal opinion in the matter of COMSAT “au- 
thorized user” services on July 21, 1966, and concluded that “only 
in unique or exceptional circumstances should non-carrier entities 
deal directly with ComSat.” The Commission further concluded 
as follows: 

37. We have reached the following policy conclusions: 

(a) The terrestrial carriers cannot under existing law themselves be licensed 
to operate the space segment of the international system and therefore cannot 
compete effectively in furnishing satellite service to the public. 

(b) ComSat is not and does not propose to be a full service carrier meeting 
directly the needs of the vast majority of users of international services for all 
classes of communication services. 

(c) If ComSat were to be permitted to provide leased channel services di- 
rectly to users, other than in unique or exceptional circumstances, the basic 
purposes of Congress in enacting the Satellite Act—reflection of the benefits of 


the new technology in both quality of service and charges therefor—would be 
frustrated. 

(d) A requirement that; except in unique and extraordinary circumstances, 
users take service from the terrestrial carriers should not have adverse effects 
upon either ComSat or the users but instead should make it possible to reduce 
rates for all classes of users. 
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388. Our ultimate conclusions are: 

(a) ComSat may as a matter of law be authorized to provide service directly 
to non-carrier entities ; 

(b) ComSat is to be primarily a carrier’s carrier and in ordinary circum- 
stances users of satellite facilities should be served by the terrestrial carriers; 

(c) In unique and exceptional circumstances ComSat may be authorized to 
provide services directly to non-carrier users; therefore, the authorization to 
ComSat to provide services is dependent upon the nature of the service, i.e., 
unique or exceptional, rather than the identity of the user. The United States 
Government has a special position because of its unique or national interest 
requirements; ComSat may be authorized to provide service directly to the 
Government, whenever such service is required to meet unique governmental 
needs or is otherwise required in the national interest, in circumstances where 
the Government’s needs cannot be effectively met under the carrier’s carrier 
approach. 


While the Commission did not prescribe any specific procedures 
to implement its policy determinations quoted above, it did require 
that any request by COMSAT for authorization to provide service 
directly to any noncarrier entity should include showings by 
COMSAT as to: 


(i) Whether the proposed service via satellite is available from terrestrial 
carriers, including evidence of request made therefor and the response of the 
carriers ; 


(ii) Whether the facilities to provide this service are available, and, if not, 


a description of the new or expanded facilities required as well as the cost 
thereof ; 


(iii) A statement showing why the circumstances involved are so unique 
and exceptional as to require service directly from ComSat or what the na- 
tional interest requirements are that indicate that service cannot be provided 
under the carrier’s carrier approach. 

(iv) Any other facts which would indicate that the public interest would be 
served by a grant. 

The above required information shall be set forth in support of the applications 
for modification of the applicable earth station and/or satellite station licenses 
as well as for authorization to acquire units of satellite utilization which Com- 
Sat shall file in each case in which it is requested to provide a particular serv- 
ice directly to any non-carrier users. Unless and until such authorizations are 
granted, ComSat shall not provide services to any non-carrier entity. In addi- 
tion ComSat, of course, must also have an effective tariff on file before it can 
provide service directly to any non-carrier entity it may be authorized to serve. 

It is contended that unless and until the Commission authorizes 
COMSAT to furnish the services required by DCA award of a 
contract for such services would be improper and that, if awarded 
without the Commission’s authorization, such contract would not 
constitute a proper charge against appropriated funds. 

Preliminary to our consideration of the arguments advanced in 
support of the above position, we must point out that we have con- 
sistently taken the position that determinations, orders, or opinions 
of the Federal regulatory agencies promulgated in accord with their 
statutory responsibilities are not subject to review or question by 
our Office. 19 Comp. Gen. 555, 560. We therefore are obliged to 
weigh the merits of the protest in the light of the determinations 
and conclusions reached by the Commission in its July 21 opinion. 


We thus arrive at the very essence of the protest, that is, whether 
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an award of a contract at this time to COMSAT would, in fact, 
constitute a violation of the opinion or would otherwise be contrary 
to the grant of procurement authority vested by statute in DCA. 

The conclusions reached by the Commission in its July 21 opinion 
did not impose any direct, specific limitations upon the existing 
statutory authority of DCA to contract for communications services 
from carriers, including COMSAT. The special status of the Gov- 
ernment as an “authorized user” of COMSAT facilities was fully 
recognized by the Commission when it stated in paragraph 25 of 
the opinion: “We emphasize that in all cases where such national 
interest circumstances exist, we shall act promptly to authorize 
ComSat to provide service directly to the Government at just and 
reasonable rates.” It is significant also to note that nowhere in the 
conclusions reached by the Commission is contracting by COMSAT 
with the Government limited. As a condition to providing services 
directly to any noncarrier entity, COMSAT is required to show the 
particular circumstances justifying the furnishing of such services. 
The “services” with which we are concerned here are satellite tele- 
communication “services” to be furnished to DCA beginning on 
April 1, 1967. While these “services” may not be provided by 
COMSAT to DCA unless and until authorization is granted by 
FOC, we find no prohibition against contracting for such services. 

Without attempting to authoritatively interpret the scope and 
intent of the Commission’s opinion it is our view that it does not 
preclude either COMSAT or DCA from entering into a contract 
to provide services to the Government prior to obtaining authoriza- 
tion to furnish such services. 

We have considered the authorities cited by you in support of the 
protest and we find no substantial legal basis for their application 
here. As stated above, DCA is authorized to contract for carrier 
communications services under negotiation procedures. We find 
nothing in the military procurement statute or its implementing 
regulation which would require us to question the proposed award 
of a contract to COMSAT under the circumstances of this case, 
especially in view of the reported urgency of the matter and since 
FOC will be free to exercise its statutory authority with respect to 
any such contract the Government may enter into with COMSAT. 
Further, we have been advised by the Department of Defense (DOD) 
that the contract will include a suitable assignment clause which 
will permit assignment of the contract at some future date to one 
or several of the record carriers, if they can fully meet DOD re- 
quirements. 


Therefore, the protest of ITT World Communications Inc. is 
denied. 
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DECISIONS OF THE COMPTROLLER GENERAL 
[B-156932] 
Courts—Criminal Justice Act of 1964—Transcripts 


The Criminal Justice Act of 1964 having authorized the payment by the United 
States for the services that are necessary to the proper presentation of an indi- 
gent defendant’s case at all stages in a criminal proceeding, the cost of tran- 
scripts may be paid under the act, regardless of whether prepared in State, 
municipal, or Federal courts, or by whom, 28 U.S.C. 753(f) relating to tran- 
scripts of proceedings in Federal district courts and section 11-935, D.C. Code, 
while not repealed merging with the greater benefits granted by the Criminal 
Justice Act, and the trial transcripts needed by all persons within the purview 
of the 1964 act, including persons prosecuted by the United States in the United 
States Branch of the District of Columbia Court of General Sessions, may be 
paid from appropriations made to the United States courts pursuant to appro- 
priate court orders. B-153485, March 17, 1964; B-—154354, August 3, 1964; 
B-154856, August 18, 1964, overruled. 
To the Director, Administrative Office of the United States Courts, 
July 27, 1966: 


By letter of June 21, 1966, the Deputy Director requested clari- 
fication of our opinions relating to payment for transcripts prepared 
by court reporters of the District of Columbia Court of General 
Sessions, in light of our decision of June 15, 1966, 45 Comp. Gen. 
785, holding the Criminal Justice Act of 1964, 18 U.S.C. 3006A, 
applicable to that court. 

Our decision B-153485, March 17, 1964, pertained to an order of 
the Fourth Circuit Court of Appeals directing the reporter of the 
District of Columbia Court of General Sessions to provide a tran- 
script in a criminal case at the expense of the United States to an 
appellant’s court appointed counsel. We pointed out in this case 
that the District of Columbia Code (section 11-935) “merely au- 
thorizes the General Sessions Court reporter to charge the United 
States for transcripts furnished; [that] It does not, literally or by 
implication, enlarge the authority of 28 U.S.C. 753(f) with respect 
to the furnishing of transcripts at Federal expense.” And while 
we recognized that this case, and others like it, might present a 
constitutional problem (Griffin v. Jilinois, 351 U.S. 12(1956) ; Cop- 
pedge v. United States, 369 U.S. 438 (1962) ; Draper v. Washington, 
372 U.S. 487 (1963)), we stated that we cannot overlook the fact 
that the appropriation and use of public funds are constitutional 
prerogatives of the Congress. 

In decision B-154856, August 18, 1964, pertaining to transcripts 
made in proceedings before State courts, we referred to our prior 
ruling that your office is not authorized to pay for a transcript of 
criminal proceedings in the District of Columbia Court of General 
Sessions. We pointed out that this prior holding was based upon 
the conclusion that 28 U.S.C. 753(f), providing among other things 
for obtaining transcripts at the expense of the United States, con- 
stitutes the sole authority for payment by the United States for 
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transcripts on behalf of indigent parties and relates only to tran- 
scripts of proceedings in the Federal district courts. We concluded, 
therefore, that the transcripts ordered on behalf of indigent appel- 
lants in cases concerning State-court proceedings may not be paid 
for by the United States. 

The Deputy Director advises that the Judicial Conference Com- 
mittee to Implement the Criminal Justice Act of 1964 has held that 
the act contains no clauses which repeal any existing specific legisla- 
tion and, with particular respect to payment for transcripts, that 
authorization for transcript fees should be made under section 
753(f) of Title 28, U.S.C., rather than under the Criminal Justice 
Act. The request for clarification of our position concerning pay- 
ment by the United States for transcripts of Court of General 
Sessions proceedings stems from the following paragraph in our 
decision on the Criminal Justice Act: 

Because of the anomalous situations described above, Judge Green concludes 
that there is no rational basis for excluding defendants prosecuted in the 
United States Branch of the Court of General Sessions from the benefits of the 
Criminal Justice Act of 1964 and that if the language of the act can reason- 
ably be viewed as encompassing the United States Branch it should be so con- 
strued, particularly in the light of constitutional issues which would otherwise 
be raised. See in this connection the recent decision of the United States 
Court of Appeals in Tate y. United States, No. 19177 (D.C. Cir. March 28, 1966) 
holding that financially disabled defendants prosecuted by the United States are 


equally entitled to transcripts on appeal in cases arising from General Sessions 
or District Court. 


The Deputy Director suggests that if read out of context with our 
1964 decisions and section 753(f) of Title 28 of the U.S. Code, this 
latest opinion can quite clearly be interpreted as requiring payment 
for all transcripts ordered by all persons unable to pay for an 
adequate defense in a criminal proceeding, regardless of whether 
the transcripts were prepared in State, municipal, or Federal courts, 
or by whom, so long as the individuals were entitled to the other 
benefits of the Criminal Justice Act of 1964. However, in view of 
28 U.S.C. 753(f), section 11-935, D.C. Code, and our 1964 decisions, 
and since he is unable to find any indication in the Criminal Justice 
Act. of 1964 or its legislative history that Congress intended to 
repeal the cited sections of the United States and District of Colum- 
bia Codes, and because our opinion does not indicate an intent to 
reverse or otherwise modify our previous decisions, the Deputy 
Director feels that it would be presumptuous on the part of your 
office to take any course other than to abide by the existing statutes 
and our decisions, but that such a course should not be adopted 
blindly without further word from us. Hence, the request for 
clarification. 

By referring to the 7’ate case in our decision concerning applica- 
bility of the Criminal Justice Act to the Court of General Sessions 
we did not intend to imply any conclusions regarding the question 
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of authority for payment by the United States for transcripts on 
behalf of those unable to bear the expense. We appreciated, of 
course, that the 7’ate case concludes contrary to our previous holding 
that there is no authority for the United States to pay for transcripts 
of proceedings in the Court of General Sessions, but we did not 
deem it desirable to treat the issue thus raised in the context of the 
question then before us. Reference to 7'ate was for the sole purpose 
of showing that Judge Greene’s rationale for construing the language 
of the Criminal Justice Act to avoid constitutional issues was sup- 
ported in an analogous situation by the United States Court of 
Appeals for the District of Columbia Circuit. Nevertheless, after 
full consideration of the issues involved pursuant to the Deputy 
Director’s request for clarification, we reach the conclusion that the 
result flowing from the interpretation suggested by him is indeed 
the correct one. 

While it is true that the Criminal Justice Act of 1964 contains 
no clause which repeais any existing specific legislation, we find it 
difficult to exclude the services of a court reporter in transcribing 
his notes of a trial proceeding from the broad language of the act 
under which payment for services other than counsel is authorized. 
As stated by the Senate Committee on the Judiciary at page 3 of 
Report No. 346, July 10, 1963, on the bill which ultimately was 
enacted as the Criminal Justice Act of 1964: 


* * * [The bill’s] * * * provisions become operative whenever the resources 
of an accused are inadequate to provide for his defense. 


Although the quoted statement was made in the context of relating 
provisions in the bill for services other than counsel to fact-finding, 
investigating, and expert services necessary to adequate preparation 
for trial, we find nothing in the statutory language employed to 
so limit its application. The statute states simply that “Counsel for 
a defendant who is financially unable to obtain investigative, expert, 
or other services necessary to an adequate defense in his case may 
request them in an ex parte application.” The determination of a 
defendant’s rights on appeal is as much related to his defense so 
far as concerns entitlement under this provision as is the determina- 
tion of his rights at the initial trial. And there would not appear 
to be any more reason for denying him a transcript of the trial 
proceedings if deemed necessary for appeal purposes than to deny 
him other services necessary to his defense at either the appellate 
or the trial stage. The act specifically assures its benefits at all stages 
of proceedings from “* * * initial appearance before the United 
States Commissioner or court through appeal.” 

Certainly, if the provisions of 28 U.S.C. 753(f) relating to pay- 
ment by the United States for transcripts on behalf of indigent 
appellants did not exist, there could be no question but that the need 
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for a transcript by an appellant unable to afford the expense would 
be covered by the Criminal Justice Act provisions authorizing pay- 
ment by the United States for services necessary to a proper pre- 
sentation of a defendant’s case. That section 753(£) was not spe- 
cifically repealed is unimportant, in our opinion, and should not be 
construed as limiting in any way the reach and purpose of the Crimi- 
nal Justice Act. It must be recognized that the Criminal Justice 
Act was considered by the Congress as a comprehensive piece of 
legislation constituting a great step forward in equalizing criminal 
justice as between those able and those unable to afford the expenses 
associated with defending themselves against criminal charges 
brought against them by the United States. To the extent that its pro- 
visions overlap prior legislation of a piecemeal nature within its am- 
bit, such prior legislation must be viewed as merged with the later 
comprehensive statute rather than as a basis for limiting the greater 
benefits granted. Otherwise the overall intent of the Congress would 
be thwarted. 

It is, therefore, our opinion that payment by the United States 
upon the basis of appropriate court orders may properly be made 
from appropriations to your office for trial transcripts on behalf of 
all persons within the purview of the Criminal Justice Act of 1964. 
And for the reasons stated in our decision of June 15, 1966, 45 Comp. 
Gen. 785, such persons would include those prosecuted by the United 
States in the United States Branch of the District of Columbia 
Court of General Sessions. In light of this conclusion there does 
not appear to be any need for comment on the 7'ate case with respect 
to its effect on our previous decisions, and there is no reason for this 
Office to take issue with the 7’ate case. 

The question presented is answered accordingly. 


[B-158876] 


Alaska Railroad—Employees—Severance Pay—lInvoluntary Sepa- 
ration Requirement 


Although Alaska Railroad employees are civilian officers or employees in or 
under the executive branch of the Government and are eligible for severance 
pay under section 9 of the Federal Employees Salary Act of 1965, when fur- 
loughed and placed on retention rosters complying with the Veterans’ Prefer- 
ence Act of 1944 and entitled to restoration in the order of seniority, coverage 
under Government life insurance without charge for up to 1 year, and medical 
benefits for 4 months, they are not eligible for severance pay, the 1965 act pre- 
scribing that to qualify for severance pay an employee must be involuntarily 
separated from the service and containing no reference to severance pay for 
employees involuntarily placed in a furlough or other nonpay status. 


To the Secretary of the Interior, July 27, 1966: 


We refer to the letter of your Deputy Assistant Secretary for 
Administration dated May 31, 1966, concerning the entitlement of 
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certain furloughed employees of the Alaska Railroad, Department 
of the Interior, to severance pay under the provisions of section 9 
of the Federal Employees Pay Act of 1965, approved October 29, 
1965, Public Law 89-301, 79 Stat. 1118, 5 U.S.C. 1117 (5 U.S.C. 5595). 

Alaska Railroad employees are civilian officers or employees in 
or under the executive branch of the United States Government and 
as such they are eligible for severance pay under the provisions of 
section 9 of the Federal Employees Salary Act of 1965 if they 
otherwise are qualified for such benefits in accordance with the 
provisions of that section. 

With regard to the particular employees here involved the Deputy 
Assistant Secretary for Administration says that a decline in traffic 
has necessitated a reduction in the Railroad’s work force. In im- 
plementing such reduction in force your Deputy Assistant Secretary 
says that employees with 1 year of service or more are selected for 
release in accordance with retention rosters which comply with the 
requirements of the applicable labor agreement—apparently such 
retention rosters also comply with the requirement of the Veterans’ 
Preference Act of 1944. He also states that employees subject to 
release are placed on furlough and as a result of such furlough status 
are entitled to restoration to work in the order of seniority, coverage 
under Government life insurance without charge for up to 1 year, 
and certain medical benefits for 4 months. 

Civil Service Regulation 351.604 which was issued under section 12 
of the Veterans’ Preference Act of 1944, 5 U.S.C. 861 (5 U.S.C. 3502), 
authorizes agencies to furlough employees who are subject to reduction 
in force in lieu of separating them if it is expected that such employees 
will be returned to a work status within 1 year. Under that regu- 
lation furloughed employees are entitled to restoration to work status 
in accordance with their veterans preference retention. Further- 
more, employees furloughed under that section are entitled to life 
insurance coverage without cost for up to 1 year (section 870.501(c), 
Civil Service Regulations) and to limited health benefits coverage 
(sections 890.304(a) (1), 890.401, CivilService Regulations). 

Subsection 9(c) of the Federal Employees Salary Act of 1965, 
5 U.S.C. 1117(c) (5 U.S.C. 5595(c)), provides: 

An officer or employee to whom this section applies who is involuntarily 
separated from the service, on or after the effective date of this section, not by 
removal for cause on charges of misconduct, delinquency, or inefficiency, shall, 
under the rules and regulations prescribed by the President or such officer or 
agency as he may designate, be paid severance pay in regular pay periods by 


the department, independent establishment, corporation, or other governmental 
unit, from which separated. [Italic supplied.} 


Under the express words of that subsection an employee must be 
involuntarily separated in order to qualify for benefits. The legis- 
lative history of that act contains no reference to the granting of 
severance pay to employees who are involuntarily placed in a fur- 
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lough or other nonpay status. Furthermore, subsection (h) of sec- 
tion 9, 5 U.S.C. 1117(h) (5 U.S.C. 5595(h)), provides: 


Severance pay under this section shall not be a basis for payment, nor be 
included in the basis for computation, of any other type of Federal or District 
of Columbia Government benefits, and any period covered by severance pay 
shall not be regarded as a period of Federal or District of Columbia Govern- 
ment service or employment. 


That subsection was included in section 9 to insure that employees 
receiving severance pay would not be granted other benefits as 
employees of the United States. See S. Rept. No. 910, 89th Cong., 
ist sess., page 10. 

Since the Congress provided severance pay benefits only for sepa- 
rated employees at a time when furlough as well as separation was 
authorized in Civil Service Regulations we do not believe that 
employees of the Alaska Railroad who would be entitled to severance 
pay if separated from their positions in a reduction in force may 
be allowed such benefit when they are not separated but placed in 
a furlough status. We have been advised by the General Counsel 
of the Civil Service Commission, the body responsible for regulating 
under section 9 of Public Law 89-301, that he agrees with our 
conclusion. 

For the reason stated payments under section 9 of the Federal 
Employees Salary Act of 1965 should not be made to the employees 
in question. 


[B-159310] 


Courts—Costs—Agencies Other Than Justice Department 


Notwithstanding the Attorney General as chief law officer of the Government 
has the duty to institute, prosecute and defend actions on behalf of the United 
States in matters involving court proceedings, defraying expenses from Depart- 
ment of Justice appropriations, the Small Business Administration having been 
authorized pursuant to 15 U.S.C. 6384(b) to resort to litigation in the courts in 
the performance of its duties, may assume the expenses of litigation required 
incident to exercising the responsibilities imposed by the Small Business Invest- 
ment Act, 15 U.S.C. 687c(b), including the fees and expenses of appointing a 
receiver, the expenses to be paid from funds or appropriations available for 
the expenses of the Administration. 


To the Administrator, Small Business Administration, July 28, 
1966: 


This is in reference to your letter of May 27, 1966, requesting a 
decision as to whether the Small Business Administration (SBA) has 
authority to pay costs, fees and expenses of a receiver appointed 
under section 311(b) of the Small Business Investment Act of 1958, 
as added by the Small Business Investment Amendments of 1961, 
Public Law 87-341, 75 Stat. 752, 15 U.S.C. 687c(b). Such payments 
or advances would be made pursuant to a court order as a condition 
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for the appointment of a receiver or his continuance in office where 
the assets of the estate are insufficient or of uncertain value. 

Section 311, 15 U.S.C. 687c, provides: 

SEC. 311. (a) Whenever, in the judgement of the Administration, a licensee 
or any other person has engaged or is about to engage in any acts or practices 
which constitute or will constitute a violation of any provision of this Act, or 
of any rule or regulation under this Act, or of any order issued under this Act, 
the Administration may make application to the proper district court of the 
United States or a United States court of any place subject to the jurisdiction 
of the United States for an order enjoining such acts or practices, or for an 
order enforcing compliance with such provision, rule, regulation, or order, and 
such courts shall have jurisdiction of such actions and, upon a showing by the 
Administration that such licensee or other person has engaged or is about to 
engage in any such acts or practices, a permanent or temporary injunction, 
restraining order, or other order, shall be granted without bond. The proceed- 
ings in such a case shall be made a preferred cause and shall be expedited in 
every way. 

(b) In any such proceeding the court as a court of equity may, to such 
extent as it deems necessary, take exclusive jurisdiction of the licensee or 
licensees and the assets thereof, wherever located; and the court shall have 
jurisdiction in any such proceeding to appoint a trustee or receiver to hold or 
administer under the direction of the court the assets so possessed. 


It is stated in your letter that proceedings are instituted by SBA 
under section 311 after clearance from the Department of Justice and 
in this connection it is said that the conduct of litigation by SBA’s 
attorneys is coordinated with the Department pursuant to an under- 
standing reached in exchange of correspondence with the Deputy 
Attorney General. We note the statement in such correspondence 
that “None of the above is to qualify the right of SBA attorneys to 
go into court and conduct litigation arising under the Small Business 
Investment Act, although Justice believes that there may be a few 
very unusual cases which it will desire to handle itself.” In addition 
to the authority of section 311, quoted above, reference is made in 
your letter to section 5(b) of the Small Business Act, 15 U.S.C. 
634(b), which authorizes the Administrator to sue in any State or 
Federal court of competent jurisdiction, and confers on him broad 
liquidation powers in realizing payment on SBA loans, 

It is the judgment of SBA, as stated in your letter, that the 
authority under section 5(b) of the Small Business Act and section 
311 of the Small Business Investment Act of 1958 to institute court 
proceedings in connection with the proper exercise of its statutory 
responsibilities, embraces authority to defray necessary litigation ex- 
penses, including receiver’s fees and expenses, where the court deter- 
mines that an agreement assuring payment is an equitable reqnire- 
ment, and you ask for our confirmation of your views in this matter. 

It has been held that fees of referees or special masters and the 
costs of other special proceedings legally allowed by a court are ex- 
penses incident to the action and payable from appropriated funds. 
See 8 Comp. Gen. 554. The general rule is that, in the absence of 
specific authority by the Congress for departments and establish- 
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ments of the Government to resort to litigation in the courts in the 
performance of the duties and responsibilities with which they are 
charged, it is the duty of the Attorney General, as chief law officer of 
the Government, to institute, prosecute, and defend actions on behalf 
of the United States in matters involving court proceedings, and to 
defray the necessary expenses incident thereto from appropriations 
of the Department of Justice rather than from appropriations of the 
administrative office involved in the proceedings. See 44 Comp. 
Gen. 463. Since the SBA has statutory authority to resort to litiga- 
tion in the courts in the performance of its duties, and the initiation 
of actions such as referred to in your letter is not under the direct 
control of the Department of Justice, it would be within the excep- 
tion to the general rule and the expenses incident thereto, including 
the fees of a receiver when ordered by the court to be paid, may be 
defrayed from funds or appropriations available for expenses of the 
SBA. See 15 Comp. Gen. 81; 19 éd. 551. 


[B-159524] 


Pay—tThirty-First Day of the Month—Active Duty for Part of 
Month 


A Regular Army officer who during a 6 calendar month period performed active 
duty for part of each month, reporting for duty on other than the first day of 
the month, and attended a civilian educational institution on excused leave for 
the other part of the month is entitled to pay and allowances for the 31st day 
of a month, 37 U.S.C. 1004 prescribing for “a member of a uniformed service” 
pay and allowances for each day of a continuous period of less than 1 month's 
service, including the 3l1st, at 1/30 of the monthly amount of pay and allow- 
ances, applying to members of all components, and the term “member” defined 
to include a commissioned officer and the term “uniformed service” to include 
the Army, both Regular and Reserve members pursuant to 10 U.S.C. 3062(c), 
the Regular Army officer is entitled to pay and allowances for each 31st day 
within the 6 calendar month period during which he performed active duty for 
part of the month. 


To Lieutenant Colonel K. M. Stewart, Department of the Army, 
July 28, 1966: 


Further reference is made to your letter of May 17, 1966, for- 
warded here by letter dated June 22, 1966, Office of the Chief of Fi- 
nance, requesting a decision whether Captain Jerome X. Lewis, II, a 
Regular Army officer, is entitled to pay and allowances for the 31st 
day of 6 calendar months. During those months he performed active 
duty for part of the month, reporting for duty on other than the 
first day of the month. For the other part of the month he was on 
excess leave and attending a civilian educational institution. Your 
request for decision has been assigned D.O. Number A 914 by the 
Department of Defense Military Pay and Allowance Committee. 
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Section 1004 of Title 37, U.S. Code, provides: 


A member of a uniformed service who is entitled to pay and allowances 
under this title for a continuous period of less than one month is entitled to 
his pay and allowance for each day of that period at the rate of 1/30 of the 
monthly amount of his pay and allowances. The thirty-first day of a calendar 
month may not be excluded from a computation under this section. 


By letter of October 7, 1965, the Army disallowed Captain Lewis’ 
claim for the reason that paragraph 10254, Section F, Army Regu- 
lations 37-104, states that that provision of law applies to members 
of the Reserve forces and not to members of the Regular Army. That 
provision is a codification of section 510 of the Career Compensation 
Act of 1949, ch. 681, 63 Stat. 828, 37 U.S.C. 310 (1958 Ed.), the legis- 
lative history of which indicates that it was simply a restatement of 
“existing law.” Presumably the regulations were based upon the pro- 
visions of section 3 of the Pay Readjustment Act of 1942, ch. 413, 56 
Stat. 360, 37 U.S.C. 232 (1958 Ed.), which by its specific terms was 
limited to members of the Reserve forces. It appears, however, that 
the Judge Advocate General of the Army has issued an opinion that 
the provisions of 37 U.S.C. 1004 are applicable to members of all 
components. 

The language of section 510 of the Career Compensation Act of 1949 
is substantially the same as that of 37 U.S.C. 1004. Section 102(b) 
of the 1949 law, 37 U.S.C. 231(b) (1958 Ed.), provided that the term 
“member,” unless otherwise qualified, meant a commissioned officer, 
commissioned warrant officer, warrant officer, flight officer, and en- 
listed person of the uniformed services. The term “uniformed serv- 
ices,” unless otherwise qualified, meant the Army of the United 
States, Navy, Air Force of the United States, etc., “and all Regular 
and Reserve components thereof.” The term “member” is defined in 
37 U.S.C. 101(23) as “a person appointed or enlisted in, or con- 
scripted into, a uniformed service” and the term “uniformed services” 
is defined in 37 U.S.C. 101(3) as “the Army, Navy, Air Force, Mar- 
ine Corps, Coast Guard,” etc. Section 3062(c) of Title 10, U.S. Code, 
provides that: 

The Army consists of— 

(1) The Regular Army, the Army National Guard of the United States, the 
SS ae Guard while in the service of the United States and the Army 


(2) all persons appointed or enlisted in, or conscripted into the Army with- 
out component. 


In view of the broad language of section 510 of the Career Com- 
pensation Act and the definitions of the terms “member” and “uni- 
formed services” in that statute “unless otherwise qualified,” as well 
as the broad language of 37 U.S.C. 1004 and the applicable defini- 
tions of the terms “member” and “Army” cited above, the conclusion 
that a member of the Regular Army was intended to be included in 
the term “member” as used in section 1004 appears required. It is to 
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be noted, however, that section 1004 applies only to “a continuous 
period of less than one month” and since a statement as to the exact 
periods for which Captain Lewis has been paid pay and allowances 
was not received with your request his right to pay for the particular 
days in question remains in doubt. If the 31st day of the month in 
each case covered by the vouchers was included in a continuous period 
of less than 1 month for which he was entitled to active duty pay 
and allowances, payment on the submitted vouchers, returned here- 
with, is authorized, if otherwise correct. 


[B-159202] 


Contracts—Awards—Small Business Concerns—Size—Classifica- 
tion Propriety 


A Small Business Administration determination that a ship does not come 
within the definition of “real property” and that invitations soliciting bids under 
small business set-asides for painting both the interior and exterior of ships 
incorrectly cited the size standard for the construction industry that applies to 
contracts for painting buildings, bridges, roads, or other real property, a deter- 
mination upheld on appeal, and that the service industry classification should 
have been used, is binding on the procurement officials of the Government, 15 
U.S.C. 632 and 637(b) (6) empowering the Administration to prescribe business 
size standards for industry, to determine within any industry the concerns that 
are small business for the purpose of Government procurement, and to consider 
appeals from initial determinations of procuring agencies as to the size stand- 
ard applicable to a particular procurement. 


Contracts—Awards—Small Business Concerns—Set-Asides—Ad- 
ministrative Determination 


Upon determination that the incorrect size standard had been used under two 
invitations soliciting bids from small business concerns, one for painting the 
interior, the other the exterior of ships, the contracting officer concluding that 
there was a reasonable expectation of small business participation under the 
corrected size classification for the interior painting procurement, but unable to 
arrive at the same conclusion for the exterior painting contract, properly 
reteined the small business set-aside on the interior painting procurement, in 
view of the fact that the statutory policy, 10 U.S.C. 2301, favors small business 
awards. 


Contracts—Awards—Small Business Concerns—Self-Certifica- 
tion—Unsuccessful Bidder 


Under a small business set-aside the fact that an unsuccessful bidder despite 
self-certification was not a small business concern is not open to question, para- 
graphs 1-703(b)(1) and (2), Armed Services Procurement Regulation, neither 
providing nor contemplating a protest against the small business status of a 
bidder other than the “apparently successful bidder.” 


Contracts—Awards—Small Business Concerns—Price Reasonable- 
ness 


A contract award on the basis that the unit prices of the low bidder under a 
small business set-aside were no higher, in fact lower overall, than the prices 
accepted on previous contracts satisfies the reasonable price criteria of para- 
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graph 1-706.3(a) of the Armed Services Procurement Regulation providing 
that “an award should not be made under a small business set-aside if it will 
result in the payment of an unreasonable price by the Government.” 


To Allan, Miller, Groezinger, Keesling & Martin, July 29, 1966: 


We refer to your letter of May 18, 1966, with enclosures, and the 
subsequent correspondence on behalf of your client, Eureka Marine 
Company, protesting the small business set-aside and the award made 
pursuant thereto under Invitation for Bids No. 022866B3066 issued 
by the Naval Supply Center, Oakland, California, on March 30, 1966. 

The invitation called for bids on an annual contract for services 
and material for surface preparation and painting of interior surface 
areas of ships assigned to San Francisco, California, and the sur- 
rounding area. Bidding was restricted to small business concerns, 
and the size standard cited as applicable was that for construction 
industries, which included concerns having average annual receipts 
not exceeding $7,500,000. An indefinite quantity contract was speci- 
fied, but estimated quantities were stated for the purpose of bid eval- 
uation. The items of work (each item describing a surface area) 
were listed under two lots, with award reserved for a single bidder on 
each entire lot or for the low aggregate bidder on both lots I and II. 

Bid opening was scheduled for April 29, 1966. On April 14, 1966, 
the contracting officer was advised by the Small Business Adminis- 
tration, Regional Office, San Francisco, that the size standard speci- 
fied in the invitation was incorrect. Under SBA regulations, the 
construction industry classification applies to contracts for painting 
of buildings, bridges, roads, or other real property. The SBA Re- 
gional Office determined that a ship does not fall within the defini- 
tion of real property. It concluded that the proper classification for 
the invitation was as a service industry, which has a maximum size 
standard of $1 million dollars average annual gross income. The 
SBA action had been prompted by a protest filed by another inter- 
ested concern. On April 18, 1966, the invitation was amended to 
change the size classification from construction to service industry. 
Eureka Marine appealed the matter to the Size Appeal Board, SBA, 
Washington, D.C., and, pending this appeal, the bid opening date on 
IF B-3066 was reset for May 20, 1966. 

Meanwhile, another Naval Supply Center procurement was affected 
by the SBA reclassification. The Naval Supply Center had also re- 
quested bids for exterior painting of ships. This invitation (IFB- 
3029) had been restricted to small business (construction) concerns, 
and bids had been opened on March 30, 1966. Eureka Marine had 
been the low bidder on this invitation. As a result of the SBA deter- 
mination regarding the interior painting procurement, the Supply 
Center canceled the exterior painting procurement. The requirement 
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was then reissued without any small business restriction. At this 
time you protested the entire matter to this Office. 

On May 13, 1966, the SBA Size Appeal Board denied Eureka 
Marine’s appeal. It ruled that under the applicable SBA regulation 
(Paragraph 121.3-8(a) of the Small Business Size Standards Regu- 
lation (Revision 5), as amended) a ship did not reasonably fall 
within the term “real property,” and therefore, the construction in- 
dustry size standard could not properly be applied to a contract call- 
ing for the painting of ships. 

The effect of the SBA Size Appeal Board’s ruling was to eliminate 
Eureka Marine as a small business concern bidder on these painting 
contracts. It could qualify as a small business concern under the 
more liberal construction industry standard, but could not qualify 
under the service industry classification. In past years the Naval 
Supply Center has classified these annual painting contracts as 
within the construction industry category. Apparently this classi- 
fication had not been challenged before, because under SBA regula- 
tions a contracting officer’s classification controls for a procurement 
in the absence of a protest to the SBA. Under the construction in- 
dustry classification, Eureka Marine had received several of these 
annual contracts. 

After the May 13th ruling, you contended to the contracting officer 
that the set-aside on the interior painting procurement should be 
withdrawn, just as it had been withdrawn on the exterior painting 
procurement. You advised that to your knowledge only one concern, 
namely H & H Ships Service Company, might bid as a small business 
concern, and that even this concern had a doubtful status as small 
business. You concluded that there was no reasonable chance of ob- 
taining competition under the set-aside. The contracting officer dis- 
agreed, however, and refused to withdraw the set-aside. 

The two procurements proceeded to bid opening as scheduled. On 
the exterior painting procurement, where there was no set-aside, 
Eureka Marine was low bidder once again, and it has received this 
award. The remaining protest therefore concerns IF B—3066, the inte- 
rior painting procurement. 

Bids on IFB-3066 were opened on May 20, 1966, and were as 


follows: 
Total Aggre- 
Total for Total for gate for 
Lot I Lot Il Lots I & II 


Meridian Marine Ship Service Inc. $36, 450.00 $273,350.00 $309, 800. 00 
The Eureka Marine Co. 32,175.00 314,845.00 347,020.00 
H & H Ship Service Co. 47, 850. 00 367, 400. 00 415, 250. 00 


Meridian and H & H Ship Service both represented themselves as 
small business concerns. Eureka Marine stated that it was a small 
business concern under the construction industry standard and that it 
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was appealing the service industry classification to General Account- 
ing Office. One other firm, Martin Ships Service, submitted a bid, 
but that bid was received unacceptably late. It is reported that Mar- 
tin is known to be a small business concern. On May 23, 1966, 
award was made to Meridian for both lots. 

Your protest stems, of course, from the SBA ruling regarding the 
industry classification applicable to ship painting contracts. You 
have contended, both to SBA and to us, that the construction indus- 
try classification is the proper classification to apply on these pro- 
curements. 

Under sections 3 and 8(b) (6) of the Small Business Act of 1958, 
15 U.S.C. 682 and 637(b) (6), respectively, the Small Business Ad- 
ministrator, acting through his agents in the Small Business Admin- 
istration, is empowered to prescribe small business size standards for 
various industries and to determine within any industry the concerns 
which are to be designated small business concerns for the purpose 
of Government procurement, These determinations are binding on 
the procurement officials of the Government. In view of these pro- 
visions of law, this Office ordinarily will not question a size standard 
fixed by the Small Business Administration. B-153108, February 5, 
1964; 41 Comp. Gen. 649, 653. The determination of what size stand- 
ard should be applied to a particular procurement is vested initially 
in the procuring agency and, upon appeal, in the SBA, under its 
power to determine size standards for Government procurement. See 
Armed Services Procurement Regulation 1-701.1; 1-703(b)(5) and 
(6). Your protest, therefore, insofar as it concerns the SBA deter- 
mination that the service industry classification was applicable to 
the procurement, must be denied. It may be noted, however, regard- 
ing the SBA determination that a ship should be considered as per- 
sonal property rather than real property, this Office, in connection 
with the Buy American Act, 41 U.S.C. 10a, applicability, concurred 
in a longstanding Navy Department classification of “vessels” as 
being items of supply, i.e., personal property. 42 Comp. Gen. 467, 
475-78. 

With regard to the reasons for retention of the small business set- 
aside on the interior painting procurement but not on the exterior 
painting procurement, the contracting officer explains that interior 
painting does not require as much nor as expensive equipment as 
exterior painting of ships. He reports that after communicating 
with the Regional Office of SBA to obtain a list of possible small 
business firms that perform such work, he found that there were 23 
small business concerns, and concluded that there was a reasonable 
expectation of small business (service industry) participation for the 
interior painting contract. He was unable to conclude, however, that 
there was a reasonable expectancy of small business competition for 
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the exterior painting contract. He then extended the bid opening 
date on the interior painting procurement to allow time for Eureka 
Marine to appeal the service classification to the SBA Size Appeal 
Board. 

Accordingly, the contracting officer did have a reasonable basis for 
continuing the small business set-aside on the interior painting pro- 
curement. The statutory policy, after all, is in favor of small busi- 
ness awards, 10 U.S.C. 2301. 

As noted, the bids on IF B-3066 (interior painting) were opened 
on May 20, 1966, Friday, and the award was made on May 23, 1966, 
Monday. Upon being notified of the award, you contended to the 
contracting officer that H & H Ship Service, despite its self-certifica- 
tion, was not a small business bidder. You asked that the matter of 
H & H Ship Service’s size status be sent to the SBA, for the purpose 
of proving that no small business competition was in fact obtained. 
You stated that at least in the case of lot I, where Eureka Marine’s 
bid was $4,275 lower than Meridian’s bid, it was evident that Mer- 
idian had not offered an acceptable price. It was your conclusion 
that the award to Meridian was made with undue haste, and that the 
entire matter should be reexamined. 

The contracting officer replied that since H & H Ship Service was 
not “the apparently successful bidder,” its small business status was 
not open to question under ASPR 1-703(b) (1). He did not believe 
that Eureka Marine’s prices were pertinent, as it was not a qualified 
small business bidder on the procurement. Finally, he stated that a 
prompt award was necessary in order to meet an urgent requirement. 

The contracting officer is correct, in that the ASPR neither pro- 
vides nor contemplates a protest against the small business status of 
a bidder other than the “apparently successful bidder.” See ASPR 
1-703(b)(1) and (2). In any event, whether or not H & H Ship 
Service was in fact a qualified small business bidder, the pertinent 
consideration before the contracting officer was whether the prices 
offered by Meridian, the low bidder, were reasonable. An award 
should not be made under a small business set-aside if it will result 
in the payment of an unreasonable price by the Government. ASPR 
1-706.3(a) ; 87 Comp. Gen. 147. In this connection, we have been 
furnished with a comparison of prices for items in lot I on contracts 
for the fiscal years 1964, 1965 and 1966. It appears that the Meridian 
unit prices are no higher, indeed, are overall lower, than the prices 
accepted on the previous year contracts, For the reason stated by the 
contracting officer, Eureka Marine’s prices on lot I could not be used 
as the measure of reasonableness. On the record before us, we must 
conclude that the prompt award to Meridian was justified. Accord- 
ingly, your protest against this award is denied. 
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[B-151926] 


Pay—Readjustment Payment to Reservists on Involuntary Re- 
lease—Recoupment—Disability Retirement 


A member of the uniformed services who while serving as a temporary officer 
held a Reserve officer status and upon release from active duty received a lump- 
sum readjustment payment, and who following a period of enlisted service is 
retired for disability under 10 U.S.C. 1201, electing disability retired pay com- 
puted on years of service pursuant to 10 U.S.C. 8911 rather than on his degree 
of disability is subject to 50 U.S.C. 1016(c) providing for the deduction of 75 
percent of a readjustment payment when Regular as well as Reserve members 
qualify for retirement under Titles 10 and 14 of the United States Code. Not- 
withstanding 50 U.S.C. 1016(c) fails to include members retired for disability, 
the officer qualifying for retired pay within the meaning of section 1016(c) is 
not entitled to be paid retired pay prior to recoupment of 75 percent of the 
readjustment payment he received. 


To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 


August 4, 1966: 


Further reference is made to your letter of April 5, 1966, requesting 
an advance decision as to the propriety of making payment on a 
voucher in favor of Major Frederick E. Bailey, USAF, Retired, for 
$801.32, representing refund of retired pay withheld from him during 
the period January 15 through February 28, 1966, to partially offset 


75 percent of the readjustment pay which he received prior to receipt 


of retired pay. Your letter was forwarded here by letter of May 4, 
1966, from the Directorate of Accounting and Finance and has been 
assigned Air Force Request No. DO-AF-905 by the Department of 
Defense Military Pay and Allowance Committee. 

You state that Major Bailey retired for disability “on January 14, 
1966,” under the provisions of section 1201 of Title 10, U.S. Code. 
You further state that the officer received a lump-sum readjustment 
payment of $15,000 on November 22, 1963, of which 75 percent or 
$11,250 will be recouped under the provisions of 50 U.S.C. 1016(c) 
prior to release of retired pay if such action is held to be proper. 
Since Major Bailey retired under 10 U.S.C. 1201 with 30 percent dis- 
ability and with retired pay entitlement computed on over 20 years’ 
active service rather than his degree of disability, you express doubt 
as to whether the principle set forth in 43 Comp. Gen. 402, October 22, 
1963, can be properly applied in this case. 

It appears from the enclosures submitted with your letter that 
while Major Bailey was serving on extended active duty from July 25, 
1940, to January 4, 1946, and from July 5, 1951, to November 22, 1963, 
as a temporary officer, he also had a status as a Reserve officer. He 
was released from extended active duty as a major, USAF, on Novem- 
ber 22, 1963, and on December 4, 1963, he enlisted in the United States 
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Air Force and served in that capacity until his release from active 
duty on January 14, 1966, and his retirement on January 15, 1966. 
The member’s retirement orders show that he had 20 years and 2 days’ 
active service for retirement purposes and 25 years 7 months and 18 
days’ service for basic pay purposes. The orders also show that he 
had a 30 percent physical disability and that he was retired in the 
grade of major. Under the heading of remarks on those orders it is 
stated that: “MEMBER IS QUALIFIED FOR RETIREMENT 
AND ENTITLED TO RETIRED PAY UP 10 USC 8911, 8991. 
(87 COMP GEN 794).” The record also shows that, in executing 
Form DD 418, the member elected to receive disability retired pay 
computed on the number of years of service based on 26 years. 

Section 265(c) of the Armed Forces Reserve Act of 1952, as added 
by the act of July 9, 1956, ch. 534, 70 Stat. 517, and amended by the 
act of June 28, 1962, Public Law 87-509, 76 Stat. 121, 50 U.S.C, 
1016(c), provides as follows: 

A member of a reserve component who has received a readjustment payment 
under this section after the date of enactment of this amended subsection and 
who qualifies for retired pay under any provision of Title 10 or Title 14 that 
authorizes his retirement upon completion of 20 years of active service, may 
receive that pay subject to the immediate deduction from that pay of an amount 
equal to 75 percent of the amount of the readjustment payment, without interest. 

In our decision of October 22, 1963, cited by you, we considered the 
above recoupment provision and said, in answer to question 1, that the 
legislative history shows that during the course of the hearings fre- 
quent mention was made of Reserve officers enlisting after their re- 
lease from active duty and later qualifying for “Title II” retired 
pay—which is applicable to both Regulars and Reserves—on the basis 
of 20 or more years of active service. We held that in view of the 
broad wording in section 1(4) of the act of June 28, 1962, 50 U.S.C. 
1016 (c), the prescribed deduction for readjustment pay should be made 
from the retired pay of Regulars as well as Reserve members. In 
answer to question 2 in that decision (October 22, 1963), we said, with 
respect to enlisted members transferred to the Fleet Reserve or the 
Fleet Marine Corps Reserve with 20 or less than 20 years of active 
service, that it seemed clear that Congress intended that the readjust- 
ment payment should be deducted immediately when a member becomes 
entitled to monthly payments of retirement benefits “based on the 
active service for which the member receives that payment.” 

The retired pay of a member retired for disability under section 1201 
of Title 10 is for computation under Formula 1 of section 1401 of 
Title 10, which authorizes the use of a percentage factor of 214 per- 
cent of years of service credited under section 1208 or the percentage 
of disability on date when retired, as the member elects. In our deci- 
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sion of May 27, 1958, 37 Comp. Gen. 794, cited by you, and 
38 Comp. Gen. 715, we held that since the members there involved 
had been retired for disability but were also entitled to voluntary 
retirement with 20 years of service under 10 U.S.C. 3911 and 8911, 
respectively, they were entitled to have their retired pay computed 
under whichever of the two methods gave them the greater benefits in 
accordance with section 1401 of Title 10, U.S. Code, which provides 
in pertinent part that : 

* * * if a person would otherwise be entitled to retired pay computed under 
more than one pay formula of this table or of any other provision of law, he is 
entitled to be paid under the applicable formula that is most favorable to him. 

While Major Bailey was retired for disability under 10 U.S.C. 
1201 with 30 percent disability, he was also entitled to voluntary 
retirement with 20 years of service under 10 U.S.C. 8911. A mem- 
ber retired under section 8911 is entitled to have his retired pay com- 
puted under Formula B of section 8991 on the basis of the monthly 
basic pay of the member’s retired grade multiplied by “214 percent 
of years of service credited to him under section 1405 of this title.” 
Under 10 U.S.C. 1405, all of Major Bailey’s service, including active 
and inactive service is creditable. 

The legislative history of the recoupment provisions of the 1962 act 
requiring deduction of readjustment pay from retired pay appears to 
contain no discussion of the situation of a member who is granted 
retired pay for disability sometime after receipt of readjustment pay. 
We are left to speculate as to the reasons why the Congress might 
wish to exempt members retired for disability from the recoupment 
provisions of section 265(c), as amended by the 1962 act. In this con- 
nection, it is noted that a similar recoupment provision was included 
in subsection (b) (6), as amended by the 1962 act, 50 U.S.C. 1016 
(b) (6), relating to persons who are granted disability compensation 
under laws administered by the Veterans Administration. It may be 
that the failure to include members retired for disability within the 
express coverage of subsection (c) was the result of the failure of the 
sponsors of the then proposed legislation to invite the attention of 
the Congress to the possibility that some members, such as Major 
Bailey, who are in receipt of readjustment pay, might later be retired 
for disability. 

As far as can be determined from the legislative history of the 1962 
act, the reasons for subjecting a retired member of a Reserve compo- 
nent to the recoupment provisions of subsection (c) appear to be 
exactly the same whether he actually is retired under laws authorizing 
retirement upon completion of 20 years of active duty, or his retired 
pay is merely computed under such laws. 
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Section 8911, 10 U.S. Code, authorized Major Bailey’s retirement 
upon completion of 20 years of active service and in the circumstances 
disclosed the conclusion that he “qualifies[d] for retired pay” within 
the meaning of that phrase as used in subsection (c), appears war- 
ranted. Accordingly, he is not entitled to be paid retired pay prior 
to recoupment of 75 percent of the readjustment pay paid to him and 
payment on the voucher, which is retained here, is not authorized. 


[B-159339] 





Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—*At Least Three Years Before” Pay Eligibility 





A master sergeant transferred on April 16, 1966 to a Fleet Marine Corps Reserve 
under 10 U.S.C. 6330 and paid active duty pay through the 16th, his retainer 
pay commencing on the 17th, who on April 17, 1963 had elected to participate 
in the Retired Serviceman’s Family Protection Plan has made a valid election 
to provide an annuity for his survivors. The member having completed more 
than 18 years of service for pay purposes is within the purview of 10 U.S.C. 
1431(b), prescribing that “an election must be made at least 3 years before 
the first day for which retired or retainer pay is granted,” and computation of 
a period of time “before” a day or date on which an event occurs excluding the 
day on which the event occurs, the member's election was made “at least three 
years” before the first day for which he was granted retainer pay, and the 
reduction in his retainer pay to provide an annuity may not be refunded. 


To Major George Opacic, United States Marine Corps, August 4, 
1966: 


Further reference is made to your letter dated May 12, 1966 (file 
reference CDH-dw), requesting advance decision as to whether Mas- 
ter Sergeant Frederick E. Catching, 896977, Fleet Marine Corps 
Reserve, is entitled to refund of the reduction made in his retainer 
pay under 10 U.S.C. 1436, on the basis of his election to receive a 
reduced retainer pay in order to provide an annuity for his survivors. 
Your letter was forwarded here by direction of the Commandant of the 
Marine Corps under date of June 1, 1966, having been assigned Con- 
trol No. DO-MC-908 by the Department of Defense Military Pay 
and Allowance Committee. 

You state that on April 17, 1963, Sergeant Catching made an elec- 
tion as provided in 10 U.S.C. 1431 to participate in the Retired Serv- 
iceman’s Family Protection Plan; that at the time of his election 
he had completed more than 18 years of service for pay purposes; and 
that on April 16, 1966, he was transferred to the Fleet Marine 
Corps Reserve pursuant to 10 U.S.C. 6330. You further say that he 
was paid active duty pay through April 16, 1966, and retainer pay com- 
mencing April 17, 1966, in accordance with paragraph 044203-3a, 


ha 
ele 
vie 


Se 


“6 


Ww 


re 
Ww 
de 
fie 
ti 
e) 
ar 
ne 
re 
in 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 11] 


Volume 4, Chapter 4, Navy Comptroller Manual, which provides 
that credit of active duty pay and allowances in the case of an en- 
listed member transferred to the Fleet Marine Corps Reserve accrues 
to and includes the date of transfer. You refer to our decisions 
reported in 40 Comp. Gen. 1, and 44 Comp. Gen. 584—which decisions 
discussed, generally, the date certain members were considered to 
have transferred to the Fleet Reserve for purposes of an annuity 
election and the computation of retainer pay—and you express the 
view that in the light of those decisions it appears that in Sergeant 
Catching’s case, the first day for which retainer pay was granted was 
April 17, 1966, notwithstanding his transfer to the Fleet Marine 
Corps Reserve on April 16, 1966. 

You express doubt in the matter in attempting to determine whether 
Sergeant Catching’s election of “17 October [April] 1963” was made 
“‘three years before’ 17 October [April] 1966.” You say that his 
retainer pay: is being tentatively reduced under the provisions of 10 
U.S.C. 1436 commencing April 17, 1966, and you request a decision 
whether the election executed by him on April 17, 1963, is valid—thus 
requiring continuing reduction—or whether you may refund to him 
the amount by which his retainer pay has been so reduced. 

Under the provisions of 10 U.S.C. 1431(b) a member of an armed 
force, in order to provide an annuity under 10 U.S.C. 1434, may 
elect to receive a reduced amount of the retired or retainer pay to 
which he may become entitled as a result of service in his armed 
force. With respect to the period of time within which an election 
may be made, section 1431(b) provides in pertinent part, as follows: 

* * * Except as otherwise provided in this section, unless it is made before 
he completes 18 years of service for which he is entitled to credit in the 
computation of his basic pay, the election must be made at least three years 


before the first day for which retired or retainer pay is granted. [Italic 
supplied.) 


The rule stated in 5 Comp. Dec. 362 to which you make specific 
reference is to the effect that “where an act is required to be done 
within a limited period from or after a particular time or event, the 
day thus designated should be excluded and the last day of the speci- 
fied period included in the computation.” In computing periods of 
time in terms of years, the first day may be included and the last day 
excluded, but more frequently it is the first day that is to be excluded 
and the last day included, unless it appears that such principles were 
not intended to apply. See 86 C.J.S. 834, notes 38 to 40. In the 
computation of a period of time “before” a day or date, it is stated 
in 86 C.J.S. 855, note 43 that if an act is to be done a certain time 
before the day on which an event occurs, the day on which the event 
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occurs must be excluded. CF’. Atwater & Co., Inc., v. Bowers, 74 F. 
2d 253. 

Under the provisions of 10 U.S.C. 1481(b), Sergeant Catching was 
required to make an election to provide an annuity “at least. three 
years” before the first day for which retired or retainer pay was 
granted. Since the record shows he made an election on April 17, 1963, 
and since under appropriate regulations he was credited with active 
duty pay through April 16, 1966, and April 17, 1966, was the first 
day for which retainer pay was granted, his election may be con- 
sidered as having been made “at least three years” before the first 
day for which retainer pay was granted within the meaning of 10 
U.S.C. 1431(b) so as to constitute a valid election. Your question 
is answered accordingly. 


[B-159370J 


Military Personnel—Savings Deposits—Enlisted to Commis- 
sioned Status 

A master sergeant in pay grade E-9, temporarily appointed a second lieutenant 
in the Regular Marine Corps under 10 U.S.C. 5596(b) is entitled to payment of 
savings deposits and interest under 10 U.S.C. 1065(c), prescribing payment upon 
discharge or appointment to a warrant or commissioned rank, notwithstanding 
section 5596(b) does not expressly authorize the appointment of an enlisted mem- 
ber in grade E-9. The appointment as commissioned officers of qualified enlisted 
members in grades E-8 and E-9, established by the act of May 20, 1958, is not 
precluded, the act evidencing no intent to bar persons holding the two top addi- 
tional enlisted grades from the promotion benefits of section 5596(b), and the 
sergeant’s appointment as a second lieutenant is legally sufficient to authorize 
payment to him of savings deposits and interest. 


To Lieutenant Colonel John A. Rapp, United States Marine Corps, 
August 4, 1966: 


Further reference is made to your letter of June 4, 1966, requesting 
a decision whether payment of savings deposits and interest may be 
made under 10 U.S.C. 1035(c) and paragraph 644336-1, Navy Comp- 
troller Manual, to Master Gunnery Sergeant Clements W. Shiver 
(E-9), 583581, U.S. Marine Corps, who was temporarily appointed a 
second lieutenant in the Regular Marine Corps under 10 U.S.C. 5596. 
Your request for decision was forwarded here by Headquarters U.S. 
Marine Corps by letter dated July 12, 1966, and has been assigned No. 
DO-MC-916 by the Department of Defense Military Pay and Allow- 
ance Committee. 

You say that Sergeant Shiver was temporarily appointed to the 
grade of second lieutenant in the Regular Marine Corps under the 
provisions of 10 U.S.C. 5596 and that he accepted that appointment on 
May 27, 1966. Payment of an enlisted member’s savings deposits and 
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interest may be made under 10 U.S.C. 1035(c) only upon his discharge 
or at such time before his discharge as may be prescribed by the Secre- 
tary of the Navy. In paragraph 044336-1, Navy Comptroller Man- 
ual, the Secretary has authorized payment of all sums deposited dur- 
ing his enlistment that have not been withdrawn upon the depositor’s 
appointment to a warrant or commissioned rank. 

Section 5596(b) of Title 10, U.S. Code, enacted August 10, 1956, ch. 
1041, 70A Stat. 329, provides that temporary appointments in the 
Regular Marine Corps in grades not above captain may be made from 
“master, technical, and staff sergeants of the Regular Marine Corps.” 
The Historical and Revision Notes to that section indicate that such 
provision was derived from section 302(c) of the Officer Personnel Act 
of 1947, ch. 512, 61 Stat. 830, 34 U.S.C. 3c (1952 Ed.), which authorized 
temporary appointments in the Regular Marine Corps in grades not 
above captain of “staff sergeants and above in the Regular Marine 
Corps.” The notes further state that “the words ‘and above’ have been 
executed by naming the grades they imply, to wit * * * master and 
technical sergeants.” At that time the only grades above staff ser- 
geant in the Marine Corps were the grades of technical sergeant. (E-6) 
and master sergeant (E-7). Section 5596(b) reenacted the law, as it 
then existed, without substantive change. See section 49(a) of the act 
of August 10, 1956, 70A Stat. 640. 

Enlisted pay grades E-8 and E-9 were established by section 1(1) 
of the military pay act of 1958, Public Law 85-422, approved May 20, 
1958, 72 Stat. 123, amending section 201(a) of the Career Compen- 
sation Act of 1949, ch. 681, approved October 12, 1949, 63 Stat. 805, 
37 U.S.C, 232(a) (1958 Ed.), now codified in 37 U.S.C. 203. Enlisted 
members serving in the grade of master gunnery sergeant have been 
assigned pay grade E-9 by the Secretary of the Navy under 37 U.S.C. 
201(g). 

Inasmuch as the provisions of 10 U.S.C. 5596(b) do not expressly 
authorize the appointment of an enlisted member in the Regular Ma- 
rine Corps in the grade of master gunnery sergeant (E-9) to the grade 
of second lieutenant, you say that there is doubt that the appoint- 
ment of Sergeant Shiver to the commissioned grade of second lieuten- 
ant is legally sufficient to authorize payment of the deposits and 
interest at the time of such appointment in view of (1) the rule of 
statutory construction that the express enumeration of certain classes 
of persons indicates an intent to exclude any class of persons not men- 
tioned and (2) cautions in certain judicial decisions against departing 
from the literal language of a statute in order to reach a conclusion 
deemed to be in accord with the spirit and purpose of the statute. 

In that connection you say that memory suggests that at hearings 
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(a copy of which you do not have) before Subcommittee No. 2 of the 
Committee on Armed Services, House of Representatives, on H.R. 
9979, 85th Cong., a bill similar to H.R. 11470, which became the mili- 
tary pay act of May 20, 1958, the Department of Defense indicated 
that the new enlisted pay grades E-8 and E-9 were to be the terminal 
points in the military careers of enlisted members promoted to those 
grades and that those grades would not be used as stepping stones for 
promotion to warrant officer or commissioned officer grades. 

The legislative history of the 1958 military pay act indicates that 
the proposed new pay grades E-8 and E-9 should be reserved for 
career enlisted men (that former commissioned officers should not be 
appointed to such grades upon enlistment following commissioned 
officer service). An intention to preclude the appointment of enlisted 
members in grades E-8 and E-9 as commissioned officers, however, 
was expressly disavowed. Thus, in the hearings on H.R. 9979 at 
page 5141 there appears the following exchange: 

Mr. WILSON. It would be pretty obvious when we got into the E-8 or E-9 cate- 
gory he would not be considered in the future for any warrant officer or officer 
promotions? 

Colonel Keck. Short of exceptional ability, peculiar skill, or possibly mobiliza- 


tion. It is not intended that this be utilized for other than a normal enlisted 
career pattern. 


With respect to appointments of enlisted members in grades E-8 and 


K-9 to commissioned officer grades, it is stated in H. Rept. No. 1538, 
85th Cong., 2d sess., at page 46 that : 


H.R. 11470 also provides a special pay scale in the 3 lower officer grades for 
enlisted personnel with more than 4 years of enlisted service. Without such 
a’ provision, the enlisted man E-5 through E-9 could not in the future become 
an officer without suffering a loss of pay too great to be endurable. 


KC 


In view of the legislative history of 10 U.S.C. 5596(b) and the ex- 
pressly stated legislative intent in the act of August 10, 1956, to restate 
existing law without substantive change, we believe it is evident the 
Congress intended that qualified enlisted men of the Marine Corps in 
the grades of staff sergeant and above should be eligible for temporary 
officer appointments in the Regular Marine Corps under that section. 
In such circumstances, a conclusion that in creating two top additional 
enlisted grades the Congress intended to bar persons holding those 
grades from the temporary promotion benefits of section 5596(b) 
would appear to be warranted only on the basis of language clearly so 
providing. Since such language was not included in the 1958 act and 
its legislative history contains expressions negativing such intent, it is 
our view that the appointment of Master Gunnery Sergeant Shiver as 
a second lieutenant was authorized under the provisions of 10 U.S.C. 
5596(b). 
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Accordingly, we think that such appointment is proper and that 
payment on the enclosed voucher is authorized, if otherwise correct. 


[B-159715] 


Funds—Federal Grants, Etc., to Other Than States—Program 
Participation by Federal Agencies 


In connection with the College Work-Study Program prescribed by the Economic 
Opportunity Act of 1964, as amended, providing for the part-time employment of 
students and authorizing the Commissioner of Education to enter into grant 
agreements with institutions of higher education and to pay the “Federal 
share” of 90 percent of the cost of a program, the remaining 10 percent of the 
cost is not considered within the purview of the “Federal share” contribution 
and a Federal agency, authorized as a “public organization” to utilize work-study 
enrollees is not precluded from making payments under a study program that are 
in addition to those made by the Commissioner, provided no profit results to 
the sponsoring institution. 


Colleges, Schools, Ete.—Work Study Programs—Economic Oppor- 
tunity Act—Agency Participation Apart From Grant Agreement 

The unreimbursed administrative costs, such as social security taxes, compen- 
sation insurance and other standard contributions, relating to enrollees placed 
with Federal agencies in connection with the College Work-Study Program au- 


thorized by the Economic Opportunity Act of 1964, as amended, may be paid by the 
agencies in addition to the 10-percent payment made under the grant agreement. 


Colleges, Schools, Etc.—Work Study Programs—Economic Oppor- 
tunity Act—Agency Participation Apart From Grant Agreement 

The additional payments by Federal agencies employing students under the Col- 
lege Work-Study Program prescribed by the Economic Opportunity Act of 1964 
may be made on a flat percentage rather than an actual cost basis, provided 
the records of the institutions of higher education are periodically reviewed to 
assure the appropriateness of the payments being made and the percentages 


adjusted where necessary to maintain a reasonable long-term relationship between 
actual costs and payments. 


To the Administrator, Veterans Administration, August 4, 1966: 


By letter of July 19, 1966, you submitted for our consideration and 
decision the question as to whether the Veterans Administration may 
make payments to colleges for employer contributory payroll costs 
in connection with the College Work-Study Program under title 1-C 
of the Economic Opportunity Act of 1964, as amended, 42 U.S.C. 2751 
et seq. 

The general purpose of the work-study program is to stimulate and 
promote the part-time employment of students in institutions of 
higher education who are in need of earnings to pursue their courses 
of study. 42 U.S.C. 2751. Toward this objective, the Commissioner 
of Education is authorized to enter into grant agreements with insti- 
tutions of higher education providing for operation by the institu- 
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tions of programs for the part-time employment of their students in 
work for the institutions themselves or work in the public interest 
for public or private nonprofit organizations. The “Federal” share 
of the compensation of the students is limited to 90 percent of such 
compensation for work performed during the period ending August 
19, 1967, and 75 percent thereafter. 42 U.S.C. 2753(a) ; id. 2754(f). 
It has been determined that Federal agencies qualify as public or- 
ganizations which may utilize the services of students in the program. 
Cf. our decision of July 21, 1964, B-153694. See also letter of June 
9, 1965, from the Assistant Attorney General Office of Legal Counsel, 
to the General Counsel, Office of Economic Opportunity. United 
States Civil Service Commission Bulletin No. 300-5, November 5, 
1965, stipulates the conditions under which Federal agencies may 
cooperate with institutions by providing job opportunities for students 
in the program. The Veterans Administration is participating in 
the program as authorized by CSC Bulletin No. 300-5 with the 
Office of Educatien bearing 90 percent of the compensation cost 
involved and the Veterans Administration bearing the remaining 10 
percent. 

Your inquiry to this Office stems from several requests that the 
Veterans Administration pay in addition to the 10 percent remainder, 
the employer contributory payroll costs (social security taxes, com- 
pensation insurance and related standard contributions) and that such 
payment be at a flat percentage charge directly related to the em- 
ployer payroll contributions, rather than on the basis of exact costs. 

The extent of authorized Federal participation in the program is 
contained in subsections 124(b) and 124(f) of the Economic Oppor- 
tunity Act of 1964, as amended, 42 U.S.C. 2754(b) and 2754(f). 
Subsection 124(f) provides that agreements with institutions of higher 
education for work-study grants shall : 
provide that the Federal share of the compensation of students employed in 
the work-study program in accordance with the agreement will not exceed 
90 per centum of such compensation for work performed during the period 
ending three years after the date of enactment of this Act, and 75 per centum 
thereafter. 

Subsection 124(b) authorizes the institutions to utilize a limited 
amount of grant funds to cover administrative expenses. 

While it might well be argued that the specific limiting provisions 
cited preclude contribution toward student compensation and admin- 
istrative expenses by any Federal agency over and above the contribu- 
tions by the Commissioner of Education, such a contention has been 
cast aside by construction of the term “Federal share” as pertaining 
only to payments made by the Commissioner of Education. On this 
basis it has been concluded that the quoted limitation does not pre- 
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clude other Federal agencies which utilize work-study enrollees from 
making payments in addition to those of the Commissioner. But 
though the term “Federal share” may properly be restricted to pay- 
ments by the Commissioner of Education, that is not to say that 
additional payments by other Federal agencies are authorized to 
be made without limitation. Although there is no specific provi- 
sion of law which can be cited as limiting the contributions of Federal] 
agencies which engage in the work-study program as “public organi- 
zations” authorized under the act, we believe it would be stretching too 
far the concept pursuant to which Federal payments in addition to 
those of the Commissioner of Education have been authorized if such 
additional payments together with those of the Commissioner were 
allowed to result in a profit to the sponsoring institution. However, 
to the extent that the sponsoring institutions actually incur unreim- 
bursed administrative costs related to enrollees placed with Federal 
agencies, we perceive of no reason why the Federal agencies may not 
properly include such otherwise unreimbursed costs in amounts to 
be paid by them under the program. And there is no reason for 
construing the institutions’ contributory payroll costs as other than 
administrative costs. Accordingly, the question presented is answered 
in the affirmative to the extent that the costs in question are not re- 
covered by the institutions from any other source. 

With regard to that portion of your inquiry as to whether such 
additional payments as are herein authorized may be made on a flat 
percentage rather than actual cost basis, we would have no objection 
to such a procedure, provided that the records of the institutions are 
periodically reviewed to assure the appropriateness of the payments 
being made and the percentages adjusted where necessary to maintain 
a reasonable long term relationship between actual costs and payments. 

Since implementation of this decision may require some degree of 
coordination with the Commissioner of Education, we are sending 
him a copy. 


[B-159727] 


Compensation—Postal Service—Downgrading—Saved Compensa- 
tion—Service Credits 


A postal employee in grade PFS-7, step 8, under a permanent appointment at the 
time of demotion to grade PF'S-4, may have his service under a temporary promo- 
tion to grade PF'S-7 added to his permanent service in that grade to qualify him 
for salary retention under 39 U.S.C. 3560 at the rate of pay he was receiving at 
the time of his demotion, 39 U.S.C. 3560(b) (3) providing that salary protection 
will not be afforded an employee whose reduction in salary was a condition of 
his temporary promotion having no application to the employee serving under 
a permanent appointment at the time of demotion, nor does section 753.42 of the 
Postal Manual preclude credit for service under a temporary promotion made 
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permanent in determining salary standing during the 2-year period prior to 
demotion. Therefore, the employee is entitled to a retroactive salary adjustment 


= 


based on grade PFS-7, step 8, to date of demotion. 
To the Postmaster General, August 4, 1966: 


We refer to the claim of Mr. James P. Gibbons, an employee of 
the United States Post Office, Miami, Florida, for additional com- 
pensation subsequent to his demotion from grade PFS-7 on October 9, 
1965, which was the subject of the report of the Deputy Assistant 
Postmaster General, Bureau of Personnel, dated January 10, 1966, 
tothe Claims Division of our Office. 

The question presented by Mr. Gibbons’ claim is whether his serv- 
ice under a temporary promotion to grade PFS-7, March 30, 1963, 
to January 18, 1964, may be added to his permanent service in that 
grade—January 18, 1964, to October 9, 1965—so as to qualify him 
for salary retention under 39 U.S.C. 3560 at the rate of pay he received 
in grade PFS-7 after his demotion to grade PFS—4 on October 9, 1965. 

39 U.S.C. 3560(b) (3) provides that salary protection will not be 
afforded an employee whose reduction in salary standing was a con- 
dition of his temporary promotion or temporary assignment to the 
salary standing from which he is being demoted. Since Mr. Gibbons 
was serving under a permanent appointment to grade PFS-7 at the 
time of his demotion it does not appear that that provision was ap- 
plicable to his case. 


39 U.S.C. 3560(c) provides in pertinent part : 


(ec) The rate of basic salary to which such employee is entitled under sub- 
section (b) of this section with respect to each reduction in salary standing to 
which this section applies shall be the lesser of the following : 

(A) the amount of the existing rate of basic salary of the employee im- 
mediately prior to the reduction in salary standing * * * 


* x a * He Ne * 


(©) the amount of the rate in the lowest salary standing which such employee 
held during the two years immediately preceding such reduction in salary stand- 
ing augmented by each step increase which he would have earned in such salary 
standing and by each increase provided by law in such salary rate. 


Under the facts as presented to us Mr. Gibbons’ salary standing for 
the 2 years prior to his demotion on October 9, 1965, was never below 
that for grade PFS-7, step 8. We find no provision in the applicable 
law or in section 753.42 of the Postal Manual which prevents the 
credit of service under a temporary promotion which has been made 
permanent for the purpose of determining the employee’s salary 
standing during the 2-year period prior to his demotion. 

Therefore, it appears that Mr. Gibbons is entitled to salary pro- 
tection based on his serviée in grade PFS-7, step 8, for the period of 
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2 years subsequent to his demotion of October 9, 1965. Accordingly, 
Mr. Gibbons’ compensation should be adjusted retroactive to the date 


of his demotion to allow him the benefit of salary protection under 
39 U.S.C. 3560 on the basis of his service in grade PFS-7, step 8. 


[B-159476] 


Travel Expenses—Military Personnel—Separation—Leave Prior to 
Effective Date of Orders 

A member of the uniformed services departing his last station in a leave 
status after receipt of orders releasing him from active duty or effecting his 
retirement but prior to the effective date of his orders, who travels at personal 
expense to home of selection, home of record, or place of entry on active duty is 
entitled to the travel and transportation allowances authorized in 37 U.S.C. 
404(a). The member’s separation, a permanent change of station that is no 
different from a permanent change-of-duty station incident to which a member 
on official leave while en route to a new duty station is not deprived of travel 
and transportation allowances, entitles him to the allowances and he may be 
reimbursed for the travel performed at personal expense while on official leave 
prior to the effective date of orders issued releasing him from active duty or 
effecting his retirement. 


To the Secretary of the Air Force, August 8, 1966: 


Further reference is made to letter of June 9, 1966, from the As- 
sistant Secretary of the Air Force (Financial Management) request- 
ing a decision whether a member of the uniformed services may be 
reimbursed for travel to home of selection, home of record, or place 
of entry on active duty, when he performs such travel at personal ex- 
pense while on official leave prior to the effective date of his release 
from active duty or retirement, provided he has in his possession the 
orders directing his separation on the date travel from the last duty 
station is commenced. The request was assigned PDOTATAC Control 
No. 66-22 by the Per Diem, Travel and Transportation Allowance 
Committee. 

The Assistant Secretary says that Department of the Air Force 
retirement orders, other than for disability, are normally issued 60 
to 90 days in advance of the effective dat of retirement, and that with 
the exception of final administrative processing at base level the 
member is ready for retirement. He expresses the opinion that if 
there is no specific military requirement for the member’s presence at 
his duty station other than the final out-processing in such cases, it is 
reasonable to assume that some members would take leave to arrange 
their retirement residence, place children in school, and seek or obtain 
civilian employment. He states, however, that, based on decisions 
of this Office which hold that members are entitled to travel allowances 
only for travel performed while in a travel status upon public business 


277-066 O-68—10 
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and pursuant to competent orders and that travel incident to leave 
of absence is not travel on official business, the department prohibits 
a member from being absent from duty station in a leave status on the 
last day of active duty prior to retirement. 

Reference is made to decision of February 9, 1961, B-144594, which 
involved an Army officer placed on the temporary disability retired 
list who traveled to his home of selection in a leave status prior to re- 
ceipt of retirement orders and whose claim for such travel was denied 
for the reason that the travel by him and his wife was performed in a 
leave status and prior to issuance of retirement orders. The Assistant 
Secretary points out, however, that in decision of December 19, 
1960, 40 Comp. Gen. 375, relating to what constitutes a reasonable 
time for performing travel in compliance with retirement orders, we 
referred to travel from last station to home under retirement orders 
as travel on public business and he suggests that in that view of the 
matter, a member should be permitted, if otherwise eligible and ad- 
ministratively processed, to utilize accrued leave to perform travel 
prior to the effective date of the retirement order if such order is in 
his possession. 

In support of this view, the Assistant Secretary points out that the 
Army Regulations (now paragraph 8h, Army Regulations 630-5, Oc- 
tober 18, 1965) provide that absence from home station in a leave 
status at time of retirement may be authorized, provided the member 
actually has retirement orders in his possession and transfer processing 
has been completed prior to departure and that the member granted 
leave will, on date of retirement (first day in a retired status), per- 
sonally notify the commander having custody of his records, by tele- 
gram or other expeditious means, of his actual whereabouts. 

Section 404(a) of Title 87 U.S. Code, provides, insofar as here 
pertinent, for travel allowances under regulations prescribed by the 
Secretaries concerned for travel performed or to be performed by a 
member under orders upon a permanent change of station or upon 
separation from the service, placement on the temporary disability 
retired list, release from active duty of retirement from his last duty 
station to his home or the place from which he was ordered to active 
duty. Subsection (c) of that section provides that if the member is (1) 
retired, or is placed on the temporary disability retired list under chap- 
ter 61 of Title 10 U.S. Code, or (2) is retired with pay under any other 
law, or immediately following at least 8 years of continuous active 
duty with no single break therein of more than 90 days, is discharged 
with severance pay or is voluntarily released from active duty with 
readjustment pay, he may select his home for the purpose of travel 
and transportation allowances authorized by subsection (a). Under 
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the provisions of 37 U.S.C. 411, the Secretaries concerned are au- 
thorized to define the words “permanent station” for purposes of those 
provisions and the term “permanent change of station” is defined in 
paragraph M3003-1a of the Joint Travel Regulations as including the 
change from last duty station to home upon separation from the serv- 
ice, placement upon the temporary disability retired list, release from 
active duty, or retirement. 

Thus, under the law and regulations the change from last station 
to place from which called to active duty or to home upon release from 
active duty or retirement is a permanent change of station for pur- 
poses of travel and transportation allowances and as indicated in the 
decision of December 19, 1960, we see no reason why it should be 
viewed differently from any other permanent change of station for 
such purposes. The fact that a member under permanent change- 
of-station orders avails himself of leave en route has not been viewed 
as depriving him of the allowances to which he would be entitled had 
he not availed himself of the leave. See paragraph M4156, case 9, 
of the Joint Travel Regulations. Accordingly, it is our view that 
a member who departs his last station in a leave status for the place 
from which ordered to active duty, or to. home, after receipt of the 
orders releasing him from active duty, or effecting his retirement, 
is not deprived of his entitlement to travel and transportation al- 
lowances solely because the travel may be performed in a leave status 
prior to the effective date of his orders. The decision of February 9, 
1961, B-144594, involved travel performed in a leave status prior 
to receipt of orders and is not in conflict with that view. 

Your question is answered in the affirmative. 


[B-159638] 


Pay—Promotions—Effective Date—Reservists—While on Active 
Duty for Training 


A Reserve officer of the uniformed services retroactively promoted from the grade 
of major to the grade of lieutenant colonel during a period of active duty for 
training is entitled to the pay and allowances of the higher grade from the 
effective date of the retroactive promotion under the provisions of the Reserve Of- 
ficer Personnel Act of 1954, as amended, and he may be paid the differences in pay 
and allowances between the two grades for the period of active duty performed 
subsequent to the effective date of his promotion. 


To Lieutenant Colonel M. T. Ebetino, Department of Defense, 
August 9, 1966: 


Further reference is made to your letter of June 14, 1966, reference 
DGSC-CF-PC, requesting an advance decision as to whether payment 
of the difference in basic pay and allowances between that authorized 
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for the rank of major with over 24 years of service and that authorized 
for the rank of lieutenant colonel with over 24 years of service, may 
be made to Lieutenant Colonel John Wendell Nicewander, USAR, 
O1583442, for the period from November 28 through December 10, 
1965. Your letter was forwarded here by the Comptroller, Defense 
Supply Agency, Cameron Station, Alexandria, Virginia. 

By Letter Order No. T-10-92, dated October 18, 1965, the officer 
was ordered to active duty for training in the grade of major, which 
he then held, for a period of 12 days, exclusive of travel time, with 
direction to report to Defense General Supply Center, Richmond, Vir- 
ginia, not later than 0800 hours, November 29, 1965. On February 10, 
1966, he was advised that he was promoted to the grade of lieutenant 
colonel, USAR, effective on October 21, 1965. Hence, he is claiming 
increased pay and allowances for the period of his active duty for 
training based on such promotion. 

Section 3363(d), 10 U.S. Code, as added by section 1(79) (I) of 
the act of September 2, 1958, Public Law 85-861, 72 Stat. 1470, which is 
a substantial reenactment of section 303(b) of the Reserve Officer 
Personnel Act of 1954, approved September 3, 1954, ch. 1257, 68 Stat. 
1154, 50 U.S.C. 1223(b) (1952 Ed., Supp. IV), provides that: 

(d) A promotion under this chapter may be made effective before, on, or after 
the date on which it is made. The officer concerned is entitled to pay, allowances, 
and any other benefits provided by law for the grade to which he is promoted 
from the effective date of the promotion. 

Section 3380(a), 10 U.S. Code, as added by section 1(79) (E) of the 
act of September 2, 1958, is a reenactment, with some changes, of sec- 
tion 333 of the Reserve Officer Personnel Act of 1954, as amended by 
section 10 of the act of June 30, 1955, ch. 247, 69 Stat. 222, 50 U.S.C. 


wae, 2) 


1273(a) (1952 Ed., Supp. IV), and provides as follows: 


(a) A reserve commissioned officer on active duty (other than for training) 
who is promoted to a reserve grade that is higher than the grade in which he is 
serving continues to serve on active duty in the grade in which he was serving 
immediately before that promotion. Unless he expressly declines the promotion 
he shall be treated as if he had accepted, on the date of that promotion, an appoint- 
ment in a temporary grade equal to the grade in which he was serving before that 
promotion. If he elects not to continue on active duty in the grade in which he 
is serving, he shall, except as provided in subsection (b), be relieved from active 
duty and be promoted on the day after he is relieved or on the date on which he 
would have been promoted if he had stayed on active duty, whichever is the later. 
If he is relieved from active duty after the date on which he would have been 
promoted if he had stayed on active duty, he shall be credited with the service 
he would have had if he had remained on active duty and had been promoted. 


With regard to the parenthetical phrase “(other than for training)” 
in 10 U.S.C. 3380(a), it is noted that the phrase did not appear in sec- 
tion 333 of the 1954 act as amended by the 1955 act. The reason for 
the insertion of that phrase in the 1958 act, while not disclosed in the 
legislative history of that provision of law, appears to be clear. Sec- 
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tion 102(5) of the Reserve Officer Personnel Act of 1954, 68 Stat. 1149, 
provided that unless otherwise specifically provided the terms used in 
that act had the same meaning as in the Armed Forces Reserve Act of 
1952. Section 101(b) of the Armed Forces Reserve Act of 1952, 
approved July 9, 1952, ch. 608, 66 Stat. 481, 50 U.S.C. 901(b) (1952 
Kd.), defined the term “active duty” as meaning “full-time duty in the 
active military service of the United States other than active duty for 
training.” 

Section 101(b) of the Armed Forces Reserve Act of 1952 was 
repealed by section 53 of the act of August 10, 1956, ch. 1041, 70A 
Stat. 641, 682, and the definition of “active duty” in the later act (10 
U.S.C. 101(22)), includes “full-time training duty.” When section 
333 of the Reserve Officer Personnel Act of 1954, as amended, was 
codified in 1958 as 10 U.S.C. 3380(a), the codifiers of the law, being 
aware of the change in the definition of the term “active duty” by the 
act of August 10, 1956, incorporated the parenthetical phrase “(other 
than for training)” in the law in order to negative any implication that 
by repealing section 101(b) of the 1952 act the Congress intended 
thereby to bring Reserve officers on active duty for training within the 
purview of section 333 of the 1954 act as amended by the 1955 act. 

Accordingly, under the Reserve Officer Personnel Act of 1954, as 
amended, and as codified in 10 U.S.C. 3363(d) and 3380(a), a Reserve 
officer who is promoted while serving on active duty for training, as dis- 
tinguished from one serving on active duty, is entitled to the pay and 
allowances of the higher grade from the effective date of the promotion. 
If the promotion is made retroactively effective he is entitled to the 
difference between the pay and allowances of the higher grade and 
pay and allowances of the grade in which he served or is serving on 
active duty for training from the effective date of the promotion. 
Since Colonel Nicewander’s promotion was effective October 21, 1965, 
and he served on active duty for training subsequent to the date of such 
retroactive promotion, he is entitled to the difference between the pay 
and allowances received (O—4), and pay and allowances of the higher 
grade (O-5). 

The voucher, which is returned herewith, may be paid in the proper 
amount found due, if otherwise correct. 























[B-158025] 


Bids—Evaluation—Delivery Provisions—Freight Rates—Erro- 
neous 





Although correction of erroneous freight rates used by the contracting officer 
displaces the low bidder, the contracting officer having in good faith relied upon 
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transportation experts in his evaluation, and the low bidder having no knowl- 
edge of the error, the contract voidable at the option of the Government need 
not be canceled due to the high priority rating assigned to the procurement. 


Bidders—Qualifications—Administrative | Determinations—Pro- 
priety 


A contracting officer who is satisfied that a proposed contractor is qualified 
on the basis that although the tooling necessary to perform the contract had not 
been acquired at the time of a preaward survey, arrangements for the tooling 
will have been completed by the time of contract performance, that a change 
in place of performance is the result of a change in workload and not an indication 
of nonresponsibility, and that the contractor who had experienced prior difficul- 
ties on a similar contract is presently capable of performing, has legitimately 
exercised his discretionary powers, and the contracting officer’s finding that 
the contractor was responsible not having been arbitrary, capricious or without 
substantial basis of fact, any later determinations as to the contractor’s ability 
to meet delivery dates is for determination by the contracting officer, who can 
terminate the contract for default if necessary. 


Contracts—Specifications—Samples—Preproduction Sample Re- 
quirement—Administrative Determination 


Under an invitation requiring the submission of preproduction samples and re- 
serving the right to waive the requirement in the case of prior producers who 
furnish evidence that prior Government approval of their products was appropri- 
ate for the current procurement, the determination whether or not to waive pre- 
production samples is essentially an administra'ttive function, and the determina- 
tion will not be disturbed unless the contracting officer’s determination that 
samples should not be waived is shown to be arbitrary, capricious, or without 
substantial basis of fact. 


Bids—Evaluation—Delivery Provisions—Consolidation of Ship- 
ments 


A consolidation of shipments of Government-furnished property from two 
diverse points in the United States to a Canadian contractor not required by 
the invitation nor paragraphs 1-1307 and 1-1308 of the Armed Services Pro- 
curement Regulation, prescribing consolidation of small shipments into carload 
or truckload lots at or near point of origin to provide for delivery in larger 
quantities at lower rate and normal storage-in-transit arrangements, the con- 
tracting officer properly did not consider consolidation in bid evaluation, for 
with no guarantee the two shipments would arrive at the consolidation point 
on or about the same time, a ‘storage-in-transit arrangement under which the 
earrier retained control of one shipment awaiting delivery of the second and 
stored the retained shipment free of charge for an undetermined period of time 
is not within the contemplation of paragraph 1—1308. 


Bids—Evaluation—Delivery Provisions—Currency Differentials 


The 3-percent currency differential savings on shipments between Canada and 
the United States is not for consideration in the evaluation of bids where the 
invitation provides for f.o.b. origin delivery under a Government Bill of Lading 
(GBL) prescribing payment at destination—prepayment of transportation 
charges prohibited by 31 U.S.C. 529—and contains no provision for the prepay- 
ment of transportation charges by the contractor or subcontractor. However, 
the currency differential is for application to shipment's of Government-furnished 
property shipped from the United States to the plant of a Canadian contractor 
under a GBL requiring payment of transportation charges at the Canadian 
destination in Canadian funds. 














Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 125 


To the Canadian Commercial Corporation, August 10, 1966: 


Further reference is made to your letter dated March 16, 1966, pro- 
testing award of a contract to Specialty Electronics Development 
Corporation under invitation for bids No. AMC (E)-36-039-66-307-5. 
A protest was also made in this case by Radio Engineering Prod- 
ucts (REP), the proposed subcontractor of your corporation. 

The subject invitation was for TA-312/PT telephone sets and pro- 
vided that award would be made on the basis of the lowest evaluated 
bid after consideration of transportation charges, discount and mili- 
tary packaging and packing charges. The invitation also required 
the submission of preproduction samples, but reserved the right to 
waive the requirement in the case of prior producers who furnished 
evidence that prior Government approval of their product was ap- 
propriate for the current procurement. Bidders were instructed 
to provide for a reduction in price for preproduction sample waiver. 
Five responsive bids were received. The bid of Canadian Commer- 
cial Corporation (CCC), before evaluation of transportation charges, 
was $3,310,485.52 with preproduction samples and $3,307,431.30 with- 
out samples, and was the low unevaluated bid. Specialty’s bid before 
evaluation of transportation charges was $3,317,474.50 with prepro- 
duction samples and $3,311,369.12 without samples, and was second 
low. Samples were not waived for either bidder, and after addition of 
transportation charges, Specialty’s bid was $3,334,978.87 and the bid 
of CCC was $3,335,001.93, a difference of $23.06 in favor of specialty. 

Award was made to Specialty on February 28, 1966, and protests 
were received in this Office on March 3, 1966, from REP and on 
March 7, 1966, from CCC. Both protests allege that errors were made 
in the transportation evaluation in that the contracting officer failed to 
consider a consolidation of shipments at Montreal of Government- 
furnished property shipped from two different locations in the United 
States to the REP plant in Campbellton, New Brunswick, Canada, in 
accordance with paragraphs 1-1307 and 1-1308 of the Armed Services 
Procurement Regulation (ASPR), and in that the contracting officer 
failed to consider an approximate 3-percent currency differential sav- 
ings on shipments of finished products from the REP plant to destina- 
tions in the United States. The protests also allege that the contract- 
ing officer erred in not granting a preproduction sample waiver to CCC 
as a prior producer. The protest of REP further alleges that Specialty 
was not a responsible bidder because it was not in possession of the 
tooling necessary for production of the TA-312/PT telephone sets 
when the award was made; because the place of performance was 
changed from Lowell, Massachusetts, to Southbridge, Massachusetts ; 
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and because of Specialty’s difficulties in completing a prior contract 
for telephone sets. 

The report submitted to this Office by the United States Army Elec- 
tronics Command reveals that a preaward survey was performed to 
determine Specialty’s responsibility, that the survey considered actual 
and proposed plant capacities, including the Southbridge location, and 
that the survey was affirmative. The determination of responsibility 
is a function of the contracting agency in which there is a wide range 
of discretion. This Office will not interfere with a contracting officer’s 
determination that a particular contractor is or is not responsible unless 
it is shown that his actions are arbitrary, capricious or without substan- 
tial basis in fact. The fact that a proposed contractor has not acquired 
the tooling necessary to perform the contract at the time the survey 
is performed does not render him nonresponsible so long as the con- 
tracting officer is satisfied that arrangements have been made to acquire 
the tooling in time to perform under the contract. In fact we have been 
informally advised that the necessary tooling has now been acquired by 
the contractor. Similarly, the change in the place of performance from 
Lowell to Southbridge is not an indication of nonresponsibility. The 
administrative report states that the change came about as a result of 
a change in Specialty’s workload making the Southbridge location 
available for work under the subject contract, not because there was 
any question of Specialty’s ability to perform at Lowell, and we there- 
fore fail to see how this change reflects on Specialty’s responsibility: 
Finally, Specialty’s prior difficulties on a similar contract are not for 
consideration in view of the contracting officer’s determination that it 
is presently capable of performing. We therefore conclude that the 
contracting officer’s determination that Specialty was responsible was 
a legitimate exercise of his discretionary power which cannot be 
challenged by this Office. 

In justification of the contention that preproduction samples should 
have been waived for CCC as a prior producer, it is pointed out that 
REP, CCC’s first-tier subcontractor, has been in continuous produc- 
tion of the TA-312/PT telephone sets since the last preproduction 
sample evaluation was performed in 1961, with no changes in design, 
tooling, production equipment, supervisory engineering, production 
and engineering personnel, or lower-tier subcontractors. In addition, a 
list of contracts and subcontracts in which CCC and REP have de- 
livered and are currently delivering telephone sets was submitted. 
The contracting agency, on the other hand, advises that deliveries 
of the complete telephone set under current contracts contained in 
the above list “are for small quantities ranging from two (2) units 
to twenty-seven (27) units and would not have any preproduction 
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tests performed on them since they were being furnished by the prime 
contractor as a small part of a large system.” The agency also states 
that certain tests, such as shock, bounce, vibration, humidity and other 
nonelectrical tests, are performed on preproduction samples which are 
not performed on production units, and that these tests can be required 
in instances where a contractor has not had them performed for a 
period of time. Finally, the agency states that changes in sources 
of components and materials have been made since the 1961 sample 
evaluation. Again, the decision as to whether or not to waive pre- 
production samples is essentially an administrative function, and un- 
less the contracting officer’s determination that samples should not 
be waived is shown to be arbitrary, capricious, or without substantial 
basis in fact, it will not be disturbed by this Office. The waiver clause 
contained in the invitation reserved the right in the Government to 
waive samples or not to waive them and specified that, in addition to 
showing prior production, bidders were required to “furnish evidence 
with the bid/offer that prior Government approval is presently appro- 
priate for the products to be furnished hereunder.” While we do not 
necessarily agree that samples should have been required of REP 
in this case in view of its prior and continuing production of TA-312/ 
PT telephone sets, we are unable to conclude that the contracting offi- 
cer’s finding that for the reasons listed above REP should submit 
samples was such an improper use of his discretion that it could be 
termed arbitrary, capricious or without substantial basis in fact. 

We do not agree that ASPR 1-1307 and 1-1308 require, or even 
permit, the type of consolidation of shipments proposed by you. The 
language of ASPR 1-1307, in our opinion, clearly refers to consolida- 
tion of small shipments into carload or truckload lots at or near the 
point of origin as authorized by tariff consolidating rules. The sec- 
tion mentions the revision of delivery schedules in order to provide 
for deliveries in larger quantities. Implicit in this statement, we 
think, is the fact that the consolidation of smaller quantities into larger 
ones takes place at or near the origin point in order to take 
advantage of lower rates from that origin point to a single desti- 
nation. The section also mentions consolidation of delivery schedules 
for supplies to be delivered to multiple destinations, but again assumes 
that the consolidation will take place at or near a single origin point. 
The consolidation proposed by you, however, involves consolidation of 
two shipments from diverse origin points (Lexington and Sacra- 
mento) at a point more than halfway to the ultimate destination with- 
out tariff authority, and with no guarantee that the two shipments will 
reach the consolidation point at or about the same time. ASPR 1- 
1308 provides for the use of transit arrangements which “afford an 
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opportunity to stop carload or truckload shipments at specific in- 
termediate points en route to the final destination in order to store, 
process, or fabricate, or for other purposes as specified in carriers’ 
applicable tariffs.” The section explains that transit arrangements 
permit the use of a through rate from origin point to ultimate desti- 
nation, plus a transit or other related charge, rather than a combina- 
tion of rates from origin point to transit point and then from transit 
point to ultimate destination, in cases where this arrangement would 
result in lower transportation charges. You propose to do the op- 
posite, i.e., to use a combination of a less than truckload rate to 
Montreal and a truckload rate from Montreal to Campbellton. Also, 
the usual procedure in transit arrangements calls for the relinquish- 
ment of control over the shipment by the inbound carrier during the 
stoppage in transit, with the outbound carrier not regaining control 
of the shipment until the stoppage in transit is completed. The pro- 
posed consolidation, on the contrary, would require D’Anjou Trans- 
port, the carrier from Montreal to Campbellton, not only to retain 
control of one shipment while awaiting delivery of the second ship- 
ment, but to store it free of charge for an undetermined period of time 
so that the two shipments could move from Montreal to Campbellton 
at the more favorable truckload rate. While D’Anjou Transport 
might use this arrangement for its own purposes, or even as a favor 
for a regular customer, there does not appear to be any way to assure 
its cooperation, and we do not feel that this is the type of “transit 
arrangement” contemplated by ASPR. Further, no provision for this 
kind of an arrangement was contained in the invitation. We therefore 
agree with the contracting officer’s determination that the consolida- 
tion feature was not for consideration. 

Regarding the 3-percent currency differential, you point out that 
Canadian tariffs provide for an approximate 3-percent currency dif- 
ferential savings on shipments between Canada and the United States 
which would inure to the benefit of the United States Government if 
payment was made in Canadian funds in Canada. You therefore 
allege that the contracting officer should have allowed for this 3-percent 
savings on shipments of finished products from Canada to the United 
States either by arranging for prepayment of freight charges on out- 
bound shipments by REP or by arranging for Government Bills of 
Lading (GBL’s) to be issued to and submitted for payment by the 
originating carrier, thereby insuring payment of freight charges in 
Canadian funds. 

While the 3-percent savings are for application where transportation 
charges are paid in Canadian funds in Canada, as suggested by you, 
it is our opinion that there is no way to arrange for payment of these 
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charges to the originating carrier in Canada. Since the invitation 
specified that delivery was to be f.o.b. origin, the Government would 
take title to the finished products at the delivery point and trans- 
portation to the ultimate destination therefore would be solely the 
responsibility of the Government. Shipments by the Government are 
required to be made on GBL’s and the terms of the standard GBL 
require that payment be made at destination, as prepayment of 
transportation charges is prohibited by 31 U.S.C. 529. Similarly, 
there was no provision in the invitation for prepayment of transporta- 
tion charges by the contractor or the subcontractor, and any offer to do 
so during evaluation would be a modification of the contractor’s bid 
after opening which would be detrimental to other bidders. 

In a letter dated April 13, 1966, from Mr. S. T. Fisher of REP to 
Mr. H. E. Swan of CCC, copies of which were provided our Office, 
the allegation is made that the wording of the GBL itself permits 
billing by the originating carrier, apparently after the shipment 
reaches the destination point. This allegation is based on the fact 
that the GBL states that the original bill of lading can be surrendered 
to the initial carrier instead of being sent immediately to the consignee 
and that payment to other than the last carrier can be stipulated in 
the routing instructions which accompany the GBL. While the GBL 
form does provide for surrender of the original GBL to the initial 
carrier, this surrender has nothing to do with payment. It is merely 
an alternate method of getting the GBL from the consignor to the 
consignee which is used as a matter of convenience to assure that the 
GBL is in the hands of the consignee at the same time that the shipment 
is delivered, so that it can be surrendered by the consignee to the 
destination carrier who then submits it for payment. See 4 CFR 52.9. 
Also, while the GBL form provides for a stipulation that payment can 
be made to other than the last carrier, this stipulation entails securing 
a waiver of the right to payment from the last carrier, as there is no 
requirement on a carrier to transport a shipment without some assur- 
ance or guarantee that freight charges will be paid. In the instant 
case it is doubtful if the destination carrier would have waived its 
right to payment, since there would have been no corresponding benefit 
to it in return for the waiver, and we therefore conclude that there 
was no obligation on the contracting officer to solicit a waiver. 

Mr. Fisher’s letter also maintains that the currency differential 
should apply to shipments of Government-furnished property from 
the United States to the REP plant since these shipments move on 
GBL’s which would be paid at the Canadian destination in Canadian 
funds. A savings of approximately $51 would be effected by the 
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application of the discount to the Government-furnished property 
shipments. We agree with this contention. 

Additionally, in verifying all of the freight rates used by the con- 
tracting officer, including shipments to and from the REP plant and 
shipments to and from Specialty’s Lowell, Massachusetts, location, 
several errors were found, some favoring REP and others favoring 
Specialty. These errors and the correct rates are set out below, along 
with the amount of increase or decrease in the respective bids: 


Contracting 
Aluminum Articles, NOIBN = Officer’s Basis U.S. GAO Basis 
From: Lexington Army Depot, 10,868 @ 10,868 as 14,000 @ 
Kentucky 
To: Lowell, Massachusetts $4.10/cewt. $3.74/cewt. 
Weight: 10,868 pounds $445.59 $523.60 
Authority: Item 5380, uniform classification No. 7, class 77%, 
minimum weight 14,000 per carload and trunk line 
tariff E/S-1008, ICC A-946 
Specialty’s bid increased by $78.01 
From: Atlanta Army Depot, 772 @ 772 @ 
Georgia 
To: Campbellton, New Bruns- $7.99/cwt. $8.93/cwt. 
wick 
Weight: 772 pounds $61.68 $68.94 
Authority: Item 5380, uniform classification No. 7, class 100, less 
than carload. Rate to Potomac Yard, Virginia, $3.70 
per trunk line tariff E/S 1008, ICC A-946; rate to Camp- 
bellton, New Brunswick, $5.23, per trunk line tariff 
125-A, ICC A-721. This combination of rates produces 
lowest charge basis since it does not require the protection 
of the minimum weight of 8,000 pounds. 
REP’s bid increased by $7.26 
From: Lexington Army Depot, 10,868 @ 10,868 @ 
Kentucky 
To: Campbellton, New Bruns- $7.28/cwt. $7.51/cwt. 
wick 
Weight: 10,868 pounds $791.19 $816.19 
Authority: Item 5380, uniform freight classification No. 7, class 100, 
less than carload. Rate to Cincinnati, Ohio, $1.60 per 
Southern Freight Association tariff S-1011—-A, ICC S-100; 
rate beyond to Campbellton, New Brunswick, per Central 
Freight Association tariff 260-D, ICC 1384, $5.91. 


REP’s bid increased by $25 
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Contracting 


Aluminum Articles, NOIBN Officer’s Basis US. GAO Basis 














From: Sacramento Army De- 6,950 @ 6,950 @ 
pot, California 
To: Campbellton, New Bruns- $13.08/cwt. $11.6314/cewt. 
wick 

Weight: 6,950 $909.06 $808.63 

Authority: Rate to Sault Sainte Marie, Michigan, $7.26, per item 
3200, Transcontinental Freight Bureau tariff 2-D, ICC 
1723. Rate to Sault Sainte Marie, Ontario, $0.44, per 
Soo Line tariff 25-J, ICC 3. Rate beyond to Campbell- 
ton, New Brunswick, $3.93, per Canadian Freight 
Association tariff 6—A. 

REP’s bid decreased by $100.43 


Telephone Sets, NOIBN 



























































From: Campbellton, New 75,280 @ 75,280 @ 
Brunswick 

To: Tobyhanna, Pennsylvania $3.37/cwt. $2.80/cwt. 

Weight: 75,280 pounds $2,536.94 $2,107.84 





Authority: To St. Leonard, New Brunswick, per item 30750, Canadian 
freight classification No. 21 and Canadian National 
Railways tariff C.M. 370, rate $0.68, minimum weight 
30,000 pounds; beyond to Tobyhanna, Pennsylvania, 
$2.12, minimum weight 30,000 pounds per item 35290, 
uniform freight classification No. 7 and trunk line tariff 
E-1009-A, ICC C-391. 
REP’s bid decreased by $429.10 
Note: The basis of rates via St. Leonard makes use of a combination 
of rates over a different route than the route named in the 
through rate published for freight moving from Campbellton 
to Tobyhanna rather than a lower aggregate of intermediate 
rates over the route covered by the through rate. This arrange- 
ment is permissible because there are no through rates via 
the route through St. Leonard, and rule 55(a) of ICC Tariff 
Circular No. 20 simply provides that a combination rate may 


not be made via a route where there is a through joint rate 
in effect. 
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Contracting 








Telephone Sets, NOIBN Officer’s Basis U.S. GAO Basis 
From: Campbellton, New 385,310 385,310 
Brunswick 
To: Sacramento, California @ $4.11/ewt. @ $4.20/cwt. 
Weight: 385,310 pounds $15,836.24 $16,183.02 


Authority: Rate at class 55 per item 30750, Canadian Freight classi- 
fication No. 21, minimum weight 30,000 pounds per 
carload to St. Leonard, New Brunswick, $0.68 per Cana- 
dian National Railways tariff CM-370, CTC E-3907. 
Rate to Van Buren, Maine, $0.09 per Bangor and Aroo- 
stook Railroad Company tariff 5001-C, ICC 3262. Rate 
beyond to Sacramento, California, $3.43, per item 9165, 
Transcontinental Freight Bureau tariff 1-N, ICC 1720. 

REP’s bid increased by $346.78 

The net increase in Specialty’s bid is $78.01, resulting in a corrected 

bid price of $3,335,056.88, while the net decrease in CCC’s bid, 

including a $51 reduction for the approximate 3-percent currency 
differential on Government-furnished property, is $201.49, resulting 
in a corrected bid price of $3,334,800.44, $256.44 lower than that of 

Specialty. We therefore conclude that CCC, not Specialty, was the 

low bidder and should have received the award. 


We note, however, that the error in the transportation evaluation 
was made by transportation experts, on whom the contracting officer 
had a right to rely and did rely in good faith. Additionally, there 
is no indication that Specialty had any knowledge of the error, and it 
therefore is our opinion that the contract is not void ab initio, but 
rather voidable at the option of the Government, and that cancellation 
should only be directed if determined to be in the best interests of the 
Government. An 02 priority designator has been assigned to this 
procurement due to its urgent need in Southeast Asia. In view of the 
high priority assigned to this procurement, we feel that the interests of 
the Government: would best be served by choosing the course of action 
in which there is the least chance that deliveries under the contract 
will be delayed. Also, in view of our determination that the contract- 
ing officer’s finding that Specialty was responsible was not arbitrary, 
capricious or without substantial basis in fact, we think that any later 
determinations with regard to Specialty’s ability to meet the delivery 
dates specified in the contract should properly be made by the contract- 
ing officer, who can terminate the contract for default if necessary, 
rather than by our Office, and that absent an indication from him that 
Specialty cannot deliver, we must assume that the work under the con- 
tract is proceeding according to schedule. We therefore conclude that 
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cancellation of the contract would not be in the best interest of the 
Government because the delay required to cancel the existing contract 
and make award to CCC would jeopardize timely delivery of these 
urgently needed items. 

Accordingly, your protest. must be denied. 


[B-157814] 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Emergency, Etc., Conditions 

A member of the uniformed services who relocates his household incident to an 
official alert notification but prior to the issuance of permanent change-of-sta- 
tion orders providing for his transfer to a restricted area overseas under para- 
graph M7108 of the Joint Travel Regulations (JTR) is not entitled to payment of 
the dislocation allowance prescribed by 37 U.S.C. 407 incident to the authorized 
move of dependents predicated on a member’s permanent change-of-station orders, 
section 407 providing no authority for the payment of a dislocation allowance 
in unusual or emergency circumstances. Therefore, absent statutory authority 
paragraph M9007 of the JTR may not be revised to provide for the payment of 
a dislocation allowance at the time a member’s dependents complete a relocation 


move in connection with an alert notice rather than at the time the member 
completes his permanent change of station. 


To the Secretary of the Army, August 11, 1966: 


Further reference is made to letter dated June 16, 1966, from the 
Under Secretary of the Army, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee on June 20, 1966, 
requesting a decision whether the Joint Travel Regulations may be 
amended to provide for payment of dislocation allowance when a 
member relocates his household incident to receipt of official alert 
notification prior to the issuance of permanent change-of-station 
orders under the circumstances described. The request was assigned 
Control No. 66-21 by the Per Diem, Travel and Transportation Al- 
lowance Committee. 

Paragraph M9007 of the Joint Travel Regulations currently pro- 
vides that when a member relocates his household incident to receipt 
of official alert notification but prior to the issuance of permanent 
change-of-station orders providing for transfer to a restricted area 
overseas under paragraph M7108, Joint Travel Regulations, he will 
be entitled to the payment of a dislocation allowance only when the 
permanent change of station has been completed. It is proposed to 
revise paragraph M9007 to provide for payment of the dislocation 
allowance at the time a member’s dependents complete a relocation 
move in connection with the alert notice rather than at the time the 
member actually completes the permanent change of station. The 
revision would provide for recoupment of the payment from the mem- 
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ber in the event. permanent change-of-station orders are not issued or, 
if issued, are subsequently canceled or revoked. The reason for the 
proposed revision, it is stated, is to alleviate a financial hardship on a 
member and his dependents when he has received an alert notice but 
may not actually complete a permanent change of station until 2 
months later. In the meantime, his dependents have relocated at per- 
sonal expense and must wait, under current regulations, until the mem- 
ber completes the permanent change of station before the dislocation 
allowance is payable. In justification of the proposal the view is ex- 
pressed that the two conditions imposed by the pertinent statute, 37 
U.S.C. 407, for entitlement to the dislocation allowance; namely, (1) 
the member’s dependents must make an authorized move, and (2) the 
move must. be predicated on a permanent change of station for the 
member, would be met in these cases albeit the permanent change-of- 
station orders have not actually been issued. 

In this connection the Under Secretary states that in our decision 
of October 28, 1965, to the Secretary of the Navy, 45 Comp. Gen. 208, 
no objection was interposed to amending the Joint Travel Regula- 
tions to provide for transportation of a member’s dependents incident 
to an official alert notification providing the actual movement com- 
mences within a period of 90 days (or such shorter period as may 
be specified in the regulations) after the alert notice has been issued. 
Also, he says the circumstances are such that the movement orders 
cannot be issued sufficiently in advance of the actual movement date 
to permit members concerned a reasonable time to relocate their house- 
hold before the movement to the overseas station commences. 
Further, it is pointed out that the conclusions reached in the cited 
decision provide the basis for the provisions of the Joint Travel 
Regulations in paragraphs M7108 and M8307 which authorize trans- 
portation of dependents and shipment of household goods to the same 
extent and subject to the same conditions and limitations as for as- 
signment to a restricted area under paragraphs M7005 and M8253-2. 

The Under Secretary states that since members are authorized to 
transport their dependents and ship their household goods upon of- 
ficial alert notification, it would seem that payment of the dislocation 
allowance would be proper under the same circumstances. 

In the cited decision of October 28, 1965, the question presented 
was whether the Joint Travel Regulations may be amended under 
the “unusual or emergency circumstances” provision of 37 U.S.C. 
406(e), or under any other existing provision of law, to permit move- 
ment of dependents, baggage and household effects of members of 
the uniformed services in the manner contemplated by 37 U.S.C. 
406(a) and (b) for members who are assigned to units located within 
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or outside the United States which have been alerted for possible 
deployment overseas in the same manner and to the same extent that 
is now provided in paragraphs M7005 and M8253-2, Joint Travel 
Regulations, for members assigned to restricted stations. In that 
decision we pointed out that an alert notice does not conform to the 
requirements of a competent travel order and may not be treated as 
a competent change-of-station order and that it was our view that 
dependents and household effects may not be relocated upon receipt of 
an alert order as though it were a permanent change-of-station order. 
We concluded, however, that transportation of dependents and house- 
hold effects of members alerted for possible deployment overseas might 
be authorized in the circumstances set forth in the submission under 
section 406(e) which provides authority under proper regulations for 
the transportation of dependents, baggage, and household effects as 
authorized under subsection (a) or (b) of that section, but only in 
unusual or emergency circumstances and where not otherwise au- 
thorized by permanent change-of-station orders. 

While authority for the movement of dependents in the above cir- 
cumstances was derived from the express authority in section 406(e) 
for their transportation in unusual or emergency circumstances not 
covered by change-of-station orders, that section contains no language 
which may be viewed as authorizing payment of the dislocation al- 
lowance and 37 U.S.C. 407, providing authority for payment of the 
dislocation allowance, contains no similar provision authorizing the 
payment of that allowance in unusual or emergency circumstances 
without authority of change-of-station orders, or in any circumstances 
other than in connection with the member’s permanent change of 
station. Since the dependents’ movement in the circumstances con- 
templated in paragraph M7108 is based on authority other than that 
for the member’s permanent change of station, we are of the view 
that there is no legal authority for the promulgation of the proposed 
regulations. See in that connection B-158976, June 7, 1966, copy 
herewith. 


[B-159633] 
Meetings—Rental of Conference Rooms—Prohibition 


The rental of conference rooms at several hotels in the District of Columbia 
for agency personnel use without a specific appropriation of funds violates the 
prohibition in 40 U.S.C. 34, and the certifying officers responsible for the rental 
payments may not be relieved of liability under 31 U.S.C. 82¢ on the basis the 
payments were certified as proper in good faith in reliance upon the actions 
of those whom they had reason to believe were informed as to the applicable 
legal requirements, the record evidencing the certifying officers either knew 
the pertinent facts or that reasonable diligence and inquiry would have uncovered 
the facts. 


277-066 O-68—11 
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Certifying Officers—Relief—Erroneous Payments—Statutory Pro- 
hibition 





Although under 31 U.S.C. 82e¢ a certifying officer may be relieved from liability 
when the facts incident to an improper payment are fully appreciated but the 
transaction involved was consummated in good faith, certifying officers ap- 
proving the rental of hotel rooms in the District of Columbia for the use of 
agency personnel without a specific appropriation of funds, prohibited by 40 
U.S.C. 34, may not be relieved of liability, section 8le making relief available 
only when a payment is not contrary to a prohibitory statute, and collection 
actions against the hotels receiving the improper payments are required, 40 
U.S.C. 34 constituting notice to all contractors or lessors of the prohibition. 


General Accounting Office—Decisions—Advance—Disbursing and 
Certifying Officers—Payments Prohibited by Statute 




















Section 3 of the act of December 29, 1941 (31 U.S.C. 82d) grants certifying 
officers the right to apply for and obtain a decision by the Comptroller General 
on any question of law involved in a payment presented for certification, and 
it is not an undue burden on the certifying officer to exercise the right when 
vouchers presented for certification cover payments that are in contravention 
of specific statutory prohibitions that are not clearly rendered inoperative. 


To the Administrator, Small Business Administration, August 11, 
1966: 


By letter of July 5, 1966, referring to the exceptions taken by this 
Office to payments made by the Small Business Administration to 
several hotels for conference meeting rooms utilized by SBA per- 
sonnel, you request that the accountable certifying officers involved be 
relieved of responsibility for the erroneous payments made. 
Essentially, the exceptions—Nos. 600051, 2, and 3 all dated April 12, 
1966, in the amounts of $557.92, $131.04 and $30, respectively—were 
taken on the basis that, in the absence of specific authority, payments 
for the hire by Government agencies of rooms in hotels to serve as 
conference meeting rooms violates the prohibition contained in the 
act of March 3, 1877, 19 Stat. 370, 40 U.S.C. 34, which provides that: 













No contract shall be made for the rent of any building, or part of any building, 
to be used for the purposes of the Government in the District of Columbia, until 
an appropriation therefor shall have been made in terms by Congress, and this 
clause shall be regarded as notice to all contractors or lessors of any such build- 
ing or any part of building. 















You point out that it was the belief of officials in your agency that 
the provisions of section 19(b) of the Government Employees Train- 
ing Act, Public Law 85-507, approved July 7, 1958, 5 U.S.C. 2318(b) 
(5 U.S.C. 4110), making agency travel appropriations available for 
attendance at certain meetings, constituted sufficient authority to over- 
come the specific prohibition of the 1877 act. 

The legislative history of the training act provision shows it was 
intended to dispense with the specific appropriation authorizations re- 
quired by 5 U.S.C. 83 (5 U.S.C. 5946) for the payment of expenses 
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of Federal officers and employees in attending meetings “of members 
of any society or association.” The provision has little or no bearing 
upon a purely internal conference or meeting sponsored by the Govern- 
ment and cannot be viewed as specifically or even impliedly relaxing 
the prohibition against renting building space in the District of Colum- 
bia for governmental purposes. 


Upon the basis of the following findings of fact, you request that the 
certifying officers be relieved of responsibility and that their accounts 
be adjusted accordingly : 


1. The rental of conference rooms in the Washington hotels was for meetings 
of the Ad Hoc Advisory Committee on the SBIC program, a meeting of the SBA 
National Advisory Council, a meeting of top Washington staff with Branch 
Managers, training seminars for selected small business personnel, and a con- 
ference with members of the American Bankers Association. All of these 
activities were under programs authorized by the Small Business Act and the 
Small Business Investment Act to carry out the functions of this Administration. 

2. Use of hotel facilities as opposed to the suitability of the free space avail- 
able at the time the need arose was considered. It was administratively deter- 
mined that due to transportation costs, loss of time and other inconveniences, 
it would be advantageous to the Government to use hotel facilities for the pur- 
poses required. 

3. All charges in each instance were made under one invoice and did not 
distinguish room rentals from other charges to which questions were raised. 
The certifying officer accepted the expenses as approved and certified same in 
good faith to your office for payment from appropriated funds. 

4. SBA utilized the facilities on the dates stated and received full value for 
the expenses incurred. 

5. The payments in question were certified in good faith based upon the mis- 
placed reliance on an inapplicable law. All personnel affected have been in- 
formed of the error and adequate administrative procedures have been estab- 
lished to prevent repetition of such action in the future. 

6. Collection of the erroneous payments has been and will continue to be 
diligently pursued from both the payees and the recipients of the services. An 
amount in excess of $515.00 has been collected and deposited against all other 
questionable charges so that only the amount of the room rentals remains as 
questionable items. 


You urge that the facts show that the certifying officers in good 
faith relied upon the actions of those whom they had reason to believe 
were informed as to applicable legal requirements, pointing out one 
instance where the invoices were signed by the former Administrator 
und approved for payment by the Acting Chief of the General Services 
Division and another instance where the Chief of that division ap- 
proved the purchase. 

The authority of this Office to grant the relief requested stems from 
section 2 of the act of December 29, 1941, 55 Stat. 875, 31 U.S.C. 82c, 
which provides in pertinent part that: 

The officer or employee certifying a voucher shall (1) be held responsible for 
the existence and correctness of the facts recited in the certificate or otherwise 
stated on the voucher or its supporting papers and for the legality of the proposed 
payment under the appropriation or fund involved; * * * and (3) be held 
accountable for and required to make good to the United States the amount of 
any illegal, improper, or incorrect payment resulting from any false, inaccurate, 


or misleading certificate made by him, as well as for any payment prohibited 
by law or which did not represent a legal obligation under the appropriation 
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or fund involved: Provided, That the Comptroller General may, in his discre- 
tion, relieve such certifying officer or employee of liability for any payment 
otherwise proper whenever he finds (1) that the certification was based on official 
records and that such certifying officer or employee did not know, and by rea- 
sonable diligence and inquiry could not have ascertained, the actual facts, or 
(2) that the obligation was incurred in good faith, that the payment was not 
contrary to any statutory provision specifically prohibiting payments of the 
character involved and that the United States has received value for such 
payment * * *., 

The third finding of fact quoted above indicates that the improper 
certifications occurred with respect to vouchers covering items the 
specific nature of which were not known by the certifying officers. 
But while the specific nature of the items may have been unknown, 
we cannot conclude that reasonable diligence and inquiry would have 
failed to uncover the actual facts. It was clear from the various 
invoices and supporting papers involved that some portion of the 
amounts certified for payment were most likely for room rental costs. 
Indeed one invoice described the services covered as “rental of conf. 
room” and another as RM. W901/03. The full record before us leads 
more to the conclusion that the certifying officers were aware of the 
true facts rather than that they were misled by the official records 
upon which they relied. And with their knowing the actual facts, it 
would further appear that the certifications were made upon the basis 
that payment of the items covered was proper. In any event, the first 
alternate basis upon which relief may be granted by this Office is un- 
available, since we would conclude that the certifying officers either 
knew the pertinent actual facts underlying the amounts certified for 
payment or that reasonable diligence and inquiry under the circum- 
stances would have uncovered the actual facts. 

This brings us to the second alternate basis upon which relief may 
be granted. While the first alternate treats situations involving the 
degree of care required of certifying officers in establishing the factual 
basis for amounts to be certified for payment, the second alternate 
deals with situations where though the facts under which certification 
is improper are fully appreciated, the entire transaction involved was 
consummated in good faith. However, resort to this second alter- 
nate basis for granting relief is available by its terms only where there 
is no “statutory provision specifically prohibiting payments of the 
character involved.” Since the exceptions for which relief is re- 
quested were stated on the very basis of a statute specifically prohibit- 
ing payments of the character involved, relief therefrom may not. be 
granted under the second alternate basis. 

Accordingly, the certifying officers on whose behalf you have inter- 
ceded may not be relieved. Collection action should be continued 
against the hotels to which the improper payments were made par- 
ticularly in light of the terms of the prohibitory statute stipulating 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 139 


that it shall constitute “notice to all contractors or lessors of any * * * 
building or any part of building.” 

With respect to your concern over the undue burdens which would 
result from the need for certifying officers to seek formal legal advice 
before paying vouchers if the certifying officers involved whose cer- 
tifications were made in good faith are not granted relief, we would 
call your attention to the provisions of section 3 of the act of Decem- 
ber 29, 1941, 55 Stat. 876, 31 U.S.C. 82d, granting certifying officers 
the right to apply for and obtain a decision by the Comptroller Gen- 
eral on any question of law involved in a payment on any vouchers 
presented to them for certification. It would not appear reasonable 
to consider it an undue burden under any circumstances involving 
exercise of the right thus granted in cases where there are pre- 
sented for certification vouchers covering payments in contravention 
of specific statutory prohibitions that are not clearly rendered 
inoperative. 


[B-159803] 


Compensation—Removals, Suspensions, Ete.—Back Pay—lIllness 
During Separation 

An employee restored to duty and paid “back pay” compensation for a period 
of erroneous separation under the act of August 24, 1912, as amended—an act 
that provides that reinstated employees will be considered employees of the 
United States during periods of erroneous separation for all purposes except 
the accumulation of leave—who but for the separation would have been eligible 
for sick leave for a period of incapacity, may have the period of illness charged 
to the sick leave recredited to her account upon reinstatement, and the com- 
pensation paid to her for the period of incapacity is not for recovery under the 
rule that an employee must be ready, willing, and able to perform the duties 
of the position held to qualify for “back pay” compensation. 


To the Secretary of the Treasury, August 12, 1966: 


We refer to the letter of the Assistant Secretary of the Treasury 
for Administration dated July 28, 1966, concerning the retroactive 
charge of sick leave to Mrs. Ola Mae Whiting an employee of the In- 
ternal Revenue Service, Treasury Department, for days on which she 
was incapacitated due to illness during the period covered by back pay 
allowed her under section 6(b) of the act of August 24, 1912, as 
amended by the act of June 10, 1948, 62 Stat. 354, 5 U.S.C. 652(b) 
(5 U.S.C. 5591). 

Mrs. Whiting was separated by adverse action from her position as 
an Internal Revenue Agent in the Dallas, Texas, office of the Internal 
Revenue Service on April 26, 1957. On December 12, 1960, she was 
reinstated to her position pursuant to the decision of the United States 
Court of Appeals for the Fifth Circuit to the effect that her separation 
had been procedurally defective. Whiting v. Campbell, 275 F. 2d 905 
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(5th Cir., 1960). The Internal Revenue Service paid her compensa- 
tion for the period of her erroneous separation under the provision of 
the act of August 24, 1912. Subsequently it was learned that Mrs. 
Whiting had been incapacitated for duty by injuries which she received 
during the period January 12 to April 13, 1959. 

The Assistant Secretary for Administration asks whether that 
period of incapacity may be charged to sick leave which Mrs. Whiting 


had accumulated prior to her erroneous separation and which was re- 
credited to her upon reinstatement or whether the compensation paid 
her for the period of her incapacity must be recovered under the rule 
that an employee must be ready, willing and able to perform the duties 
of his position in order to qualify for back pay. Armand v. United 
States, 136 Ct. Cl. 339 (1956) ; 388 Comp. Gen. 556. 

In Everett v. United States, 169 Ct. Cl. 11 (1965), the Court of 
Claims awarded the petitioner judgment for the difference between 
the disability compensation he had received under the Federal Em- 
ployees’ Compensation Act, 5 U.S.C. 751 (5 U.S.C. 8102), and the full 
compensation of the position from which he had been erroneously 
separated for the period covered by sick leave he had accumulated at 
at the time of such separation. That decision is not in conflict with 
the decisions of this Office which require that an employee be ready, 
willing and able to work in order to qualify for retroactive compensa- 
tion under section 6(b) of the act of August 24, 1912, since there is no 
indication that the employees involved in our decisions had sick leave 
available for use during their periods of incapacity. Section 6(b) of 
the act of August 24, 1912, provides that reinstated employees will be 
considered employees of the United States during the periods of their 
erroneous separation for all purposes except for accumulation of leave. 
Thus, an employee incapacitated during such period is entitled to 
appropriate grants of sick leave. In that connection we note that it 
has been consistently held by our Office that sick leave may be retro- 
actively substituted for periods of leave without pay if a grant of sick 
leave would otherwise be appropriate. See 27 Comp. Gen. 227, 231. 

Since you have determined that Mrs. Whiting would have been 
eligible for sick leave during the period in question but for her erro- 
neous separation, she may now be charged sick leave for that period. 
Accordingly, you are not required to collect from her the retroactive 
compensation which was paid to her for the period during which she 
was incapacitated for duty. 
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[[B-125514] 


Officers and Employees—Overseas—Dependents—Education— 
Children Attending Kindergarten 

An education allowance on behalf of the children of civilian employees stationed 
overseas who attend kindergarten may not be provided under the Overseas Dif- 
ferentials and Allowances Act authorizing allowances not to exceed the cost of 
elementary and secondary education in the United States, the legislative history 
indicating the term “elementary” was used in the act in the ordinary dictionary 
sense of that term to limit payment of educational allowances to overseas em- 
ployees having dependents in grades 1 through 12. Therefore, the act not con- 
templating payment of an education allowance for children attending kinder- 
garten, defined as a school or division of a school below the first grade, the 
Standardized Regulations (Government Civilians, Foreign Areas) may not be 
amended to provide an allowance for kindergarten children. 


To the Secretary of State, August 16, 1966: 


This refers to letter of July 26, 1966, from the Deputy Under Secre- 
tary of State for Administration requesting our concurrence in your 
Department issuing appropriate amendments to the Standardized 
Regulations (Government Civilians, Foreign Areas) which would pro- 
vide for the payment of an education allowance on behalf of children 
attending kindergarten. 

The Deputy Under Secretary of State said that in implementing 
educational provisions of Public Law 22, 84th Cong., Foreign Service 
Act Amendments of 1955, 22 U.S.C. 1131, the Department did not pro- 
vide for payment of education allowances for kindergarten since at 
that time only 43 percent of the children 5 years of age in the United 
States attended kindergarten. Even then, however, attendance in 
kindergarten was believed necessary for children who, by reason of 
their parents’ service overseas, were forced to adjust to a variety of 
schools during their educational career. Today, it is vital for Amer- 
ican children attending schools in foreign areas to be on a par educa- 
tionally with children of parents stationed in the United States. 

It is also stated that in title I of Public Law 89-10, Elementary and 
Secondary Education Act of 1965, 20 U.S.C. 821 note, which added 
title II to Public Law 874, 81st Cong., the formula for computing 
maximum grants to counties includes the number of children aged 5 to 
17. In establishing this formula of 18 school years in elementary and 
secondary education the Congress has recognized kindergarten as an 
integral part of the elementary school system in this country. In ap- 
plying for funds under title III of Public Law 89-10, 20 U.S.C. 841, 
the local school districts may include programs of direct. benefit to 
kindergarten children. Under Public Law 874, 81st Cong., assistance 
is granted to federally impacted areas without being earmarked for 
grade levels. The funds may or may not be applied to kindergartens. 
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Section 221(4)(A) of the Overseas Differentials and Allowances 
Act, Public Law 86-707, 5 U.S.C. 3087 (5 U.S.C. 5924), authorizes an 
education allowance in foreign areas not to exceed the costs of obtain- 
ing such elementary and secondary educational services as are ordi- 
narily provided without charge by the public schools in the United 
States. We note that the 1965 edition of Webster’s Third New Inter- 
national Dictionary defines the term “elementary school” as a school in 
which elementary subjects (as reading, writing, spelling, and arith- 
metic) are taught to children from about 6 to 12 years of age which in 
the United States covers the first six or eight grades. On the other 
hand, the term “kindergarten” as defined in such dictionary usually 
refers to a school or division of school below the first grade. While 
Public Law 89-10 provides that in computing maximum grants to the 
counties there shall be included the number of children aged 5 to 17, 
there is no such age limit specified in Public Law 86-707. On the other 
hand, S. Rept. No. 1647, June 22, 1960, to accompany H.R. 7758, which 
was enacted into Public Law 86-707, states on page 7 as follows: 





































4. The bill continues present authority for all agencies to provide an allowance 
to cover additional costs of securing adequate education of dependents (sec. 
221). 

Education allowances are granted only at those posts where the costs of ade 
quate schooling in grades 1 through 12 are in excess of the costs that would be 
incurred for a child in a U.S. public school. [Italic supplied.] 


The quoted statement from the Senate Report strongly indicates 
that the term “elementary” appearing in section 221(4) (A) of Public 
Law 86-707 was used in the ordinary (dictionary) sense of that term 
and that it was the intent of the Senate that payment of educational al- 
lowances would be limited to those employees having dependents in 
grades 1 through 12. Moreover, such term consistently has been in- 
terpreted and applied in such restrictive sense since the date of enact- 
ment of Public Law 86-707. 

Accordingly, we cannot concur in your view that Public Law 86-707 
authorizes or contemplates the issuance of amendments to the Stand- 
ardized Regulations (Government Civilians, Foreign Areas) which 
would provide for the payment of an education allowance on behalf 
of children attending kindergarten. 


[B-159038] 





Contracts—Subcontracts—Administrative Approval 


The award of a subcontract to the high bidder with the consent of the con- 
tracting agency administering the prime contract and having knowledge that 
the prime contractor did not consider information furnished by a lower bidder 
that a cable specification was not included in its proposal as only one manu- 
facturer could supply the cable, will not be disturbed even though it is un- 
certain that the most advantageous award was made, the contracting agency 
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having the responsibility in behalf of the Government for determining whether 
or not an award is advantageous. However, in future procurements Govern- 
ment approval of subcontract awards should not be pro forma, but should be 
based on careful consideration of the full record. 


To the Secretary of the Navy, August 16, 1966: 


We refer to your letters of June 10 and July 6, 1966, with en- 
closures (reference: ORD 02C-EWW: avs), regarding the protest of 
American Contracting, Incorporated, against the award of a subcon- 
tract to General Electric Company by the University of Washington, 
Applied Physics Laboratory (APL), Seattle, Washington, a prime 
contractor under Bureau of Naval Weapons Contract NOw 65-0207-d. 

The subcontract is for the expansion of the Underwater Tracking 
Range at St. Croix, Virgin Islands. A request for proposals was is- 
sued by APL for this work on January 24, 1966. The specification 
called for the furnishing and installation of underwater equipment 
and cable. Bidders were instructed to describe in their bids the equip- 
ment which they would use for handling and planting or laying the 
underwater units and cables and to provide a schedule of work ac- 
complishment. In addition, a short Technical Proposal was required 
outlining the bidder’s proposed approach to implement the work dis- 
cribed in the specification. A complete cable specification was at- 
tached to the RFP, but bidders were advised (paragraph 4.1.3.2 of 
the specification) that they could propose alternate cable specifications, 
subject to approval. 

On February 7, 1966, pursuant to a bidder’s conference held on 

January 27, 1966, an Amendment No. 1 to the RFP was issued. The 
cover letter to the amendment noted that several potential problems 
were raised regarding the “Coaxial Submarine Cable Specification” 
accompanying the RFP. As a result, a revised “Coaxial Submarine 
Cable Specification” dated February 7, 1966, was furnished to replace 
the prior cable specification, and paragraph 4.1.3.2 was changed to 
read as follows: 
4.1.3.2 Cable Specification. The Coaxial Submarine Cable Specification, re- 
vised 7 February 1966, is general enough to allow alternate types of construction 
and a choice of physical dimensions. However, the Contractor must submit as 
part of his Technical Proposal a complete specification of the cable he intends to 
provide, including dimensions, construction and testing methods. 
The introductory paragraph of the revised specification advised that 
the cable makeup was not completely specified because of variances in 
manufacturer’s equipments; and that each bidder was therefore re- 
quired to submit a detailed specification of the cable, cable tests, con- 
struction, and splicing methods he would use if selected. 

Further amendments to the RFP were issued to clarify portions 
of the cable specification as well as other specification requirements. 
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The cover letter accompanying the last amendment (Amendment No. 
4, dated March 4, 1966) again stressed the need for a cable specifica- 
tion with the proposal. 
Bids were opened on March 18, 1966, and the 3 lowest base bids of 
7 bids received were as follows: 
Westcoast Electric Company $749, 000 
American Contracting, Inc. 792, 400 
General Electric 851, 130 
(The other 4 bids ranged from $884,955 to $967,802.) 


American Contracting acknowledge receipt of all the addenda. Its 
proposal contained a description of the floating equipment which it 
proposed to use to perform the installation, a listing of its proposed 
top personnel for the job, a proposed schedule of performance, and 
brief outlines of how it proposed to plant the arrays and how it would 
run the cable ashore. No cable specification was included with the 
proposal. 

On April 14, 1966, APL informed the bidders of an award to 
General Electric. American Contracting was subsequently advised 
that its bid had been rejected for failure to include a cable specifica- 
tion. It is reported that the Office of Naval Research Representative 
administering the prime contract for the former Bureau of Naval 
Weapons was aware of APL’s evaluation of proposals and consented 
to the award. 

American Contracting has submitted a letter dated February 16, 
1966, from APL addressed to all the prospective bidders containing 
a listing of possible manufacturers of the specified cable. The bidder 
reports that all the manufacturers named on the list were solicited 
by it and that the only manufacturer on the list who quoted the 
project was The Condex Corporation; that, as far as it knows, all 
bidders, except one, which manufactures cable itself, used the Condex 
cable; and that this information was made known to APL in several 
telephone conversations held prior to the award. American Con- 
tracting contends that the failure to list the cable manufacturer was 
a minor informality which, in accordance with applicable Govern- 
ment regulations, should have been waived in favor of accepting the 
lower price. In this connection, American Contracting reports that 
General Electric did not. name the cable manufacturer either, but did 
submit cable data based on the Condex cable. 


Certainly the American Contracting proposal was incomplete in 
that it failed to include the required cable specification. Your De- 
partment’s approval of the award to the higher bidder rests on this 
point. American Contracting acknowledges that the cable informa- 
tion was missing from its proposal, but goes on to assert that as a 
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practical matter known to APL, all the bidders, excepting one, but 
including American Contracting, had no choice but to furnish the 
recommended Condex cable. The bidder questions, therefore, whether 
it was really essential to detail information in its proposal which, 
it believes, was already known to APL. We do not regard this as 
& spurious question, but the record fails to show that your Depart- 
ment considered the matter in approving the award to the higher 
bidder. This is not to say that the American Contracting bid, or the 
lowest bid, should have been accepted. APL actually might not have 
known only one cable supplier was available to the bidders. There 
could be other factors which were considered in rejecting the low 
bids. The need for the cable information was made plain by APL, 
and the failure to include this information indicates neglect or lack 
of care on the part of the bidder. 

We are not sure that the most advantageous award was made. 
However, your Department had the responsibility to make this de- 
termination in behalf of the Government. Accordingly, we have no 
basis to disturb the award. 36 Comp. Gen. 311; 41 id. 424,427. The 
matter is called to your attention primarily to emphasize that Govern- 
ment approval of subcontract awards should not be pro forma, but 
should be based on careful consideration of the full record. 


Enclosed is a copy of our letter of today notifying American Con- 
tracting that its protest is denied. 


[B-159296] 


Vessels—Purchase, Requisition, Etc.—Plating Removal for Return 
to Government—Propriety of Award 


The award of a contract for the purchase of a condemned vessel stricken from 
the register of naval vessels for scrapping purposes only, pursuant to 10 U.S.C. 
7305, subject to the stripping of the plating from the vessel by the purchaser, 
cutting it into various sizes, and returning the plating within a 2-year period 
after award to the Department of the Navy for transfer to the Atomic Energy 
Commission under 40 U.S.C. 483 was proper as it is in the best interest of the 
Government to retain title to and reclaim the plating rather than to sell it with 
the vessel and repurchase it on the commercial market at a higher price, or to 
arrange to have the plating removed and cut under a separate contract prior 
to the sale of the vessel. 


To Peck Iron and Metal Co., Inc., August 16, 1966: 


Your letter of May 26, 1966, as supplemented by your letter of 
July 25, questions a certain provision in Invitation for Bids (IFB) No. 
18-6068, issued May 31, 1966, by the Defense Surplus Sales Office 
(DSSO), Defense Supply Agency (DSA), Brooklyn, New York, 
offering for sale for scrapping purposes only, pursuant to 10 U.S.C. 
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7305, the aircraft carrier AVT-8 (Franklin), a condemned vessel 
stricken from the register of naval vessels pursuant to 10 U.S.C. 7304. 

The IFB lists various items of equipment and other property 
aboard the vessel, which are to be stripped by the purchaser and re- 
turned to the Government. Among such items are armor plating 
and steel plating, some of which is obtainable only from condemned 
naval vessels, and of substantial use to the Atomic Energy Commis- 
sion (AEC). In addition to stripping the plating from the vessel, 
the purchaser is required, under paragraph 28 of the Sale Terms 
and Conditions, to cut the plating into various sizes for the Govern- 
ment within a period of 2 years from the date of award. It is this 
provision which you question. In this connection, your letter reads, 
in part as follows: 


* * * we are prompted to inquire as to the propriety of the Surplus Sales Office 
of the Defense Supply Agency requiring a successful bidder to perform work 
on material—title to which remains with the Government, since unquestionably 
the successful bidder would decrease his price on that material which was to 
remain in his possession, in exchange for the services performed for the Govern- 
ment’s benefit. This, in our opinion, results in the Defense Logistics Services 
Center bartering surplus equipment for goods and services, which we believe to 
be contrary to acts cited as authority for this particular sale. 


In a report dated July 6, 1966, the Defense Logistics Services Center 
(DLSC), the office within DSA which is responsible for the conduct 
of sales of surplus military property, makes the following pertinent 
statements: 


Historically, the Government has exercised the right to remove usable com- 
ponents from otherwise unusable combatant vessels prior to disposition by sale 
or otherwise. Such action was sanctioned as early as 1910 by the Attorney 
General of the United States. (28 Op. Atty. Gen. 470.) In the present sale a 
similar end result is sought: The Government proposes to recover some usable 
property from an otherwise unfit vessel which it is selling for scrapping 
purposes. However, whereas the Government removed the equipment which 
was the subject of the Attorney General's opinion, it has for many years, as 
in the sale of the Franklin, required a purchaser, incidental to his scrapping 
operations, to remove and return to the Government salvageable property for 
which the Government had a requirement. 

This Center submits that it is normally in the economic and practical interests 
of the Government to have the purchaser effect stripping of Government property 
incident to his scrapping operations. This permits the removal of the required 
property in the most orderly and efficient manner. Such a procedure also 
allows for the most expeditious removal of the vessel from Navy control so as 
to make required space available for work on operational vessels. For example, 
in the instant case the property to be returned to the Government is located 
throughout the vessel. The alternative to accomplishing its removal under 
the proposed method would necessitate the removal of the property either by 
Navy personnel or by a service-type contract. Several significant disadvantages 
of the latter course of action are immediately apparent. In the first place funds 
or manpower would be required to disassemble the vessel in order to obtain the 
required property. In so doing, significant quantities of usable property on 
board the vessel would, in all probability, be destroyed or reduced to scrap in 
gaining access to those items for which a requirement exists. Secondly, the 
residue would have to be disposed of under the provisions of the Federal 
Property and Administrative Services Act of 1949, as amended, and regulations 
promulgated pursuant thereto. This would require the accumulation and seg- 
regation of those items of usable equipment and scrap generated during the 
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stripping operation, which, in turn, would require substantial storage facilities. 
If the stripping were performed by contract, at a contractor’s facility, the costs, 
both direct and indirect, would be substantially greater than if such stripping 
were performed at Government facilities. In view of the above, it has been 
determined that stripping the vessel prior to sale would not be in the best 
interests of the Government. 

Under the procedure in existence, the purchaser of a vessel is permitted to 
perform a systematic scrapping and stripping operation. Actually he can “de- 
construct” the vessel. As those items required to be returned to the Government 
are reached they are returned to Government control. Title to all other prop- 
erty vests in the purchaser on payment and is marketed by the contractor as he 
proceeds with the dismantling of the vessel. In this connection, it is to be noted 
that two to three years are allowed for completion of the contract. 

The cutting and stripping requirements are considered to be “preparation for 
disposal” within the meaning of Section 611, Department of Defense Appropria- 
tion Act, 1966, 79 Stat. 863, 875. * * * 

Combatant vessels of the Navy have been sold under terms and conditions 
requiring the stripping of usable property since this Center was assigned re- 
sponsibility for conducting such sales. Information available to this Center 
indicates that such procedures have been in effect at least since 1958. (Bu-Ships 
Instruction 4440.23A, dated 22 October 1958, Exhibit B.) It is believed that 
such procedures precede the date of the referenced Bu-Ships Instruction. 

While it may be, as you contend, that the purchase price quoted on 
the vessel absent the plating after cutting is lower than the price 
which would be quoted for the vessel with the plating, it is apparent 
that it is in the best interest of the Government for the Department 
of the Navy to reclaim the plating after stripping and cutting by the 
purchaser and transfer it to AEC pursuant to 40 U.S.C. 483 rather 
than sell the plating with the vessel and be compelled to repurchase 
the plating subsequently on the commercial market at a higher price 
or to have the plating removed and cut under separate contract prior 
to the sale of the vessel. 

However that may be, we think there is no question but that the 
Government properly may retain title to the plating and have it cut 
to its requirements and that funds are available to finance such costs. 
Such being the case, the source of financing the contract is an internal 
Government matter. Accordingly, we see no legal basis for objection 
to the award of a contract for the purchase of the vessel subject to 
such cutting requirement. 

With respect to the statements in your letter of July 25 concerning 
similar cases in which you allege that the armor and steel plating on 
Government vessels was not returned to the Government as required 
by the terms of the contracts of sale, you are advised that if you will 
forward to our Office all of the information and documentation which 
you may have concerning such cases, we shall be glad to give consid- 
eration to such matter. 
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[B-157586] 


Family Allowances—Separation—Type 2—Common Residence— 
Family Status Requirement 


As the reimbursement of the additional household expenses authorized by 37 
U.S.C. 427(b) is predicated upon the separation of a member of the uniformed 
services from his dependents for a substantial period of time and not on the basis 
that he qualifies for some other allowance on account of dependents, a member 
maintaining a residence for secondary dependents, parents, must establish he and 
his dependents comprise a “family’’—a collection of persons living under one 
roof, having one head or manager—to entitle him to the family separation allow- 
ance prescribed by section 427(b). Although in the case of secondary 
dependents, a member must establish he and his dependents comprise a “family,” 
a member with primary dependents—spouse and/or children—even if he has no 
proprietary interest in a residence, is presumed for the purposes of section 427 (b) 
to have a family. 


To the Secretary of Defense, August 18, 1966: 


Reference is made to letter dated July 14, 1966, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision whether a 
member of the uniformed service must have some proprietary interest 
in the residence he maintains for his secondary dependents in order 
to be entitled to the family separation allowance authorized under 

U.S.C. 427(b). There was received with the letter a copy of 


Committee Action No. 381 of the Military Pay and Allowance Com- 
mittee, Department of Defense, wherein the question for decision is set 
forth and discussed. 

In the discussion of the problem involved the Military Pay and 
Allowance Committee refers to our decision in 45 Comp. Gen. 36, 
dated July 20, 1965, and states that it was decided that, while the 
member concerned supported his dependent mother by means of a “D” 
allotment, there was no evidence that he maintained a household for 
her which he shared when the opportunity presented itself, and thus 
no authority existed for payment of family separation allowance under 
37 U.S.C. 427(b). The Committee also refers to our decision in 45 
Comp. Gen. 170, October 5, 1965, a similar case, holding that the home 
must be the member’s and not the dependent’s and in the absence of 
evidence that the member is maintaining the home as his residence 
and assuming the liabilities and responsibilities thereof rather 
than enabling his mother by means of an allotment to maintain a home 
for herself, no authority existed for the payment of the allowance. 
The Committee says that the statement in 45 Comp. Gen. 170, that the 
“home must be the member’s and not the dependent’s” has been in- 
terpreted as meaning that the member must be possessed of some estate 
in the residence or home he maintains and that the lack of any such 
estate would defeat his claim for the allowance. Also, it is said the 
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question has been raised in one of the services if similar interpretations 
might be applied in primary dependent cases. 

The Committee expresses doubt as to the validity of such interpre- 
tation as applicable in any dependent category, whether primary or 
secondary. It is their view that while considerations of right, title and 
interest in and to real estate either as owner or tenant may be of 
assistance in entitlement determinations in doubtful cases, they should 
not be viewed as indispensable to the member’s entitlement and that the 
evidence required by current regulations of the services governing 
payment of family separation allowance meets the requirements of the 
law. Those regulations provide that the member shall certify that he 
maintains a residence or household for his dependents at (address), 
a place which he would occupy as a common household with his de- 
pendents during period of leave or such other times as his duty assign- 
ment might permit. In addition, the new DOD Form 1561, State- 
ment to Substantiate Payment of FSA, includes a certificate by the 
member that he has assumed the liabilities and responsibilities of the 
residence he maintains for his dependents. 

Section 427 of Title 37, U.S. Code, is entitled “Family separation 
allowance,” and provides in pertinent part, as follows: 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade, E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under Section 
406 of this title and his dependents do not reside at or near that station ; 

(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a continuous 
period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 

While the section refers to dependents without definition, its legisla- 
tive history shows that the benefits which it provides are based on the 
concept that enforced separations of servicemen from their families 
cause added household and family expenses where the member is ab- 
sent for any substantial period of time. (Page 25 of S. Rept. No. 387, 
to accompany H.R. 5555, which was enacted as Public Law 88-132.) 
The stated purpose of section 427(b) is to reimburse the member for 
additional household expenses that arise by reason of his being away 
from his dependents for a substantial period of time incident to his 
duty assignment. Consequently, it seems clear that in enacting the 
law Congress did not intend it to apply in every instance where the 
member may be able to qualify for some other allowance on account 
of dependents. In our view it must be construed as applicable only in 
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cases where it reasonably appears that the dependents concerned and 
the member comprise a family. In this regard, it is held generally that 
a “family” is a collection of persons living under one roof, having 


one head or manager, and the head of the family is one who controls, 
supervises and manages the affairs of the household. See generally, 
Words and Phrases, “Family” 16 W&P 302. Also, it has been held 
that the word “household” is synonymous with the word “home” and 
the word “family.” Leteff v. Maryland Casualty Co., 91 So. 2d. 123, 
143. 

In the case considered in 45 Comp. Gen. 170, the evidence consisted 
of a statement by the member that immediately prior to departure 
from last permanent station (Canal Zone), he had maintained a resi- 
dence or household for his dependent mother at a different place, 
Lima, Peru, together with a showing that he was supporting his 
mother by an allotment sufficient to pay for her rent, food and clothing 
and other expenses. Such evidence reflected that the mother had an 
independent. household and that the member furnished her financial 
assistance to maintain her home. Hence, while it may be that he would 
visit her during periods of leave, and/or such other times as his duty 
assignment might permit, it did not appear that her residence was his 
household subject. to his management and control, with the attending 
liabilities and responsibilities thereof resting with him, factors which 
in our Opinion are necessary to support a conclusion that the member 
and his mother constituted a family of which he is the head. Our con- 
clusion in the decision that the home must be the member’s and not 
the dependent’s reflected our view that the family home must be his 
and not that of his dependent. The decision reported at 45 Comp. 
Gen. 36 was based on like views. 

As to the question presented, the cited decisions do not hold that a 
member who has no proprietary interest in the residence which he 
maintains for his family cannot qualify for the family separation al- 
lowance in any event. On the contrary where the record establishes 
that the member and his dependents comprise a family of which he is 
the head and that he maintains the family residence, payment of the 
family separation allowance is not precluded by the decisions, even 
though the member has no proprietary interest in the residence. Un- 
less the record reflects otherwise we believe that in the ordinary case 
of a member with primary dependents—spouse or children—he may be 
presumed to have a family for purposes of the family separation al- 
lowance. In the case of secondary dependents—parents—however, 
the record must establish that the member and his dependents com- 
prise a “family” within the generally accepted meaning of that term 
and that he is the head of that family. 
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[B-157814] 


Family Allowances—Separation—Type 2—Permanent Change of 
Station Requirement—Alert Notices 


The “alert”? notice that a military unit will commence movement to a restricted 
overseas area within 90 days is not a permanent change-of-station order enti- 
tling a member of the uniformed services to the family separation allowance, type 
II, authorized under 37 U.S.C. 427(b), and paragraph M7108 of the Joint Travel 
Regulations may not be amended to authorize the allowance when dependents 
move incident to the alert notice. Dependents free to continue to reside with a 
member until he is required to move, or to remain at the old station indefinitely, 
a member relocating his dependents upon receipt of an alert notice does so at his 
own choice, and absent the enforced separation contemplated by section 427(b), 
the family separation allowance may not be authorized prior to the effective date 
of the permanent change of station when dependents are moved under para- 
graph M7108 incident to the alert notice. 


To the Secretary of Defense, August 18, 1966: 


Further reference is made to letter of July 9, 1966, from the As- 
sistant Secretary of Defense, enclosing a copy of Committee Action 
No. 382 of the Department of Defense Military Pay and Allowance 
Committee and requesting a decision whether regulations may be 
promulgated authorizing payment of family separation allowance 
(type II—$30 per month) to an otherwise eligible member, who re- 
locates his dependents under the authority of paragraph M7108 of 


the Joint Travel Regulations incident to an “alert” notice for move- 
ment overseas beginning on the date the dependents depart the mem- 
ber’s permanent duty station. 

In its discussion the Committee mentions that paragraph M7108 
of the Joint Travel Regulations was promulgated pursuant to our 
decision of October 28, 1965, 45 Comp. Gen. 208. In that decision we 
concluded that 37 U.S.C. 40%(e) provides authority for the issuance 
of regulations authorizing the relocation of dependents from the 
permanent station when the member is on duty with a unit which has 
received an alert notice for movement to a restricted station overseas 
provided that it is contemplated the actual movement will commence 
within 90 days after the alert notice is issued and the circumstances 
are such that the movement orders cannot be issued sufficiently in ad- 
vance of the actual movement date to permit the members concerned 
a reasonable time to relocate their households before the movement to 
the overseas station commences. 

The Committee points out that the statutory authority for family 
separation allowance, type II, is contained in 37 U.S.C. 427(b) which 
provides as follows: 

(b) Except in time of war or of national emergency hereafter declared by 
Congress ; and in addition to any allowance or per diem to which he otherwise 


may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
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.-1, E-2, E-3 or E-4 (4 years’ or less service)) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; * * *. 


In view of those provisions the Committee mentions a possible objec- 
tion to the proposed regulation on the grounds that the dependents are, 
in fact, at the member’s permanent duty station when the “alert” notice 
is issued, but invites attention to decision of October 9, 1963, 43 Comp. 
Gen. 332 (answer to question 18), which involved dependents who 
were at the overseas station and who were authorized travel from the 
station under the emergency evacuation and national interest provi- 
sions of paragraphs M7101 and M7105 of the Joint Travel Regulations. 
In those situations the decision held that the allowance would be pay- 
able since there would be enforced separation because of the movement 
by the Government of the member’s dependents from his overseas sta- 
tion for the reasons there provided, the effect being to convert such post 
of duty to a restricted station. The Committee says, however, that it 
may be argued that the movement of dependents under an “alert” may 
not be solely due to the action of the Government since some dependents 
could elect to remain at the station until the unit begins travel to the 
new restricted station, or in the alternative, never leave the station. 
thus raising a question as to whether it was an enforced separation for 
the families who departed on the “alert” notice. 

The Committee urges that the purpose of the “alert” is to make pos- 
sible the orderly disposition of families; that the movement of depend- 
ents on the basis of an “alert” is authorized, not for the member’s 
or dependent’s benefit but because the Secretary is authorized by 
statute (37 U.S.C. 406(e)) to move dependents prior to the issuance 
of orders in appropriate situations, unusual in nature, of which an 
alert is one, and that the dependents are moved because of military 
operations. Also, it is said that we have recognized that movement 
of the dependents from the station in the national interest under para- 
graph M7105 of the regulations would support family separation 
allowance (decision of October 9, 1963), and that a Secretarial deter- 
mination that the move was in the national interest will already have 
been made when dependents are moved under paragraph M7108 of the 
regulations. Inasmuch as the movement of dependents to a designated 
location is authorized on a unit “alert,” it is stated to be the view of the 
Department of Defense that any separation resulting from the move 
should qualify the member for family separation allowance, type 1, 
although as indicated above, some doubt has been expressed. 

Under paragraph M7108 of the Joint Travel Regulations trans- 
portation of dependents is authorized when the unit to which the 
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member belongs has been alerted for movement to a restricted station 
outside the United States contemplated to commence within 90 days. 
The member is not required to move from his permanent station until 
he or his unit receives permanent change-of-station orders, and his 
dependents may remain at that station indefinitely. If the member 
relocates his dependents upon receipt of the “alert” notice he does 
so of his own choice. Hence, there is no enforced separation prior 
to the effective date of the permanent change-of-station orders. 

As indicated above, in answer to question 18 in 43 Comp. Gen. 
332, we held that if dependents are returned from overseas under 
paragraph M7105 of the regulations for reasons of national interest 
prior to return of the sponsor, family separation allowance would be 
authorized. While the decision did not specifically so state, the 
answer was predicated on a determination by the Secretary of the 
service concerned, or by higher authority, under which the dependents 
are required to leave the overseas area for reasons of national interest 
rather than on their own volition. That the movement of dependents 
from the station concerned under paragraph M7105 is required, rather 
than elective, is clearly indicated by subparagraph 2 thereof which pro- 
vides that when the authority which made the original determination 
subsequently determines that the “national interest no longer requires 
the absence” of the dependents from the overseas area, transportation 
of the dependents from the designated place to the member’s current 
unrestricted duty station is authorized as there provided. Thus, that 
decision does not afford a basis for the proposed action. 

Since the “alert” notice is not a permanent change-of-station order 
and as the dependents are free to reside with the member until he is 
required to move, there is not an enforced separation of the member 
from his family by reason of such notice. Therefore, family separa- 
tion allowance, type II, is not authorized under section 427(b) (1) 
prior to the effective date of the permanent change of station when 
dependents are moved from the member’s station under paragraph 
M7108 of the Joint Travel Regulations incident to an “alert” notice. 

Accordingly, the question is answered in the negative. 


[B-158880] 


Transportation—Dependents—Overseas Employees—Home 
Leave—Return Prior to Employee 


When the renewal agreement travel of an overseas employee is deferred because 
of the exigencies of the service, he may not waive his right to the travel in ex- 
change for the unauthorized monetary benefit of the round-trip transportation of 
his dependents for the purpose of vacationing in the United States, and 5 U.S.C. 
73b-3 prescribing the periodic return of overseas employees, adherence to the 
rule in 35 Comp. Gen. 101 is required. However, although paragraph C7004-2 
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of the Joint Travel Regulations may not be amended to authorize the round-trip 
home leave travel at Government expense of dependents traveling to the United 
States unaccompanied by the employee, ut a later date when the employee signs 
a new employment agreement and performs the round-trip home leave, he may 
be reimbursed for the expense of returning his family to the overseas station. 


To the Secretary of the Air Force, August 22, 1966: 


This is in reply to your Under Secretary’s letter of July 27, 1966, 
requesting an advance decision concerning round-trip transportation 
of the immediate families of overseas employees when the employees 
defer or purport to waive their home leave travel due to the exigencies 
of the service. 

In the letter it was pointed out that due to the currently imposed 
workload stemming from the necessary movement of many Department 
of Defense activities from France to other countries in Europe, it has 
been necessary to defer granting renewal agreement travel to the 
United States to many otherwise eligible employees. It appears that 
many employees do not object to waiving renewal agreement travel 
but desire that their dependents now be authorized round-trip home 
leave travel at Government expense for the purpose of a vacation in 
the United States. 

The letter suggests that the situation here is distinguishable from 


that considered in 35 Comp. Gen. 101 where the employee’s home leave 
travel was delayed 1 year after return of his family. 
Therefore, our decision is requested on the following questions. 


a. Is it permissible to change JTR, par. C7004-2, to provide that where it is 
necessary because of the exigencies of the service to deny an eligible employee 
round-trip renewal agreement travel for a period in excess of 90 days, members 
of his immediate family may be authorized such travel with the employee to per- 
form the renewal agreement travel as soon as his services can be spared? 

b. Is it permissible to change JTR, par. C7004—2, to provide that where it is 
necessary because of the exigencies of the service to deny an eligible employee 
round-trip renewal agreement travel for a period in excess of 90 days, members 
of his immediate family may be authorized such travel provided the employee 
waives his right to renewal travel and prior to his immediate family’s departure 
signs a new transportation agreement to be effective upon the date of the im- 
mediate family’s return to the employee's overseas post of duty? 


The questions raised require consideration of two provisos contained 
in section 7 of the Administrative Expenses Act of 1946, as amended, 5 
U.S.C. 78b-3 (5 U.S.C. 5728, 5729). Those provisos read in part as 
follows: 


* * * Provided further, That expenses of round trip travel of employee and 
transportation of immediate family but excluding household effects, from their 
posts of duty outside the continental United States to the places of actual resi- 
dence at time of appointment or transfer to such overseas posts of duty, shall be 
allowed in the case of persons who have satisfactorily completed an agreed 
period of service overseas and are returning to their actual place of residence for 
the purpose of taking leave prior to serving another tour of duty at the same 
or some other overseas post, under a new written agreement entered into before 
departing from the overseas post: * * * Provided further, That expenses of 
transportation of the immediate family and shipment of household effects of any 
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employee from the post of duty of such employee outside continental United 
States to place of actual residence shall be allowed, not in excess of one time, 
prior to the return of such employee to the United States, including it» Terri- 
tories and possessions, when the employee has acquired eligibility for such 
transportation * * * [Italic supplied.] 

The first proviso in the above statute does not authorize payment 
of the transportation expenses of the immediate family of an employee 
from the overseas post of duty to the actual place of residence in the 
continental United States and return unless the employee himself re- 
turns to the continental United States for the purpose of taking leave. 
36 Comp. Gen. 10; B-137605, March 17, 1961. However, an 
employee’s dependents may travel to the continental United States 
under the second proviso, above, at Government expense at the 
time he has attained eligibility for return transportation by reason 
of his completion of an agreed period of service. 35 Comp, Gen. 101; 
see also JTR C7003-3b(1) (2). The second proviso, however, is lim- 
ited solely to return transportation for the immediate family and 
household effects from the overseas post in advance of the employee’s 
return. 

We believe, however, that the situation is covered by the rule stated 
in 35 Comp. Gen. 101 which, quoting from the syllabus, reads in part 
as follows: 

An employee who has completed an agreed period of service at an overseas 
post is entitled, under the home leave act of August 31, 1954, to one-way trans- 
portation for members of his immediate family who travel to his residence in 
United States unaccompanied by him, and where the employee performs round- 
trip home leave travel at a later date expenses of returning family to his over- 
seas post at an earlier date would then be reimbursable, provided that prior to 


his departure from overseas he signs a new agreement for service to begin on 
return. 


Also, see B-158513, March 1, 1966. 

Furthermore, since a primary purpose of the governing statute, as 
evidenced by its legislative history, is to bring the employees to the 
United States periodically for what has been termed re-Americaniza- 
tion leave it is doubtful whether an employee lawfully might per- 
manently waive such a right as it accrues solely in exchange for an 
unauthorized monetary benefit such as round-trip travel at Govern- 
ment expense of his immediate family. 

In the light of what has been said our opinion is that affirmative 
answers to the questions presented would require not only a reinter- 
pretation of the statute but a substantive change in its language. 

Therefore, while we are aware that adherence to the rule stated in 
35 Comp. Gen. 101 might place upon an employee the temporary 
financial burden of returning his family to Europe, we are unable to 
find in the law a basis for answering the questions in the affirmative. 
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[B-159697] 


Contracts—Subcontracts—Bid Shopping—Bidder Listed as Sub- 
contractor 


The low bidder on a proposed construction contract listing itself, permitted 
by the invitation, as a subcontractor to perform the “Architectural Cast Stone” 
category of work has not met the requirements of the invitation that the 
fabrication and setting of the stone “shall be performed by Specialty Subcon- 
tractor(s),”’ a material defect in the bid precluding its consideration for award. 
The low bidder not a qualified fabricator of the stone if awarded a contract would 
be in position to bid shop among fabricators of architectural stone, a practice 
the listing of subcontractors requirement was aimed at, and future invitations 
for bids involving architectural cast stone or any other material that is to be 
fabricated and installed by specialty subcontractors should require bidders to 
list both the fabricator and installer. 


To the Administrator, General Services Administration, August 22, 


1966: 


Reference is made to a letter of July 18, 1966, with enclosures, from 
Norair Engineering Corporation, protesting award to any other bid- 
der under Invitation for Bids dated April 19, 1966, issued by the Public 
Buildings Service, project No. 18116. 

Bids were requested for construction of an extension to General 
Office (Building 31), National Institutes of Health, Bethesda, Mary- 


land. Bids were received from Norair and from The George Hyman 
Construction Company (Hyman), the latter of which was low. Norair 
protests any award to Hyman on the ground that Hyman’s bid was 
nonresponsive for failure to list the proposed subcontractor who would 
fabricate the architectural cast stone. 

Paragraph 2-08(a) of the Special Conditions of the invitation, 
as revised by amendment No. 1, requires that for each of certain listed 
categories of work the bidder shall submit the name and address of the 
firm to whom he proposes to subcontract the work and provides that 
failure to submit the list by the time set for bid opening shall cause 
the bid to be considered nonresponsive. Paragraph 2-08(c) of the 
Special Conditions provides that the bidder shall list himself if it is 
his intention to perform one or more of the listed categories of work. 
One of the listed categories was “Architectural Cast Stone” and 
Hyman listed itself under this category. 

Other portions of the invitation provide, in pertinent part, as 
follows: 

2-08 LISTING OF SUBCONTRACTORS 
* * * - . - * 


b. The term “subcontractor” for the purposes of this requirement shall mean an 
individual or firm with whom the bidder proposes to enter into a subcontract 
for a listed category of work or material. If subcontracts are to be made with 
more than one subcontractor for a category of work or material each proposed 
subcontractor shall be listed with a statement of the service to be furnished 
by each. 
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2-15 SPECIALTY SUBCONTRACTOR 


a. The term “Specialty Subcontractor” as used in the specifications shall 
mean a firm of established reputation (or, if newly organized, a firm whose per- 
sonnel have previously established a reputation in the same field), which is 
regularly engaged in, and which maintains a regular force of workmen skilled 
in, installing the items required by the contract. Such firm must either be the 
manufacturer of such items, be licensed by the manufacturer, or work under the 
manufacturer’s direct supervision. 


17-01 
- 








































* * o * * « 


b. Architectural cast stone shall be product of established plant having capacity 
and facilities for producing material of specified quality and finish, and indicated 
quantity without delay to progress of work. It shall have the trade name of 
a producer recognized by the industry as a manufacturer of this type material 
and who can show successful completion of similar and comparable work. 
° + * * * * * 











d. Fabrication and setting of architectural cast stone shall be performed by 
Specialty Subcontractor (s). 

In explanation of its action in listing itself as the “subcontractor” 
under the category “Architectural Cast Stone,” Hyman advised GSA 
by letter of July 18, 1966, that this was done in accordance with the 
instruction on the bid form which states “I understand that by listing 
myself I agree to furnish all labor, plant and material required for 
the category so listed on my own payrolls and expense accounts,” and 
that it was their intention to purchase the material from Earley 
Studio, Inc., Manassas, Virginia, and perform the setting with their 
own forces. 

The language of 17-01(d), quoted above, makes it clear that both 
fabrication and setting of the architectural cast stone must be per- 
formed by a specialty subcontractor, and 2-08(b), also quoted above, 
provides that if more than one subcontractor is to be engaged for a 
sategory of work or material, each proposed subcontractor shall be 
listed with a statement of the service to be performed by each. 

The requirement for listing subcontractors is aimed at the practice 
of bid shopping and is considered to be a material requirement of the 
invitation, failure to comply with which renders the bid nonrespon- 
sive and properly for rejection. 43 Comp. Gen. 206; 44 zd. 526. 
Since fabrication of the architectural cast stone was an integral part 
of this category of work and was specifically required to be performed 
by a specialty subcontractor in accordance with detailed specifica- 
tions, it is our opinion that the fabrication was subject to the listing 
requirement, and that any failure to list a fabrication subcontractor 
must be considered a material defect in the bid. Since The George 
Hyman Construction Company does not have the required qualifica- 
tions for a fabricator and it would appear that acceptance of its bid 
as submitted would permit it to bid shop among fabricators of archi- 
tectural stone, contrary to the intent of the subcontractor listing 
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requirement, we agree with the conclusion set out in your General 
Counsel’s report of August 11, 1966, that the failure of Hyman to list 
a fabricator of the architectural cast stone rendered its bid nonrespon- 
sive and precludes its consideration for award. 

It is suggested, however, that in future invitations for bids involving 
architectural cast stone or any other material with respect to which 
the fabrication and installation are both to be performed by specialty 
subcontractors, the invitations should specifically require bidders to 
list separately both the fabricator and the installer. 

The file forwarded with the August 11 report from your General 
Counsel is enclosed. 


[B-159779] 


Compensation—Wage Board Employees—Premium Pay—Sunday 
Work Regularly Scheduled 


The Sunday premium pay benefits provided under section 405(f) of Public Law 
89-504 (5 U.S.C. 678c) for employees whose regular work schedule includes an 
8-hour period of service any part of which is within the period commencing at 
midnight Saturday and ending at midnight Sunday, payable at the rate of 25 per 
centum of an employee’s hourly rate of basic compensation for each hour of work 
performed during the 8-hour period of service, apply to wage-hour employees 
whose regularly scheduled workweek includes an 8-hour nonovertime tour of 
duty on Sunday between the hours of 7 a.m. and 3 p.m. or 3 p.m. and 11 p.m. 


Compensation—Wage Board Employees—Premium Pay—Two 
Sundays in Workweek 


Where wage board employees whose regular weekly work schedule includes two 
Sundays—an 8-hour tour of nonovertime duty beginning at 11 p.m. or 11:30 p.m. 
on the first Sunday, the last 8-hour tour of nonovertime duty in the workweek 
commencing at the same hours on the next Saturday—section 405(f) of Public 
Law 89-504 (5 U.S.C. 673c) applies to both regularly scheduled 8-hour periods 
of work, one occurring at the beginning and the other at the end of an employee’s 
regular 40-hour workweek, and as there is no requirement for the performance 
of a minimum period of Sunday work as a condition of entitlement to the premium 
compensation, the employees are entitled under the act to payment of Sunday 
premium con _ensation limited to 8 hours of work actually performed during 
each regularly scheduled 8-hour period of service, any part of which falls within 
the period Saturday midnight to Sunday midnight. 


Compensation—Wage Board Employees—Premium Pay—Leaves 
of Absence 


Wage board employees who when they work a regularly scheduled 40-hour week 
that includes Sunday are entitled to the Sunday premium compensation author- 
ized by section 405(f) of Public Law 89-504 (5 U.S.C. 673c), may not be paid 
premium compensation for a period of absence during the regularly scheduled 
8-hour Sunday work period. Although leave with pay is synonymous with duty 
for the purposes of basic pay, additional pay is only authorized for services on a 
certain day and entitlement to the additional pay depends upon the actual per- 
formance of work on that day, unless otherwise expressly provided by statute. 
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To the Public Printer, United States Government Printing Office, 
August 22, 1966: 


Your letter of July 27, 1966, presents for our decision certain ques- 
tions concerning Sunday premium pay benefits applicable to wage 
board employees under the proviso added to section 23 of the Inde- 
pendent Offices Appropriation Act, 1935, as amended, 5 U.S.C. 673c 
(5 U.S.C. 5544), by section 405(f) of Public Law 89-504, approved 
July 18, 1966, 80 Stat. 298. 

The said proviso reads as follows: 


Provided further, That employees subject to this section whose regular work 
schedule includes an eight-hour period of service any part of which is within the 
period commencing at midnight Saturday and ending at midnight Sunday shall 
be paid extra compensation at the rate of 25 per centum of his hourly rate of basic 
compensation for each hour of work performed during that eight-hour period 
of service. 


Your letter is, in part, as follows: 


Sunday is the first day of the 5-day regularly scheduled work week of employees 
of the Government Printing Office who work between the hours of 7:00 a.m. and 
3:00 p.m. and 3:00 p.m. and 11:00 p.m. Under the Act, we understand that these 
employees will be entitled to premium pay for one day. However, we have a 
group of guards whose regularly scheduled 5-day work week begins at 11:00 p.m. 
Sunday and ends at 7:00 a.m. of the following Sunday and a force of maintenance 
employees whose regularly scheduled 5-day work week begins at 11:30 p.m. 
Sunday and ends at 8:00 a.m. the following Sunday. Thus work is performed by 
these groups between midnight Saturday and midnight Sunday on both the first 
and last days of the regularly scheduled 5-day work week. 

While section 405(f) is applicable to employees whose regular work week 
includes “an” 8-hour period of service and provides extra compensation for 
each hour of work performed during “that” 8-hour period, it is not clear that 
the amount of extra compensation payable is limited to 8 hours. Neither is it 
clear that a minimum of 1 hour must be worked before the provision becomes 
applicable. Consequently, it appears that employees on both the 11:00 p.m. to 
7:00 a.m. and 11:30 p.m. to 8:00 a.m. shifts may be entitled to premium pay for 
the first and last days of their work week. Is this interpretation correct, and if 
not, what is the proper basis for computing the amounts payable? 

In administering other premium pay provisions, we have applied your decisions 
to require that employees must actually perform work in order to be entitled. 
Will the new Act require modification of these rulings so as to allow premium 
pay to employees who are absent on leave with pay between midnight Saturday 
and midnight Sunday? For example, if an employee works 1 hour in the covered 
period and then is granted leave for the remaining 7 hours, is premium pay 
allowable for the entire 8 hours? 


S. Rept. No. 1187, 89th Cong., 2d sess. 4 on H.R. 14122 which became 
Public Law 89-504 contains the following pertinent statement in 
explanation of the provisions of section 405. 


Section 405 applies to classified and wage board employees a significant liberal- 
ization granted postal employees in 1965. This section requires a premium of 
25 percent of base pay for any employee whose regularly scheduled 5-day work- 
week includes Sunday. The premium will be paid for the entire 8-hour period 
of service regardless of the numbers of hours which actually occur on Sunday. 
This is identical to the provisions for regular postal employees enacted last year. 


The Hearings before the Committee on Post Office and Civil Service, 
U.S. Senate, 89th Cong., 2d sess., on H.R. 14122, held on April 20, 21, 22, 
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25, 26 and 27, 1966, beginning on page 4, speaks in pertinent part as 
follows concerning the new Sunday pay provisions : 

The House bill, H.R. 14122, adds new * * * Sunday pay benefits for most 
Federal employees. Equity allows no alternative but to concur in the proposals 


to extend to additional groups * * * premium pay at 25 percent of base rates 
for nonovertime work on Sunday. 


* * * Congress last year prescribed premium pay for nonovertime Sunday 
work of postal employees; it is equitable to extend the same policy to other 
salaried employees and to those paid under wage-board schedules. 

The clear wording of the quoted proviso as well as the quoted 
explanation from the Senate report requires the conclusion that those 
wage board employees whose regularly scheduled workweek includes 
Sunday and who work their regular 8-hour tour on that day—non- 
overtime—between the hours of 7 a.m. and 3 p.m. or 3 p.m. and 11 p.m. 
would be entitled under the provisions of such proviso to the 8 hours of 
Sunday premium pay authorized therein. 

The next questions concern those employees whose regularly sched- 
uled workweeks commence with an 8-hour tour of duty—nonover- 
time—beginning at 11 p.m. and 11:30 p.m., respectively, on the first 
Sunday of their workweeks and whose last 8-hour tour of duty— 
nonovertime—in their workweek commences at the same hours (11 p.m. 
or 11:30 p.m., respectively) on the next succeeding Saturday—7 and 
71% hours, respectively, of each such last tour falling on the Sunday 
ending their workweeks. For purposes of the questions contained in 
the second paragraph quoted above from your letter, we assume that 
each of the above 8-hour tours represent 8 hours of actual work. 
Leaves of absence will be disposed of in the answer to your last ques- 
tion. You say that it is not clear that the amount of extra compen- 
sation payable under section 405(f) is limited to 8 hours or that a 
minimum of 1 hour must be worked before that section becomes 
applicable. 

We find nothing in the language of the quoted proviso or in its 
legislative history specifically dealing with the entitlement of an 
employee to premium pay for two Sundays when a part of each Sunday 
is included in a single regular weekly work schedule. However, the 
proviso does specifically provide that when any part of an employee’s 
regular 8-hour daily tour of duty falls on a Sunday, he is entitled to 
Sunday premium pay for each hour of work performed during such 
8-hour period. Moreover, S. Rept. No. 1187, quoted above, clearly 
explains that “The premium will be paid for the entire 8-hour period 
of service regardless of the numbers of hours which actually occur on 
Sunday.” 

In view thereof we are of the opinion that the most reasonable 
construction of the quoted proviso is that it applies to both regularly 
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scheduled 8-hour periods of work, one occurring at the beginning and 
the other at the end of the employee’s regular 40-hour week. 

Independently of the quoted proviso 5 U.S.C. 673c provides that 
any work in excess of 8 hours per day is overtime work. The effect of 
the quoted proviso is to authorize Sunday premium pay for work per- 
formed during the regular 8-hour period of service. Therefore, we 
further conclude that the Sunday premium compensation provided by 
the quoted proviso is limited to 8 hours of work actually performed 
during each regularly scheduled 8-hour period of service any part of 
which falls within the period Saturday midnight to Sunday midnight. 
There is no requirement in the quoted proviso for performance of a 
minimum period of Sunday work as a condition of entitlement to the 
premium pay benefits provided for therein. 

With respect to your last question concerning employees who are 
absent on leave, your attention in invited to our decision of November 
17, 1965, 45 Comp. Gen. 257, covering question and answer No. 11 
which reads: 

Employee K is a regular annual rate distribution clerk in PFS-4. His regular 
work schedule includes an eight hour period of service on Sunday, from 8:00 
A.M. to 4:30 P.M. At 1:30 P.M. he takes annual leave. Is employee K entitled 
to be paid the extra 25% of his hourly rate of basic compensation for the hours 
between 1:30 P.M. and 4:30 P.M.? If your answer is in the affirmative, would 
your answer be the same if he were absent on authorized leave without pay? 

The first question is answered in the negative. While generally leave with 
pay is synonymous with duty insofar as entitlement to basic pay is concerned, 
where, as here, additional pay is authorized for services rendered on a certain 
day, entitlement to such additional pay would be dependent upon the actual 


performance of work on such day, unless otherwise expressly provided by 
statute. 


The foregoing concerns the provisions of 39 U.S.C. 3573(e), the effect 
of which is identical with the quoted proviso. In line with that de- 
cision the premium pay authorized by the quoted proviso is not pay- 
able during periods of leaves of absence. 


[B-154522] 


Quarters Allowance—Entitlement—Submarine Duty—Temporary 
Duty Ashore 


Officers of the uniformed services without dependents in pay grade above O-3 
who are members of the off-ship crew of a two-crew nuclear-powered submarine 
temporarily serving ashore for more than 15 days during a period of training and 
rehabilitation have no right to elect not to occupy Government quarters ashore 
and receive instead a basic allowance for quarters, the right of election authority 
in 37 U.S.C. 403(b) limited to the permanent station of an officer, there is no 
authority for off-ship crew members to elect not to occupy available Government 
quarters ashore at the place where they are assigned to temporary duty and to 
receive instead a basic allowance for quarters. 
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To the Secretary of the Navy, August 23, 1966: 


Further reference is made to letter of June 15, 1966, from the 
Assistant Secretary of the Navy (Financial Management) requesting 
a decision whether an officer without dependents who is in a pay grade 
above O-3 and who is attached to a two-crew nuclear-powered sub- 
marine, may be credited with basic allowance for quarters if he elects 
not to occupy assigned Government quarters while temporarily serving 
ashore for more than 15 days during a period of training and rehabili- 
tation. The request for decision has been assigned Submission No. 
SS-N-909, by the Department of Defense Military Pay and Allow- 
ance Committee. 

The Assistant Secretary refers to our decision of August 27, 1964, 
44 Comp. Gen. 105, wherein we held in answer to question 1 that mem- 
bers without dependents, who are attached to two-crew nuclear- 
powered submarines may be credited with basic allowance for quarters 
while temporarily serving ashore for more than 15 consecutive days 
during periods of training and rehabilitation, provided no Govern- 
ment quarters are available for their occupancy. He states that en- 
titlement to basic allowance for quarters appears to be based on the 
premise that the members are serving at the shore station in a tem- 
porary duty status because it was specified that these members must 
utilize available quarters whether adequate or inadequate. The As- 
sistant Secretary states further that on the basis that the permanent 
duty station is a two-crew submarine, some doubt exists as to whether 
single officers, O-4 and above, may be considered to be on sea duty dur- 
ing the training and rehabilitation period so as to preclude them from 
receiving basic allowance for quarters if they elect not to occupy 
quarters available for assignment. 

Section 403(b) of Title 37 of the U.S. Code, provides as follows: 

(b) Except as otherwise provided by law, a member of a uniformed service 
who is assigned to quarters of the United States or a housing facility under the 
jurisdiction of a uniformed service, appropriate to his grade, rank, or rating 
and adequate for himself, and his dependents, if with dependents, is not entitled 
to a basic allowance for quarters. However, except as provided by regulations 
prescribed under subsection (g) of this section, a commissioned officer without 
dependents who is in a pay grade above pay grade O-3 and who is assigned to 
quarters of the United States or a housing facility under the jurisdiction of a 
uniformed service, appropriate to his grade or rank and adequate for himself, 


may elect not to occupy those quarters and instead to receive the basic allowance 
for quarters prescribed for his pay grade by this section. 


The second sentence was added by section 10 of the Uniformed Service 
Pay Act of 1963, approved October 2, 1963, Public Law 88-132, 77 
Stat. 216, 37 U.S.C. 403. 

The Navy Travel Instructions provide in paragraph 4057 that, 
technically, the nuclear-powered submarine itself is the duty station 
of both crews assigned to that submarine and because this situation is 
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peculiar to the Navy, per diem entitlement has been limited for the 
off-ship crew under authority of paragraph M4205-5, footnote y, Joint 
Travel Regulations, so that entitlement to per diem allowances will 
not accrue to members of the off-ship crew during periods of absence 
from the ship for training and rehabilitation at the home port, but 
when such members are required by competent orders to perform tem- 
porary additional duty or temporary additional duty under instruc- 
tion away from the home port, the otherwise applicable per diem al- 
lowances are properly payable. 

As indicated by the Assistant Secretary, we concluded in the deci- 
sion of August 27, 1964, that members without dependents who are 
attached to two-crew nuclear-powered submarines may be credited 
with basic allowance for quarters while temporarily serving ashore 
for more than 15 consecutive days during periods of training and 
rehabilitation, provided no Government quarters are available for 
their occupancy. Generally, members without dependents who are 
assigned to a vessel are not entitled to a quarters allowance since quar- 
ters aboard are available for their occupancy. We recognized in our 
decision, however, that the off-ship crew members of a nuclear-powered 
submarine, while undergoing training and rehabilitation ashore, are 
temporarily away from their permanent station, the vessel to which 
assigned, and cannot occupy the quarters there that are available for 
those serving on board. Therefore, in view of the Government’s 
obligation to provide a member with quarters or to pay him a quarters 
allowance, we concluded that such off-ship members of these two-crew 
vessels would be entitled to a quarters allowance incident to temporary 
assignments ashore for training and rehabilitation if no quarters are 
available at the place of such assignment. 

In our decision of February 15, 1966, 45 Comp. Gen. 499, 
we considered the permissive authority contained in the second sen- 
tence of 37 U.S.C. 403(b) under which an officer without dependents 
who is in a pay grade above O-3 may elect not to occupy assigned 
quarters and instead receive a quarters allowance. For the reasons 
there stated, we concluded that such provision relates to quarters at the 
officer’s permanent station and affords no authority to elect not to 
occupy available quarters at the place where the officer is temporarily 
assigned to duty. ‘ 

While members of the off-ship crew of a nuclear-powered submarine 
are temporarily serving ashore for more than 15 days during a period 
of training and rehabilitation, they are no longer at their permanent 
station, the submarine to which attached, but are on a temporary as- 
signment away from such station whether at the home port or some 
other shore station. In these circumstances we are of the opinion 
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that such officers without dependents, who are in pay grades above 
O-3, have no right to elect not to occupy available Government quar- 
ters ashore and receive instead a basic allowance for quarters. Your 
question is answered accordingly. 


[B-159457] 


Transportation—Ocean Carriers—Freight Charges—Seizure of 
Cargo as Contraband 

Upon seizure as contraband of a shipment consigned to a military mission over- 
seas, the ocean freight charges are not payable to the carrier until the cargo is 
delivered and the Government bill of lading properly accomplished, and the 
fact that the Government is seeking return of, or compensation for the shipment 
does not affect the payment of the freight charges unless and until the shipment 
is released and delivery of the cargo accomplished, and to operate as a discharge 
from the obligation to make delivery at the original destination, proof of accept- 
ance of the cargo by the shipper at another port must be clear and satisfactory. 


To the Secretary of Defense, August 23, 1966: 


Reference is made to the letter dated July 14, 1966, file (C-309) Ser 
376M7, from the Counsel, Military Sea Transportation Service, re- 
questing a decision relative to the claim of American-Oriental Far 
East Lines, Inc., for freight in the amount $69,479.85, on a shipment 
of 44 tractors and parts transported aboard the SS. Olga under Gov- 
ernment bill of lading C-1050384. Mr. Morse indicates under the 
decision in Alcoa Steamship Company, Inc. v. United States, 338 U.S. 
421 (1949), that the freight would not be payable, but asks whether 
the facts of the claim warrant an exception to the general rule similar 
to that granted in 21 Comp. Gen. 909. 

The tractors were loaded at Baltimore, Maryland, on July 26, 1965, 
consigned to Transportation Officer, U.S. Military Supply Mission, 
APO 09675, New York, New York (Bombay, India) and were part 
of other cargo destined for Pakistan and India. In early September 
1965, the Military Sea Transportation Service (MSTS) was advised 
that as a result of hostilities between Pakistan and India, the govern- 
ments of both countries were seizing certain types of cargoes as 
contraband. Some vessels, with United States Government cargo 
aboard, were diverted to other ports, however, other vessels were 
already in ports of India and Pakistan or in coastal waters of these 
countries.. MSTS expected that no seizure would be effected if 
assurances were given that, while a vessel might have contraband type 
cargo aboard, it would not be discharged in either of the countries then 
involved in the hostilities but would be sent to a neutral country. 

The SS. Olga, with an expected time of arrival on September 11, 
1965, at Karachi, Pakistan, was instructed by MSTS not to discharge 
any Karachi or Bombay destined cargo and particularly to discharge 
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Bombay destined cargo at Manila if the vessel was proceeding east- 
ward or Piraeus, Greece, if the vessel was proceeding westward. The 
SS. Olga proceeded into Karachi, Pakistan, where Pakistan officials 
seized the cargo in spite of assurances that the Bombay destined cargo 
(including the 44 tractors) shipped under Government bill of lading 
C-1050384 would not be discharged at Bombay. 

MSTS has declined to make payment of the freight to American- 
Oriental Far East Lines, Inc., because the cargo was not delivered and 
the Government bill of lading was not properly accomplished. It was 
anticipated that Pakistan would release the tractors to the United 
States authorities at Pakistan so that the bill of lading could be 
amended to show the consignee as the Military Assistance Advisory 
Group and the destination as Karachi, and this consignee could then 
execute the necessary receipt thus properly accomplishing the bill of 
lading. However, the tractors have not been released by Pakistan, 
the Government of which has advised that they are not presently avail- 
able and negotiations for their recovery or value by the Department 
of State have so far been fruitless. 

The United States Supreme Court in holding that the Government 
bill of lading’s specific conditions for payment can only be satisfied 
upon delivery of the shipment to destination, stated that: 


It is a principle of American maritime law that ocean carrier freight charges are 
not earned unless and until the goods are delivered to destination. 


Alcoa Steamship Company, Inc. v. United States, 338 U.S. 421, 422 
(1949). See, also Strickland Transportation Co. v. United States, 
223 F. 2d 466 (1955), holding that delivery to the consignee under a 
Government bill of lading is condition precedent to shipper’s liability 
for freight charges; United States v. American Trading Co. of San 
Francisco, 138 F. Supp. 536, 539-540 (1956); W. A. Stackpole Motor 
Transportation, Inc. v. Malden Spinning & Dyeing Co., 263 F. 2d 47, 
51 (1958) ; National Trailer Convoy, Inc. v. United States, 170 Ct. Cl. 
823, 345 F.2d 573 (1965). 

As to whether freight in the present situation should be allowed 
as an exception to the general rule regarding the earning of ocean 
freight, the decision in 21 Comp. Gen. 909 antedated the Alcoa deci- 
sion. Also, its application to a case where delivery was not made at 
destination was specifically rejected by the majority of United States 
Court of Appeals for the Second Circuit in Alcoa S. 8. Co. v. United 
States, 175 F. 2d 661 (1949) which opinion was affirmed by the Su- 
preme Court in 338 U.S. 421. Moreover, 21 Comp. Gen. 909 is dis- 
tinguishable from the present situation. In 21 Comp. Gen. 909, it 
appeared that the difficulty was: 





166 DECISIONS OF THE COMPTROLLER GENERAL [46 


not that these particular shipments were not transported to destination but 
rather that due to conditions of war prevailing in the Philippine Islands and 
Guam, it is not possible to establish of record that said shipments were received 
by the consignee from the carrier at destination. 

In other words, in that case inability on the part of the consignee to 
receive rather than failure of the carrier to complete carriage of the 
goods was the basic cause of the lack of a “properly accomplished” 
bill of lading. Such is not the situation here and it was incumbent 
upon the carrier to deliver the tractors at destination in order to earn 
the freight. 

The attorney for the claimant, American-Oriental Far East Lines, 
Inc., suggests that the freight is payable because the tractors although 
not in the Government’s possession may still be in existence and pre- 
sumably in Pakistan’s possession. This point appears irrelevant, how- 
ever, since the Alcoa case turns upon delivery of the goods to the con- 
signee at destination, that is, completion of the contract of carriage 
and is not predicated upon the condition of the goods or their where- 
abouts. And the fact that the United States Government may be ac- 
tively seeking their return or compensation for their seizure would 
not effect. the payment of freight unless and until they are released 
and delivery of the cargo actually accomplished. 

The attorney also indicates that the freight is payable since the 
carrier requested MSTS to furnish procedural instructions relative 
to the contraband seizures being carried on by the Governments of 
India and Pakistan prior to arrival of the vessel at Karachi. As to 
any instructions relative to the ultimate discharge of the cargo, MSTS 
reports that many vessels were already in ports of India and Pakistan 
or in coastal waters of these countries. MSTS instructed the SS. Olga 
with an expected time of arrival on September 11, 1965, at Ka- 
rachi, Pakistan, not to discharge any Karachi or Bombay destined 
cargo and particularly to discharge Bombay destined cargo at Manila 
if the vessel was proceeding eastward or Piraeus, Greece, if the vessel 
was proceeding westward. The Pakistan Government seized the cargo 
in spite of the instructions and such government seizure was a super- 
vening cause for which neither the ship nor MSTS was responsible. 
It does not appear that MSTS was negligent or tardy in furnishing 
instructions concerning the threatened seizure to ships at or near the 
ports of the belligerent countries. 

In this connection it has been held that if the restraint of princes 
or governments makes it impossible for the ship to continue its voyage 
to the port of destination, the ship owner is not entitled to freight 
payable for delivery at such port, unless he brings the cargo forwarded 
in other vessels or is prevented from doing so by the cargo owner. 
Linea Sud-Americana, Inc. v. 7295.40 Tons of Linseed, 29 F. Supp. 
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210 (1939), certiorari denied, 309 U.S. 672. Moreover, it cannot be 
said that the United States by seeking to recover the tractors seized 
by Pakistan has acquiesced in accepting delivery at Karachi short 
of destination. The Linea Sud-Americana case points out that proof 
of acceptance of the cargo by shipper at another port must be clear and 
satisfactory in order to operate as discharge of the vessel from its 
obligation to carry to the original destination, here, Bombay, India. 

Accordingly, on the present record, the claim of American-Oriental 
Far East Lines for freight in the amount of $69,479.85 is not allowable. 

A copy of this decision is being furnished the American-Oriental 
Far East Lines in care of its attorney, such matter also having been 
brought to our attention directly by him. 


[B-147982] 


Uniforms—Military Personnel—Officers—Additional Allowance— 
Entitlement to Initial Allowance 


A Reserve captain, a distinguished military graduate of the Air Force Reserve 
Officers’ Training Corps, ordered to extended active duty and paid an initial 
$200 uniform allowance, recovered from him upon his appointment as a second 
lieutenant in the Regular Air Force prior to completion of the 90 days’ service 
prescribed for entitlement to the allowance, and repaid to him pursuant to 
Public Law 88-618, dated October 3, 1964, validating uniform allowance payments 
to distinguished military graduates on the basis of a record correction to show 
90 days’ service as a reservist may not be allowed the additional $100 uniform 
allowance authorized under 37 U.S.C. 255(c) upon each entry or reentry on 
active duty for a period of more than 90 days, the record correction delaying the 
effective date of the officer’s acceptance of a Regular commission not establishing 
his right to the initial uniform allowance, repayment of which would not have 
been made without the benefit of the 1964 act, there is no basis for the payment 
of the additional uniform allowance to the officer. 


To N. R. Breningstall, Department of the Air Force, August 25, 
1966: 


Further reference is made to your letter of May 5, 1966, with en- 
closures, file reference CF, in which you request our decision concern- 
ing the propriety of payment of the additional uniform allowance of 
$100 to Captain Robert D. Neal, FR 59641, on the basis of his corrected 
military records. Your request was assigned Air Force Request No. 
DO-AF-911 by the Department of Defense Military Pay and Allow- 
ance Committee. 

On June 4, 1960, Captain Neal, a distinguished military graduate of 
the Air Force Reserve Officers’ Training Corps, was appointed a Re- 
serve officer of the Air Force. By Special Orders No. A-3811, dated 
June 22, 1960, of Headquarters, Air Reserve Records Center 
(CONAC), Denver, Colorado, he was ordered to extended active duty 
for a period of 36 months, unless sooner relieved, and assigned to the 
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Institute of Technology, Air University, Wright-Patterson Air Force 
Base, Ohio, for an 18-month course in graduate electrical engineering, 
commencing September 6, 1960. Those orders directed Captain Neal 
to report to the Institute in Class “A” uniform on August 22, 1960, 
and specified the effective date of duty as August 17, 1960. By Spe- 
cial Orders No. A-4767, dated July 15, 1960, of the same command, the 
orders of June 22, 1960, were amended to show, among other things, the 
effective date of duty as August 14,1960. On August 22, 1960, the De- 
partment of the Air Force, Washington, D.C., published Special Or- 
ders No. A-1613, appointing him a second lieutenant, Regular Air 
Force, with date of rank as August 14, 1960. The oath for such 
commission was executed on August 31, 1960. 

Pursuant to the orders of June 22, 1960, and under the authority 
of 37 U.S.C. 255(a) (1958 Ed.), which provided for an initial uniform 
allowance not to exceed $200 to an officer of a Reserve component upon 
first reporting for active duty (other than for training) for a period 
in excess of 90 days, or upon completion, as a member of a Reserve com- 
ponent, of not less than 14 days’ active duty, Captain Neal received 
an initial uniform allowance of $200. That amount, however, was 
recovered from him in line with our decision of March 22, 1961, 40 
Comp. Gen. 539. In that decision, which covered a similar situation 
concerning a distinguished military graduate of the AFROTC, it was 
held, quoting the syllabus: 

Orders issued by the Air Force Reserve which directed an Air Force Reserve 

Officer to active duty for 36 months under the Air Force Institute of Technology 
program, whereby AFROTC distinguished graduates are offered Regular com- 
missions for graduate education and orders, dated 3 days after the member 
entered on active duty at the school, which appointed the member to a Regular 
Air Force commission must be considered together to give effect to the intent of 
the Air Force education program so that the orders to extended active duty 
in the Reserve when the member anticipated receipt of the Regular commission 
may not be regarded as coming within the uniform allowance provisions of section 
305 of the Career Compensation Act of 1949, as amended, 37 U.S.C. 255, to entitle 
the member to a uniform allowance for active duty as Reserve officer in excess 
of 90 days. 
The principles of that decision were also applied in decision of Feb- 
ruary 19, 1962, 41 Comp. Gen. 547, to deny the initial uniform allow- 
ance in the case of an Air Force officer whose situation was similar to 
that in 40 Comp. Gen. 539 except that he served on active duty in a 
Reserve status in excess of 14 days after entry on active duty before 
executing the oath for his Regular commission, it being held that even 
though the delay in effecting the appointment in the Regular service 
resulted in the performance of active duty in a Reserve capacity for 
more than 14 days the intent of both the officer and the Air Force upon 
his entrance on active duty was that he would serve in a Reserve status 
for but a short processing period before entering his Regular Air 
Force status. 
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Subsequently there was enacted Public Law 88-618, 78 Stat. 994, 
dated October 3, 1964, which validated all payments of uniform allow- 
ances made prior to the date of enactment thereof under section 305 of 
the Career Compensation Act of 1949, as amended, 37 U.S.C. 255 
(1958 Ed.), to distinguished military graduates of the ROTC or 
AFROTC who were ordered to active duty as commissioned officers of 
a Reserve component of the Army or Air Force while being considered 
for appointment in the Regular Army or Regular Air Force and au- 
thorized refund of any amounts repaid by such officers on account of 
uniform allowances previously received by them. Pursuant to that 
' law, the amount of $200 was repaid to Captain Neal. 

On October 19, 1965, Captain Neal executed an application for the 
correction of his military records, and on February 4, 1966, the Under 
Secretary of the Air Force under the authority of 10 U.S.C. 1552 di- 
rected that the pertinent records of the Department of the Air Force 
relating to the officer be corrected to show that on August 22, 1960, he 
was tendered appointment in the Regular Air Force in the grade of 
second lieutenant and that he accepted the appointment on Novem- 
ber 14, 1960. In a letter dated April 8, 1966, Captain Neal presented 
a claim for the additional uniform allowance of $100, authorized under 
37 U.S.C. 255(c) in addition to the initial $200 allowance to a Reserve 
officer upon each entry or reentry on active duty of more than 90 days’ 
duration, on the basis that his corrected military records now show 
that his appointment as second lieutenant in the Regular Air Force was 
effective November 14, 1960, and that he therefore served on active duty 
as a Reserve member for a period of more than 90 days. 

You advise that payment of the initial uniform allowance to Cap- 
tain Neal, as validated by Public Law 88-618, swpra, is not for con- 
sideration in this case, but that the additional uniform allowance 
claimed by him would be payable only if the initial uniform allowance 
is also valid without reference to that law. You add that similar 
claims for both the initial and additional uniform allowances not in- 
volving Public Law 88-618 are pending in your office. 

Prior to their correction, the records in Captain Neal’s case showed 
that following his commissioning in the Air Force Reserve on June 4, 
1960, he was ordered to active duty effective August 14, 1960, and on 
August 22, 1960, he was appointed a second lieutenant in the Regular 
Air Force to rank from August 14, 1960, which appointment he ac- 
cepted on August 31, 1960—circumstances under which it seems appar- 
ent no authority would exist for the payment of either the initial $200 
uniform allowance or the additional $100 allowance now claimed. 
After their correction, Captain Neal’s records show that following his 
commissioning in the Air Force Reserve on June 4, 1960, he was 
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ordered to active duty effective August 14, 1960, and on August 22, 
1960, he was appointed a second lieutenant in the Regular Air Force to 
rank from August 14, 1960, which appointment he accepted on Novem- 
ber 14, 1960. Thus, the only factual change in the records is the date 
of acceptance of the commission and we fail to see how the date upon 
which a commission is accepted has any bearing upon the intent of the 
department concerned as reflected by the date on which the appoint- 
ment was tendered, or date of rank fixed in the appointment. Hence, 
in our opinion, the fact that Captain Neal may have delayed for more 
than 90 days in accepting the commission affords no more basis for a 
conclusion that at any time prior to or after the processing of his Reg- 
ular Air Force commission it was contemplated by the United States 
Air Force that he would be required to serve as a Reserve officer on 
active duty for a period in excess of 90 days than was afforded for such 
conclusion by the similar delay of more than 14 days in the case con- 
sidered in 41 Comp. Gen. 547. 

Since on the basis of the corrected record Captain Neal did not 
serve on active duty prior to August 14, 1960, and, as in the case of the 
record prior to its correction, he could reasonably have anticipated 
receiving his Regular appointment within a few days after his en- 
trance on active duty and did in fact so receive it, his delay in accept- 
ing that appointment may not be viewed as establishing his right to 
the $200 allowance claimed as for entrance upon duty in circum- 
stances anticipating the performance of active duty of more than 90 
days’ duration in his Reserve status under the cited provisions in 
37 U.S.C, 255(a). 

Since, in our opinion the corrected record affords no basis for a con- 
clusion that Captain Neal would have been entitled to receive the $200 
initial uniform allowance without the benefit of Public Law 88-618, 
he is not entitled to the additional uniform allowance of $100 and 
payment on the voucher received with your request is not authorized. 
The voucher and supporting papers will be retained here. 


[B-159462] 


Uniforms—Civilian Personnel—Purchases by Employees—Reim- 
bursement 


The cost of purchasing special uniforms by civilian nursing assistants and diet 
workers at an Air Force Hospital is not reimbursable under 5 U.S.C, 118g, au- 
thorizing special clothing and equipment in kind and not a clothing or uniform 
allowance. The procurement of uniforms for employees is a matter within the 
discretion of each base command, subject to the availability of operational and 
maintenance funds, and the fact that uniforms are not issued does not authorize 
employees to purchase them and to be reimbursed. Failure on the part of man- 
agement to furnish uniforms, or on the part of employees to secure them, creates 
no obligation on the Government to pay the monetary allowance provided by 
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5 U.S.C, 2131 to an employee purchasing uniforms, the expenditure of personal 
funds constituting the employee a volunteer who may not be reimbursed from 
Government funds. 


To Ramona Hawk, August 26, 1966: 


Your letter of May 10, 1966, signed by you and eleven other em- 
ployees, requests further consideration of our disallowances dated 
March 25, 1966, of claims Z2-291-556 through Z2-291-567 for reim- 
bursement for personal expenditures incurred for special uniforms 
worn as civilian employees of the Department of the Air Force, United 
States Air Force Hospital, Travis Air Force Base, California. We 
note from the record that all of the claimants were either Nursing As- 
sistants, GS-3, or Diet Workers, W-4. 

Section 13, Public Law 600, 60 Stat. 809, 5 U.S.C. 118g (5 U.S.C. 
7908), reads as follows: 


Appropriations available for the procurement of supplies and material or 
equipment shall be available for the purchase and maintenance of special cloth- 
ing and equipment for the protection of personnel in the performance of their 
assigned tasks. 


Title IV, Uniform Allowances, Public Law 763, approved Septem- 
ber 1, 1954 (1952 Ed.), 68 Stat. 1114, 5 U.S.C. 2131 (5 U.S.C. 5901), 
reads in pertinent part as follows: 


There is authorized to be appropriated annually to each agency of the Govern- 
ment of the United States * * * upon a showing of the necessity or desirability 
thereof, an amount not to exceed $100 multiplied by the number of the employees 
of such agency who are required by regulation existing on the date of enact- 
ment of this Act or by law to where a prescribed uniform in the performance 
of his or her official duties and who are not being furnished with such uniform. 
The head of any agency to which any such appropriation is made shall, out 
of funds made available by such appropriation, (1) furnish to each such employee 
such uniform at a cost not to exceed $100 per annum, or (2) pay to each such 
employee an allowance for defraying the expenses of acquisition of such uniform 
at such times and in such amounts, not to exceed $100 per annum, as may be pre- 
scribed in accordance with rules and regulations * * *. Where the furnishing 
of a uniform or the payment of a uniform allowance is authorized under any 
other provision of law or regulation existing on the date of enactment of this 
Act, the head of the agency may in his discretion continue the furnishing of such 
uniform or the payment of such allowance under such law or regulation, but 
where a uniform is furnished or allowance paid under any such law or regula- 
tion no uniform shall be furnished or allowance paid under this section. 


The first quoted statute is permissive only and, subject to avail- 
able appropriated funds, may be implemented only by departmental 
regulations. The law authorizes only the furnishing of special cloth- 
ing and equipment in kind and not clothing or uniform allowances. 
In implementing the statute the Department of the Air Force issued 
Table of Allowances No. 1-21. This table prescribed the essential 
items of equipment normally required for assigned duties of personnel. 
However, the procurement of uniforms for nursing assistants and 
food handlers is a matter within the discretion of each base command, 
subject to the availability of operation and maintenance funds. A 





172 DECISIONS OF THE COMPTROLLER GENERAL [46 


determination to restrict issue could be based upon a shortage of funds. 
The base commander had the authority under the above-cited table 
to procure and issue or not to issue such clothing. It appears from the 
record that uniforms were not issued to nursing assistants and food 
handling personnel until approximately November 1965. 

The second quoted statute has no application in these cases since 
under the provisions of AFR 40-17, dated November 28, 1955, and the 
current AFR 40-530, dated August 9, 1963, medical and food service 
personnel were specifically excluded therefrom. In other words such 
personnel were continued subject to the Table of Allowances No. 1-21 
currently identified as TA 016, dated February 1, 1966, issued under 
section 13, Public Law 600, quoted above. 

Any failure on the part of management to furnish such uniforms 
or on the part of employees to secure them created no obligation on 
the Government to pay a monetary allowance to any employee who 
purchased such uniforms from personal funds. Such expenditure of 
personal funds constituted the employee a volunteer who may not be 
reimbursed from Government funds. 

We find no basis, upon the present record, for allowance of these 
claims. Accordingly, our disallowances of March 25, 1966, must be 
sustained. 


[B-159668] 


Pay—Retired—Annuity Elections for Dependents—Former Mem- 
bers—Election Prior to Grant of Retired Pay 


A former officer of the uniformed services who resigned his National Guard 
commission on October 31, 1952, holding no military status thereafter, and who 
more than 6 months before reaching the age of 60 and qualifying for retired pay 
under 10 U.S.C. 1331-1337, beginning November 1, 1954, elected an annuity for 
his wife under the Uniformed Services Contingency Option Act of 1953, now the 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1481-1446, made a valid 
election, the provision in section 3(a) of the 1958 act and 10 U.S.C. 1482 permit- 
ting a person who was a former member on November 1, 1953, to make an election 
at the time retired pay is granted not indicating that an election made prior to 
the granting of retired pay is premature, and section 1432 merely extending the 
period for filing an election to “the time he is granted that pay,” the officer 
qualifying for retired pay upon reaching 60, having completed 20 years of service 
prior to November 1, 1953, made a valid election and upon his death on Febru- 
ary 17, 1963, his widow is eligible for an annuity. 


Pay—Retired—Annuity Elections for Dependents—Former Mem- 
bers—Election Prior to Grant of Retired Pay 


A former officer of the uniformed services eligible for retired pay under 10 U.S.C. 
1331-1337 at the age of 60, having completed 20 years of qualifying service prior 
to November 1, 1953, who makes an annuity election within a 90-day period prior 
to his 60th birthday or retirement, if a later date for receipt of retired pay had 
been elected by the officer, has made a valid election under 10 U.S.C. 1431-1446, 
section 1432 permitting a former member to make an annuity election, merely 
extending the period for filing the election to the time retired pay is granted, 
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therefore, a proper election is not void by reason of being premature. An election 
filed at any period of time prior to the date of retirement is within the purview 
of the phrase “at the time retired pay is granted” in 10 U.S.C. 1432, the early 
filing not invalidating an otherwise proper election. Annuity elections made 
prior to the grant of retired pay need no ratification, but a disaffirmance of an 
election is subject to 10 U.S.C. 1431(c). 


To Colonel H. W. Kasserman, Department of the Army, August 26, 
1966: 


Reference is made to your letter of July 6, 1966, requesting a deci- 
sion whether you are authorized to pay to Mrs. Lena A. Smalley the 
sum of $989.76, representing the difference between the total amount by 
which the retired pay of Colonel Anson J. Smalley was reduced for the 
period November 1, 1954, through February 17, 1963, and the total 
annuity paid to Mrs. Smalley as his widow for the period February 1, 
1963, through March 31, 1966. 

Colonel Smalley, 0275035, AUS, was born on October 28, 1894, 
resigned his National Guard of the United States commission on Octo- 
ber 31, 1952, and has held no military status after that date. He 
elected option I at one-half reduced retired pay combined with option 
IV under authority of the Uniformed Services Contingency Option 
Act of 1953, ch. 393, 67 Stat. 501 (now the Retired Serviceman’s 
Family Protection Plan, 10 U.S.C. 1431-1446). He was placed on 
the AUS retired list on October 31, 1954, with entitlement to retired 
pay beginning November 1, 1954, under title IIT of the act of June 29, 
1948, ch. 708, 62 Stat. 1087 (10 U.S.C. 1331-1337). 

You say that the date of application for retired pay is unknown, 
but that applicable regulations provided that a qualified person could 
obtain an official application (DD Form 108) for retired pay benefits 
not earlier than 90 days before the applicant’s 60th birthday; that 
applications submitted by letter or any other form were not honored; 
and, therefore, that the officer probably was not notified earlier than 
June 1954 that retired pay had been granted. You say, however, that 
DA Form 1041, Election of Options Under the Uniformed Services 
Contingency Option Act of 1953, was dated March 25, 1954, signed 
April 1, 1954, and was received at the Adjutant General’s Office on 
April 8, 1954, or more than 6 months before he became eligible for 
retirement pay. Retirement orders were dated October 31, 1954. The 
former officer died on February 17, 1963. The annuity cost was $43.24 
a month and the rate of the annuity was $87.25 a month beginning 
February 1, 1963. 

Section 3(a) of the 1953 law provided that a person who was a for- 
mer member of the uniformed services on November 1, 1953, and was 
thereafter awarded retired pay could make an election of an annuity 
for his beneficiary “at the time he is awarded that pay.” Applicable 
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Army regulations provided that persons under age 60 who had com- 
pleted 20 years’ service creditable for retirement would be furnished 
DA Form 1041 (annuity election form) with pertinent information 
regarding benefits under the 1953 law by The Adjutant General when 
DD Form 108 (application for retirement pay) was furnished such 
persons. 

You point out that applicable Army regulations dated December 11, 
1953, provided that such a person could make an election at the time 
he was awarded retired pay and that to be effective an election must 
be signed, witnessed, and postmarked not later than the date on which 
awarded retired pay; that such regulations dated July 19, 1954, pro- 
vided that a person who retired after April 1954 and before Novem- 
ber 2, 1954, could make an annuity election, which must have been 
signed, witnessed and postmarked not later than November 1, 1954, 
or the date awarded retired pay. Later regulations reflect our deci- 
sions in 34 Comp. Gen. 582 (1955) and 36 Comp. Gen. 586 (1957) that 
an election made within 30 days after receipt of notice of award of 
retired pay was made “at the time” of the award of retired pay within 
the meaning of the 1953 law. 

In 39 Comp. Gen. 74 (1959) there was considered the validity of an 
election made by an officer who had been released from active duty 
in the Naval Reserve in 1946 and transferred to the Retired Reserve 
without pay on January 1, 1954, and who executed an annuity election 
form on April 5, 1954, when he was not on active duty, which election 
form was received by the Navy on April 29, 1954. He died on Decem- 
ber 21, 1955. On August 2, 1957, his name was retroactively placed 
on the retired list by the Board for Correction of Naval Records as 
of March 27, 1946. We there said that the right to elect an annuity 
which arose as a result of a correction of a record came into existence 
when that correction was made and “could not be exercised in advance 
of that time.” Since he died before such record correction, it was 
impossible for him to exercise the right to make an election under the 
corrected record. We held that the election form he executed on 
April 5, 1954, when he was not eligible to make such election, has no 
force or effect. 

In general, the only person not a member of the uniformed services 
who is eligible to make an annuity election under the Retired Service- 
man’s Family Protection Plan is a person who held no membership 
in an armed force on November 1, 1953, and who is granted retired 
or retainer pay after that date; such a former member is authorized 
by 10 U.S.C. 1432 to make such an election at the time he is granted 
that pay. Hence, in decision of September 8, 1965, 45 Comp. Gen. 112, 
we held that a person who is discharged from his Reserve status after 
completion of a number of years of service rather than being trans- 
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ferred to the Retired Reserve is not eligible to make an annuity elec- 
tion when he has no military status at the time of election. We 
pointed out that in enactment of the 1961 amendments to the law the 
Congress took cognizance of the eligibility of former members with 
20 years’ qualifying service to receive retired pay upon reaching age 60, 
but that there is no indication in the legislative history that the Con- 
gress intended that persons discharged from the Reserve were to be 
regarded as continuing to be members for the sole purpose of retain- 
ing the right to file an election under the Retired Serviceman’s Family 
Protection Plan. 

You say that nowhere in the law, regulations, or decisions of this 
Office prior to our 1959 decision in 39 Comp. Gen. 74 was there any 
suggestion that an election made by a person who was a former mem- 
ber on November 1, 1953, might be void by reason of being premature, 
although the law, regulations, and decisions established a terminal 
date for making elections. You say that to be effective the election 
of a person who was a former member on November 1, 1953, could be 
postmarked or delivered to appropriate service officials at any time 
prior to retirement, but not later than midnight on the 30th day 
following the first day for which retired pay was awarded. 

You state in your letter that the election tendered by Colonel 
Smalley on April 1, 1954, was not rejected, but was accepted as a timely 
and otherwise valid election having been made “not later than the 
date on which retired pay was awarded.” You suggest that his elec- 
tion (even if now considered premature when made) was in effect 
ratified by the officer at retirement by the unquestioned acceptance of 
reduced retired pay, and that therefore there appeared to be no reason 
for the officer to perfect a new and apparently needless election “at the 
time he is awarded retired pay,” since he had already complied with 
the law by electing “not later than” the time of retirement. 

The general policy of the law as stated in section 3(a) of the 1953 
act and 10 U.S.C. 1431, is to permit the filing of an election to receive 
the benefits of the Family Protection Plan by an otherwise eligible 
person “prior to” or “before” he completes 18 years of qualifying 
service. Section 1431 states that the election “must” be made before 
that time. A proper election filed 1, 2 or 5 years before completing 
such service is as valid as an election made 1 day before 18 years of 
service is completed. The provision in section 3(a) of the 1953 act 
and in 10 U.S.C. 1432 permitting a person who was a former member 
of the Armed Forces on November 1, 1953, to make an election at the 
time he is granted retired pay does not necessarily indicate that an 
election before retired pay is granted would be invalid. Presumably, 
all persons covered by section 1432 and who might qualify for retired 
pay under title III of the 1948 act upon reaching the age of 60, had 
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completed the necessary 20 years of qualifying service prior to Novem- 
ber 1, 1953. It is our view that as to this group, section 1432 merely 
extended the period for filing an election to “the time he is granted 
that pay.” We find no basis for questioning the validity of an other- 
wise proper election filed within that time. Accordingly, refund of 
the retired pay deductions in this case is not authorized. 

Nothing stated in 39 Comp. Gen. 74 was intended as supporting 
a different conclusion. That case was decided on the particular facts 
there considered and it should be noted that the member there involved 
was not eligible to make an election on April 5, 1954, the date he exe- 
cuted the election form, since it appears that he was neither an active 
member nor a former member eligible to elect under the law at that 
time. Colonel Smalley was a former member who qualified for retired 
pay as soon as he reached the age of 60. 

You ask three additional questions whether : 

(1) An election would be valid assuming the same factual situation, except 
that the election was made within the 90-day period prior to the officer’s 60th 
birthday (or retirement if a later date for receipt of retired pay had been elected 
by the officer) ; 

(2) Any period of time prior to the date of retirement may be considered as 
“at the time retired pay is granted,” within the meaning of Title 10, U.S. Code, 
Section 1432; 

(3) Persons who made elections under circumstances similar to those presented 
may be given opportunities to ratify or disaffirm their elections. 

On the basis of the foregoing discussion, question (1) is answered 
in the affirmative. Question (2) is answered by saying that the quoted 
phrase does not make invalid an otherwise proper election filed at an 
sarlier time. Question (3) is answered by saying that such elections 
need no ratification and their disaffirmance is subject to the provisions 
of 10 U.S.C. 1481(c). 


[B-159802] 


Compensation—Wage Board Employees—Premium Pay—Rate 
Limitation 


The Sunday premium pay rate of 25 per centum of basic pay authorized by 
5 U.S.C. 673c, as amended by section 405(f) of the Federal Salary and Fringe 
Benefits Act of 1966, is the only authority for the payment of premium pay for 
regularly scheduled Sunday work performed by a wage board employee within 
a prescribed 8-hour tour of nonovertime duty, any part of which commences 
at midnight Saturday and ends at midnight Sunday. As the language of the 
act is mandatory and for uniform application, the Saint Lawrence Seaway 
Development Corporation may not under 5 U.S.C. 1082(7) establish the extra 
compensation authorized for regularly scheduled Sunday work at a rate that 
is greater than the 25 per centum provided by the 1966 act. 


To the Administrator, Saint Lawrence Seaway Development Cor- 
poration, August 26, 1966: 


By letter of July 28, 1966, Mr. F. E. Mills, certifying officer of the 
Saint Lawrence Seaway Development Corporation, requested our 
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decision as to whether after the effective date of the amendment to 
5 U.S.C. 673c by section 405(f), Public Law 89-504, July 18, 1966, the 
Federal Salary and Fringe Benefits Act of 1966, 80 Stat. 298, any 
payroll which contains extra compensation for regular hours of Sun- 
day work at a rate greater than the 25 per centum expressed may be 
certified for payment. 

Since our decision could affect the compensation rights of all wage 
board employees of the Corporation and since no specific voucher was 
submitted, we are rendering our decision to you in the matter. We 
note that the current payments for regularly scheduled Sunday work 
are being made at the 25 per centum rate pending receipt of our 
answer. 

The letter points oul that the Corporation is of the view that its 
wage board employees are subject to the provisions of 5 U.S.C. 673c 
(5 U.S.C. 5544), which provision was amended by section 405(f) re- 
ferred to above. Section 405(f) reads in part as follows: 

* * * Provided further, That employees subject to this section whose regular 
work schedule includes an eight-hour period of service any part of which is within 
the period commencing at midnight Saturday and ending at midnight Sunday 
shall be paid extra compensation at the rate of 25 per centum of his hourly 
rate of basic compensation for each hour of work performed during that eight- 
hour period of service. 

In addition the letter points out that effective July 28, 1964, as 
the result of a wage board survey of prevailing rates in the area Sun- 
day premium pay for regularly scheduled Sunday work was estab- 
lished at 50 per centum for your wage board employees. This rate 
was established under the provisions of 5 U.S.C. 1082(7) (5 U.S.C. 
5341), covering employees in recognized trades and crafts, etc., which 
authorizes the fixing and adjusting of compensation from time to time 
as nearly as is consistent with the public interest in accordance with 
prevailing rates. 

Overtime is specifically provided for wage board employees by 
5 U.S.C. 673c. Section 405(f) amends that provision by requiring 
Sunday premium pay “at the rate of 25 per centum.” The legis- 
lative history shows that this proviso was intended to extend the 
same benefits accorded postal employees in Public Law 89-301, Octo- 
ber 29, 1965, 79 Stat. 1111, 5 U.S.C. 1113 note. We find no indication 
in the legislative history or in the provisions of the statute 
that the Congress intended that the rate so specified could be exceeded 
by application of the general compensation provisions applicable to 
Government wage board employees. 

In view of the foregoing we are of the opinion that section 405(f) 
represents the only authority for such premium pay—as is provided 
respecting overtime in 5 U.S.C. 673c—for regularly scheduled Sunday 
work performed by wage board employees within their prescribed 
tours of duty—nonovertime—and that the mandatory language thereof 
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requires uniform application of the authorized 25 per centum in all 
areas. The question presented is answered in the negative. 


[B-156674] 


Contracts—Labor Stipulations—Withholding Unpaid Wages, Over- 
time, Ete.—“Trust Funds”—Concept 


The concept that amounts withheld under a contract representing unpaid wages 
due employees of a contractor subject to the Davis-Bacon Act are “trust funds” 
will no longer be followed as a trust fund is not created at the time of or by the 
act of withholding. A trust in favor of underpaid laborers or mechanics arises, 
if at all, only when determinations are made as to the employees entitled, the 
individual amounts due, and the withheld amounts transferred to and accepted 
by the General Accounting Office as impressed monies. Therefore, the Davis- 
Bacon Act providing no priority to employees over claims of the Government, 
when no trust arises, the Government has the common law right of set-off against 
the amounts withheld from a contractor for whatever reason, and if the with- 
held amounts do not satisfy the claims of the Government, the workers are 
left to their remedies against the contractor and surety. 


Set-Off—Authority—Cammon Law Right 


A subcontractor suing a defaulted prime contractor and its surety under the 
Miller Act bond having no claim against the United States, and an attempted 
assignment predicated on a bankruptcy arrangement for the contractor failing 
because the surety is not a permissible assignee under 31 U.S.C. 203, monies 
due under the contract, Eight-Hour Law withholdings, as well as Davis-Bacon 
Act withholdings, which no longer are considered “trust funds” based merely 
on the act of withholding, are available to the Government under its common 
law right of set-off for the liquidation of any indebtedness to the Government 
arising under the contract, any balance to be applied to unpaid Federal taxes 
or other indebtedness of the contractor to the United States, whose claims have 
priority over those of the assignee or employees of the contractor. 


To the Administrator, Federal Aviation Agency, August 29, 1966: 


Reference is made to letter dated July 27, 1966, and prior corre- 
spondence, addressed to the General Accounting Office, Claims Divi- 
sion by the Associate General Counsel of your Agency, your reference 
GC-41, requesting a determination as to the proper payees of funds 
being held by the Federal Aviation Agency under Contract No. 
ARDS-1-420 with Robert R. Ritter, t/a The Forest Company. 

The circumstances giving rise to the above request are stated to be 
as follows: 

Contract ARDS-1-420 was entered into between the Federal Avia- 
tion Agency and Robert R. Ritter, t/a The Forest Company, 
on or about December 26, 1961, to develop the Municipal Terminal 
Site Access Road and Rehabilitation of Taxiway 1 at the Agency 
installation at Atlantic City, New Jersey (NAFEC). The Hartford 
Accident and Indemnity Company, as surety for Ritter, executed per- 
formance and payment bonds under the contract. 

In a suit filed in the United States District Court for New Jersey 
on June 11, 1963, it was alleged that Ritter defaulted under the con- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 179 


tract and failed to make payment to a subcontractor, Glasgow, Incor- 
porated. The litigation was commenced by Glasgow against Ritter 
and Hartford Accident and Indemnity Company. Hartford moved on 
September 27, 1963, to bring in as additional parties, Mr. Sam D. 
Calaby, Chief of the Contract Branch at NAFEC, and Mr. William 
Lenchinsky, Acting Chief of the Accounts Branch. Hartford claimed 
an equitable lien and a prior right to any money remaining payable 
by the United States under the contract in view of the contractor’s 
default and failure to pay the Glasgow Company and by joining 
Calaby and Lenchinsky sought to enjoin them from making final pay- 
ment on the contract. However, neither Calaby nor Lenchinsky was 
ever properly served in the action and the Agency did not make any 
further payments on the contract. 

Subsequently, it came to the attention of the FAA that Ritter 
had violated provisions of the Davis-Bacon Act, 40 U.S.C. 276a, and 
Eight-Hour Law, 40 U.S.C. 324 (1958 Ed.), on Contract ARDS-1-420 
and the Department of Labor was notified that restitution due 
amounted to $730.85 (Davis-Bacon Act, $558.12 and Eight-Hour Law, 
$172.73). Eight-Hour Law penalties amount to $150 for a total 
of $880.85. This total amount had been computed by March 17, 
1964, as indicated by a letter of that date from FAA to the Depart- 
ment of Labor. 

By a Notice of Levy dated June 23, 1964, the Agency was advised by 
the Internal Revenue Service that Robert Ritter, t/a The Forest Com- 
pany, is indebted to the United States for unpaid Federal taxes in the 
amount of $296,067.42. On August 17, 1964, the United States Dis- 
trict Court for the Eastern District of New York confirmed a Chapter 
XI Bankruptcy arrangement proposed by Ritter. The Agency was 
informed by letter of September 1, 1964, from counsel for Hartford 
that Ritter had assigned any funds due or to become due under the 
contract to Hartford Accident and Indemnity Company. 

On March 3, 1965, a final contract amendment was executed pursu- 
ant to a decision of the Interior Board of Contract Appeals awarding 
Ritter $29,946.97 for increased work performed under the contract. 
From this amount deductions were made amounting to $5,059.88 of 
which $880.85 was for labor violations. The net amount left available 
for payment is $24,887.09. The contract release executed by Ritter 
conditions the release on the payment of any monies due to him to the 
Internal Revenue Service. 

Initially, it may be stated that any claim the Glasgow Company has 
as subcontractor is against the prime contractor or against the surety 
under the Miller Act (40 U.S.C. 270a) bond. Glasgow has no claim 
against the United States. Also, the Government’s tax claims have 
priority over the surety’s claim. United States v. Munsey Trust Com- 
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pany, 332 U.S. 234. In addition, the surety’s claim, predicated on the 
assignment to it by its principal of any sums due from the United 
States, cannot be honored, since the assignment is one falling within 
the purview of the Assignment of Claims Act of 1940, as amended, 31 
U.S.C. 203, and the surety is not one of the class of permissible assignees 
under the Act. 

As to the Eight-Hour Law withholdings, we have assumed that 
such withholdings were made under a contract provision, since the 
contract here concerned antedated the statutory authority for with- 
holding. In this type of situation we held in our decision of April 20, 
1954, 33 Comp. Gen. 496 (quoting from the syllabus) : 

The withholding procedures of the Davis-Bacon Act do not govern the withholding 
and disposition of amounts representing overtime wage differences and, while 
contractors and Government may agree that there may be withheld from money 
otherwise due a contractor amounts representing non-payments of overtime 
compensation, there is no authority for distribution by the Government of such 
withholdings to workers who have not been paid overtime for work in excess of 8 
hours per day. 

Hence, we perceive no basis for considering these withheld funds as 
other than, withheld sums, available, as are other withheld sums, for 
set-off by the Government. 

This leaves only the matter of priority between the claims of the 
United States and the claims of laborers and mechanics under the 
Davis-Bacon Act. 

On a number of occasions in the past we have held that amounts rep- 
resenting unpaid wages due employees of a contractor subject to the 
Davis-Bacon Act are for handling as “trust funds.” The impression 
has been given that the withheld amounts are in fact “trust funds.” 
For example, see 33 Comp. Gen. 496, 498, and 35 Comp. Gen. 144, 146. 
We now find it necessary to reexamine these holdings in the light of the 
present matter. 

The Davis-Bacon Act, sections 276a and 276a-2 of Title 40 U.S.C., 
on the date of execution of the contract here concerned, provided in 
pertinent part, as follows: 

§ 276. Rate of wages for laborers and mechanics 

The advertised specifications for every contract in excess of $2,000, to which 
the United States or the District of Columbia is a party, for construction, al- 
teration, and/or repair, including painting and decorating, of public buildings 
or public works of the United States or the District of Columbia within the 
geographical limits of the States of the Union, or the District of Columbia, and 
which requires or involves the employment of mechanics and/or laborers shall 
contain a provision stating the minimum wages to be paid various classes 
of laborers and mechanics which shall be based upon the wages that will be 
determined by the Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of a character similar to 
the contract work in the city, town, village, or other civil subdivision of the 
State, in which the work is to be performed, or in the District of Columbia if the 
work is to be performed there; and every contract based upon these specifica- 


tions shall contain a stipulation that the contractor or his subcontractor shall 
pay all mechanics and laborers employed directly upon the site of the work, 
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unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account, the full amounts accrued at time of pay- 
ment, computed at wage rates not less than those stated in the advertized 
specifications, regardless of any contractual relationship which may be alleged 
to exist between the contractor or subcontractor and such laborers and me- 
chanics, and that the scale of wages to be posted by the contractor in a prominent 
and easily accessible place at the site of the work; and the further stipulation 
that there may be withheld from the contractor so much of accrued payments 
as may be considered necessary by the contracting officer to pay to laborers 
and mechanics employed by the contractor or any subcontractor on the work 
the difference between the rates of wages required by the contract to be paid 
laborers and mechanics on the work and the rates of wages received by sub- 
contractors, or their agents. * * * 


§ 276a-2. Payment of wages by Comptroller General from withheld payments; 
listing contractors violating contracts 

(a) The Comptroller General of the United States is authorized and directed 
to pay directly to laborers and mechanics from any accrued payments withheld 
under the terms of the contract any wages found to be due laborers and me- 
chanics pursuant to sections 276a to 276a-5 of this title; * * *. 

(b) If the accrued payments withheld under the terms of the contract, as 
aforesaid, are insufficient to reimburse all the laborers and mechanics, with re- 
spect to whom there has been a failure to pay the wages required pursuant to 
sections 276a to 276a—5 of this title, such laborers and mechanics shall have the 
right of action and/or of intervention against the contractor and his sureties 
conferred by law upon persons furnishing labor or materials, and in such pro- 
ceedings it shall be no defense that such laborers and mechanics accepted or 
agreed to accept less than the required rate of wages or voluntarily made re- 
funds. * * *, 


The “trust fund” theory apparently originated in General Account- 
ing Office circular dated February 28, 1936, A-34106, wherein it is 
stated : 


Accordingly, where the contracting officer of the government finds that any 
laborer or mechanic employed by a contractor or subcontractor on such public 
buildings or public works has been or is being paid a rate of wages less than 
the wages required by the contract to be paid, he shall cause to be deducted 
from the amounts due the contractor so much as may be necessary to pay said 
difference to each such laborer and mechanic, and the total amount so deducted 
shall be set apart, in the manner hereinafter outlined, for the purpose of liquidat- 
ing the difference in the wage rate paid by the contractor and the wage rate 
required to be paid under the contract. 

The next voucher drawn in favor of the contractor should be for the gross 
amount of the accrued earnings, less deductions for prior payments and any 
amount to be withheld for other purpose, and scheduled to the paying officer on 
Standard Form 1064, together with “Schedule of Deductions from Payments to 
Contractor (act of August 30), 1935, [Davis-Bacon Act] which is hereby pre- 
scribed [Standard Form 1093] * * *, showing: * * * in detail the names and 
addresses of the laborers and mechanics involved who have been underpaid, 
showing for each the period covered, time worked, amount due at rate of wages 
required by contract, amounts (and rates) paid by contractor, amounts of un- 
derpayments, and a statement of facts upon which such finding is based. The 
schedule of deductions will then be signed by the contracting officer and trans- 
mitted through administrative channels to the disbursing officer. 

The paying officer (disbursing officer) upon receipt of the schedules will draw 
one check in favor of the United States for the total amount to be withheld on 
account of such underpayments to laborers, et al., in the employ of such con- 
tractor, and one check in favor of the contractor for the resulting net amount 
due him, claiming credit therefor in his accounts as a disbursement. He will 
then take into his accounts as a collection the amount deducted and will deposit 
the same into the Treasury to the trust-fund-receipt account, “Symbol 8020, 
Withholdings from Contractors for Wage Adjustments, Act of August 30, 1935 
(Public No. 408),” claiming credit therefor as a Treasury deposit. 
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The amounts so deposited will then be appropriated to the trust-fund-expendi- 
ture account, “Symbol OT421, Wages of Employees of Contractors, Act of Aug- 
ust 30, 1985 (Public No. 403) (Trust Fund),” and made available for direct set- 
tlement by the General Accounting Office in payment for the deficiencies in 
wages due the contractor’s employees under the act, supra. 


Circular dated March 19, 1957, B-3368, rescinded the circular of 
February 28, 1936, and provided in pertinent part as follows: 

It is recognized that withholding procedures may be instituted, as a matter of 
ensuring that full wages will be paid in questionable instances, prior to collec- 
tion action. However, the General Accounting Office does not undertake to 
make adjustments with employees until wage underpayment determinations 
have become final and unless contractors have refused to comply with such 
determinations. The reasoning followed is that (a) the primary responsibility 
for making full payment to employees rests upon contractors (and subcon- 
tractors) and (b) the expense of disbursement to employees by the Government 
should be avoided where possible. It follows that actual collections and de- 
posits of monies into the trust fund (as distinguished from withholdings as 
necessary) should not be completed until it can be shown that all controversies 
have been finally settled and that contractors cannot, or will not, themselves 
discharge their obligations in full. 

Notwithstanding that our past decisions may have indicated to the 
contrary, we are of the opinion that a trust fund is not created at the 
time of or by the act of withholding. A trust in favor of the under- 
paid laborers or mechanics arises, if at all, only when determinations 
are made as to the employees entitled, the individual amounts due, 
and the withheld amounts transferred to and accepted by the General 
Accounting Office as impressed monies. In the present matter, trans- 
fer has not been made to the General Accounting Office. On the con- 
trary, the funds are still in the hands of FAA and have not been trans- 
ferred to any type of trust account. 

It long has been held that the Government has the common law 
right of set-off against amounts found due a claimant, in the absence 
of a statute or agreement prohibiting the set-off. We find nothing in 
the Davis-Bacon Act evidencing an intent to give priority to the em- 
ployees over claims of the Government against the contractor. It 
should be noted that, aside from this statute, the employees have a 
right of action against the employer’s surety under the posted Miller 
Act bond. 

The statute provides that the contracting officer may withhold in 
favor of the employees, but if there is insufficient money available 
to pay them, their rights against the employer-contractor and the 
surety are preserved. The Davis-Bacon procedures concerning pro- 
tection of underpaid employees appear to us to be an addition to rather 
than a substitution for the Miller Act protection. In this connection 
comparison should be made with the provisions of section 2 of the 
Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, 41 U.S.C. 36, and 
our decision of December 9, 1939, 19 Comp. Gen. 565. The Walsh- 
Healey provisions appear mandatory and the employees of a contractor 
subject to this act are not protected by a payment bond. 
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In addition it may be observed that if Davis-Bacon workers are given 
priority over the United States, payment to them by the Government 
would relieve the surety pro tanto from its liability to the workers on 
its payment bond, and it is debatable whether the Government could 
obtain redress from the surety as subrogee of the workers. 

In any event, we now conclude that the Government has priority for 
set-off of its claims against amounts withheld from a contractor, for 
whatever reason, and if the withheld amounts are insufficient to satisfy 
the Government’s claims, the workers are left to their remedies against 
the contractor and the surety. 

In the present matter you are advised, in answer to your question, 
that all withheld sums should be applied, first, in liquidation of in- 
debtedness to the Government arising under the contract, and the 
balance applied against other indebtedness of the contractor to the 
United States. 

The enclosures with the letter of March 19, 1965, are returned 
herewith. 


[B-152306] 


Contracts—Architect, Engineering, Etc., Services—Fees—Limita- 
tions 


The authority in 38 U.S.C. 5002 to procure architect-engineer services at “reason- 
able compensation” in connection with the construction, remodeling, repair, etc., 
of Veterans Administration hospitals and other facilities without regard to the 
advertising requirement of 41 U.S.C. 5, and free of the 6-percent fee limitation 
prescribed in section 304 of the Federal Property and Administrative Services 
Act of 1949, as amended (41 U.S.C. 254(b)), is affected by Public Law 89-343, 
dated November 8, 1965, making the restrictions of title III of the 1949 act, 
including the 6-percent limitation payable under architect-engineer contracts, 
directly applicable to procurements by the executive agencies of the Government 
regardless of the statutory negotiation authority utilized, and architect-engineer 
contracts negotiated under 38 U.S.C. 5002 for Veterans Administration facilities 
are, therefore, subject to the 6-percent fee limitation after the effective date of 
the 1965 act. 


Contracts—Architect, Engineering, Etc., Services—Fees—Limita- 
tions 


The 6-percent fee limitation on architect-engineer contracts prescribed by sec- 
tion 304 of the Federal Property and Administrative Services Act of 1949, as 
amended (41 U.S.C. 254(b)), is not restricted to cost-plus-a-fixed-fee contracts 
but the limitation applies to all contracts regardless of type, notwithstanding the 
format of the section deals with fees authorized for cost-type contracts, the 
terms of the limitation itself applying “to contracts” for architect-engineer serv- 
ices “relating to any public work or utility project,” and the Armed Services 
Procurement Act of 1947, after which the 1949 act for civilian agencies is pat- 
terned, applying the architect-engineer fee limitation to all contracts, an anoma- 
lous situation would be created if the 6-percent fee limitation prescribed by 41 
U.S.C. 254(b) on architect-engineer services was restricted to cost-plus-a-fixed- 
fee contracts. 


277-066 O-68—14 
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Corregidor-Bataan Memorial Commission—Memorial Construction 
by Veterans Administration—Architect, Engineering, Etc., Serv- 
ices—Fee Limitation 


An architect-engineer contract for the design, etc., of the Corregidor-Bataan 
Memorial executed under the authority of 38 U.S.C. 213, and subject to the 
procurement statutes applicable to the Veterans Administration should have 
been negotiated on the basis of the 6-percent fee limitation in section 304 of the 
Federal Property and Administrative Services Act of 1949, as amended (41 
U.S.C. 254(b)), absent a contrary intent in 38 U.S.C. 213. However, no action 
will be taken on the excessive fee paid to the architect-engineer under the 
contract on the basis that a Government-wide review is currently being con- 
ducted of architect-engineer contracting procedures, but future architect-engineer 
contracts authorized under 38 U.S.C. 213 should be made subject to the re- 
strictive provisions of title III of the 1949 act. 


To the Administrator, Veterans Administration, August 31, 1966: 


Your letter dated July 27, 1966, requested our decision on the 
following questions : 


(1) Are architect-engineer contracts negotiated in connection with the con- 
struction of VA facilities subject to the provisions of section 304 of the Federal 
Property and Administrative Services Act, as amended (41 U.S.C. 254), and 

(2) Do the fee limitations on architect-engineer contracts contained in sec- 
tion 304(b) of such Act apply only to cost-plus-a-fixed-fee contracts or to all 
architect-engineer contracts regardless of type? 


With reference to your first question, the opinion is expressed that 
the provisions of 38 U.S.C. 5002 authorize the negotiation of architect- 
engineer contracts independent of the provisions of title III of the 
Federal Property and Administrative Services Act of 1949, as 
amended, and the restrictions therein. The cited authority provides: 


The construction of new hospitals, domiciliaries and out-patient dispensary 
facilities, or the replacement, extension, alteration, remodeling, or repair of all 
such facilities shall be done in such manner as the President may determine. 
The President may require the architectural, engineering, constructing, or other 
forces of any of the departments of the Government to do or assist in such work, 
and he may employ individuals and agencies not connected with the Government, 
if in his opinion desirable, at such compensation as he may consider reasonable. 
[Italic supplied.] 


Section 310(b) of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 41 U.S.C. 260(b), provides: 


(b) Reference in any Act, except subsection (a) of this section, to the ap- 
plicability of section 5 of Title 41, to the procurement of property or services by 
the General Services Administration or any constituent organization thereof, 
or any other executive agency delegated authority pursuant to section 252(a) (2) 
of this title, shall be deemed to be reference to section 252(c) of this title. 


The language “or any other executive agency delegated authority 
pursuant to section 252(a)(2)” was inserted by section 6 of Public 
Law 85-800. In commenting on this provision, the Senate Committee 
on Government Operations stated in S. Rept. No. 2201 that: 


Section 6 is technical. It would amend section 310(b) of the Federal Property 
and Administrative Services Act of 1949 to provide that agencies authorized to 
observe in procurement the advertising and negotiation procedures of title III 
of that Act need not observe the kindred requirements of section 3709, Revised 
Statutes. Existing exemptions from the applicability of section 3709, Revised 
Statutes, are automatically transferred and preserved. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 185 


The authority to negotiate and enter into contracts without adver- 
tising is frequently granted by providing, in effect, that contracts may 
be made without regard to any other provision of law. See 38 U.S.C. 
216(b) (6) ; id. 1820(b) ; id. 4202(6) ; id. 5013; 40 id. 609(a) ; 42 td. 
1870(c) ; 16 ¢d. 831h(b) ; 12 zd. 1750c(f) ; 2 td. 135a; 22 id. 294; zd. 
2393(a) ; Public Law 85-804, 72 Stat. 972, 50 U.S.C. 1431. Under the 
terms of 41 U.S.C. 260(a), neither the General Services Administra- 
tion nor any other executive agency—within the scope of authority 
delegated by the Administrator of General Services—is subject to 
the provisions of 3709, Revised Statutes, 41 U.S.C. 5. However, 
when the Congress has previously granted a complete exemption from 
the advertising requirement by authorizing the making of contracts 
without regard to 3709, Revised Statutes, it is clear, particularly 
in view of the above-quoted legislative history, that it was not intended 
by the enactment of the 1949 act to make contracts under the former 
authorization subject to the restrictions of title III. Moreover, 41 
U.S.C. 260(b) provides that when section 3709, Revised Statutes, is 
inapplicable to a particular procurement, section 252(c) shall like- 
wise be inapplicable to that procurement. 

Accordingly and in view of the authority in 38 U.S.C. 5002 to pro- 
cure architectural, etc., services “at such compensation as he [the 
President] may consider reasonable,” that is, without regard to 3709, 
Revised Statutes, which, in turn, must also be regarded as providing 
authority to procure such services notwithstanding the restrictions of 
title III, it is our opinion that the 6-percent fee limitation prescribed 
by 41 U.S.C. 254(b) was not applicable to architect-engineer contracts 
negotiated under the authority of 38 U.S.C. 5002. 

However, you recognize that the restrictions of 41 U.S.C. 254(b) 
now may be applicable to architect-engineer contracts negotiated 
under the authority of 38 U.S.C. 5002 by reason of the provisions of 
Public Law 89-343, enacted November 8, 1965, which amended the 
Federal Property and Administrative Services Act of 1949, as 
amended, to make title III thereof directly applicable to procure- 
ments effected by the executive agencies of the Government. Public 
Law 89-343 amended 41 U.S.C. 252(c) (15) to provide that contracts 
for purchases and services may be negotiated if : 


(15) otherwise authorized by law, except that section 254 of this title shall 
apply to purchases and contracts made without advertising under this paragraph. 


H. Rept. No. 1166, 89th Cong., 1st sess., contains the following com- 
ment on the above-proposed amendment : 


The bill also makes other improvements in procurement. Under this bill, cer- 
tain limitations of section 304 of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, concerning fees of cost-type contracts, contingent 
fees, examination of records, etc., would become applicable to contracts nego- 
tiated by executive agencies under any law, not only title ITI. 


*« * * * * * * 
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Section 2(b) of the bill would add: “Section 304 shall apply to such purchases 
and contracts” to paragraph (15) of section 302(c). The effect of this addition 
would be to make the restrictions of seciion 304, which are applicable to contracts 
negotiated under paragraphs (1) to (14) of section 302(c) similarly applicable 
to contracts negotiated under paragraph (15). The restrictions in section 304 
pertain to limitations on the use of cost-type contracts, inclusion of a covenant 
against contingent fees, inclusion of an examination-of-records clause, etc. 
The amendment, therefore, would provide uniformity in the requirements ap- 
plicable to negotiated contracts. 

It thus appears to be the clear intention of the Congress in enacting 
Public Law 89-3438 to place all negotiated contracts, regardless of the 
statutory negotiation authority utilized, under the restrictions of title 
III of the Federal Property and Administrative Services Act of 1949, 
as amended, including the 6-percent limitation on fees payable under 
architect-engineer contracts. 

Therefore, you are advised that architect-engineer contracts nego- 
tiated under 38 U.S.C. 5002 on and after the effective date of Public 
Law 89-343 would be subject to the fee limitation of 41 U.S.C. 254(b). 

Turning to your question No. 2 you advise that the 6-percent fee 
limitation on architectural or engineering services prescribed by sec- 
tion 304(b) of the Federal Property and Administrative Services Act 
‘of 1949, 41 U.S.C. 254(b), has been interpreted in administrative deter- 
minations of the Veterans Administration as fixing a limitation on 
fees in architect-engineering contracts only when such contracts are 
of the cost-plus-a-fixed-fee type. However, it is recognized by the 
Veterans Administration that there is a basis for contending that the 
6-percent fee limitation applies to all such contracts regardless of type. 
Section 304(b) provides as follows: 

The cost-plus-a-percentage-of-cost system of contracting shall not be used, and 
in the case of a cost-plus-a-fixed-fee contract the fee shall not exceed 10 per 
centum of the estimated cost of the contract, exclusive of the fee, as determined 
by the agency head at the time of entering into such contract (except that a fee 
not in excess of 15 per centum of such estimated cost is authorized in any such 
contract for experimental, developmental, or research work and that a fee inclu- 
sive of the contractor’s costs and not in excess of 6 per centum of the estimated 
cost, exclusive of fees, as determined by the agency head at the time of entering 
into the contract, of the project to which such fee is applicable is authorized in 
contracts for architectural or engineering services relating to any public works 
or utility project). * * * [Italic supplied.] 


The codification of this section in Title 41 of the U.S. Code followed 
the exact language of the 1949 act, but the section caption “Require- 
ments of Negotiated Contracts” in the 1949 act was changed in the 
code to read “Negotiated contracts,” and subsection (b) now bears the 
caption “Barred contracts; fee limitation,” etc. The format of sub- 
section (b) which deals specifically with the fees authorized for cost- 
type contracts could lead to the conclusion that the 6-percent fee 
limitation, being one of the enumerated fee limitations of cost-type 
contracts, is applicable only when architect-engineer services are pro- 
cured under cost-type contracting. In fact, there is some support in 
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the legislative history of the Federal Property and Administrative 
Services Act of 1949, for such a restrictive interpretation. H. Rept. 
No. 670 on H.R. 4754 (which was enacted as the 1949 act) contained 
the following statement: 


(b) This subsection [304(b)] prohibits the cost-plus-a-percentage-of-cost sys- 
tem of contracting and prescribes maximum fees in connection with cost-plus-a- 
fixed-fee contracts. * * * 


It is clear from an analysis of H.R. 4754 that the Congress intended 
to restate, as far as possible, for the civilian agencies of the Government 
the applicable provisions of the Armed Services Procurement Act of 
1947 (now 10 U.S.C. 2301 et seg.). S. Rept. No. 338, 81st Cong., on 
the proposed legislation stated with reference to title III: 


Title III extends to the General Services Agency the principles of the Armed 
Services Procurement Act of 1947, with appropriate modifications principally 
designed to eliminate provisions applicable primarily to the military. The Ad- 
ministrator of General Services under certain circumstances is also permitted to 
delegate to any other executive agency, not named in the Armed Services Pro- 
curement Act, authority, under certain circumstances, to make purchases and 
contracts pursuant to the provisions of title III. This title provides for the 
modernization of procurement methods and procedures. It clarifies and pre- 
serves the formal advertising method of procurement, but at the same time, under 
proper control, authorizes negotiation in certain classes of cases. This title is de- 
signed to cope with future as well as presently existing situations, and to 
constitute a comprehensive code of procurement methods and procedures. 


In testifying on H.R. 1366—which was enacted as the Armed Serv- 
ices Procurement Act of 1947—Under Secretary of War Royall stated 
before Subcommittee No. 6 of the Committee on Armed Services: 


I call your attention to the fact that there is an increase in the permissible 
percentage of fee allowed in cost-plus-fixed-fee contracts under this bill. 

Normally, as you all know, there was a 7-percent limit during the war. In 
some classes of cases, there was a 6-percent limit. The proposed bill would 
prescribe a 15-percent limit in the case of research and development, a 6-percent 
limit in the case of management-architect-engineer contracts, which was the 
form used in so many construction contracts—and a 10-percent limit for the 
others. 


In H. Rept. No. 109 on H.R. 1366, the Committee on Armed Serv- 
ices stated on page 20 after detailing the fee limitations of section 4 of 
the bill: 

* * * However, the committee anticipates considerably more difficulty in peace- 
time, so that we are recommending that the services be authorized to pay fees up 
to 15 percent on research and development contracts, up to 6 percent on con- 
tracts for architectural or engineering services and up to 10 percent on all other 
cost-plus-a-fixed-fee contracts. * * * 

The Congressional Record of March 20, 1947, at page 2399, con- 
tained the following statement of Congressman Jack Z. Anderson, 
Chairman of the Committee on Armed Services: 


In the case of cost-plus-a-fixed-fee contracts, section 4 provides that the fee 
shall not exceed 10 percent of the estimated cost of the contract, exclusive of 
the fee. There are two exceptions to this requirement. In the case of research 
and development contracts a maximum fee of 15 percent is authorized, and in the 
case of contracts for architectural engineering services related to any public 
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works or utilities projects the maximum fee is limited to 6 percent of the 
estimated cost of the project * * * 


This concept of limiting to 6 percent the “fee” payable to architect- 
engineers was derived from Public Law 43 approved April 25, 1939, 
and Public Law 309, approved August 7, 1939, 76th Cong., Ist sess. 
Sections 3 and 2 of Public Laws 43 and 309, respectively, provide as 
follows: 


Sec. 3. Whenever deemed by him to be advantageous to the national de- 
fense, and providing that in the opinion of the Secretary of the Navy the exist- 
ing facilities of the Naval Establishment are inadequate, the Secretary of the 
Navy is hereby authorized to employ, by contract or otherwise, outside archi- 
tectural or engineering corporations, firms, or individuals for the production 
and delivery of the designs, plans, drawings, and specifications required for 
the accomplishment of any naval public works or utilities project or the con- 
struction of any naval vessel, aircraft, or part thereof, without reference to the 
Classification Act of 1923 (42 Stat. 1488), as amended (5 U.S.C., ch. 13), or to 
section 3709 of the Revised Statutes of the United States (41 U.S.C. 5). In 
no case shall the fee paid for any service authorized by this section exceed 
6 per centum of the estimated cost, as determined by the Secretary of the Navy, 
of the project to which such fee is applicable. 

Sec. 2. Whenever deemed by him to be advantageous to the national defense, 
and providing that in the opinion of the Secretary of War the existing facilities 
of the War Department are inadequate, the Secretary of War is hereby au- 
thorized to employ, by contract or otherwise, outside architectural or engineer- 
ing corporations, firms, or individuals for the production and delivery of the 
designs, plans, drawings, and specifications required for the accomplishment 
of any public works or utilities project of the War Department without reference 
to the Classification Act of 1923 (42 Stat. 1488), as amended (5 U.S.C., ch. 13), 
or to section 3709 of the Revised Statutes of the United States (41 U.S.C. 5). 
In no case shall the fee paid for any service authorized by this section exceed 
6 per centum of the estimated cost, as determined by the Secretary of War, 
of the project to which such fee is applicable. 


Section 3 of Public Law 43 and section 2 of Public Law 309 are 
codified at 10 U.S.C. 7212 and 4540, respectively. The corresponding 
provision for the Department of the Air Force—derived from sec- 
tion 2 of Public Law 309—is codified at 10 U.S.C. 9540. In 21 Comp. 
Gen. 580, we considered the legal effect of the 6—percent fee limitation 
in section 2 of Public Law 309 on a cost-plus-a-fixed-fee contract for 
architect-engineer services and held at pages 586-587 : 

Summarizing, I find nothing in the act of August 7, 1939, or in the legislative 
history of that act, or in the general practice obtaining with respect to Govern- 
ment or private contracts for architectural or engineering services which serves 
to establish that the six-percent limitation imposed on the fees payable under 
contracts authorized by section 2 of the act was intended to relate to fixed fees 
under cost-plus-a-fixed-fee contracts. On the contrary, an examination of each 
of the factors which it is permissible to consider in aid of statutory construction 
discloses many indications that the Congress, in imposing the limitation, con- 
templated that the fee which was limited to six percent should include everything 


ordinarily covered by the fee in percentage-fee contracts for services of the 
type here involved. 


The limitation in section 4 of the Armed Services Procurement Act 
of 1947, 41 U.S.C. 153 (1952 Ed.), is couched in language indicative 
of an intention to accomplish the same purpose as that accomplished 
by the 1939 statutes. By the very terms of the 1949 limitation, it ap- 
plies “to contracts” for architect-engineer services “relating to any 
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public works or utility project,” not merely to cost-type contracts 
covering such services. Moreover, the 1949 fee limitation, like the 
1939 limitation, is one on the total compensation of an architect-en- 
gineer as distinguished from the other “fixed” fee, or profit, limita- 
tions imposed by the statute. 

While the legislative history references above quoted would appear 
to support a conclusion that the fee limitation is restricted to one type 
or class of contracting, we believe that a reasonable inference to be 
gained from those references is that the Congress included within sec- 
tion 4 of the Armed Services Procurement Act of 1947 and section 
304(b) of the 1949 act a limitation on “fee” payments whether they 
be “fixed fees” for measuring profit or “fees” measuring the total com- 
pensation (costs plus profit) payable to professional architects or en- 
gineers whose fees cover everything ordinarily covered by the fee in 
traditional percentage-fee contracts for such professional services. 

We cannot attribute to the Congress a deliberate intention to ex- 
clude fixed-price negotiated contracts for architect-engineer services 
from the statutory limitation and on the other hand restrict the fee 
payable under cost-type contracts. To conclude that such profes- 
sional services could be freely contracted for on a fixed-price basis 
without regard to whether the fixed compensation exceeds 6 percent 
of the estimated cost of construction would be to give congressional 
sanction to an anomalous situation whereunder architect-engineers 
contracting on a cost-type basis would have their total compensation 
effectively limited and those contracting on a fixed-price basis would 
be free to negotiate without reference to a fee limitation otherwise 
imposed by statute. 

We feel therefore, upon careful and thorough consideration, that 
unless and until the Congress specifically legislates to the contrary, 
the fee limitation in 41 U.S.C. 254(b) should not be administratively 
restricted to the cost-type contracting only. 

In the course of our current review on compliance with the 6- 
percent fee limitation on architect-engineer contracts, we examined 
fixed-price contract No. V1006C—621 dated August 6, 1964, with 
Naramore, Bain, Brady & Johanson, architect-engineers, for the de- 
sign, etc., of the Corregidor-Bataan Memorial. The contract was 
executed pursuant to the authority in 38 U.S.C. 213 which provides 
that the Administrator of Veterans’ Affairs may, for purposes of all 
laws administered by the Veterans Administration, enter into con- 
tracts “for such necessary services (including personal services) as 
he may deem practicable.” Pursuant to 36 U.S.C. 426(i), funds were 
appropriated to the Veterans Administration for planning and con- 
structing a memorial on Corregidor Island. Thus, while the Cor- 
regidor-Bataan Memorial Commission is authorized by 36 U.S.C. 
426(e) to engage the services of architects and other technical person- 
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nel by contract or otherwise, the architect-engineer contract here in- 
volved was, in fact, a Veterans Administration contract that was 
subject to the procurement statutes otherwise applicable to the Ad- 
ministration. Cf.45 Comp. Gen. 255. 

We note that the lump-sum fee paid to the architect-engineer under 
the contract amounted to 9.73 percent of the estimated cost of con- 
struction of the memorial. However, the Administration appears to 
be of the opinion that the 6-pervent statutory fee limitation is in- 
applicable to the contract because it was entered into under 38 U.S.C. 
213. 

In our opinion section 213 provides contracting authority to meet 
the particular needs of the Veterans Administration, that is, it au- 
thorizes the procurement of services as deemed necessary by the Ad- 
ministrator of Veterans’ Affairs. However, the procedure required to 
be followed in entering into contracts for such services is that con- 
tained in title III of the Federal Property and Administrative Serv- 
ices Act of 1949. See Delegation of Authority No. 410, 27 F.R. 3017, 
dated March 30, 1962, delegating authority to utilize such provisions. 
We do not believe that 38 U.S.C. 213 should be construed as waiving 
the provisions of title III of the 1949 act. When the Congress has 
authorized agencies to procure “without regard to” the provisions of 
law governing Government procurement, it has done so in specific 
terms. See examples of the exemptive statutes cited above. 

No aid is obtained from the legislative history of section 213 which 
was derived from section 1500 of Public Law 346, 58 Stat. 300, in 
determining whether it was the intention of the Congress to grant the 
Administrator a blanket exception from the Federal Property and 
Administrative Services Act of 1949, as amended, when contracting 
for such services “as he may deem practicable.” Therefore and since 
the Congress has expressed its intention clearly in other statutes when 
it granted waivers or exemptions from general procurement restric- 
tions, we cannot attribute such an intention in respect to 38 U.S.C. 213 
which lacks the somewhat standardized language present in those 
other statutes. 

While we hold that the contract in question should have been 
negotiated upon the basis of the restrictions of 41 U.S.C 254(b), no 
action in the matter will be taken by our Office since we are currently 
conducting a Government-wide review of architect-engineer contract- 
ing procedures generally with the view to submitting appropriate 
recommendations to the Congress. We point out, however, that fu- 
ture architect-engineer contracts authorized under 38 U.S.C. 213 
should be considered as subject to the restrictive provisions of title 
IIT of the Federal Property and Administrative Services Act of 1949, 
as amended. 





ae a eee ee 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 191 
[B-158686] 


Contracts—Negotiation—Awards—Propriety—Failure to Negoti- 
ate With All Offerors 


A determination to restrict negotiations for research and development work lead- 
ing to the award of a cost-plus-incentive-fee contract after maximum competition 
had been obtained to one concern considered to have “the most advanced scien- 
tific knowledge attainable and the best possible equipment” pursuant to para- 
graph 205.1(a) of the Armed Services Procurement Regulation is not a pre- 
rogative of the contracting officer and is contrary to 10 U.S.C. 2804(g), providing 
if negotiations, including prospective research and development contracts, are 
conducted with one offeror, then discussions must be conducted with all respon- 
sible offerors submitting proposals within a competitive range, price, and other 
factors considered. Therefore, if the statutory requirement for negotiations is 
to be given meaningful effect, after obtaining maximum competition, a contracting 
officer is required to conduct discussions with all responsible offerors submitting 
competitive proposals, 


To the Secretary of the Army, September 2, 1966: 


Reference is made to a report dated June 9, 1966, from your Depart- 
ment, concerning the award on February 26, 1966, of a contract to 
Space General Corporation under Request for Proposals No. 42—007- 
66-770 dated November 8, 1965, for an Ocean Sampling System Float- 
ing Platform. This matter was the subject of a protest by Ocean 
Science and Engineering, Incorporated. 

We have advised Ocean Science by letter of today, copy enclosed, 
that its protest is denied. We found that its contentions were unjus- 
tified. There is an aspect of the award procedure, however, which 
caused us concern, 

The contracting officer determined that negotiations could be con- 
ducted with only one firm (Space General) based on technical evalua- 
tion of the proposals and on the critical delivery date required by the 
requesting agency. Authority cited for this determination was Armed 
Services Procurement Regulation 4-205.1(a) Selection of Sources, 
which states, “Through its research and development programs, the 
Department of Defense must seek the most advanced scientific knowl- 
edge attainable and the best possible equipment, * * * that can be de- 
vised and produced.” He determined, in accordance with ASPR 
4-205.4, that Space General Corporation was more capable of perform- 
ing the contract or schedule than any other contractor. (See letter of 
May 18, 1966, to the Commanding General, U.S. Army Test and Eval- 
uation Command, Aberdeen Proving Ground, Maryland, under Ex- 
hibit “A” to the report.) 

The Staff Judge Advocate explained that the technical proposal of 
the successful contractor was regarded as distinctly superior to all 
other proposals; and that “while it may have been possible to upgrade 
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some of the other technical proposals, procurement time was limited 
in view of critical delivery dates.” The Judge Advocate noted that 
the contract called for research and development work (a-cost-plus- 
incentive-fee contract was specified under authority of 10 U.S.C. 2304 
(a) (11)), and coneluded that “the Contracting Officer, in limiting 
negotiations to Space General, exercised a prerogative properly within 
his discretion.” (These statements appear on pages 9 and 10, legal 
analysis, under Exhibit “A” of the report.) 

We are not convinced that it was within the contracting officer’s 
prerogative to restrict negotiations to the one concern. In this con- 
nection, 10 U.S.C. 2304(g) provides that negotiations shall be con- 
ducted as follows: 

(zg) In all negotiated procurements in excess of $2,500 in which rates or 
prices are not fixed by law or regulation and in which time of delivery will 
permit, proposals shall be solicited from, the maximum number of qualified 
sources consistent with the nature and requirements of the supplies or services 
to be procured and written or oral discussions shall be conducted with all 
responsible offerors who submit proposals within a competitive range, price, 
and other factors considered: Provided, however, That the requirements of this 
subsection with respect to written or oral discussions need not be applied to 
procurements in implementation of authorized set-aside programs or to pro- 
curements where it can be clearly demonstrated from the existence of adequate 
competition or accurate prior cost experence [experience] with the product, 
that acceptance of an initial proposal without discussion would result in fair 
and reasonable prices and where the request for proposals notifies all offerors 
of the possibility that award may be made without discussion. [Italic supplied.] 

Thus the Armed Services Procurement Act permits negotiated 
awards to be made in appropriate cases without written or oral dis- 
cussions, but. requires that if negotiations (i.e., discussions) be con- 
ducted with one of the offerors, then negotiations shall also be con- 
ducted with a// responsible offerors who submit proposals within acom- 


petitive range, price, and other factors considered, Part 8 of paragraph 
IIT, ASPR, “Price Negotiation Policies and Techniques,” spells out 
the requirements in greater detail. 


We have held that the statutory and regulatory requirement for 
negotiations with all responsible offerors who submit competitive 
offers is equally applicable where a research and development con- 
tract is contemplated. B-157150, January 19, 1966 (published at 
45 Comp. Gen. 417) ; B-158042, March 30, 1966 (letter to the Admin- 
istrator, National Aeronautics and Space Administration), copies 
enclosed. The fact that contract price is not the controlling factor 
in the award determination or that the award is to be made to the 
offeror submitting the most advantageous proposal, does not, in our 
opinion, relieve the agency from its primary statutory duty to con- 
duct negotiations with a// responsible offerors submitting competitive 
proposals. 
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No doubt each of the eight proposals received was thoroughly 
reviewed. The evaluation of proposals was completed on or about 
December 22, 1965. From that time until February 26, 1966, sole- 
source negotiations were conducted with Space General to the exclu- 
sion of all the other offerors. Space General had proposed estimated 
contract costs of $486,290, but upon completion of the negotiation 
the estimated costs were fixed at $631,206, an increase of $144,916. 
It is explained by your Department that it had underestimated the 
marine testing, hardware and labor requirements and that the increase 
in estimates would have been applicable to any of the other offerors. 
Actually, proposals had been evaluated for the funded portion of 
the work, which was stated to include all of “Effort A” but only the 
study phase of “Effort B” (Space General estimated cost for the 
funded portion was $270,868). We understand that most, if not 
all, of the increase in estimated cost reached during the negotiations 
was due to the funded portion of the project. Evidently your Depart- 
ment. officials underestimated or did not fully comprehend what was 
required. 

Although the record shows that Space General submitted the best 
proposal, the record does not support a conclusion that it alone sub- 
mitted the only competitive or acceptable proposal. The point spread 
between proposals was not very great; the prices were not determina- 
tive and the Staff Judge Advocate acknowledges that some of the 
other proposals were capable of being upgraded. In short, the record 
(loes not show the “wide gap between the first ranked proposal and 
the others” as was stated to be the case by the Staff Judge Advocate. 
If the statutory requirement. for negotiations is to be given meaning- 
ful effect, proposal evaluation must be aimed at selecting all the 
competitive proposals for the negotiation as well as the highest rated 
proposal. It appears that the evaluation in this case did not attempt 
to determine whether there were other competitive proposals in addi- 
tion to the top proposal. We realize that the contracting officer has 
wide discretion in choosing the contractor for a research and develop- 
ment. contract. But the law prescribes that his choice be made (1) 
after obtaining maximum competition consistent with the needs of 
the procurement, and (2) after discussions are conducted with all 
responsible offerors submitting competitive proposals, except for 
certain specified cases. See ASPR 3-805.1(a). We are satisfied 


that maximum competition was obtained, but cannot say in this case 


that discussions were properly restricted to the single concern. 
The factor of urgency hardly explains the failure to negotiate with 

other offerors while negotiations were being conducted with the one 

offeror. However, the award has been made, and we do not believe 
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that it should be disturbed. We recommend that the requirements of 
10 U.S.C. 2304(g) be called to the attention of your contracting offi- 
cials for the purpose of assuring that future award actions conform 


fully with its requirements. 


[ B-159697 J 


Coniracts—Subcontracts—Bid Shopping—Definiteness of Subcon- 
tracior Listing Requirements 


An invitation providing that prime contractors list speciaity subcontractor (s) 
for the fabrication and setting of architectural cast stone, but defining a “Spe- 
cialty Subcontractor” as a firm skilled in “installing the items required by the 
contract,” and providing for the installation of movable metal partitions without 
specifying that the subcontractor is required to be a specialty subcontractor, able 
to perform all or a specified portion of the work with his own forces, is con- 
sidered an ambiguous invitation having resulted in one bidder listing a manufac- 
turer’s agent as a subcontractor for the partitions, another bidder listing itself 
as a specialty subcontractor, and the failure to list as a specialty subcontractor 
the second-tier subcontractor to be used by the listed fabricator stone specialty 
subcontractor to set the stone. Therefore, the specifications having been defec- 
tive, bids or quotations should be resolicited under provisions clearly and 
definitely setting out the requirements for listing subcontractors. 


To the Administrator, General Services Administration, Sepiermmber 


6, 1966: 


Reference is made to the protest of The George Hyman Construc- 
tion Company (Hyman) against award to Norair Engineering Cor- 
poration (Norair) under Invitation for Bids dated April 19, 1966, 
issued by the Public Buildings Service, project No. 18116, covering 
construction of an extension to General Office (Building 31), National 
Institutes of Health, Bethesda, Maryland. Norair’s protest against 
award to Hyman was the subject of our decision of August 22, 1966, 
£6 Comp. Gen, 156, to you. 

Pertinent provisions of the invitation are as follows: 


2-08 LISTING OF SUBCONTRACTORS 

a. For each of the categories of work contained in the list included as part of 
the Bid Form, the bidder shall submit the name and address of the firm to whom 
he proposes to subcontract the work. * * * Failure to submit the list by the 
time set for bid opening shall cause the bid to be considered non-responsive 
except in accordance with Instruction No. 7 of the Instructions to Bidders 
(Standard Form 22). Except as otherwise provided herein, the successful bidder 
agrees that he will not have any of the listed categories of work involved in 
the performance of this contract performed by any subcontractor other than the 
subcontractor names for the performance of such work. 

b. The term “subcontractor” for the purpose of this requirement shall mean 
an individual or firm with whom the bidder proposes to enter into a subcontract 
for a listed category of work or material. If subcontracts are to be made with 
more than one subcontractor for a category of work or material, each proposed 
subcontractor shall be listed with a statement of the service to be furnished by 
each. 
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ce. The bidder shall list himself if it is his intention to perform one or more 
of the listed categories of work. In this case, all personnel performing such 
work at the site shall be carried on his own payroll. If equipment is leased 
with operators, the operators need not be carried on bidder’s payroll. 
* * % % * * * 


i. In the event the bidder fails in connection with this bid (1) to identify the 
subcontractors as required by subparagraph a., or (2) to comply with subpara- 
graph c. if the bidder himself intends to perform one or more listed categories 
of work, the bid will be rejected as nonresponsive to the invitation. 

ms os as eo ok a x 
2-15 SPECIALTY SUBCONTRACTOR 

a. The term “Specialty Subcontractor” as used in the specifications shall 
mean a firm of established reputation (or, if newly organized, a firm whose 
personnel have previously established a reputation in the same field), which is 
regularly engaged in, and which maintains a regular force of workmen skilled 
in, installing the items required by the contract. Such firm must either be the 
manufacturer of such items, be licensed by the manufacturer, or work under the 
manufacturer’s direct supervision. 

‘ * 


ARCHITECTURAL CAST STONE 


17-01 GENERAL 


b. Architectural cast stone shall be product of established plant having capacity 
and facilities for producing material of specified quality and finish, and in- 
dicated quantity without delay to progress of work. It shall bave the trade name 
of a producer recognized by the industry as a manufacturer of this type ma- 
terial and who can show successful completion of similar and comparable work. 

* * x % * 


d. Fabrication and setting of architectural cast stone shall be performed by 
Specialty Subcontractor (s). 
* ok a * ot di * 


MOVABLE METAL PARTITIONS 


35-01 GENERAL 

a. The Contract shall include floor to ceiling partitions, number of doors in- 
cluding hardware, glass, glazing and painting, noted on drawings. 

b. Partitions as specified herein shall be designed to interchange and inter- 
member with partitions of this design existing in Office Building No. 31 and in 
common use at other NIH facilities. The product of any manufacturer, meeting 
minimum requirements of this Specification, will be considered, subject to ap- 
proval of shop drawings. 

ce. Requirements for hardware and glass are specified under the respective 
sections. 

d. Partitions shall be the product of a manufacturer who can furnish sup- 
ported evidence that he is in business and operating as an individual, company, 
firm or corporation having a trade name or trade mark as recognized by the 
metal partition industry for not less than 3 years. He shall submit to the 
Service a list of photographs of installations similar to the type specified, which 
have been in satisfactory use for not less than 1 year. 


The following notice appears at the beginning of the “List of Sub- 
contractors,” form which is incorporated in the bid form as a 
supplement : 


Listed hereinafter are the names and business addresses of Subcontractors with 
whom the undersigned proposes to subcontract for the performance of the desig- 
nated categories of work if awarded the contract. I understand that by listing 
myself I agree to furnish all labor, plant and material required for the category 
so listed on my own payrolls and expense accounts. 





196 DECISIONS OF THE COMPTROLLER GENERAL [46 


The following note appears at the end of the “List of Subcon- 
tractors,” form: 

Note: The listing of a subcontractor who does not meet the requirements of 
the Specialty Subcontractor or Competency of Bidders clauses, wherever appli- 
cable, may be grounds for rejection of the bid. 

One ground of Hyman’s protest is that Norair listed Graham and 
Van Leer as subcontractor for the category “Movable Metal Partitions” 
and that this firm is a manufacturer’s agent and as such could not pos- 
sibly qualify as a specialty subcontractor for this item. The provisions 
quoted above from section 35 relating to metal partitions establish 
certain requirements for the fabrication of the partitions, including 
the requirement that they must interchange and intermember with 
existing partitions in Building 31, but there is no provision in that 
section or elsewhere in the invitation that the subcontractor for the 
movable metal partitions be a specialty subcontractor or that he per- 
form all or a specified portion of the work with his own forces. The 
listing of Graham and Van Leer would therefore not appear to have 
any adverse effect on the responsiveness of Norair’s bid. Whether 
Graham and Van Leer is responsible is another question and one which 
is primarily for determination by the contracting officer. 

Hyman also contends that the listing of Arban and Carosi by Norair 
as the sole subcontractor for architectural cast stone, whereas Arban 
and Carosi is a fabricator only and does no setting, is a material defect 
in the bid. As indicated in your report of August 29, 1966, Norair’s 
agreement with Arban and Carosi appeared to be for the entire job 
of fabricating and installing the architectural cast stone, and you 
enclosed a list of four projects on which Arban and Carosi purportedly 
furnished and installed the stone. You have since furnished us with 
a copy of a letter dated August 31, 1966, from Arban and Carosi to 
Norair, which appears to confirm that installation on the above four 
projects was accomplished by second tier subcontractors—mainly Neal 
Lawrence, Inc., or Ornamental Steel Erectors, and that installation of 
the cast stone on the current project was planned to be accomplished by 
a second tier installation sub-subeontractor working under the direct 
supervision of Arban and Carosi personnel. 

As quoted above from section 17-01(d), the specifications required 
that fabrication and setting of architectural cast stone be performed 
by “Specialty Subcontractor(s).” This reference to “Subcontrac- 
tor(s)” recognizes that the fabrication and setting of the stone might 
be accomplished by one specialty subcontractor or separate specialty 
subcontractors. It reasonably may be argued therefore that section 
17-01(d) does not contemplate and should not be construed as permit- 
ting the fabrication or setting of the stone by a sub-subcontractor, or, 








he 
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stated in another way, by other than a specialty subcontractor or spe- 
cialty subcontractors who must be listed. That this is a reasonable 
interpretation appears to have been recognized in your General Coun- 
sel’s report of August 11, 1966, on which our decision of August 22, 
1966, was based. ‘Thus, it was stated in the report that subsection ¢ of 
section 2-08 “does not purport to relieve the bidder from the obligation 
to name other subcontractors where more than one firm is to participate 
in the performance of a given category in its entirety.” ‘The report 
contained the further statement that section 17-01(d) “makes it clear 
that a subcontractor must be engaged for both fabrication and instal- 
lation of the architectural cast stone.” Considered on this basis it 
seems reasonable and proper to conclude that the action of Norair in 
subcontracting only with a fabricator of the stone, Arban and Carosi, 
did not meet the requirement that the installer be a specialty subcon- 
tractor and therefore one required to be listed. It is consequently our 
opinion that Norair’s bid is also defective as being contrary to the 
intent and purpose of the subcontractor listing requirement. 

While we believe the foregoing represents the correct interpretation 
of the pertinent provisions of the specifications when read together, 
as we indicated in our decision of August 22, 1966, the specifications 
reasonably can be said to be ambiguous in failing to specifically require 
bidders to list separately a subcontractor for the fabrication and instal- 
lation where these items of work are to be performed by different 
parties, assuming that was the intended requirement of the 
specifications. 

Hlyman’s listing of its own company for the entire stone category 
and the justification therefor presented by Hyman’s attorneys points 
up another material ambiguity in the specification. Hyman’s attor- 
neys contend that the provisions of subsection ¢ of section 2-08 are 
clear and explicit in permitting a bidder to list himself if “it is his 
intention to perform one or more of the listed categories of work.” 
Hyman’s attorneys contend further that the provisions of subsection 1 
of section 2-08 are equally clear in permitting a bidder to list only 
himself if he intends “to perform one or more listed categories of 
work.” For the reasons set out above and in our prior decision we do 
not agree that these provisions should be interpreted in the manner con- 
tended when read together with the other pertinent provisions of the 
specifications, but it does seem obvious to us that such unequivocal 
language could result in misleading bidders, as apparently it did 
mislead Hyman in this instance. 

We think still another ambiguity can be said to result from the 
requirement in section 17—01(d) that fabrication as well as setting of 
the cast stone be performed by a specialty subcontractor when in fact 








198 DECISIONS OF THE COMPTROLLER GENERAL [46 


section 2~15 defines the term “Specialty Subcontractor” as meaning a 
firm skilled in “installing the items required by the contract.” 

On further consideration of the case in the light of the additional 
protests received subsequent to our decision of August 22, 1966 we 
must conclude not only that Norair’s bid is equally as defective as 
Hyman’s in not meeting the subcontractor listing requirement of the 
specifications, but also that the specifications are ambiguous to the 
point of being misleading to bidders and therefore are legally defective. 

It is therefore our opinion that bids or quotations, whichever may be 
appropriate in the circumstances, should be resolicited under pro- 
visions which clearly and definitely set out your Agency’s requirements 
regarding the listing of subcontractors. 

The enclosures with your letter of August 29, 1966, are returned, 
as requested, 


[B-159759] 


Loans—Repayment—W aiver—Appropriated v. Revolving Funds 
Charge 

The grant of relief under the Southeast Hurricane Disaster Relief Act of 1965 
providing for partial forgiveness to repay principal or interest on loans, depend- 
ent upon special funds appropriated for the purpose, when the relief funds 
appropriated are in a lesser amount than authorized by the act, the Small 
Business Administration may not in carrying out its responsibilities grant relief 
in an amount that exceeds the funds appropriated and charge the excess to the 
revolving fund established under 15 U.S.C. 683(¢). The authorization for 
appropriated funds contained in the 1965 act contemplating that the Administra- 


tion will maintain its revolving fund for the loan programs for which the fund 
was established, the fact that a lesser amount was appropriated for the relief 


program than authorized does not leave the Administration free to charge the 
revolving fund with the amounts of excess relief. 


To the Administrator, Small Business Administration, September 
6, 1966: 


We refer to your letter of July 23, 1966, requesting an opinion of our 
Office concerning the granting of relief under the Southeast Hurricane 
Disaster Relief Act of 1965, approved November 8, 1965, Public Law 
89-339, 79 Stat. 1301. 

The Southeast Hurricane Disaster Relief Act of 1965 is a temporary 
measure to provide special assistance in areas of the States of Florida, 
Louisiana and Mississippi which suffered extensive property loss and 
damage from Hurricane Betsy in 1965. The assistance, or relief, au- 
thorized is the partial forgiveness of principal or interest on loans 
made under the disaster loan program administered by the Small 
Business Administration (15 U.S.C. 636(b)), and the farmers emer- 
gency loan program administered by the Farmers Home Administra- 
tion, Department of Agriculture (7 U.S.C. 1961-67). 
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Of particular significance herein are sections 3 and 6 of the 1965 act 
which provide— 

Sec. 3. In the administration of the disaster loan program under section 
7(b) (1) of the Small Business Act, as amended (15 U.S.C. 636(b)), in the 
case of property loss or damage in the States of Florida, Louisiana, and Missis- 
sippi resulting from Hurricane Betsy, the Small Business Administration, to the 
extent such loss or damage is not compensated for by insurance or otherwise, 
(1) shall at the borrower’s option on that part of any loan in excess of $500, 
(A) cancel up to $1,800 of the loan, or (B) waive interest due on the loan in a 
total amount of not more than $1,800 over a period not to exceed three years; 
and (2) may lend to a privately owned school, college, or university without 
regard to whether the required financial assistance is otherwise available from 
private sources, and may waive interest payments and defer principal pay- 
ments on such a loan for the first three years of the term of the loan. 

Sec. 6. There is hereby authorized to be appropriated not to exceed $70,000,000 
to carry out this Act, and such sums shall remain available until expended. 

Related to the legislation under consideration is the Supplemental 
Appropriation Act, 1966, approved October 31, 1965, Public Law 
89-309, 79 Stat. 1183. This act, which was concurrently considered 
with the Southeast Hurricane Disaster Relief Act although enacted 
8 days earlier, contains an appropriation— 

For expenses necessary to enable the President to carry out the provisions of 
the Southeast Hurricane Relief Act of 1965, such amount as may be necessary 
but not to exceed $35,000,000, to remain available until expended: Provided, 
That this paragraph shall be effective only upon the enactment into law of 
authorizing legislation. 

In your letter you express the belief that the language of section 
3 of the relief act, except as to privately owned schools, confers on 
each recipient of a disaster loan resulting from Hurricane Betsy a 
right to a partial loan cancellation or interest waiver up to $1,800, 
which right by its very nature, the forgiveness of an obligation, does 
not require special appropriations. And as funds for the disaster 
loans are derived from a revolving fund established under section 4(¢) 
of the Small Business Aet, as amended (15 U.S.C. 633(c)), you 
request our opinion whether the Small Business Administration may 
continue to grant forgiveness under the Southeast Disaster Relief 
Act even though such forgiveness exceeds the appropriations, the 
excess amounts to be charged to the revolving fund of the Small 
Business Administration. 

The entitlement to forgiveness which section 3 of the 1965 relief 
act appears to confer on a recipient of a disaster loan resulting from 
Hurricane Betsy is at best an inchoate right. The amount of the 
relief to be granted within the statutory limits is a matter of admin- 
istrative discretion. This aspect of the relief provided was recognized 
by the executive administrator of the Small Business Administration 
at the time of the hearings on the bill subsequently enacted as the 
Southeast Hurricane Disaster Relief Act of 1965. See, Hearings 


before the House Committee on Public Works, H.R. 11539 and Similar 


277-066 O-68—15 
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Bills, 89th Cong., Ist sess. 45-55. Any doubt as to the existence of 
administrative discretion in the granting of relief is removed by the 
committee reports on the proposed legislation— 

* * * It is intended that the operation of sections 3 and 4 of H.R. 11589 is 
not to be mandatory insofar as the administration of these two sections is con- 
cerned. Rather discretion is to be afforded to the administration in the amount 
of the loan to be canceled or the interest to be waived, or the period of waiver. 
H. Rept. No. 1164, 89th Cong., Ist sess. 3. See, also, S. Rept. No. 
917, 89th Cong., 1st sess. 3. 

We view the appropriation authorization of section 6 of the relief 
act as prescribing the means of accomplishing the relief, and the 
limitation thereon, which the Small Business Administration is 
empowered to grant by virtue of section 3 of the 1965 act. The fact 
that an appropriation of funds may not otherwise be considered 
necessary in the granting of relief from an obligation is not germane; 
section 6 cannot be ignored. In explaining section 6 the reports of 
the Senate Committee and the House Committee on Public Works 
stated: “Section 6 authorizes the approprietion of $70 million to 


carry out this act* * *”; and both went on to state: ‘ 


The loan amounts cancelled and the amounts of interest waived shall be 
charged against the appropriations provided pursuant to this authorization. 

The obvious objective of the authorization of appropriations for 
use in carrying out the relief provided by the 1965 act is, in the case 
of the Small Business Administration, the maintenance of its revolv- 
ing fund for the loan programs for which the fund was established. 
We find nothing to warrant the rather strained conclusion that the 
Congress in authorizing “not to exceed $70,000,000 to carry out this 
Act” merely expressed the extent to which it was interested in reim- 
bursing the revolving fund, leaving the Smal] Business Administra- 
tion otherwise free to charge the fund with the amounts of excess 
relief. 

Accordingly, you are advised we are of the opinion that the Small 
Business Administration may not grant relief under the Southeast 
Disaster Relief Act in the absence of appropriated or allotted funds 
for the purpose. 


[B-159532] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Night Differential 


As the additional compensation of 10 percent received for night work does 
not constitute a part of the basic compensation of civilian employees of the 
Government, in applying the dual compensation limitation in section 212 of the 
Economy Act of 1932, as amended, the night differential paid to postal em- 
ployees pursuant to 39 U.S.C. 3574, and to classified employees under section 
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301 of the Federal Employees Pay Act of 1945, as amended, is not for con- 
sideration in making the adjustment required by section 212 in the retired 
pay of members of the uniformed services who hold civilian positions. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Wage Board Employees 


When retired members of the uniformed services are employed in prevailing 
rate positions, the additional compensation they receive for night work is con- 
sidered part of their base pay and, therefore, is for inclusion in making the 
adjustment of retired pay required by the dual compensation limitation pre- 
scribed in section 212 of the Economy Act of 1932, as amended. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Premium Pay 


The annual premium pay allowed firefighters under section 401 of the Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra compensation 
for overtime, night or holiday duty is not regarded as basic compensation 
and, therefore, is not for inclusion in applying the dual compensation limita- 
tion in section 212 of the Economy Act of 1932, as amended, when making the 
required adjustment in the retired pay of members of the uniformed services 
employed as civilian firefighters. 


To Commander M. L. Conner, Department of the Navy, September 
8. 1966: 


This refers to your letter of May 24, 1966, file XO:HA:wr 7220, 
transmitted through the Commanding Officer, U.S. Navy Finance 
Center and the Comptroller of the Navy, in which you request our 
decision as to whether the night differential pay of postal and classi- 
fied employees and the annual premium pay of firefighters should be 
considered as a part of their basic compensation in applying section 212 
of the Economy Act of 1932, as amended, 5 U.S.C. 59(a) (1958 Ed.). 

The cited section provided as follows: 

(a) After June 30, 1982, no person holding a civilian office or position, appoint- 
ive or elective, under the United States Government or the municipal govern- 
ment of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in any of the services mentioned in title 37, at 
a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $10,000; and when the retired pay amounts to or exceeds 
the rate of $10,006 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used in 
this section, the term “retired pay” shall be construed to include credits for all 
service that lawfully may enter into the computation thereof. 

We have held that the words “annual rate of compensation” appear- 
ing in the quoted section of the Economy Act of 1932, as amended, refer 
to basic compensation. See 22 Comp. Gen. 795; 37 id. 739; 42 id. 67. 
In 22 Comp. Gen. 627, 631, we stated that the 10 percent extra pay for 


night work of postal employees, authorized at that time by the act of 
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May 24, 1928, 45 Stat. 725, as amended, 39 U.S.C. 828, was not regarded 
as a part of the base pay of the employees for retirement deductions 
or otherwise. We pointed out in 25 Comp. Gen. 102, 109, that since 
section 301 of the Federal Employees Pay Act of 1945, 59 Stat. 298, 
5 U.S.C. 921, provided that the night differential was not to be in- 
cluded in computing night overtime “* * * it is quite evident that 
the Congress intended the additional compensation of 10 percent for 
night work to be regarded as not a part of the basic compensation of the 
employees.” Also see, generally, 29 Comp. Gen. 271. 

As to the annual premium pay allowed to firefighters under section 
401 of the Federal Employees Pay Act of 1945, as added by section 
208(a), Public Law 763, 83d Cong., 68 Stat. 1111, 5 U.S.C. 926 (5 
U.S.C. 5545), we are in agreement with your view that such pay— 
which is in lieu of other extra compensation for overtime, night or 
holiday duty—is not to be regarded as basic compensation. 

Therefore, and notwithstanding the view stated in the decision of 
February 18, 1936, 15 Comp. Gen. 706, that the night differential paid 
to postal employees under the act of May 24, 1928, above, constituted 
a factor in establishing “the rate of compensation” under section 212 
of the Economy Act, it is our view that the night differential paid to 
employees of the postal service under section 604 of the act of June 10, 
1955, 69 Stat. 126, as now codified in 39 U.S.C. 3574, does not constitute 
a part of the basic compensation of such employees and should not be 
so considered in applying section 212 of the Economy Act. The same 
rule applies to the night differential received by employees under 
section 301 of the Federal Employees Pay Act of 1945 and to the 
annual premium compensation paid to firefighters under section 401 
of that act. However, as to employees occupying prevailing rate posi- 
tions the rule is otherwise; that is, the night differential is held to be 
base pay and, therefore, is for consideration in such cases in applying 
the provisions of section 212 of the Economy Act. See 34 Comp. Gen. 
708, 713. 


[ B-159429 J 


Military Personnel—Reserve Officers’ Training Corps—Limitation 
on College Years 


When a college course is interspersed with tours in industry and a degree is 
earned in 5 instead of 4 years, the undergraduate expenses of the 4-year scholar- 
ship program authorized by the Reserve Officer’s Training Corps Vitalization 
Act of 1964, may not be paid over a 5-year period, the “but not for more than 
four years” prescribed for the payment of a monthly subsistence allowance, 
contemplating a program totaling 4 academic years, even though a scholarship 
program is not limited to a period of 4 consecutive years, and the cost of the 
fifth year of academic training may not be prorated over the preceding semesters, 
31 U.S.C. 529 constituting a bar to the advance payment of public funds, absent 
statutory authority for the payment. 
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To the Secretary of the Army, September 9, 1966: 


Reference is made to letter of August 1, 1966, from the Assistant 
Secretary of the Army (Financial Management) requesting a decision 
whether it is legally permissible under the provisions of the Reserve 
Officers’ Training Corps Vitalization Act of 1964, Public Law 88-647, 
approved October 13, 1964, 78 Stat. 1063, 10 U.S.C. 2031 note, to: 

a. Pay all undergraduate expenses of a four-year Reserve Officers’ Training 
Corps scholarship over a five-year period, these expenses to include tuition, 
fees, books and laboratory expenses ; or; 


b. Prorate the cost of the fifth year over the preceding semesters in order to 
comply with the four-year limitation. 


The letter states that section 2107 of Title 10, U.S. Code, appears to 
provide that ROTC scholarships may be awarded for a maximum of 
4 years, and that Drexel Institute of Technology is a cooperative in- 
stitution where periods on campus are interspersed with tours in in- 
dustry and the 4 years of college leading to a baccalaureate degree are 
actually spread over a 5-year period, it being the policy to charge stu- 
dents for tuition and fees each semester whether or not the student is 
on campus. It is further stated that the semester tuition and fee costs 
at Drexel Institute are correspondingly less than at other cooperative 
institutions though the total cost for the entire program is about the 
same, but that Drexel Institute has expressed its willingness to make 
an exception to its policy for Army ROTC scholarship recipients by 
prorating the cost of the fifth year over the preceding semesters. 

The Assistant Secretary states further that it appears that the in- 
tent of Congress under the Reserve Officers’ Training Corps program 
is to provide assistance for the entire undergraduate education of 
specially selected members contemplating a minimum participation of 
4 years and that it is the view of the Department of the Army that 
limiting payments to 4 calendar years, even though the academic and 
military requirements of the 4-year program might be spread over 
5 calendar years at comparable cost, would discriminate against mem- 
bers attending schools having programs similar to that of Drexel 
Institute. 

The 1964 law extended to all military departments the 4-year ROTC 
program with scholarship assistance that was established for the Navy 
by the act of August 13, 1946, ch. 962, 60 Stat. 1057, 34 U.S.C. 1020 
(1952 Ed.). See 42 Comp. Gen. 669, 671. Subsection (c) of section 
2107 provides that the Secretary of the military department con- 
cerned may provide for the payment of all expenses in his department 
of administering the 4-year financial assistance program under that 
section, including tuition, fees, books, and laboratory expenses, which 
at the time of enactment of the statute were estimated at $800 to $850 a 
year. Section 209(b) of Title 37, U.S. Code, as amended by the 








204 DECISIONS OF THE COMPTROLLER GENERAL [46 


1964 law provides that a student receiving scholarship assistance 
under section 2107(c) is entitled to a subsistence allowance at the 
rate of $50 a month while attending college, “but not for more than 
four years.” 

In discussing the financial assistance to students under the 4-year 
ROTC program, the House Committee on Armed Services said that 
this scholarship program “could consist of a maximum of 4 years 
or a minimum of 1-year scholarship assistance, or any figure in 
between.” See H. Rept. No. 925, 88th Cong., Ist sess. 22. The Senate 
Committee on Armed Services stated that: 

* * * This scholarship assistance could be provided for a minimum of 1 

year or a maximum of 4 years, and would be virtually the same as that now 
provided by the Navy in the so-called Holloway program. 
The Committee said that it expected the scholarship programs of the 
Army and the Air Force would be administered substantially in the 
same manner as the Navy then administered the Holloway program. 
See S. Rept. No. 1514, 88th Cong., 2d sess. 2, 3. 

In an opinion of September 12, 1949, The Judge Advocate General 
of the Navy pointed out that the 1946 Holloway law limited Govern- 
ment-financed education to a period not exceeding 4 academic years 
per student, that no student was entitled to receive retainer pay (now 
subsistence allowance) and other monetary benefits for a period in 
excess of 4 academic years, and that the legislative history of the 1946 
law indicated that periods of education that exceed 4 years must be 
paid for by the individual concerned—despite his satisfactory aca- 
demic performance at all times. He concluded, “A fortiori, the Gov- 
ernment did not intend to be more liberal with those individuals who 
take more than four academic years to acquire a normal four-year 
degree.” See Navy C.M.O. No. 3, 1950. pp. 92, 93. 

Navy regulations under the Holloway program and currently appli- 
cable regulations provide that the total time during which a Reg- 
ular ROTC student may be retained in a regularly enrolled NROTC 
status, receiving benefits and retainer pay (subsistence allowance), 
may not exceed 4 academic years. In cases of students who are regu- 
larly enrolled in college cooperative programs requiring alternate pe- 
riods of employment in industry or business and normally requiring 5 
years for completion of the requirements for a baccalaureate degree, 
leave status may be established during the periods in which the student 
is engaged in such employment and is not effectively in residence at the 
educational institution, or upon the completion of the fourth year of 
his academic program if he has remained in residence (on a part-time 
basis) throughout 4 years of the program. A student enrolled in a 
curriculum normally requiring 5 years for completion will be placed 
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in a leave status for one of the 5 years in order that he may complete 
the curriculum leading to his degree. While in such leave status he is 
not eligible to receive the compensation or benefits paid to, or in behalf 
of, NROTC students under instruction, nor will he be required to take 
any Naval Science courses. The Navy prefers that 5-year students 
take leave during an intermediate year rather than in the fifth year, 
but in any event monetary benefits are limited to 4 academic years. 
See 32 CFR 711.311. 

It seems reasonably clear that it was not the intent of Congress that 
the 4-year ROTC scholarship program or the subsistence allowance 
should necessarily be limited to a period of 4 consecutive years, but 
rather that a program totaling 4 academic years was contemplated. 
Where the undergraduate program is so arranged that it takes 5 years 
to complete the requirements for a degree, there is nothing in the 
statute that precludes payment of the scholarship assistance and sub- 
sistence allowance during the fifth year of academic training if pay- 
ment has not been made for 4 years. However, in view of the specific 
monthly rate of subsistence allowance established by the statute for 
ROTC students and the statutory limitation to 4 years of that bene- 
fit, the statutory prescription of the 4-year ROTC scholarship assist- 
ance program, as well as the discussions in the legislative history 
of the 1946 and the 1964 laws concerning the maximum 4-year ROTC 
program, there is no authority of law for payment of such benefits 
for more than 4 academic years. Question a is answered accordingly. 

The provisions of 31 U.S.C. 529 constitute a statutory bar to the 
advance payment of public funds unless authorized by the appropria- 
tion concerned or other law, and hence the cost of academic training 
in the fifth year may not be prorated over the preceding semesters. 
Question } must, therefore, be answered in the negative. 


[ B-136916 J 


Patents—Devices, Ete., Used by Government—Preprocurement 
Licenses 


A regulatory procedure issued under the authority of 42 U.S.C. 2473(b) (3), 
proposing to secure a preprocurement license from a patent holder and pay a 
royalty to the holder if the patented item is procured from an unlicensed source, 
the amount of the royalty to be considered in bid evaluation, is approved for a 
trial period, future problems for resolution on the basis of the experience gained 
under the procedure, and as all potential procurement sources will be solicited 
under the procedure, the purpose of 28 U.S.C. 1498, to assure the Government 
private industry resources unfettered by private patent rights will not be re- 
stricted, rather, the proposal to add the license fee to the bid or quotation of an 
unlicensed supplier represents a more realistic approach in determining the most 
advantageous price to the Government for the item than is possible when in- 
fringement damages are not considered. 
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To the Administrator, National Aeronautics and Space Administra- 
tion, September 12, 1966: 


We refer to your letters of June 13 and July 14, 1966, regarding a 
proposed new approach to the procurement of patented items. Our 
views are requested on a proposed section 9.102 of the NASA Pro- 
curement Regulations which sets forth this new approach. 

Under 28 U.S.C. 1498, Government contractors and subcontractors 
are relieved entirely of liability for infringing patents embodied in 
items accepted or to be accepted by the Government pursuant to its 
contracts. Section 1498 provides that in such circumstances the 
patent holder’s remedy is exclusively against the Government by an 
action in the Court of Claims for damages. The courts have recog- 
nized section 1498 as constituting in effect an eminent domain statute, 
which vests in the Government the right to use any patent granted by 
it upon payment of reasonable compensation to the patent holder. 
Richmond Screw Anchor Co. v. United States, 275 U.S. 331 (1928) ; 
Stelma, Incorporated v. Bridge Electronics Co., 300 F.2d 761 (1962). 
The act was intended to give patent holders an adequate and effective 
remedy for infringement of their patents while saving the Government 
from having its procurement programs thwarted, delayed or ob- 
structed pending litigation of patent disputes. ereslavsky v. Esso 
Standard Oil Co., 175 F.2d 148 (1949). 

Considering the act and its purposes, this Office has concluded that 
Government contracts should not be restricted to patent holders and 
their licensees where patents are held, but rather all potential sources 
should be permitted to compete for Government contracts regard- 
less of possible patent infringement. 388 Comp. Gen. 276; 39 id. 760. 
Specifically, we held in 88 Comp. Gen. 276 that a procuring agency may 
not refuse to advertise for an item because of a patent nor refuse to 
make award to the low bidder because he was not licensed by the patent 
holder to manufacture the patented article. The procuring agency, 
of course, is free to require patent indemnity agreements from its sup- 
pliers, perhaps should require such agreements in some cases. Even 
though patent indemnity is not provided for in the invitation, it has 
been our view that a low bid may not be rejected on the basis that the 
Government might incur liability for patent infringement. 45 Comp. 
Gen. 13. 

You report that, in accordance with our view, your agency does not 
consider the possible infringement liability of the Government as a 
factor in evaluating competing bids or proposals in the procurement 
of patented items; that NASA contracts are currently awarded with- 
out regard to private patent rights; and that if a patent holder feels 
that his patent has been infringed, he may file an administrative claim 
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for patent infringement with NASA under 42 U.S.C. 2473(b) (3), as 
complemented by section 9.104 of the NASA Procurement Regula- 
tions, or sue the Government for patent infringement in the Court of 
Claims under 28 U.S.C. 1498. 

You advise that as a practical matter section 1498 does not always 
afford an adequate and effective remedy to the patent holder. Small 
business concerns, for example, often are loath to engage in protracted 
litigation with the Government, and administrative settlements tend 
to be time consuming and costly. 

Further, you report that NASA does not generally include “Patent 
Indemnity” clauses in its contracts. You explain that there are sev- 
eral reasons for this. Such clauses may have the effect of unneces- 
sarily increasing contract costs because of the inclusion of a 
contingency for patent infringement. They discourage some prospec- 
tive bidders from bidding. In addition, they tend to encourage the 
use of inferior materials to avoid possible patent infringement. Also, 
such clauses are not considered entirely appropriate for R&D con- 
tracts, which constitute the major type of contract used by NASA; 
and, finally, they make it difficult for the agency to settle administra- 
tive claims for patent infringement, since the indemnitor’s consent 
would have to be obtained for the settlement. Martin Co. v. United 
States, 143 Ct. Cl. 551, 163 F. Supp. 376. 

Under current NASA practice, (1) patent infringement liability 
is not considered in evaluating competing bids or proposals, and (2) 
meritorious claims for patent infringement resulting from a procure- 
ment are settled by entering into either a paid-up or royalty bearing 
license agreement with the patent owner. If a royalty bearing license 
agreement has been entered into and the item is being reprocured, 
NASA will consider the royalty fee as a factor in the evaluation of a 
bid or proposal] from an unlicensed source. 

You point out that after purchasing from an unlicensed source on 
the initial procurement, your agency must then settle with the patent 
holder. Hence the total cost of the item could well exceed what the 
cost would have been if the item had been purchased from the patent 
owner or one of his licensees in the first place. More important, you 
feel that the present practice has an adverse effect on private research 
efforts in the aerospace field. In this area the Government is often 
the primary customer. At present, the unlicensed firm is offered free 
use of a patent on a Government contract. Consequently, where a 
patented invention would be useful on Government programs, a pro- 
spective licensee would be discouraged from taking out a license 
on the patent when free use of it is likely to be offered by the Govern- 
ment. You feel that privately financed research is definitely discour- 
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aged under the current practice, with the Government as the ultimate 
loser. 

You propose to remedy the present situation by adopting a regula- 
tory procedure for the procurement of patented items. Under 42 
U.S.C. 2473(b) (3), your agency has authority “to acquire (by pur- 
chase, lease, condemnation, or otherwise) * * * real and personal 
property (including patents), or any interest therein, as the Adminis- 
tration deems necessary * * *.” Acting under this authority your 
agency would secure a license (a preprocurement license) from a patent 
holder, in appropriate cases, prior to a NASA procurement for : 
patented item. A royalty would be established which would be pay- 
able to the patent holder if the item were procured from an unlicensed 
source. The amount of this royalty would be included in the evalua- 
tion. That is, the amount of the royalty would be added to the bid 
of the unlicensed supplier. The “preprocurement license,” it should 
be emphasized, would be applicable only for the single procurement. 

The procedure would be invoked where a patent owner furnishes 
timely notice to NASA that a proposed NASA procurement (either 
advertised or negotiated) will infringe his patent. If the contracting 
officer determines that entering into a license agreement will not un- 
duly delay the procurement, he would refer the matter to NASA 
patent counsel to determine the validity of the claim. A court deci- 
sion upholding the patent, the fact that licenses have been granted 
under the patent, and other such factors would be considered persua- 
sive as to the validity of the patent. If (1) the contracting officer has 
determined that entering into the jicense agreement will not unduly 
delay the procurement, (2) NASA counsel is satisfied a valid patent 
right is involved, and (3) the patent owner is willing to enter into a 
license agreement prior to the award to license NASA at a reasonable 
rate (in no event to exceed the lowest rate at which he has licensed 
a private concern), a preprocurement license agreement would be en- 
tered into, royalties to be payable to the patent owner upon award to 
an unlicensed source. The royalty fee which would be payable in the 
event of an award to an unlicensed source would be considered as a 
factor in the bid evaluation. In order to notify prospective bidders 
of this factor, all invitations would contain the following clause: 


PATENT ROYALTIES (November 1965) 


In the event of a determination by NASA that this procurement will infringe 
private patent rights, NASA may enter into a patent license agreement with the 
owner of the patent prior to an award of a contract pursuant to this Invitation 
for Bids. In such a case royalties which will be payable under such a license 
agreement to the patent owner should the contract be awarded to an unlicensed 
supplier will be considered by NASA in determining which bid is most advan- 
tageous to the United States. Before any royalty payments are considered for 
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evaluation purposes, each bidder will be given an opportunity to show that he 
is a licensee under the patent determined by NASA to be infringed by the 
procurement. 

An appropriate “patent royalties” clause would be inserted in negoti- 
ated procurements also. In the event that no license agreement is 
entered into, bids or proposals would be evaluated without regard to 
patent infringement liability and the patent owner would be left to 
his administrative claim or legal remedy. 

You believe that the proposed procedure would be applicable only 
in a limited number of cases in view of the conditions which must be 
satisfied under the regulations, but that where it is used it would serve 
a salutary purpose, both for the patent owner and for the Government. 
You regard this as a “middle-ground approach to the procurement 
of patented items which is workable from a procurement standpoint 
und at the same time not at odds with our efforts to spur private com- 
panies on to spend their own money on research and development.” 
However, you plan to initiate this procedure on an experimental basis 
for an unspecified trial period to test its efficacy. On this basis, you 
ask for our views. 

As noted, we have objected to the inclusion in a bid evaluation of a 
factor for possible patent infringement damages. B-—156692, supra. 
it has been our view that the matter of infringement and the ultimate 
fixing of reasonable compensation therefor is too speculative to be 
considered as a bid evaluation factor. Your proposal does not involve 
the evaluation of speculative infringement damages. You would 
acquire the right to use a patent before the award of the contract and 
evaluate the cost of such acquisition in making the award. There is 
no question of your authority to acquire a patent license. There is no 
speculation involved. The cost of making award to an unlicensed 
source would be fixed beforehand. 

The legislative intent of section 1498 is to assure that the Govern- 
inent will have available to it the resources of private industry unfet- 
tered by private patent rights. See cases collected in the annotations 
to 28 U.S.C. 1498. You do not propose to inhibit the Government’s 
right to solicit all potential sources for Government contracts. Every 
firm, whether licensed by the patent owner or not, would still be free to 
submit a bid or proposal on a patented item. Your invitation or pro- 
posal would provide, however, that any agreed-upon license fee would 
be added to the bid or quotation of an unlicensed supplier for evalua- 
tion purposes. This is not a restriction on competition. Indeed, the 
proposed evaluation of the license fee represents perhaps a more real- 
istic approach in determining the most advantageous price than exists 
under the current procedure where possible infringement damages are 
not considered. 
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Accordingly, your plan appears to be theoretically sound. We do 
see a possible problem with respect to evaluation. As proposed the 
preprocurement license rate negotiation must occur before the award, 
but could take place after the bid opening when the bids are exposed. 
The results of the license rate negotiation enter into the evaluation 
and could affect the award determination. While it is provided that 
the license rate may not exceed the patent owner’s lowest commercial 
rate, nevertheless the patent owner and the contracting officer could 
well be in a position to influence the award determination in a way 
inimical to the integrity of the bidding system. At the very least, 
charges of favoritism and bad faith could arise. The problem is not 
as acute in a negotiated procurement where prices generally are not 
revealed. 

We have no recommendations on this possible problem at the pres- 
ent time, and there may be other problems which will arise. However, 
we clo not object to the issuance of the proposed regulation for a trial 
period, leaving resolution of any problems which may arise for a later 
date, when experience is gained. 

We understand that the Armed Services Procurement Regulation 
Committee is presently concerned with protecting the rights of private 
innovators, and has circularized industry for comments on the need 
for such protection and on tentative proposed procedures. Conse- 
quently, consultation between your agency and the Department. of 
Defense might be mutually helpful. Also, in view of our mutual 
interest in this area, we would appreciate receiving information on the 
results of your evaluation of the new regulation after the trial period 
is over. 


[B-159680J 


Travel Expenses—Military Personnel---Leaves of Absence—Of- 
ficially Interrupted 


Although the payment of travel expenses incurred by a member of the uniformed 
services returning to his permanent station at the conclusion of a period of 
authorized leave for the resumption of his regular duties is a personal obligation, 
where the authorized leave of absence of 5 days or more is interrupted within 
24 hours after the member’s departure and he is required to return to his duty 
station for the performance of duty under circumstances not contemplated when 
the leave of absence was granted, the element of “public business” is present in 
the required travel, and the Joint Travel Regulations may be amended to au- 
thorize payment of travel from a leave point to the permanent duty station and 
return when the authorized leave of a member is interrupted by circumstances 
arising after his departure on leave. 
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To the Secretary of the Army, September 12, 1966: 


Further reference is made to your letter of July 2, 1966, with en- 
closures, requesting a decision whether the Joint Travel Regulations, 
Volume 1, may be amended to provide for travel of military members 
at Government expense from a leave point to the permanent duty 
station and return when authorized leave is interrupted because of cir- 
cumstances arising after a member’s departure on leave. The request 
was assigned Control No. 66-28 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

You refer to paragraph M6452 of the Joint Travel Regulations 
which provides currently that a member who is ordered to return from 
leave to his official duty station must assume the expense involved in 
returning. You point out, however, that for civilian personnel, para- 
graph C10102-4, Joint Travel Regulations, Volume 2, provides that 
when a civilian employee departs from his permanent station for the 
purpose of taking leave of 5 days or more and, because of an urgent or 
unforeseen circumstance, it is necessary to cancel his leave and recall 
him to his permanent duty station within 24 hours after departure 
therefrom, the return travel may be authorized at Government expense ; 
also, an employee may be authorized travel at Government expense fot 
return to the leave point. 

You express the view that substantially similar provisions should be 
made applicable to members of the uniformed services. To accom- 
plish this it is proposed to rescind paragraph M6452 of the Joint 
Travel Regulations, Volume 1, and add a new Part M as follows: 


PART M: RECALL FROM LEAVE TO PERMANENT DUTY STATION FOR 
DUTY 


M 6600 GENERAL 


Except as provided in M 6601, a member on leave who departs from his duty 
station does so at his own risk. If, while at or en route to a leave point, he is 
directed to return to his permanent station for duty after having been on leave 
in excess of 24 hours, he will bear any cost incurred in returning. For cases 
involving the interruption of leave for the purpose of performing temporary 
duty away from the permanent station, see M 4207 and M 4256, as applicable. 


M 6601 AUTHORIZED LEAVE OF FIVE DAYS OR MORE CANCELED 
WITHIN 24 HOURS AFTER DEPARTURE 


1. GENERAL. When a member departs from his permanent duty station for 
the purpose of taking an authorized leave of absence of 5 days or more and, 
because of an urgent unforeseen circumstance, it is necessary to cancel the mem- 
ber’s authorized leave status and recall him to duty at his permanent duty station 
within 24 hours after his departure therefrom, travel and transportation allow- 
ances will be authorized as provided in this Part. Competent travel orders 
directing return to the permanent stations for duty and subsequent return to 
leave point, if applicable, will be issued in accordance with administrative in- 
structions of the service concerned. 

2. ALLOWANCES AUTHORIZED. For all necessary travel under this Part, 
a member shall be entitled to the travel and transportation allowances described 
in par. M 4202 computed in accordance with the temporary duty rules prescribed 
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in Chapter 4, Parts B and F, as applicable, commencing with departure from the 
leave point or place the member received orders canceling his leave and will 
terminate upon arrival at the permanent station in the same manner as for return 
from temporary duty. No per diem allowances shall be payable while on duty 
at the permanent station. If he is authorized to resume his leave, allowances 
as prescribed in this paragraph shall also be payable commencing with departure 
from the duty station and terminating upon arrival at a leave point no further 
distance from the permanent station than the place at which he received orders 
canceling his leave. Allowances for the day of arrival at the leave point will 
be computed as for the day of return to a permanent duty station from temporary 
duty. 

It long has been held that to authorize payment for travel of mem- 
bers of the uniformed services the travel must be performed on public 
business since public business is the foundation on which the right to 
travel allowances rests. Perrimond v. United States, 19 Ct. Cl. 509; 
Day v. United States, 123 Ct. Cl. 10, 18; 36 Comp. Gen. 257. Con- 
sistent with that concept paragraph M3050-1 of the Joint Travel Reg- 
ulations provides that members of the uniformed services are entitled 
to travel and transportation allowances only while traveling away 
from their permanent duty stations “upon public business.” 

While the element of public business generally has been considered 
as lacking where members travel primarily for reasons of personal 
convenience or pleasure in circumstances such as in connection with 
authorized leave of absence from the performance of military duty, 
the presence of public business has been recognized by the Joint Travel 
Regulations and reimbursement of expenses authorized (paragraphs 
M4207 and M4257) where leave has been interrupted for the purpose 
of performing temporary duty away from the permanent station. The 
allowances authorized cover travel from the leave point or place of 
receipt of orders to temporary duty station and return to the leave 
point, or to the permanent station. Such travel, including return to 
the leave point, has been regarded as travel on public business under 
orders. 

The payment of expenses of travel incurred by the member in re- 
turning to his station at the conclusion of the authorized leave period 
for the resumption of his regular duties clearly is a personal obliga- 
tion. However, in the circumstances set forth in the proposed amend- 
ment to the regulations, where the authorized leave is interrupted and 
the member required to return to his duty station for the performance 
of a duty under circumstances not contemplated when the leave of 
absence was granted, we see little difference between his situation and 
that of another member whose leave is interrupted for the purpose of 
performing temporary duty at a point removed from his regular duty 
station insofar as the presence of the element of public business in the 
performance of the required travel is concerned. Consequently, we 
will not object to the amendment of the regulations as proposed. 
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[ B-152692 J 


Time—Daylight Saving v. Standard—Uniform Time Act of 1966— 
Effective Date 


A voucher prepared to show the departure of an employee from Vancouver, Wash- 
ington, at 5 a.m. Pacific standard time and return at 3: 15 p.m. the following day 
may be certified for 1%, days per diem without correction to show advanced 
standard time, the Uniform Time Act of 1966, prescribing April 1, 1967 for the 
uniform adoption of daylight time, not purporting to establish in 1966 the daylight 
saving time used in some areas as standard time, and Pacific standard time law- 
ful in the State of Washington during 1966, section 6.9a of the Standardized 
Government Travel Regulations controls the payment, the section providing that 
when absences from an official station are in excess of 24 hours, standard time 
prevails even though daylight saving time is in effect at the place where official 
travel begins and ends. 


To J. E. Perry, United States Department of the Interior, September 
13, 1966: 


On August 5, 1966, you requested our decision whether a travel 
voucher for $21 per diem for Mr. Raymond Gilchrist may be certified 
for payment. 

The voucher is for travel from Vancouver, Washington, at 5 a.m. 
Pacific standard time and return at 3:15 p.m. the following day. 
Since the State of Washington has adopted statewide daylight saving 
time, by which Mr. Gilchrist’s departure time was 6 a.m., you ask 
whether, in view of the Uniform Time Act of 1966, Public Law 89-387, 
80 Stat. 107, 15 U.S.C. 260 note, the voucher may be certified for pay- 
ment without its being corrected to show advanced standard time. 

As you note, section 6.9a of the Standardized Government Travel 
Regulations provides in part: 

* * * There is a statutory requirement that standard time must be used in 
any case where an employee’s rights are affected, even though daylight saving 
time may be in effect (15 U.S.C. 262). Accordingly, for absences from official 
stations of more than 24 hours, standard time will be used even though daylight 
saving time is in effect at the place where official travel begins and ends. * * * 

Section 3(a) of the Uniform Time Act of 1966, Public Law 89-387, 
80 Stat. 107,15 U.S.C. 260a, provides in part : 

During the period commencing at 2 o’clock antemeridian on the last Sunday 
of April of each year and ending at 2 o’clock antemeridian on the last Sunday of 
October of each year, the standard time of each zone established by the Act of 
March 19, 1918 (15 U.S.C. 261-264), as modified by the Act of March 4, 1921 
(15 U.S.C. 265), shall be advanced one hour and such time as so advanced shall 
for the purposes of such Act of March 19, 1918, as so modified, be the standard 
time of such zone during such period * * *. [Italic supplied.) 

Section 6 of the Uniform Time Act of 1966, 80 Stat. 108, 15 U.S.C. 
260 note, provides that : 

This Act shall take effect on April 1, 1967 ; except that if any State, the District 


of Columbia, the Commonwealth of Puerto Rico, or any possession of the United 
States, or any political subdivision thereof, observes daylight saving time in the 
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year 1966, such time shall advance the standard time otherwise applicable in such 
place by one hour and shall commence at 2 o’clock antemeridian on the last 
Sunday in April of the year 1966 and shall end at 2 o’clock antemeridian on the 
last Sunday in October of the year 1966. [Italic supplied.] 

Section 3(a) of the act specifies that the time advanced as provided 
therein shall, for the purposes of the act of March 19, 1918, as modified, 
be the standard time of the zone. Section 6, however, does not purport 
to establish in 1966 the daylight saving time used in numerous States 
and communities as the standard time of such areas. Rather, section 
6 is to be regarded as interim legislation designed to achieve, in line 
with the main thrust of the law and to the extent possible in 1966, 
uniformity in those jurisdictions which prior to April 1, 1967, elect to 
use daylight saving time. It prescribes uniform beginning and ending 
dates and times, and it provides that 1 hour only shall be the degree of 
change from standard time. The law, however, as stated above, does 
not provide that daylight saving time in 1966 shall be the standard 
time of the area or zone concerned. It follows that Pacific standard 
time as distinguished from daylight saving time still is lawful in the 
State of Washington and that section 6.9a of the Standardized Gov- 
ernment Travel Regulations still is controlling. 

Therefore, the voucher which is returned herewith, if otherwise 
correct, may be certified for payment of 134 days per diem as claimed. 


cb 159527] 


Station Allowances—Military Personnel—Temporary Lodgings— 
Time Limitation—Extension 


The authority in paragraph M4803-2c of the Joint Travel Regulations to ex- 
tend by special determination the 60-day period of entitlement to a temporary 
lodging allowance provided for the more than normal expenses that occur in- 
cident to an overseas assignment requiring change of residence may not be 
amended to provide for a time extension after the expiration of 60 days, the 
rights of the Government and members of the uniform services having vested, 
any special determination to extend the period of entitlement operating re- 
troactively would be without effect, and neither would a retroactive deter- 
mination operate to commence a further and separate period of entitlement. 
However, payments of a temporary lodging allowance made pursuant to a re- 
troactive determination, or payments made within 30 days from the date of this 
decision on the basis of determinations already made will not be questioned. 


To the Secretary of the Army, September 13, 1966: 


Reference is made to letter of June 15, 1966, from the Under Sec- 
retary of the Army, requesting a decision whether a special deter- 
mination authorized under the provisions of paragraph M4303-2b 
(now M4303-2c) of the Joint Travel Regulations, to extend the 60-day 
temporary lodging allowance time limitation under certain circum- 
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stances, may be made after the expiration of the authorized 60-day 
period, to prescribe entitlement from and including the 61st day. This 
request has been assigned Control No. 66-24 by the Per Diem, Travel 
and Transportation Allowance Committee. 

The Under Secretary states that under the provisions of 37 U.S.C. 
405, the Secretaries of the uniformed services have issued regulations 
contained in paragraph M43803-1, Joint Travel Regulations, which 
establish a temporary lodging allowance for the purpose of partially 
reimbursing a member for the more than normal expenses incurred at 
hotels or hotel-like accommodations and public restaurants upon 
initial arrival (reporting) at a permanent duty station outside the 
United States pending assignment of quarters or arrangements for 
other permanent quarters when Government quarters are not avail- 
able, and immediately preceding departure from the foreign station 
on permanent change of station after termination of assignment to 
Government quarters or surrender of other permanent quarters. 

The Under Secretary states further that paragraph M4303-2b (now 
M4303-2c) provides that the period of entitlement for the temporary 
lodging allowance upon assignment to a permanent duty station 
outside the United States requiring change in residence will not ex- 
ceed 60 days, except when specifically extended by issuance of a special 
determination by the Secretaries of the services concerned and the 
Chairman of the Per Diem, Travel and Transportation Allowance 
Committee. This exception, it is said, was included in the regulations 
effective August 25, 1965, because it was recognized that there would 
arise instances beyond the control of the member which would neces- 
sitate an extension of the time limitation stated in the regulation. 

The Under Secretary relates that transportation delays incident 
to strikes, bad weather, heavy traffic, and other reasons have resulted 
in delayed arrival of household goods. For this reason and occasion- 
ally because of a lack of adequate housing in the vicinity of the new 
permanent duty station, members are sometimes required to occupy 
hotel-like accommodations longer than originally anticipated. When 
the need for an extension of the temporary lodging allowance arises 
unexpectedly and near or at the end of the 60-day time limitation it 
is said that there has resulted a loss of temporary lodging allowance 
in some instances since special determinations made after the 60-day 
period have provided that they are not to be effective for any day 
prior to the determination. Also, it is indicated that some requests for 
extension were not timely received by the Committee due to unavoid- 
able delay in processing and forwarding such requests. It is there- 
fore urged that any special determination issued pursuant to the au- 
thority contained in paragraph M4303-2b (now M4303-2c) should 
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confer a continuation of entitlement inclusive of the 61st day, not- 
withstanding the fact that the special determination may be made 
and dated after the expiration of the original period of entitlement. 

The Under Secretary therefore requests a decision whether a special 
determination made after the expiration of the authorized 60-day 
period may prescribe entitlement from and including the 61st day, or 
whether such authorization would be considered a retroactive pre- 
scribing of entitlement to which our Office would be required to object. 
In the event we perceive no objection to the proposed procedure, the 
further question is asked whether there may now be issued special de- 
terminations for the periods between the expiration of the authorized 
60-day periods and the dates of determinations issued in response to 
requests for extension which were not received in time to prevent 
loss of entitlement. 

The statutory authority for the payment of station allowances which 
includes temporary lodging allowances to members of the uniformed 
services on duty outside the United States is contained in 37 U.S.C. 
405, which provides as follows: 

Without regard to the monetary limitations of this title, the Secretaries con- 

cerned may authorize the payment of a per diem, considering all elements of the 
cost of living to members of the uniformed services under their jurisdiction 
and their dependents, including a cost of quarters, subsistence, and other nec- 
essary incidental expenses, to such a member who is on duty outside of the 
United States or in Hawaii or Alaska whether or not he is in a travel status. 
However, dependents may not be considered in determining the per diem al- 
lowance for a member in a travel status. 
Pursuant to such authority and with respect to temporary lodging 
allowances, paragraph M4304-2¢c (ch. 164, dated September 1, 1966), 
Joint Travel Regulations, provides in pertinent part as follows: 

e. Allowance Upon Initial Assignment. The period of entitlement, upon 


initial assignment to a permanent duty station outside the United States or 
upon transfer between permanent stations outside the United States requiring 
change in residence, will not exceed 60 days, except when specifically extended 
by issuance of a special determination by the Secretary(ies) of the service(s) 
concerned and the Chairman of the Per Diem, Travel and Transportation Al- 
lowance Committee. A request for extension must contain the name of the 
individual member concerned and all information essential to justify an ex- 
tension and will be submitted to the Chairman of the Per Diem, Travel and 
Transportation Allowance Committee in accordance with regulations of the 
Service concerned. * * * 


This Office has generally held that while administrative regulations, 
orders, or determinations may be modified from time to time, they 
may not be amended so as to operate retroactively to decrease or in- 
crease rights already vested or fixed, except to correct obvious errors. 
See 23 Comp. Gen. 713; 24 id. 439; 82 id. 315; 33 id. 174; id. 505 and 
41 id. 392. Administrative delay in making a determination may not 


legally justify a retroactive application of such determination. 33 
Comp. Gen. 505-507. 
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With regard to giving retrospective effect to special determinations 
made after the 60-day period of entitlement, the regulation provides 
that entitlement will not exceed 60 days unless extended by issuance 
of a special determination. It is our view that the regulation does 
not provide authority for retroactive approval for a period during 
which entitlement did not exist, but contemplates an extension by a 
special determination issued not later than the date of expiration of 
the 60-day period which it is to extend. Unless appropriate action 
has been taken before or at the time the 60-day period expires, we 
are of the opinion that the member’s and the Government’s rights 
become vested and a special determination thereafter is without 
effect. Therefore, the questions presented are answered in the 
negative. 

We have been informally advised that it has been the administrative 
practice in cases where requests for an extension of the 60-day period 
have not been received in time to permit a special determination before 
expiration of such period, to issue determinations to be prospectively 
effective. The result is to provide for payment of temporary lodging 
allowance for a new and separate period following the expiration of 
the 60-day period during which entitlement does not exist under the 
controlling regulations. Since, as indicated above, we are of the 
opinion that a special determination under paragraph M4303-2c 
made after the 60-day period of entitlement has expired is with- 
out effect to authorize payment of the allowance, we find no basis 
in the regulations for the view that such a determination may oper- 
ate to commence a further and separate period of entitlement. In 
the circumstances appearing, however, we will not question otherwise 
proper payments that have been made pursuant to such determina- 
tions or that are made for periods of not to exceed 30 days from the 
date of this decision pursuant to determinations that have already 
been made. 


[ B-150253 J 
Compensation—Overtime—Actual Work Requirement 


Employees of the United States Government Printing Office excused from duty 
on overtime Saturdays to receive medical treatment for injuries occurring in line 
of duty, whose compensation is fixed under the “Kiess Act” (44 U.S.C. 40), are 
not entitled to the overtime compensation prescribed by 5 U.S.C. 5544 for the 
excused time, as the authority for the payment of overtime compensation for all 
hours of employment, officially ordered or approved in excess of 8 hours a day or 
40 hours a week, contemplates the actual performance of duty during the overtime 
period. 
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To the Public Printer, United States Government Printing Office, 
September 14, 1966: 


We refer to your letter of August 31, 1966, concerning the payment 
of overtime compensation to employees of the Government Printing 
Office when they are excused from duty on overtime Saturdays in 
order to receive medical treatment for injuries received in the line of 
duty. 

The employees of the Government Printing Office receive overtime 
compensation in accordance with 5 U.S.C. 5544 (formerly section 23 of 
the act of March 28, 1934, as amended) (42 Comp. Gen. 309) in 
pertinent part as follows: 

(a) An employee whose basic rate of pay is fixed and adjusted from time to 
time in accordance with prevailing rates by a wage board or similar administra- 
tive authority serving the same purpose is entitled to overtime pay for overtime 
work in excess of 8 hours a day or 40 hours a week. However, an employee 
subject to this subsection who regularly is required to remain at or within the 
confines of his post of duty in excess of 8 hours a day in a standby or on-call 
status is entitled to overtime pay only for hours of duty, exclusive of eating and 
sleeping time, in excess of 40 a week. * * * 

In the decision 25 Comp. Gen. 344 which you cite we said at page 
B47: 

(2) Section 201 of the Federal Employees Pay Act of 1945, 59 Stat. 296, 
authorizes payment of overtime compensation “for all hours of employment, 
officially ordered or approved, in excess of 40 hours in any administrative work- 
week.” This contemplates the actual performance of required duty during the 
prescribed overtime period. While an employee might be granted sick leave 
during the basic 40-hour week to seek treatment for injury incurred in line of 
duty or otherwise, no sick leave can be granted for the overtime day and, ac 
cordingly, no compensation is payable for time absent from duty during the 
scheduled number of overtime hours on the overtime day due to injury incurred 
or time spent in seeking treatment for such injury. See B-51218, August 7, 1945. 
25 Comp. Gen. 151, question and answer No. 4. 

The question presented in that case as quoted at page 345 refers to 
employees whose compensation is fixed by wage boards as well as to 
employees who are subject to the provisions of the Classification Act, 
5 U.S.C. 5101 note. Although the answer to the question refers to em- 
ployees who receive overtime compensation under section 201 of the 
Federal Employees Pay Act of 1945, as amended, 5 U.S.C. 5542, we 
see no reason why a different answer would be required for wage board 
employees who are paid overtime compensation in accordance with 
section 23 of the Independent Offices Appropriation Act, 1935, as 
amended, 5 U.S.C. 673c (now 5 U.S.C. 5544). Compare 42 Comp. 
Gen. 195, answer to question 1(b). 

Therefore, you are advised that employees of the U.S. Government 
Printing Office whose compensation is fixed under the provisions of 
the “Kiess Act,” 44 U.S.C. 40, and who receive overtime compensation 
under 5 U.S.C. 5544 are not entitled to overtime compensation when 
they are excused from duty on overtime Saturdays to receive medical 
treatment for injuries received in the line of duty. 
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[B-157707] 


Pay—Retired—Annuity Elections for Dependents—Termination— 
Divorce 

The divorce granted a retired Army officer permanently residing in Seoul, Re- 
public of Korea by the Seoul Family Court, where the divorce decree lists the 
address of his mother as his permanent address under Korean custom and tradi- 
tion because it is the location of his family headship and proper service of 
process was made on his wife, is a valid divorce, and the officer is entitled 
to a refund of the amount withheld from his retired pay to provide an annuity 
under the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1481-1446, 
for the woman who was his wife at the time of his retirement. 


To Colonel H. W. Kasserman, Department of the Army, September 


16, 1966: 


Further reference is made to your letter of July 28, 1966, request- 
ing a decision whether you may refund to Lieutenant Colonel J. Al- 
lington Bridgman, Jr., 081 965, U.S. Army (retired), amounts of his 
retired pay withheld for the period March 1, 1965, to June 30, 1966, 
to provide an annuity under the Retired Serviceman’s Family Protec- 
tion Plan, 10 U.S.C. 1431-1446, for Mrs. Connie McKim Bridgman, 
who was his wife at the time of his retirement on October 1, 1962. 
Your request for decision was forwarded here by the Office of the 
Chief of Finance on August 17, 1966, and assigned D.O. Number A 
921 by the Department of Defense Military Pay and Allowance 
Committee. 

Colonel Bridgman was granted a divorce on February 9, 1965, from 
Mrs. Connie McKim Bridgman by the Seoul Family Court, Seoul, 
Republic of Korea. In decision of November 8, 1965, B-157707, we 
said that a question arises as to whether Colonel Bridgman was 
actually domiciled in Korea, since the Korean divorce decree lists a 
New York address as his “permanent address,” and that it does not 
appear in the divorce decree itself or elsewhere that proper service of 
process was made on Connie McKim Bridgman or that she received 
actual notice of the Korean divorce proceeding. 

In view of the doubt as to the Korean court’s jurisdiction over the 
defendant and the subject matter of the action, we concluded that no 
action should be taken to refund the annuity cost withheld from 
Colonel Bridgman’s retired pay until a court of competent jurisdic- 
tion in the United States has determined the marital status of the 
parties to the divorce proceeding. 

You say that additional information has been received from Colonel 
Bridgman to substantiate that he has been a permanent bona fide 
resident of Korea since his retirement, October 1, 1962; that service 
of process in the divorce proceeding was timely served on Connie 
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McKim Bridgman by the Korean Consulate General of Los Angeles, 
California, on January 13, 1965; that the United States District Court 
for the District of Hawaii and the United States Departments of 
Justice and State, Immigration and Naturalization Service, Tokyo and 
Honolulu Offices, recognized the decree of divorce as valid when he 
applied for a certificate of eligibility to marry his present wife, a 
person of foreign national origin, and during her naturalization hear- 
ing for American citizenship. 

You also state that information furnished by the Consulate General 
of the Republic of Korea, Los Angeles, California, shows that Mrs. 
Connie McKim Bridgman was served a summons by mail, written in 
the Korean language characters, to appear on January 26, 1965, at the 
Seoul Family Court in connection with the divorce proceedings; that 
by letter dated January 27, 1965, her attorney requested the Korean 
Consulate General to translate the papers to the English language, and 
that the letter of translation is dated January 28, 1965. 

In a letter dated January 24,1966, to the Chief, Retired Pay Divi- 
sion, Finance Center, U.S. Army, Colonel Bridgman says that his 
intention since his retirement has been to reside permanently in Korea, 
where he has business interests, a home and considerable property, and 
that he has been recognized as a permanent resident of Korea by the 
Department of the Treasury, the American Embassy, the Department 
of State, the Republic of Korea and the State of New York. 

Concerning the recitation in the divorce decree that his permanent 
residence is Owego, New York, Colonel Bridgman says that Owego, 
New York, is his mother’s home which, under Korean custom and 
tradition, would be regarded as the location of his family headship, 
since his most senior living ancestor resides in that community; that 
had he never lived or visited in Owego that community nevertheless 
would, under Korean custom and tradition, be his “permanent ad- 
dress;” that he has not lived in Owego since 1936 when his family 
moved to Salem, New Jersey, from which community he entered the 
military service in April 1942; that, as his military records reflect, 
until his retirement he claimed the State of Arkansas as his legal 
residence and home of record; that the Owego address entered the 
Korean court records through an erroneous in-court translation when 
he supplied that address for what he understood to be a mailing address 
in the United States; and that under the Korean tradition of family 
headship and permanent address his mailing address in English was 
rendered “permanent address” in Korean. 

He further states that under Korean law a hearing upon a petition 
for divorce will not be held until service has been made upon the 
defendant and the defendant has had what the court considers a 
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reasonable time to appear or to answer the complaint; that in the 
divorce proceeding a message from the Korean Consul in Los Angeles 
was introduced before the court to establish that service of process had 
been made before the court would proceed ; and that under Korean law 
once service by the Consul has been made jurisdiction over the non- 
resident party attached. 

It reasonably appears from such additional information that the 
Seoul Family Court had jurisdiction to enter the divorce decree and, 
hence, your question is answered in the affirmative. Accordingly, pay- 
ment on the voucher, which you enclosed with your request for decision, 
is proper, if otherwise correct. 


[ B-159920 J 


Mileage—Travel by Privately Owned Automobile—Common Carrier 
Cost Limitation—Computation—Mixed Mode of Transportation 


When the cost of a round-the-world air ticket used by an employee on official 
travel is not reduced for the value of the last leg of the circle-trip ticket that was 
not utilized as the employee traveled this portion of the trip by privately owned 
automobile for personal reasons, no amount may be allowed for the unused 
portion of the ticket in determining mileage entitlement on the basis of the con- 
structive cost of common carrier transportation prescribed by section 3.56(2) 
of the Standardized Government Travel Regulations. However, the section 
authorizing inclusion of transportation costs to and from common carrier termi- 
nals and excess baggage costs in arriving at constructive cost entitlement, the 
taxi fares and excess baggage charges the employee would have incurred had he 
completed the return travel by air may be considered and the employee paid 
mileage at the approved rate not to exceed the total of the constructive cost 
determination. 


To A. M. Flatequal, United States Department of Agriculture, Sep- 


tember 19, 1966: 


We refer to your letter of August 18, 1966, by which you request our 
decision whether you may properly certify for payment the enclosed 
voucher of Mr. Guy A.W. Schilling, an employee of the Foreign Agri- 
cultural Service, Department of Agriculture, to reimburse him on a 
mileage basis for the official travel which he performed by privately 
owned automobile between Memphis, Tennessee, and Washington, 
D.C., beginning on December 30, 1965. 

The facts presented are that Mr. Schilling whose permanent duty 
station is Washington traveled on official business to various points 
around the world traveling eastwardly by air from Washington to 
Memphis, the last stop on his itinerary, from Memphis to Washington 
by privately owned automobile. When the unused Memphis to Wash- 
ington portion of Mr. Schilling’s round-the-world air ticket was re- 
turned to Pan American World Airways no refund was made because 
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the “circle trip (RTW) discount” which had been applied to that ticket 
as purchased could not be applied if the Washington-Memphis portion 
of the travel was excluded and the one-way fare which was applicable 
to the ticket without the Memphis-Washington leg was more than the 
circle trip fare. We understand the use of the privately owned auto- 
mobile was for personal convenience and that the traveler could have 
proceeded from Memphis to Washington by use of the round-the-world 
air ticket upon completion of his duty at Memphis. 

Section 3.56(2) of the Standardized Government Travel Regula- 
tions provides in pertinent part: 

(2) When employees and others rendering service to the Government use 
privately owned motor vehicles for personal reasons in the conduct of official 
business within or outside their designated posts of duty or places of employment, 
payment on the mileage basis prescribed in paragraph (1), immediately above, 
including related per diem, will be limited to the constructive cost of common 
carrier transportation and related per diem, determined as follows: 

(a) The mileage payment will not exceed the constructive cost of coach 
accommodations (or tourist or economy accommodations if a carrier uses this 


term instead of “coach accommodations”) on airplanes when such service is 
provided by a carrier. * * * 


* + * * * + * 


In determining the constructive common carrier cost there will also be included 
the usual transportation costs to and from the common carrier terminals. In 
addition, the cost of excess baggage will be included when it would have been 
allowed had the traveler used the carrier upon which the constructive trans- 
portation costs are determined, provided the traveler certifies as to the weight 
of the baggage or presents other acceptable evidence of its weight. 


That section does not contain specific instructions with regard 
to the determination of the constructive cost of travel when the 
employee performs only part of the travel by privately owned vehicle 
for personal convenience. Section 3.9 of the Standardized Government 
Travel Regulations provides, however, that special fares such as the 
round-the-world circle fare here involved will be utilized when prac- 
tical and economical to the Government. In view of that provision 
we believe that the constructive cost of the Memphis-Washington leg 
of Mr. Schiiling’s travel must be based on the cost of such travel to the 
Government as part of his round-the-world travel. Since the cost of 
air travel was not decreased by virtue of the fact that the final leg 
of the round-the-world ticket was not used no amount may be allowed 
as the constructive cost of such transportation. 

Under the last quoted paragraph of section 3.5 (2) (a) of the Stand- 
ardized Government Travel Regulations the constructive amount of 
other reimbursable expenses such as additional taxi fares and excess 
baggage charges which Mr. Schilling would have incurred had he 
traveled by air from Memphis to Washington may be used as a basis 
for determining the constructive cost of such travel. Therefore, Mr. 
Schilling may be paid mileage at the approved rate not to exceed the 
total of such constructive costs. 
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The voucher which is returned herewith, together with the attach- 
ments thereto, may not be certified for payment. 


[ B-159237 J 


Statutes of Limitation—Claims—Transporiation—Date of Ae- 
crual—Supplemental Payments 


The deduction of an erroneous supplemental payment of freight charges on a 
Government shipment from subsequent carrier billing made 3 years after payment 
of the original bill is not barred by the 3-year statute of limitations provided 
in section 322 of the Transportation Act of 1940, as amended, 49 U.S.C. 66, the 
right reserved to the Government in section 822 to recover within 3 years 
irom “the time of payment of bills’ the overcharges subsequently found due in 
payments made for transportation services prior to audit or settlement having 
reference to both initial and supplemental payments. And a carrier making 
a refund of transportation charges, voluntarily or under protest, having 3 years 
from date of refund to file a claim for recovery, a reciprocal right exists on the 
part of the Government to recover an erroneous supplemental payment under 
Public Law 85-762, amending the 1940 act to prescribe equal treatment for car- 
riers and the Government. 


To the Louisville & Nashville Railroad Company, September 20, 
1966: 


Reference is made to your letter of May 20, 1966, file 1-12004, re- 
questing review of our settlement certificate of June 11, 1965, which 
disallowed your claim (our TK-657039) on supplemental bill 5873- 
21—-B for additional transportation charges of $614.65 on shipments of 
Government property. You also ask for review of the settlement 
certificates which disallowed 23 other claims shown in Exhibit A, at- 
tached to your letter, which you state involve the same issue. The 24 
claims aggregate $14,830.20. In support of your request fer review you 
enclosed with your letter a memorandum prepared by your General 
Counsel which, for convenience, deals with claim TK-657039 as being 
typical of all the claims for which the request for review is made. 

The record shows that claim TK-657039 covers two carload ship- 
ments of Government property which moved from Army Depot, 
Georgia, to New Orleans, Louisiana, under Government bills of 
lading W Y-7834983 and WY-8667148 issued September 22, 1958, 
and September 30, 1958, respectively. These shipments, containing 
miscellaneous freight for export, were delivered at destination on 
October 2, 1958, and October 8, 1958, respectively. You originally 
claimed and on December 1, 1958, were paid freight charges of $331.06 
on bill of lading WY-7834983 and $439.57 on bill of lading W Y- 
8667148 under voucher 198791 dated December 1, 1958, in the account 
of Lieutenant Colonel George M. Seckinger, Army Disbursing Officer. 
You later presented supplemental bill 5873-21-A for $728.18 which 
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was received here June 9, 1961. By certificate of settlement dated 
February 21, 1962, payments of $117.97 on bill of lading W Y-7834983, 
and $496.68 on bill of lading W Y-8667148, or a total of $614.65, were 
authorized and were subsequently paid to you. 

Thereafter, upon reexamination of your claim it was ascertained 
that the $614.65 had been erroneously paid and our notice of over- 
charge, dated November 6, 1964, was issued to recover the supple- 
mental amounts mistakenly paid on your supplemental bill 5873-21-—A. 
The amount of the overcharge was collected in November 1964 by de- 
duction from an otherwise payable bill. By supplemental bill 5873 
21-B received in the General Accounting Office March 18, 1965, you 
claimed the amount deducted and this claim was disallowed in our 
settlement of June 11, 1965. From this latter action you now request 
a review. 

It is your contention that our Office was barred by the 3-year statute 
of limitations, 49 U.S.C. 66, from making the deduction in November 
1964 since more than 3 years had elapsed from payment of the original 
bill in December 1958. Therefore you contend that your supplemental 
bill 5873-21-B to recover the deduction made by our Office should have 
been allowed. 

Section 322 of the Transportation Act of 1940, as amended, 49 U.S.C. 
66, provides : 

Payment for transportation of the United States mail and of persons or prop- 
erty for or on behalf of the United States by any common carrier subject to the 
Interstate Commerce Act, as amended, or the Civil Aeronautics Act of 1988, shall 
be made upon presentation of bills therefor, prior to audit or settlement by the 
General Accounting Office, but the right is reserved to the United States Gov 
ernment to deduct the amount of any overcharges by any such carrier from any 
amount subsequently found to be due such carrier. The term “overcharges” 
shall be deemed to mean charges for transportation services in excess of tho.e 
applicable thereto under the tariffs lawfully on file with the Interstate Commerce 
Commission and the Civil Aeronautics Board and charges in excess of thore 
applicable thereto under rates, fares, and charges established pursuant to sec- 
tion 22 of this title: Provided, however, That such deductions shall be made 
within three years (not including any time of war) from the time of payment 
of bills: Provided further, That every claim cognizable by the General Account 
ing Office for charges for transportation within the purview of this section shall 
be forever barred unless such claim shall be received in the General Accounting 
Office within three years (not including any time of war) from the date of (1) 
accrual of the cause of action thereon, or (2) payment of charges for the tran:- 
portation involved, or (3) subsequent refund for overpayment of such charges, or 
(4) deduction made pursuant to this section, whichever is later. 

The first sentence of the section sets forth the requirement that bills 
for transportation services performed for the Government by specified 
interstate common carriers must be paid on presentation prior to audit 
or settlement by this Office and couples this requirement with a reser- 
vation of right to the United States to deduct the amount of any over- 
charges by such carriers from any amounts subsequently found to be 


due such carriers. The second sentence defines the term “overcharges” 


1 "sT wSO— 
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and the first proviso following limits the time for making deductions 
to 3 years (not including time of war) from the time of payment of 
pills. 

The section poses two questions which the literal language fails ex- 
pressly to answer: (1) whether the deduction right referred to in the 
first sentence extends only to recovery of overcharges arising from 
initial payment of transporiation bills on presentation prior to audit 
or whether it extends to recovery of any overcharge, whether arising 
from an initial payment or a supplemental payment; and (2) if the 
deduction right extends to recovery of overcharges arising out of sup- 
plemental payments, whether the period of limitation as to such re- 
coveries runs from the date of the initial payment for the service or 
from the date of the supplemental payment giving rise to the over- 
charge. 

You apparently contend that the “time of payment of bills” re- 
ferred to in the first proviso has reference to the time of payment of 
initial bills and that the operative event commencing the running of 
the limitation period would be date of payment of such bills. The 
difficulty with this premise is that it would limit the operative effect 
of the section to recovery of overcharges arising from initial payments 
and leave open the question of the Government’s right, if any, to re- 
cover an overcharge arising from the erroneous payment of a supple- 
mental bill, 

Apart from any question of the finality of settlements issued by our 
Oflice and the authority of the Comptroller General of the United 
States to revise such settlements, it is generally recognized that the 
United States has the inherent right, independent of statutory author- 
ization, to recover public funds erroneously paid out by its agents. 
United States v. Wurts, 303 U.S. 414 (1938) ; Wisconsin Central Rail- 
road Vv. United States, 164 U.S. 190 (1896) ; United States v. Burchard, 
125, U.S. 176 (1888). Also, it is generally recognized that the United 
States has the same right of set-oti, independent of statutory authoriza- 
tion, “which belongs to every creditor, to apply the unappropriated 
moneys of his debtor, in his hands, inextinguishment of the debts due 
to him.” United States v. Munsey Trust Co., 332 U.S. 234 (1947) ; 
Gratiot v. United States, 40 U.S. 336 (1841); Mech night v. United 
States, 98 U.S. 179 (1878). 

Assuming, then, upon the authority of the cited cases, the possession 
of these inherent rights by the United States, it would seem to follow 
that a construction of section 322 limiting the deduction authority 
therein to recovery of overcharges arising from transportation pay- 
ments made on presentation of bills prior to audit or settlement would 
leave the United States free to recover, by set-off and without any time 
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limitation, an erroneous supplemental payment. The deduction right, 
if exercised on that theory, would be beyond the purview of the statute 
and thus not subject to its limitations. 

On the other hand, a construction of section 322 extending the deduc- 
tion authority therein to recovery of any overcharge, whether arising 
from an initial or supplemental payment, would give effect to a legisla- 
tive intention to subject all rights of the United States respecting ad- 
ministrative adjustment of these interstate transportation accounts 
to a time limitation. In view of the comprehensive nature of the 
amendments to both the Interstate Commerce Act (49 U.S.C. 27 note) 
and the Transportation Act of 1940 effected by Public Law 85-762, 
72 Stat. 859, it is our view that the latter result was intended. 

The title of Public Law 85-762 indicates the purpose of the act is 

To amend the Interstate Commerce Act and the Transportation Act of 1940, 
with respect to periods of limitation applicable to actions or claims, including 
those by or against the United States, for recovery of charges for the trans- 
portation of persons or property, and for other purposes. 

The act amends the various limitation sections of the Interstate 
Commerce Act to extend the provisions of such sections to all trans- 
portation of property or persons for or on behalf of the United 
States in connection with any action brought before the Commission 
or any court by or against carriers subject to the Interstate Commerce 
Act. The act similarly amends section 322, as we have seen, to sub- 
ject administrative action to time limitations, respecting claims by or 
against such carriers. In view of the obvious legislative intention to 
limit the time for actions before the courts, the Commission, and this 
Office, we believe the deduction right reserved to the United States in 
section 322, as amended, extends to the recovery of any overcharge, 
whether arising from a payment made on presentation prior to audit 
or settlement or from a later supplemental payment, and is subject to 
the time limitation provided in the section. 

The first proviso in section 322, as amended, provides that deduc- 
tions shall be made within 3 years (not including time of war) from 
“the time of payment of bills.” It is our view that the reference in 
the proviso includes time of payment of both original and supple- 
mental bills and that an erroneous supplemental payment could be 
recovered within 3 years of the time the payment was made. For rea- 
sons set forth below, we think the first proviso reference to time of 
payment of bills includes time of payment of both initial and supple- 
mental bills. 

The second proviso of amended section 322 provides a 3-year time 
limitation for the filing of carrier claims cognizable by the General 
Accounting Office. Under the express language of the proviso, a 
carrier which makes refund of a transportation charge, whether volun- 
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tarily or under protest, has 3 years from the date of the refund in which 
to file a claim for its recovery if the refund is found to be, or thought 
to be, erroneous. 

The legislative history of Public Law 85-762 indicates that a prin- 
cipal purpose of the act was to achieve an equality of treatment between 
carriers on the one hand and the Government on the other as to the 
time within which the rights of each could be protected in the adjust- 
ment of charges for transportation services. If a carrier has 3 years 
under the second proviso within which to reclaim a refund, it would 
seem fairly implicit in the law that a reciprocal right exists on the part 
of the Government to recover an erroneous supplemental payment. 
For this reason, we believe the 3-year limitation in the first proviso 
was intended to run, as toa supplemental payment for a transportation 
service, from the date of such payment. 

This conclusion is not inconsistent with the decision in B-151007, 
dated September 12, 1963 (43 Comp. Gen. 252), holding that the second 
proviso phrase, “payment of charges for the transportation involved,” 
referred to initial payments and did not include supplemental pay- 
ments. The second proviso concerns limitations on carrier rights and 
it is obvious that a supplemental payment to a carrier by the United 
States could not possibly create an undercharge as to which a new 
period of limitation would be operative. 

While in 43 Comp. Gen. 252, in referring to the word “payment,” 
we indicated that a word used more than once in a statute or section 
of a statute has the same meaning, in the absence of evidence to the 
contrary, it is clear that a distinction must be made as to which party 
under the statute is involved, that is, are we speaking of the carrier 
and its rights (second proviso) or of the Government and its rights 
(first proviso). Obviously under the limitation statute, payment or 
refund by the carrier cannot add to or enlarge the Government’s deduc- 
tion rights, just as deduction by the Government cannot lessen or fore- 
close the carrier’s claim rights. 

Accordingly, the settlement of June 11, 1965, disallowing your claim 
for $614.95 appears correct and is sustained. Likewise, since the settle- 
ments of the 23 other claims involve the same principle, they appear to 
be proper and are sustained. 


[ B-159356 J 


Patents—Infringement—Action Against Contractors, Ete. 


The inclusion by a subcontractor at the request of the Government of a non- 
authorization and consent clause in its Request for Proposals thereby permitting 
a patent holder to proceed against the subcontractor in a Federal district court 
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for injunctive or other appropriate relief is neither contemplated by nor per- 
mitted under 28 U.S.C. 1498(a) giving a patent holder the right to sue the 
United States in the Court of Claims for reasonable compensation for patent 
infringement with the consent of the Government in order to meet contract 
specifications. To give contracting officers the option to withhold the Govern- 
ment’s “authorization and consent” for subcontractors, as well as contractors 
and others, to use or manufacture patented products the Government is obliged 
to accept would vitiate the effect of the Royalty Adjustment Act of 1942 added 
to 28 U.S.C. 1498. 


Patents—Infringement—Government Liability—Authorization and 
Consent to Use Patents Withheld 


The withholding by the Government of “authorization and consent” to manu- 
facture a patented invention to meet Government contract specifications is 
an attempt to withhold possible liability for infringement which the courts hold 
Congress has placed upon the Government and shifts the liability directly to 
the contractor, and although there is no prohibition against shifting infringe- 
ment suit liability to the contractor indirectly by means of an indemnity pro- 
vision, it is inconsistent for the Government not to condone infringement, but 
nevertheless accept a product regardless of a patent infringement. Therefore, 
the contractual obligation to accept a product which may infringe on a patent 
is sufficient to provide the Government's authorization and consent, and the 
acceptance of infringing goods brings an infringement within the ambit of 
28 U.S.C. 1498, protecting Government contractors and subcontractors from 
suit in a district court. Conflicting dictum in B-—147536, March 22, 1962 and 
B-158790, April 15, 1966 should be ignored. 


Patents—Infringement—Suits in District Courts of the United 
States 


The remedy of infringement suits in the Court of Claims prescribed in 28 
U.S.C. 1498(a) is exclusive and precludes suit in the district courts for patent 
infringement by a Government contractor, regardless of whether the invention 
was embodied in the item to be delivered to the Government or was merely used 
at the option of the contractor as a means to aid in the manufacture of the 
item, and an express withholding of authorization and consent by the Govern- 
ment to use a patented process would not give the patentee a right to seek 
relief from the contractor in a district court. The requirement to use a patent 
is equivalent to authorization and consent to use, therefore, the Government 
after authorizing use of a patented item, cannot nullify that authorization by 
professing to withhold it. 


Patents—Subcontractors Use—Nonauthorization and Consent 
Clauses 


Whether a district court under the rationale of Wood v. Atlantic Gulf & Pacific 
Co., 296 Fed. 718, and Consolidated Vacuum Corp. v. Machine Dynamics, Inc., 
230 F. Supp. 70, would assume jurisdiction of an infringement suit against a 
Government subcontractor would depend on whether the alleged use of a pat- 
ented article was at the option of the su!contractor rather than with the author- 
ization and consent of the Government, and if the court found the use was the 
only feasible means to perform the contract, it would no doubt hold that the 
Government gave its authorization and consent for the use of the article and 
therefore it was without jurisdiction to consider the infringement suit, whether 
the remedy requested was damages or injunction. To prevent the inclusion in 
bid prices of contingent costs to cover possible infringement suits, a nonauthor- 
ization and consent clause should be conditioned to the effect that the with- 
holding of consent applies only if the use is not economically or reasonably 
necessary to manufacture an article under a Government contract. 
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To the Chairman, United States Atomic Energy Commission, Sep- 
tember 20, 1966: 


We have received an administrative report dated July 12, 1966, 
from Mr. R. E. Hollingsworth, General Manager, concerning a pro- 
test by General Atomic Division of General Dynamics Corporation, 
against AEC’s directing one of its subcontractors to include in its 
Request for Proposals for pyrocarbon coated uranium carbide parti- 
cles the following clause, which we shall hereinafter refer to as the 
“nonauthorization and consent clause” : 

Without prejudice to any rights under Article XX Patent Indemnity, the 
Government specifically withholds its authorization and consent to use in the 
performance of this contract or any part thereof, or any amendment thereto, 
or any subcontract thereunder, any invention claimed in United States Patents 
Nos. 3,129,188 and 3,163,609 which may be used in the manufacture or embodied 


in the structure or composition of any article, the delivery of which is accepted 
by the Government under this contract. 


Article XX provides: 


Delete Article 14 of WANL Terms and Conditions NE-—1, Rev. 3, and substitute 
the following: 

(Seller) agrees to indemnify the Buyer and the Government, its officers, agents, 
servants and employees against liability for any kind (including cost and 
expenses incurred) for the use of any invention or discovery and for the infringe- 
ment of any Letters Patent (not including liability, arising pursuant to Section 
188, Title 35 (1952) U.S. Code, prior to the issuance of Letters Patent) occurring 
in the performance of this purchase order or arising by reason of the use or 
disposal by or for the account of the Buyer and the Government of items manu- 
factured or supplied under this purchase order. 


Mr. Hollingsworth reports that patent No. 3,129,188 is a product 
patent for pyrocarbon coated uranium carbide particles made by a 
particular method, that patent No. 3,163,609 is a process patent on a 
method of producing such particles, that both patents are the property 
of Minnesota Mining and Manufacturing Co. (3M’s), and that, while 
the validity of neither patent has been tested in court, AEC and Gen- 
eral Atomic are of the opinion, contrary to that of 3M’s, that particles 
supplied in the past by General Atomic did not infringe any valid 
patent claim of 3M’s. We are also advised that the specification in 
the RFP does not describe the method by which these particles should 
be produced, and that AEC has no knowledge as to whether the 
method by which Genera] Atomic claims to manufacture such particles 
conforming to the specifications is or is not covered by the 3M’s proc- 
ess patent. We understand 3M’s has granted no licenses of the 
subject patents, and that AEC’s attempt to obtain satisfactory licens- 
ing terms was unsuccessful. 

Mr. Hollingsworth says that the “nonauthorization and consent 
clause,” if effective, would permit 3M’s to proceed against a Govern- 
ment subcontractor in a Federal District Court for injunctive or other 
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appropriate relief. However, he thinks it is extremely unlikely that 
an injunction would be granted because neither the validity of the 
two patents nor the fact of infringement has been established in a 
court of law. Furthermore, he says delays resulting from an injunc- 
tion would be considered excusable, and that such delays need not 
occur because the Government could enter the injunction proceedings 
and furnish its authorization and consent. The “nonauthorization 
and consent clause” was included in the RFP in order to avoid any 
implication that AEC gave its authorization and consent to or 
encouraged infringement of the 3M’s patents by suppliers. 

The first issue before us is whether the “nonauthorization and con- 
sent clause” is contemplated or permitted by 28 U.S.C. 1498 (a), which 
provides in relevant part : 

(a) Whenever an invention described in and covered by a patent of the 
United States is used or manufactured by or for the United States without 
license of the owner thereof or lawful right to use or manufacture the same, 
the owner’s remedy shall be by action ugainst the United States in the Court 
of Claims for the recovery of his reasonable and entire compensation for such 
use und manufacture. 

For the purposes of this section, the use or manufacture of an invention 
described in and covered by a patent of the United States by a contractor, a 
subcontractor, or any person, firm, or corporation for the Government aud with 
the authorization or consent of the Government, shall be construed as use or man- 
ufacture for the United States. 

The first paragraph quoted above is substantially the same as the 
first sentence of the act of July 1, 1918, ch. 114, 40 Stat. 705, which 
amended the act of June 25, 1910, ch. 423, 36 Stat. 851. The second 
paragraph quoted above originally was enacted as section 6 of the 
Royalty Adjustment Act of 1942, 56 Stat. 1014, and was added to 28 
U.S.C. 1498 by section 50(c) of the act of October 31, 1951, 65 Stat. 
727. 

The General Manager’s view that the statute does permit an agency 
to withhold its authorization and consent is grounded on the second 
paragraph of 28 U.S.C. 1498(a). He reasons that the effect of adding 
the language in section 6 of the 1942 act to 28 U.S.C. 1498 was to make 
explicit the requirement (which presumably had implicitly been in 
existence since passage of the act of 1918) that unauthorized use or 
manufacture of a patented invention “for the U.S.” must be “with the 
authorization and consent of the Government” if the Government is to 
ussume infringement liability under the statute. He therefore states 
that if there is no authorization and consent, a suit for infringement 
lies against the contractor in a Federal district court of appropriate 
jurisdiction rather than against the Government in the Court of 
Claims. 

While we do not question that section 6 of the 1942 statute recog- 
nized “authorization and consent” by the Government as a necessary 
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element of a suit against it for infringement by its contractors or sub- 
contractors, we believe the general manager is in error when he con- 
cludes that, a fortiori, the intended effect of the 1942 statute is to give 
(sovernment contracting officers the option of withholding the Gov- 
crnment’s “authorization and consent” for contractors to use or manu- 
facture a patented product which the Government is obliged under its 
specifications to accept. In Boston Sand Company v. United States, 
~78 U.S. 41, 48 (1928), Justice Holmes remarked that if Congress used 
a certain phrase with a more limited meaning than might be attributed 
(o it by common practice, it would be arbitrary to refuse to consider 
that fact in the interpretation of the statute in which the phrase is 
included. We think a review of the legislative history, and of the 
relevant court cases, will demonsirate that Congress did not envision 
i denial by contracting officers of the “authorization and consent” 
referred to in the statute, at least with respect to patented products 
manufactured for ultimate use by the Government, since such denial 
would vitiate the broading effect of section 6 of the 1942 act which in- 
troduced the “authorization and consent” language, as well as the 
purpose of the 1918 statute itself. As the court observed in 7'imkin- 
Detroit Awel Company v. Alma Moior Company, 144 F. 2d. 714, 716, 
(sd. Cir, 1944), regarding sections 1 and 2 of the Royalty Adjustment 
Act of 1942, “This legislation [the Act of 1918] and the decisions up- 
hold.ng it go very far in taking away any element of startling novelty 
which might impress one first confronted with the 1942 statute.” 

‘ihe acc of June 25, 1910, ch. 423, 36 Stat. 851, foreclosed the Gov- 
crnment’s continuing to refuse to be sued for patent infringement by 
claiming sovereign immunity. This act specified the Court of Claims 
as the forum for suits where a patented invention was “used by the 
U.S. without license.” In March 1918, at the height of World War I, 

he Supreme Court held that the statute permitted suits for damages 
und injunctive relief by patent owners against Government contractors 
making war materials. Cramp and Son vy. Curtis Turbine Co., 246 
U.S. 28, and Marconi Wireless Co. v. Simon, 246 U.S. 46. In April of 
1918, Franklin D. Roosevelt, then Acting Secretary of the Navy, wrote 
to the Chairman of the Committee on Naval Affairs of the Senate, 
in which he said, referring to the Cramp case, that his Department 
was: 

* * * confronted with a difficult situation as the result of a recent decision 
by the Supreme Court affecting the government’s rights as to the manufacture 
and use of patented inventions, and it seems necessary that amendment be made 
of the Act of June 25, 1910 * * * the decision is, in effect, so far as it is of 
importance here, that a contractor for the manufacture of a patented article 
for the government is not exempt, unless he is only a contributory infringer, from 
injunction and other interference through litigation by the patentee. 


A prior decision of the Supreme Court, that in the case of Crozier v. Krupp, 
had been interpreted as having the opposite meaning, and the department was 
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able up to the time of the later decision, on March 4th last, to proceed satisfac- 
torily with the procuring of such patented articles as it needed, leaving the mat- 
ter of compensation to patentees for adjustment by direct agreement, or, if 
necessary, by resort to the Court of Claims under the above mentioned act of 
1910. Now, however, manufacturers are exposed to expensive litigation, involv- 
ing the possibilities of prohibitive injunction, payment of royalties, rendering 
of accounts, and payment of punitive damages, and they are reluctant to take 
contracts that may bring such severe consequences. The situation promises 
serious disadvantage to the public interests, and in order that vital activities 
of this department may not be restricted unduly at this time, and also with a 
view of enabling dissatisfied patentees to obtain just and adequate compensation 
in all cases conformably to the declared purpose of said act, I have the honor 
to request that the act be amended by the insertion of a proper provision there- 
for in the pending naval appropriation bill. 

See Richmond Screw Anchor Co. v. United States, 275 U.S. 331, 342 
(1927). 

Congress promptly enacted the act of July 1, 1918, ch. 114, 40 Stat. 
705, which provided in relevant part : 

That whenever an invention described in and covered by a patent of the 
United States shall hereafter be used or manufactured by or for the United 
States without license of the owner thereof or lawful right to use or manufac- 
ture the same, such owner’s remedy shall be by suit against the United States 
in the Court of Claims for the recovery of his reasonable and entire compensa- 
tion for such use and manufacture * * *. 

The avowed purpose of the amendment was to prevent the injunc- 
tion process by the courts being used to prevent private manufactur- 
ers from doing Government work. See Statement to the House by 
Mr. Padgett, 57 Cong. Rec. 7961 (1918). The purpose of the 1918 act 
appeared to have been accomplished for within 7 months after its 
passage a Federal district court denied injunctive relief against a 
Government subcontractor alleged to have infringed patents on foun- 
dation caissons to be supplied to the Government. Foundation Co. v. 
Underpinning & Foundation Co., 256 F. 374 (S.D.N.Y. 1919). Also 
see Floyd Smith Aerial Equipment Co. v. lrving Air Chute Co., 276 F. 
834 (W.D.N.Y. 1921). 

However, the extent of that accomplishment’ became less than com- 
plete when the court in Wood vy. Atlantic Gulf & Pacific Co., 296 Fed. 
718 (S.D. Ala. 1924), gave first expression to the doctrine of “author- 
ization and consent.” Atlantic Gulf had been awarded a Govern- 
ment contract for dredging services. The contract specifications were 
silent with respect to which of several dredging machines the contrac- 
tor should use to perform the services. Atlantic Gulf chose to use 
machinery patented by Wood. Upon a motion to reopen the court’s 
decree of injunction, the court stated : 

But, conceding the need of the government that work done for it should be 
protected * * * and also conceding that * * * it “[the amendment of 1918]” 
was intended * * * to protect one who used a patented article in work done for 


the government, still such use should not be extended to a case where it was not 
with the knowledge and consent of the government. 


* * * * * * * 
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* * * T am therefore of the opinion that, if the facts before the Commissioner 
show that this defendant had a contract which required certain dredging opera- 
tions to be done by it for the United States, without further showing that the 
United States either required the use by the contractor of the Wood runner, 
or had knowledge that the Wood runner was to be used or was being used 
by defendant in doing this dredging operation, the act does not affect such 
use, and the Commissioner will proceed just the same as if the act had neyer 
been passed. 

The following cases are cited as in conflict with my views: 

In the case of Foundation Co. v. Underpinning & Foundation Co. (D.C.) 256 
Fed. 374, it does not appear whether the contract with the government required 
the use by the contractor of the patented article, but it does appear that a special 
assistant United States attorney appeared as amicus curiae; so we know that the 
government was cognizant of the use by the contractor of the patented article 
and took the trouble to appear in the cause, while there is no such appearance 
here. Nor does it appear from the court’s discussion that the point 1 make was 
considered by the court. If the opinion is to be construed as holding that, if the 
patented article is used by an independent contractor without the consent or 
knowledge of the government, the government thereby becomes solely liable, then 
I decline to follow it. 

The holding of the Wood case was related to injunctions against what 
the court referred to as a patented “tool” used to perform the services 
required by the contract. That is, the holding did not involve a pat- 
ented product the title to which was to pass to the Government, but 
rather involved a patented article or device used by the contractor, 
without knowledge or direction by the Government, as a method of 
performing the contract. However, the dicta of the court was broad 
enough to include patented products conforming to Government speci- 
fications as well as patented articles or methods of performance, and 
its disagreement with one interpretation of the Foundation Co. case 
indicates that the Wood court would not have restricted the logic of its 
holding to patented processes. 

In 1927 the Supreme Court had occasion to consider the act of 1918 
(and to refer to the Wood case without comment). In Richmond 
Screw Anchor Co. vy. United States, supra, on page 343, the court 
stated : 

The purpose of the amendment was to relieve the contractor entirely from lia- 
bility of every kind for the infringement of patents in manufacturing anything 
for the Government and to limit the owner of the patent and his assigns and all 
claiming through or under him to suit against the United States in the Court of 
Claims for the recovery of his reasonable and entire compensation for such use 
and manufacture. The word “entire” emphasizes the exclusive and comprehen- 
sive character of the remedy provided. 

It is unclear whether the court, in referring to protection for 
infringement “in manufacturing anything for the Government,” 
intended to include all tools used to manufacture an article as well as 
the manufactured article. In any event, the court did not explicitly 
disagree with the Wood decision, although it evidently was aware of 
that decision. 

The Wood case was again cited in Allgrunn v. United States, 67 Ct. 


Cl. 1, 47 (1929), but the Court of Claims there found implied consent 
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for the Government contractor to use a patented method of performing 
the rifling operation in the manufacture of guns, and thereby decided 
to retain its jurisdiction over the matter. The consent was implied, the 
court said, because the circumstances indicated the Government knew 
and encouraged the use of the invention. 

In Broome v. Hardie-Tynes Manufacturing Co., 92 F. 2d 886 (5th 
Cir. 1937), the Circuit Court of Appeals for the circuit in which the 
Wood court sat, ignored the dicta in Wood which implied that author- 
ization and consent was not to be found merely from the Government’s 
contract authorizing the furnishing of any product meeting the specifi- 
cations, regardless of whether such product infringed a patent. The 
appeals court affirmed the lower court’s dismissal of a suit to enjoin 
an infringement which allegedly would occur if the defendant were 
permitted to continue delivering sluice gates under its contract with the 
Government. The defendant had successfully urged in the lower court 
that the act of 1918 gave plaintiff an exclusive remedy of a suit against 
the Government in the Court of Claims for compensation. The appeals 
court held: 

A careful examination of the record convinces us that it fully sustains the fact 
findings of the District Judge. Indeed, the evidence is without contradiction with 
respect to the matters on which he finds. We are clear that the contract was with, 
and was to be performed on behalf of, the United States, and that if the defend- 
ant may be subjected to an injunction against going on with the contract, the 
purpose and effect of the invoked statute would be defeated. The decisions have 
made it clear what that purpose and effect is, and we think it may not be doubted 
that the mischief which gave rise to the passage of the statute, and which it was 
designed to avoid, would be present here if the status were without application. 
The project on which the work is being done is a government project. The statute 
was designed to furnish the patentees an adequate and effective remedy while 
saving the government from having its public works tied up and thwarted while 
private parties are carrying on a long drawn out litigation. The case presented 
here of an effort to stop the progress of the work through an injunction against 
the contractor presents the exact case the statute was designed to meet. 

The decree of dismissal was rightly entered. It is affirmed. 

In other cases predating the 1942 amendment which introduced the 
“authorization and consent” language into statute, district courts 
held that acceptance by the Government of an allegedly infring- 
ing product foreclosed suit against the contractor, the patentee’s ex- 
clusive remedy being in the Court of Claims against the Government. 
[lazeltine Corp. v. General Electric Co., 19 F. Supp. 898 (D.C. Md. 
1937), Pierce v. Submarine Signal Co., 25 F. Supp. 862 (D.C. Mass. 
1939), Pollen v. Ford Instrument Co., 108 F. 2d 762 (2d Cir. 1940) ; 
and Western Electric Co. v. Hammond, 135 F. 2d 283 (1st Cir. 1943), 
involving a suit filed in 1941. 

From the cases discussed above it seems fair to conclude that the 
state of the law, at the time of passage of the Royal Adjustment Act 
of 1942, generally was that a patentee’s exclusive remedy for alleged 
infringements of patents by Government contractors was in the Court 
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of Claims. The only exception carved out of that general rule by the 
Wood case related solely to patents on articles used as a method of per- 
forming the acts or of manufacturing the goods for which the Govern- 
ment had contracted. 

Mr. Hollingsworth suggests that section 6 of the Royalty Adjust- 
ment Act of 1942, 56 Stat. 1014, changed pre-existing law not by intro- 
ducing the concept of “authorization and consent,” which had already 
been incorporated by the court cases, but by providing the Government 
with an option of withholding authorization and consent to use a 
patented product even where, by virtue of its specifications, the Gov- 
ernment both authorized the alleged infringer to supply, and consented 
to accept, any product meeting such specifications, regardless of pos- 
sible infringement. Section 6 provided : 

For the purposes of this Act, the manufacture, use, sale, or other disposition 
of an invention, whether patented or unpatented, by a contractor, a subcontractor, 
or any person, firm, or corporation for the Government and with the authorization 
or consent of the Government shall be construed as manufacture, use, sale, or 
other disposition for the United States and for the purposes of the Act of June 25, 
1910, as amended (40 Stat. 705; 35 U.S.C. 68), the use or manufacture of an 
invention described in and covered by a patent of the United States by a 
contractor, a subcontractor, or any person, firm, or corporation for the Govern- 


ment and with the authorization or consent of the Government, shall be 
construed as use or manufacture for the United States. 


Mr. Hollingsworth’s interpretation of this 1942 statute narrows the 
scope of 28 U.S.C. 1498 by creating an exception to its coverage, to 
wit, that a Government contractor is not necessarily protected from 
infringement suits in district courts because the Government may with- 
hold its authorization and consent to use a patented product which it 
may nonetheless accept upon delivery. On the other hand, we have 
agreed with the statement in Drexler v. Koza, 88 F. Supp. 298 (W.D. 
Pa. 1950), to the effect that the Royalty Adjustment Act of 1942 broad- 
ened rather than narrowed the scope of 28 U.S.C. 1498 (also see 28 
George Washington L.R. 120) and have held that 28 U.S.C. 1498 took 
away a patentee’s right to bring an action against a Government con- 
tractor in the District Courts of the United States for an injunction 
and the recovery of damages for patent infringements, substituting 
in its place, where the statute applies, an exclusive and comprehensive 
remedy, i.e., a suit against the Government in the Court of Claims for 
reasonable compensation. B-136916, August 25, 1958, and B-151411, 
June 10, 1963. In this connection, we believe a review is warranted 
of the legislative history of the Royalty Adjustment Act of 1942, and 
of subsequent court cases on the issue. 

The draft of a bill containing language substantially the same as 
that which became section 6 of the Royalty Adjustment Act of 1942, 
and a letter stating the purposes of the bill, was sent to the Speaker 
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of the House by Henry L. Stimson, then Secretary of War. The let- 
ter stated, in relevant part: 
The purposes of the proposed legislation are : 


* * * * * * - 


(4) To clarify ewisting legislation, namely the act of June 25, 1910 (36 Stat. 
851), as amended with respect to contractors and subcontractors manufacturing, 
using, selling, or otherwise disposing of inventions for Government use. 


* * * * # * * 

There also is some doubt as to whether the provisions of the act of June 25, 
1910, as amended, are sufficiently broad to cover manufacturers * * * and their 
subcontractors * * *, and to afford protection against infringement suits in the 
event of the manufacture, use, sale, or other disposition under such conditions 
of patented articles on orders and under contracts with the Government. 7'o 
eliminate uncertainty and properly and fully protect such manufacturers and 
users, including subcontractors * * *, the proposed legislation is deemed neces- 
sary and desirable. 

+ . - + + . 

The proposed legislation is designed to meet the existing situation and to aid 
in expediting production for the prosecution of the war. [Italic supplied.] 
Hearings Before Committee on Patent, House of Representatives, on 
H.R. 7620, 77th Cong., 2d sess., October 1942, pages 3, 4. 

From the above, it appears that the sole purpose of the drafters of 
section 6 of the Royalty Adjustment Act was to facilitate the prose- 
cution of the war by affording full protection from infringement 
suits against subcontractors. The exclusiveness of this purpose was 
called into question by a letter from The Patent Law Association of 
Chicago, dated October 9, 1942, which was included in the appendix 
to the cited Hearings of October 13, 14, 15, 1942, and in a somewhat 
ambiguous statement by Colonel Earl S. Patterson, who testified 
before the committee for the War Department. The letter from the 
Association asked for clarification as to what acts would constitute 
“authorization and consent,” thus calling attention to the fact that 
the language of the act was not literally confined to bringing subcon- 
tractors within the ambit of the act of 1918. The statement of Colo- 
nel Patterson was to the effect that the amendment changed existing 
legislation in “that the use or manufacture of an invention * * * by 
a contractor, a subcontractor, or any person, firm, or corporation for 
the Government and with the authorization or consent of the Gov- 
ernment, shall be construed as use or manufacture for the United 
States.” See Hearings, page 9 and 83. 

Although Colonel Patterson’s statement was unclear as to whether 
the “subcontractor” language, or the “authorization and consent” lan- 
guage, or both, were intended to be the new elements of law in section 
6, and apparently contradicted the Secretary of War’s statement that 
the proposed section merely clarified existing legislation, Colonel 
Patterson subsequently brought the matter back to its proper focus. 
On page 24 of the Hearings, the following dialogue is recorded : 
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Colonel Patterson. * * * There has always been some question in the minds 
of patent lawyers as to whether the 1910 act as amended, applied to subcon- 
tractors, or whether it applied only to contractors, prime contractors with the 
Government. It was believed best to settle that controversy, and that question, 
once and for all, by putting in a provision, that insofar as this act is concerned, 
and insofar as the 1910 act as amended is concerned, they should apply to 
subcontractors as well as contractors of the Government. 

Mr. Lanham. Have there been court decisions on that? 

Colonel Patterson. No, sir; there have not. Therefore, the argument proceeds. 
And, that argument is not only among patent lawyers as such, but also between 
different departments of the Government. There has been a nonconformity of 
ideas as it were. 

I might say that it has always been the opinion of the War Department that 
the act of 1910 as amended, does apply to subcoatractors. 

The report on the bill which became the Royalty Adjustment Act of 
1942 had only the following comment pertaining to section 6: 

The purposes of this measure are: 

* * * as * * * 


5. To clarify existing law; namely, the act of June 25, 1910, as amended (40 
Stat. 705; 55 U.S.C, 68), with respect to contractors and subcontractors utilizing 
inventions for the Government; * * * 


House of Representatives: House Report No. 2002, 77th Congress, 2d Session, 
page o. 


> ? a a8 


From the foregoing, we conclude that in the Reyo''y istmient 
Act of 1942 Congress confirmed that the act of 1918 extended to sub- 
contractors, and clarified but did not change the existing law with 
respect to “authorization and consent.” In view of the express pur- 
pose of fully protecting contractors and subcontractors from the inter- 
ruption of their Government contract work by infringement suits, 
we think that Congress’ understanding of the operation of section 6 
inay have contemplated that a procuring activity would expressly give 
its “authorization and consent” regarding patented “tools” or methods 
of performance and thereby protect its war-time contractors from the 
liability which the Wood decision had found was not placed upon the 
Government by the act of 1918. 

We turn now to the decisions of those courts which have had oc- 
casion to deal with the act of 1918 and 28 U.S.C. 1498 after the pas- 
sage of the Royalty Adjustment Act of 1942. These decisions estab- 
lish that use by or intended delivery to the Government of allegedly 
infringing articles is sufficient in itself to bring the infringing act 
within the ambit of 28 U.S.C. 1498, and thereby protect the Govern- 
ment contractor or subcontractor from suit in the district court. 
Bereslavsky v. Standard Oil Co. of New Jersey, 82 F. Supp. 939 (D. 
Maryland 1949), aff’d 175 F. 2d 148 (4th Cir. 1949) ; Drexler v. Koza, 
supra; Dearborn Chemical Co. v. Arvey Corp., 114 F. Supp. 369 (N.D. 
[ll. 1953) ; J. & G. Development Co. v. All-Tronies, Inc., 198 F. Supp. 
392 (E.D. N.Y. 1961) ; Cf. Stelma, Inc. v. Bridge Electronics Co., 300 
F, 2d 761 (3d Cir. 1962), where the contract explicitly provided 

















238 DECISIONS OF THE COMPTROLLER GENERAL [46 


authorization and consent to use any patented invention embodied in 
the article it delivered to the Government. 
The range of rationales by which the cited courts have reached this 


conclusion is extensive, to say the least. In Beres/avshy, the court 
found that since the act of 1918 expressly applies wherever the pat- 
ented invention is “used or manufactured by or for the U.S.,” and since 
the subject invention was used by the United States, there was no need 
to consider whether there existed the “authorization and consent” re- 
ferred to in the 1942 statute, the purpose of which statute was to re- 
move doubt as to whether the act of 1918 applied to subcontractors. 
The court therefore rejected plaintiff's argument that since the con- 
tract did not expressly require the supplying of an infringing product, 
the case should be treated just as though the contractor for his own 
benefit had used an infringing process or an infringing machine as in 
the Wood case. 

In rejecting the plaintiff's argument, the court pointed out that 
the invention “was not only ‘used by’ but was also ‘manufactured for’ 
the United States.” Therefore, it seems the Beres/uvsky court would 
also have dismissed a suit for injunction where the allegedly in- 
fringing item had been or was being manufactured for, but had 
not been used by, the Government, since in its view the “authorization 
and conseni” language of the Royalty Adjustment Act would then be 
irrelevant. However, the court quotes with apparent approval an 
opinion of the Judge Advocate General of the Army (see pages 150, 
151 of the decision) that consent is supplied by the Government’s ac- 
ceptance of articles which incorporate the allegedly patented inven- 
tion. (See Olsson v. UW., 87 Cb. Cl. 642, indicating that acceptance 
virtually establishes “use.” ) 

The rational of the Judge Advocate General was the same one 
employed by the court in Drewler v. Koza, supra. Since the suit was 
again one for damages, rather than for an injunction to prevent de 
livery of goods manufactured for the Government, the court was able 
to relate its holding to actual use by the Government. However, it 
distinguished the Wood case not only on the basis that in the earlier 
case the patented dredging machine was not embodied in any product 
actually delivered to the Government, but also on the basis that in 
that case the machine was not manufactured for the Government. 

The J. & G. Development case involved an allegedly infringing de- 
vice sold to private parties. The defendant alleged that all of the 
devices were sold to a Government contractor for installation in equip- 
ment intended for delivery to the U.S. Government. The trial was 
temporarily adjourned so that counsel could submit briefs on the ques- 
tion of the court’s jurisdiction. After considering the briefs, the 
court ruled that insofar as sales to Government contractors and sub- 


TH AEM DoH 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 239 


contractors are established in the trial, the court was without power 
to grant a remedy, since 28 U.S.C. 1498 limited the plaintiff to suit 
against the United States in the Court of Claims. This conclusion 
was reached apparently without any allegation of actual use by the 
Government of the allegedly infringing device. On this point the 
court did not discuss the “authorization and consent” language, but 
merely cited the Bereslavsky case for the proposition that if there is 
no real dispute as to the fact that ultimate use or manufacture for the 
United States encompasses all possible acts of infringement, the court 
may grant a motion for summary judgment against the plaintiff. The 
rationale appears to reside simply in the court’s view that Congress in- 
tended to protect Government contractors from interference through 
litigation by the patentee. (See also the Dearborn case, cited, supra.) 

The per curiam decision of Stelma, /nec. v. Bridge Electronics Co., 
287 F.2d 163 (3d Cir. 1961), is also worth considering. In that case 
the plaintiff specifically sought to enjoin a Government contractor 
from delivering an article, alleged to contain an infringing device, 
manufactured for the Government pursuant to contract. To affirm 
the lower court’s dismissal of the suit, the court found it unnecessary 
to adopt the lower court’s reasoning that the making of the contract 
by the Government with the supplier constituted an authorization and 
consent to the using of the patent in the performance of the contract. 
Instead, it emphasized that the suit was one for a preliminary injunc- 
tion, and simply cited the 1939 Broome case, supra, for the proposition 
that “There is no basis on which a court should interfere with the 
relations between the parties to this contract and forbid its perform- 
ance now or any other time.” 

It seems clear from the cases discussed above that district courts 
will not entertain suits either for damages or injunction where the 
alleged infringement pertains to articles contracted for by the Govern- 
ment, even though the Government did not expressly give its authori- 
zation and consent to such infringement. No case has been found 
which adopts the 1924 Wood doctrine that a district court may enter- 
tain a suit to enjoin a Government contractor’s use of an allegedly in- 
fringing device the title to which will not pass to the Government 
under its contract. However, in Consolidated Vacuum Corp. v. Ma- 
chine Dynamics, Inc., 230 F. Supp. 70 (S.D. Calif. 1964), the court 
cited the Wood case, and held that it had jurisdiction to consider a 
suit for damages and an accounting where plaintiff alleged infringe- 
ment because the defendant manufactured and sold to Government 
contractors allegedly patented testing equipment, which was no¢ called 
for by the Government contract and the title to which did not pass to 
the United States, but which was used merely to test equipment manu- 
factured for the Government under contracts. The court concluded 
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that the manufacture and use was not with such consent of the Govern- 
ment as to vest sole jurisdiction in the Court of Claims. 

In the instant case, the AEC expressly obligates itself and its con- 
tractors to accept and take title to any item meeting contract specifica- 
tions, whether or not the item infringes patent No. 3,129,188. As we 
have indicated, it would seem to necessarily follow that the Govern- 
ment has thereby authorized its suppliers to furnish such an item, 
again, regardless of whether it infringes a patent. You suggest this 
logic may be contradicted by expressly withholding such authoriza- 
tion. However, the issue raised by your suggestion is not one of deter- 
mining the intent of the parties to the contract, where an express pro- 
vision is generally given greater weight than an implication which 
could be drawn from other provisions or from surrounding circum- 
stances. The pertinent issue involves determining the meaning of 
congressional language used in a statute which was enacted to prevent 
infringement suits against Government contractors and subcontrac- 
tors. We believe that insofar as the attempt to withhold “authoriza- 
tion and consent” relates to the manufacture of a patented invention 
for the Government and to meet the contract specifications, the attempt 
is one to withhold the possible liability for infringement which the 
courts say Congress has placed upon the Government, and to shift such 
liability directly to the contractor. There is no prohibition against 
shifting such liability indirectly by means of an indemnity provision. 
See 38 Comp. Gen. 276, 277, citing Dearborn Chemical Co. v. Arvey 
Corporation, supra. However, while we find no inconsistency in the 
Government’s saying it will condone (authorize and consent to) in- 
fringement but require the contractor to bear the ultimate liability for 
such infringement, we believe it is quite another matter for the Gov- 
ernment to say it will not condone infringement but nevertheless will 
obligate itself to accept a product regardless of whether it infringes 
a patent. 

Therefore, we conclude that the contractual obligation to accept a 
product which may infringe patent No. 3,129,188 is sufficient in itself 
to provide the Government's “authorization and consent” for the use 
or manufacture of a patented invention by the contractor, and that in- 
corporation of the “authorization and consent” language in the Roy- 
alty Adjustment Act of 1942 into 28 U.S.C. 1498 did not so drastically 
change pre-existing law as to provide contracting officers with the op- 
tion of withholding or, more accurately, withdrawing the “authoriza- 
tion and consent” which the Government actually establishes by its 
contractual obligation. We believe this view is supported by the var- 
ious decisions holding that acceptance of allegedly infringing goods by 
the Government is sufficient to bring the alleged infringement within 
the ambit of 28 U.S.C. 1498; is the import of the Broome and J. & G. 
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Development Co, decisions, supra, both of which denied a demand for 
injunction against the further delivery of articles being manufactured 
for but not yet accepted by the Government; and accords with the 
congressional purpose of protecting the Government’s procurement 
programs from interruptions due to infringement suits against its 
contractors. Accordingly, dictum in our decisions B-147536, dated 
March 22, 1962, and B-158790, dated April 15, 1966, should be ignored 
io the extent it might be construed to conflict with the views expressed 
in this opinion. 

We turn now to the question of whether the congressionally created 
remedy of infringement suits in the Court of Claims is so exclusive as 
to preclude any suit in the district courts for patent infringement by 
a Government contractor, regardless of whether the invention involved 
was embodied in the item to be delivered to the Government or was 
merely used at the option of the contractor as a means to or an aid in 
the manufacture of the item. While the courts have drawn a distine- 
tion between the infringement of patented products to be furnished 
under a contract, where the sole remedy is in the Court of Claims, and 
patented products or processes used as a means of performing the 
contractual obligation, we doubt the law has developed in such a way 
that an express withholding of authorization and consent to use a 
patented process would itself give the patentee a right to seek relief in 
a district court. 

We are cognizant that the Wood and Consolidated Vacuum deci- 
sions granted relief in a suit by a patentee involving a Government 
contractor’s optional use of patented machinery and testing devices 
used as a means of performing the Government contract. However, 
we think we may presume from the facts recited in these two decisions 
either that such machinery or equipment was sold commercially, or 
that noninfringing equipment or machinery was sold commercially 
and was considered economically feasible for use in performing con- 
tracts of the type involved. In short, we assume that in the two cited 
decisions, the Government did not contract for tasks the performance 
of which could not be economically accomplished without the use of 
patented and commercially unavailable equipment. We think that 
where the Government does so contract, it has effectively required the 
use of such equipment. Its requirement of use is at least the equivalent 
of its authorization and consent to use. Having necessarily author- 
ized the contractor to use the patented equipment, it cannot nullify 
that authorization by professing to withhold it. 

In the instant issue we appear to be dealing with a patented and 
unlicensed process of manufacturing a patented and unlicensed prod- 
uct, which is quite a different matter than dredging machinery or 
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testing equipment one might purchase from a manufacturer’s catalog. 
One purchases either the uranium particles themselves or a license to 
manufacture from 3M’s, if one wishes to be sure of avoiding a charge 
of infringement. AEC apparently does not expect its subcontractor 
in this procurement to avoid possible infringement either by purchas- 
ing the product or a license from 3M’s. It expects its contractor 
to manufacture the required item, regardless of whether the item 
infringes, by a process which may or may not be substantially different 
from the patented process. 

Whether a district court, under the rationale of the Wood and 
Consolidated Vacuum decisions, would assume jurisdiction of an in- 
fringement suit against a Government subcontractor, would appear 
to depend on whether the subcontractor’s alleged use of a patented 
process was at his option and for his own convenience, rather than 
with the authorization and consent of the Government. The resolu- 
tion of this fundamental issue could well turn not upon the silence 
of specifications as to how to manufacture the item required by the 
contract, or upon a professed withholding of authorization and con- 
sent, but rather upon the question of whether the only economically 
feasible means of manufacturing such item was by use of the patented 
process. If the court found that such alleged use was the only feasible 
means of performing the task required by the contract, it would in 
our opinion, hold that the Government gave its authorization and con- 
sent to such use, and therefore, that it had no jurisdiction to consider 
the infringement suit, whether the remedy requested was damages or 
injunction. 

In view of the foregoing, we believe the “nonauthorization and 
consent” clause is in part legally ineffective, and therefore should be 
amended in order to conform to the purposes of 28 U.S.C. 1498, and 
to prevent contractors from including contingent costs in their bid 
prices for fear of having to defend infringement suits which would 
not occur but for the subject clause, and of having to bear the conse- 
quences of possible contract termination due to injunction. Accord- 
ingly, the words “Patents Nos. 3,129,188 and” should be eliminated 
from the clause, together with the language “or embodied in the struc- 
ture or composition of any article, the delivery of which is accepted by 
the Government under this contract.” Reference to process patent 
No. 3,163,609 should be conditioned by language to the effect that 
the withholding of consent to its use applies only if, as we understand 
General Atomic maintains, such use is not economically or reasonably 
necessary to manufacture the article specified in the contract. 

We enclose a copy of our letter of today to General Atomic Division. 


—_ 


~_ 
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Transportation—Air Carriers—Foreign—American Carrier Avail- 
ability—Authority to Use Foreign Aircraft 


Governmental policy requiring official travelers to use foreign currencies, when 
available American flag registry aircraft carriers will not accept United States- 
owned foreign currency of an excess or near-excess country, an exception may be 
made to the restriction on the use of foreign aircraft serving excess or near- 
excess countries and a regulation similar to paragraph 3.10b(7) of the Stand- 
ardized Government Travel Regulations issued to authorize the use of foreign 
aircraft, notwithstanding regulations implementing section 901 of the Merchant 
Marine Act of 1986, as amended, 46 U.S.C, 1241(a), prescribing the use of ships 
registered under the laws of the United States, have extended the requirement 
to the use of aircraft of American registry. 


Transportation — Vessels — Foreign — American Vessel Avail- 
ability—Prohibition on Use of Foreign Vessel 


The requirement in section 901 of the Merchant Marine Act of 1936, as amended, 
46 U.S.C. 1241(a), making the use of American registry vessels for official travel 
mandatory, unless the accomplishment of the mission requires the use of a ship 
under a foreign flag, and although American flag registry carriers will not accept 
United States-owned foreign currency of an excess or near-excess country, a 
regulation may not issue to authorize the use of a foreign vessel when American- 
flag vessels are available and it is not determined that the use of the American 
vessel would seriously interfere with or prevent the performance of official 
business. 


To the Secretary of the Air Force, September 20, 1966: 


Further reference is made to letter of July 27, 1966, from the Under 
Secretary of the Air Force requesting a decision whether paragraph 
M2150-2 of the Joint Travel Regulations, Volume 1, may be revised 
to provide that where available American flag registry carriers will 
not accept United States-owned foreign currency of an excess or near- 
excess country, the authority issuing travel orders may authorize the 
use of vessels or aircraft of foreign registry. The request was assigned 
PDTATAC Control No. 66-31 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The Under Secretary says that in response to a request of the 
Assistant Secretary of Defense, Manpower (Military Personnel Pol- 
icy), that the Joint Travel Regulations be revised to reflect the policies 
and procedures for the use of United States-owned foreign currencies, 
as set forth in Department of Defense Instruction 7360.9, it has been 
proposed that the Joint Travel Regulations, paragraph M2150-2, be 
revised as follows: 

2. USE OF CARRIERS OF UNITED STATES REGISTRY IMPRACTICAL. 
The authority issuing travel orders may authorize the use of vessels or aircraft of 
foreign registry under the following circumstances : 

1, where he determines that the use of vessels or aircraft registered under the 


laws of the United States would seriously interfere with or prevent the per- 
formance of official business, or 








244 DECISIONS OF THE COMPTROLLER GENERAL [46 


2. where the available American flag registry carriers will not accept United 
States-owned foreign currency of the excess or near-excess country, provided 
the use of such carrier does not result in increased cost to Department of Defense 
appropriations. 


A statement of this determination must be contained in or appended to the travel 
or transportation orders. 

The Under Secretary says that the proposed revision of the Joint 
Travel Regulations was approved by the Assistant Secretary of 
Defense, Manpower (Military Personnel Policy), provided travel 
under the revised paragraph does not result in increased cost to De- 
partment of Defense appropriations. The Under Secretary also says 
the revision is considered in accord with the President’s memorandum 
of May 21, 1966, requesting that excess and near-excess foreign cur- 
rencies be ‘sed by official Government travelers whenever possible, 
and with Bureau of Budget Circular No. A-20, Revised, May 21, 1966. 
However, he says question has arisen whether the proposed revision 
of paragraph M2150-2 of the Joint Travel Regulations may be con- 
sidered in accord with section 901 of the Merchant Marine Act of 1936, 
as amended, 46 U.S.C. 1241(a). 

Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, as 
amended, 46 U.S.C. 1241(a), provides as follows: 

Any officer or employee of the United States traveling on official business over- 
seas or to or from any of the possessions of the United States shall travel and 
transport his personal effects on ships registered under the laws of the United 
States where such ships are available unless the necessity of his mission requires 
the use of a ship under a foreign flag: Provided, That the Comptroller General 
of the United States shall not credit any allowance for travel or shipping ex- 
penses incurred on a foreign ship in the absence of satisfactory proof of the 
necessity therefor. 

While that act refers to ships and does not mention aircraft, the 
regulations, in consonance with the purpose of the act, long have con- 
tained similar provisions with respect to the use of vessels and aircraft 
of American registry. In this regard, it may be noted that the require- 
ment for travel by members of the uniformed service on vessels or 
aircraft of American registry was endorsed by the Congress in Senate 
Concurrent Resolution 53, dated October 1, 1962, 76 Stat. 1428. That 
resolution provides that when travel on official business is to be per- 
formed on civil aircraft by legislative and Government officers and em- 
ployees, that said travel be performed by them on United States-flag 
air carrier, except where travel on other aircraft (a) is essential to the 
official business concerned, or (b) is necessary to avoid unreasonable 
delay, expense, or inconvenience, 

Paragraph 3.10b(7) of the Standardized Government Travel 
Regulations provides, however, that an exception may be made to the 
requirement to use airplanes registered under the laws of the United 
States under the following circumstances. 
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Where payment for transportation can be made in excess foreign currencies 
provided no American air carrier adequately serving the points of travel will 
accept the currency. This preferential use of a foreign air carrier will also 
apply to near excess foreign currencies to the extent that amendments to the 
State Department's Foreign Currency Bulletin No. 1 or subsequent foreign 
currency bulletins may provide for the payment of transportation in the 


near-excess currencies. 

Where vessels of American flag registry are available and it is not 
determined that the use of such vessels would seriously interfere with 
or prevent the performance of official business, it is our view that such 
vessels are required by section 901 of the 1936 act, as amended, to be 
used. As to surface vessels, therefore, there is no authority for the 
proposed regulation. With respect to the use of foreign aircraft serv- 
ing excess or near-excess countries we see no legal objection to the 
issuance of a regulation similar to paragraph 3.10b(7) of the Stand- 
ardized Government Travel Regulations. The question is answered 
accordingly. 


[B-159945] 


Officers and Employees—Death or Injury—Disability Compensa- 
tion, Ete.—Military Retired Pay 


An enlisted member of the Regular Air Force retired under 10 U.S.C. 8914 and 
subject as a member of the Air Force Reserve to periodic involuntary active duty 
prior to the completion of 30 years’ service who is injured while employed as a 
civilian may not be refunded the retired pay withheld under section 7(a) of the 
Federal Employees’ Compensation Act, as amended, 5 U.S.C. 757(a), prohibiting 
the receipt of disability compensation and any other remuneration except in re- 
turn for services actually performed. The member’s retirement and receipt of 
retired pay considered separate and distinct from reservist obligations, his re- 
tied pay is not compensation “for services actually performed” and was properly 
withheld. 


Pay—Retired—Status of Pay—Disability Compensation as Civilian 


Although the retainer pay received by a Fleet reservist is not within the contem- 
plation of section 7(a) of the Federal Employees’ Compensation Act, as amended, 
5 U.S.C. 757(a), prohibiting the receipt of disability compensation and any other 
remuneration except in return for services actually performed, as it is paid for 
actual services, based partly on previous service, and partly for readiness to serve 
on active duty, the retired pay received by enlisted men who are retired under 
10 U.S.C, 3914 and 8914 and concurrently become reservists subject to periodic 
involuntary active duty prior to completion of 30 years’ service, is within the 
restriction of section 7(a), the retirement and retired pay separate and distinct 
from the obligations of the Reserve members, their retired pay is not considered 
compensation “for services actually performed.” 


To N. R. Breningstall, Department of the Air Force, September 20, 
1966: 


Further reference is made to your letter of July 27, 1966, your ref- 
erence ALRA-~1, requesting a decision as to the propriety of payment 
of a voucher in the amount of $156.30 in favor of Master Sergeant 





246 DECISIONS OF THE COMPTROLLER GENERAL [46 


Vincent F. Sekac, representing retired pay withheld for the period 
November 20 through December 30, 1965, under the provisions of sec- 
tion 7(a) of the Federal Employees’ Compensation Act, as amended, 
5 U.S.C. 8116. Your request for decision was forwarded here on 
August 24, 1966, by the Directorate of Accounting and Finance and 
has been assigned Air Force Request No. DO-AF-—923 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

You say that Sergeant Sekac was retired on August 31, 1960, under 
the provisions of 10 U.S.C. 8914 as an enlisted member of the Regular 
Air Force with at least 20 but less than 30 years’ active service. That 
section provides that upon retirement under that section the enlisted 
member becomes a member of the Air Force Reserve with the obliga- 
tion to perform such active duty as may be prescribed under law until 
his service creditable for retirement plus his inactive service as a mem- 
ber of the Air Force Reserve equals 30 years, 

It appears that while employed by the United States Post Office, 
Springfield, Massachusetts, Sergeant Sekac sustained an injury on 
October 3, 1965, and was found entitled to receive disability compen- 
sation under the Federal Employees’ Compensation Act from Novem- 
ber 20 through December 30, 1965. During that period retired pay 
was considered not payable because of the provisions of section 7(a) of 
the Federal Employees’ Compensation Act, which provides that as 
long as the employee is in receipt of disability compensation “he shall 
not receive from the United States any salary, pay, or remuneration 
whatsoever except in return for services actually performed, and ex- 
cept pensions for service in the Army or Navy of the United States.” 

In Mulholland v. United States, 139 Ct. Cl. 507 (1957), the Court 
of Claims held that a member of the Fleet Reserve (then a part of the 
Naval Reserve), was entitled to receive retainer pay as a member of the 
Fleet Reserve simultaneously with disability compensation under the 
Federal Employees’ Compensation Act incident to his employment as 
a civilian employee of the United States. The court regarded the 
receipt of disability compensation as an “incident” of his civilian 
employment and concluded that such compensation was “an allowance” 
or emolument to which he was entitled on account of such employment 
within the meaning of section 4 of the Naval Reserve Act of 1938, ch. 
690, 52 Stat. 1176, 34 U.S.C. 853b (1946 Ed.), which authorized mem- 
bers of the Naval Reserve to receive the pay and allowances incident 
to civilian Government employment “in addition to pay and allow- 
ances” to which they might be entitled under the provisions of the 
Naval Reserve Act. 

In addition, the court in effect held that retainer pay was paid to a 
member of the Fleet Reserve partly in return for holding himself 
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in readiness to render service in time of need for as much as 2 
months out of every 4 years in peacetime, and for unlimited service 
in national emergency, and that while it is true that retainer pay is 
based in part on services previously rendered it is also paid in part 
in return for the member’s holding himself in readiness to render 
service when called upon and, to that extent, it is paid “in return for 
services actually performed” so as not to come within the prohibition 
of section 7(a) of the Federal Employees’ Compensation Act. 

In decision of September 25, 1958, 38 Comp. Gen. 243, we said that 
the holding in the Mulholland case may be followed as a precedent 
for the concurrent payment of retainer pay and disability compensa- 
tion only for periods prior to January 1, 1953. On that date the Fleet 
Reserve ceased to be a part of the U.S. Naval Reserve and thereafter 
has been regarded as a component of the Regular Navy, it not appear- 
ing that the change in status of the Fleet Reserve had been considered 
by the court in that case. 

In that decision, however, we said that we know of no service 
actually performed by a former member of the Fleet Reserve receiving 
retired pay as a member of the Regular Navy after his retirement 
upon completion of 30 years’ service which could be considered to 
meet the conditions of section 7(a) of the Federal Employees’ Com- 
pensation Act insofar as “services actually performed” are concerned. 
Since the retired pay of such retired member is not “pension” (see 
Lemly v. United States, 109 Ct. Cl. 760 (1948) ) and is not considered 
to be payment “in return for services actually performed,” we con- 
cluded that concurrent payment to such a member of employee’s dis- 
ability compensation and Navy retired pay is prohibited by that pro- 
vision of law. 

While for some purposes members of the Navy transferred to the 
Fleet Reserve with retainer pay are considered to be retired, and re- 
tainer pay is viewed to be in the nature of reduced retired pay (see 
43 Comp. Gen. 402), such members of the Fleet Reserve are not “re- 
tired.” Seo 41 Comp. Gen. 337 and 43 /d. 805, Also, there are some 
similarities between such members of the Fleet Reserve and enlisted 
members of the Army and Air Force retired under the provisions of 
10 U.S.C. 3914 and 8914 with at least 20 but less than 30 years of 
active service in that they all are subject to involuntary performance 
of certain active service as provided by law prior to completion of 
30 years’ service. However, such enlisted members of the Army and 
Air Force are actually retired with entitlement to retired pay. 

Under the provisions of 10 U.S.C. 3914 and 8914, Army and Air 
Force enlisted members, upon retirement, concurrently become 
members of the Army or Air Force Reserve and it is as Reserve 
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members that they are subject to periodic involuntary active duty 
prior to completion of 30 years’ service. It appears, however, that. 
their retirement and the receipt of retired pay are separate and 
distinct from their status and obligations as members of the Reserve. 
Thus it is doubtful that retired pay properly may be regarded as 
compensation “for services actually performed,” which service ia 
performed as members of the Reserve rather than as retired members 
of the Regular Army or Regular Air Force. 

Sergeant Sekac’s situation seems analagous to that considered in 
Steelman v. United States, 162 Ct. Cl. 81 (1963), where, notwith- 
standing the statutory requirement that retired enlisted men of the 
Navy serve on active duty without their consent in time of war or 
national emergency, the court held that the retired pay received by 
a retired enlisted member of the Regular Navy is not “salary, pay, 
or remuneration * * * in return for services actually performed” 
within the meaning of section 7(a) of the Federal Employes’ Com- 
pensation Act, since to hold otherwise would make the prohibition of 
section 7(a) meaningless, the court already having eliminated from 
the prohibition retainer pay as a Fleet reservist in the M/u/holland 
case and the retired pay of reservists in 7’awes v. United States, 
146 Ct. Cl. 500 (1959). Consequently, the court held that section 
7(a) barred recovery of retired pay as a Regular Navy enlisted 
member while receiving disability compensation under the Federal 
Employes’ Compensation Act. 

Accordingly, payment on the voucher is not authorized and it 
will be retained here. 


[ B-159860 J 


Uniforms—Military Personnel—Officers—Temporary—Saved Pay 
and Allowances Election 


An enlisted member of the uniformed services temporarily appointed to the 
rank of warrant officer under 10 U.S.C. 5596, who elects to receive the saved pay 
and allowances of his enlisted grade is entitled to the initial uniform allowances 
authorized by 37 U.S.C. 415(e) for officers. The uniform allowance, a special 
allowance that is not part of the basic pay and allowances of either saved pay 
or officer pay and therefore not for consideration in making the comparison 
contemplated by 10 U.S.C. 5596(f) between the monthly basic pay and allow- 
ances of a member’s permanent enlisted grade and his temporary officer grade, but 
intended as reimbursement for uniforms required to be worn as a temporary 
officer, is payable without regard to the pay and allowances elected by a member 
temporarily appointed to an officer grade. 


To Major K. F. May, United States Marine Corps, September 23, 
1966: 


Further reference is made to your letter dated July 13, 1966, your 
reference KF M/bg 7220, requesting an advance decision as to the legal- 
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ity of payment of the initial uniform allowance to Warrant Officer 
Walter Stipanovich, 099413, United States Marine Corps, upon his first 
temporary appointment to warrant rank from an enlisted grade. 
Your request was forwarded here by letter dated August 8, 1966, and 
was assigned Control Number DO-MC-919 by the Department of De- 
fense Military Pay and Allowance Committee. 

You say that Warrant Officer Stipanovich was promoted to his pres- 
ent rank on June 30, 1966, under authority of 10 U.S.C. 5596 and upon 
acceptance of his appointment, he elected to receive the saved pay and 
allowances of his enlisted grade. As this appointment was his first 
appointment as an officer of the Armed Forces he filed claim for uni- 
form allowance under the provisions of 37 U.S.C. 415(e). Since para- 
graph 044022cl of the Navy Comptroller Manual provides that a mem- 
ber entitled to saved pay is not authorized to receive the basic pay for 
one grade and the allowances for another grade, you express doubt as 
to whether payment of the uniform allowance may be made in this 
case. It is stated in the letter of August 8, 1966, that the Marine Corps, 
based largely on our decision B-39566, of February 25, 1944, has con- 
sistently viewed the uniform allowance authorized by 37 U.S.C. 415(e) 
as not payable to a temporary officer who elects to receive the saved 
pay of his permanent enlisted grade. 

Our decision of February 25, 1944, considered the case of a mem- 
ber who had been discharged and reenlisted as an enlisted man subse- 
quent to his temporary appointment as an officer but prior to accep- 
tance of the appointment and there was in question only the respective 
benefits of enlisted and officer status for the period between the effee- 
tive date of the appointment and the date of formal acceptance there- 
of. That decision was not intended to have application in a case such 
as is here involved. 

It is provided in subsection (f) of 10 U.S.C. 5596 that : 

Temporary appointments under this section do not change the permanent, 

probationary, or acting status of members so appointed, prejudice them in re- 
gard to promotion or appointment, or abridge their rights or benefits. A person 
receiving a temporary appointment under this section may not suffer any reduc- 
tion in the pay and allowances to which he was entitled because of his permanent 
status at the time of his temporary appointment, or any reduction in the pay 
and allowances to which he was entitled under a prior temporary appointment 
in a lower grade, 
This provision contemplates a comparison between the monthly basic 
pay and allowances of the person’s permanent enlisted grade which he 
was receiving immediately prior to the effective date of his temporary 
appointment and the monthly basic pay and allowances of his tempor- 
ary officer grade. 

The $250 uniform allowance authorized by 37 U.S.C. 415(e) is a spe- 
cial allowance as reimbursement for uniforms required to be worn as 
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a temporary officer. That allowance is not a part of the basic pay and 
allowances to which he may be entitled either as saved pay or as offi- 
cer pay for any one month and therefore is payable without regard to 
the election he may make as to his pay and allowances. 

Accordingly, Warrant Officer Stipanovich may be credited with the 
$250 uniform allowance. 


[B-159964] 


Pay—Retired—Reservists—Increase Under Public Law 89-395 
Entitlement 


A Reserve officer of the uniformed services who became entitled to retired pay 
under title III of the Army and Air Force Vitalization and Retirement Equal- 
ization Act of 1948 (10 U.S.C. 1331-1337) upon reaching the age of 60 and 
meeting the required service does not qualify for the increased retired pay 
under the act of April 14, 1966 (Public Law 89-395) waiving the 10-year barring 
act of October 9, 1940, 31 U.S.C. 71a, for officers claiming increased retired pay 
upon re-retirement under the fourth paragraph of section 15 of the Pay Read- 
justment Act of 1942—a provision that does not apply to Reserve officers. There- 
fore, the 1966 act not changing the substantive law dealing with retirement 
benefits or creating new or different rights, but merely providing a limited 
period of time within which to file claim for re-retirement benefits barred by the 
statute of limitation, the officer is only entitled to the retired pay prescribed 
by the 1948 act. 


To Lieutenant Colonel Hugh M. Jones, September 23, 1966: 


Further reference is made to your letters dated August 3 and 29, 
1966, requesting review of settlement of our Claims Division dated 
June 14, 1966, which disallowed your claim for increased retired pay 
believed to be due you pursuant to the provisions of the act of April 14, 
1966, Public Law 89-395, 80 Stat. 120. 

The record shows that you became entitled to retired pay effective 
December 1, 1953, under the provisions of title III of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948, ap- 
proved June 29, 1948, ch. 708, 62 Stat. 1087-1091, now 10 U.S.C. 
1331-1337. You say that you received retired pay under title IIT until 
your service-connected disability compensation exceeded the amount 
of your retirement pay. 

The act of April 14, 1966, provides as follows: 


That the limitation of time prescribed by the Act of October 9, 1940 (54 Stat. 
1061; 31 U.S.C. 237), is hereby waived with respect to claims for increased 
retired pay by any retired officer of the Army, Navy, Air Force, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, or Public Health Service, if (1) he 
served in any capacity as a member of the military or naval forees of the United 
States prior to November 12, 1918; (2) he was retired under any provision 
of law prior to June 1, 1942, and was subsequently called to active duty; and 
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(3) he was returned to an inactive status on a retired list after May 31, 1942: 
Provided, That a claim for such retired pay shall be filed with the General 
Accounting Office by each such officer or by his designated beneficiary, within 
one year following the date of enactment of this Act. 

You say that you come within the criteria set out in the act and you in- 
dicate that you are entitled to additional retired pay pursuant to its 
provisions. 

The purpose of Public Law 89-395 was to waive the provisions of the 
10-year barring act of October 9, 1940, 31 U.S.C. 71a, with respect to 
certain officers who claimed increased retired pay under the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, approved 
June 16, 1942, ch. 413, 56 Stat. 368, 87 U.S.C. 115 (1958 Ed.), and certain 
decisions interpreting that provision of law. The act did not affect 
or change the substantive law dealing with the retirement benefits of 
the officers concerned or grant any new or different rights, but merely 
provided a limited period of time within which they might file claim 
for retirement benefits found due them which were otherwise barred 
by the statute of limitations. 

Title III of the act of June 29, 1948, under which you became en- 
titled to retired pay, established a new basis for payment of retirement 
pay for length of service to members and former members 
of Reserve components at a specified age who had certain service and 
who theretofore were not eligible for retirement for length of service. 
You apparently became entitled to retired pay under title III on 
December 1, 1953, upon reaching age 60 and otherwise satisfying the 
requirements of the law, one of which being that you were not entitled 
under any other provision of law to retired pay from an armed force. 
See Merrill v. United States, 168 Ct. Cl. 1 (1964). 

As indicated above, Public Law 89-395 does not create any new 
right to increased retired pay, but applies only to those officers who 
are otherwise qualified for increased retired pay under the provisions 
of the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942. It has been consistently held that such provision of law does not 
apply to Reserve officers. See the decisions of the Court of Claims in 
cases of Abbott v. United States, 152 Ct. Cl. 798 (1961); Berry v. 
United States, 123 Ct. Cl. 580 (1952), and Reynolds v. United States, 
125 Ct. Cl. 108 (1953). 

Your right to receive retired pay is based solely on the provisions of 
title III of the 1948 act and hence you do not meet the requirements of 
the second clause of Public Law 89-395, and you are not otherwise en- 
titled to receive increased retired pay. Accordingly, the settlement 
of June 14, 1966, is sustained. 
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[B-159546] 
Contracts—Damages—Liquidated—Delays—Unexcusable 


Where a contractor did not have a firm supplier commitment before submitting 
bids to erect Job Corps camp facilities and could not secure a supplier after re- 
ceiving contract awards, the termination of contracts for failure to perform— 
upheld by the Board of Contract Appeals on findings of fact that under 41 U.S.C. 
321 are final and conclusive, not having been found fraudulent, capricious, ar- 
bitrary, or unsupported by substantial evidence—may not be converted into 
terminations for the convenience of the Government and the assessment of liq- 
uidated damages waived under the act of September 5, 1950 (41 U.S.C. 256a), 
the act authorizing the remission of liquidated damages upon administrative 
recommendation not being for application to relieve a contractor from the con- 
sequences of negligence or carelessness. 


Contracts—Default—Procurement From Another Source—Excess 
Cost Liability—Waiver 


The authority vested in the General Accounting Office by the act of September 
5, 1950 (41 U.S.C. 256a) does not extend to the waiver or remission of properly 
established excess costs, and the contractor whose default was due to his own 
fault or negligence is liable under the terms of the contract to reimburse the 
Government for the excess costs incurred under the replacement contracts. Ab- 
sent express statutory authority excess costs may not be reduced, canceled, or 
waived, as an official of the Government may not give away or remit a claim due 
the Government. 


Contracts—Damages—Liquidated—Actual Damages v. Penalty 


Under the rule that the determination of whether a contract stipulation for liq- 
uidated damages is valid or constitutes a penalty depends on the relation between 
the amount stipulated and the losses that were contemplated by the parties, the 
liquidated damages assessed under contracts to erect Job Corps camp facilities 
do not constitute a penalty, the nonutilization of staff and loss of enrollee training 
having been reasonably foreseeable and properly for consideration at the time 
the contracts were executed as elements of harm to the job training program 
contemplated that would result in additional expenses and damages to the 
Government. 


Contracts—Damages—Liquidated—Actual Damages v. Penalty 


Where it is difficult or impracticable at the time of contract execution to calcu- 
late the damage which might result from delayed performance, reasonable 
agreements for liquidated damages are uniformly upheld, and it is not material 
that the actual loss caused by the delay is small as compared with the amount of 
liquidated damages agreed upon, or that the damages may even exceed the 
contract price, as the validity of the liquidated damage provision is for determin- 
ation at the time of the contract agreement. 


To the Secretary of Agriculture, September 30, 1966: 


Reference is made to letter dated June 24, 1966, from the Assistant 
Secretary, Department of Agriculture, recommending that there be 
remitted liquidated damages in the amount of $142,235.62, pursuant 
to the authority of the act of September 5, 1950, 41 U.S.C. 256a, in con- 
nection with an assessment of such damages against Mobile Structures, 
Inc., Quincy, Massachusetts, totaling $158,510.98 under Forest Serv- 
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ice contracts for the erection of two Job Corps camp facilities. With 
respect to excess costs to the Government of $145,339.48 resulting from 
replacement contracts, the Assistant Secretary states that your De- 
partment would favor such action concerning the reduction, cancella- 
tion, or waiver of such costs as this Office determines to be proper and 
authorized. 

While the Office of Economic Opportunity has overall responsibility 
for the Job Corps program, that agency entered into an agreement 
with the Department of Agriculture to activate and operate a number 
of Job Corps centers including the two here concerned. 

The contracts incorporated Standard Form 32 (June 1964 Edition) 
containing the regular Disputes and Default clauses and provided in 
the Special Provisions for liquidated damages in an amount equal to 
1% of 1 percent of the bid price (a maximum amount of $1,078.51 for 
each calendar day that delivery was delayed beyond the delivery dates 
specified by the contractor. Under the Default clause the contractor 
that fails to perform is also made liable for any excess costs incurred 
in the procurement of similar supplies, unless the contractor’s nonper- 
formance arises out of causes beyond the control and without the fault 
or negligence of the contractor. The contracting officer terminated 
the contracts for the failure of Mobile Structures to deliver the sup- 
plies within the time specified and such action was appealed by the 
contractor to the Agriculture Board of Contract Appeals. The ap- 
peal was heard by that Board on September 29 and 30, 1965, and was 
denied on December 6, 1965. The factual issues decided by that Board 
are made final and conclusive by the provisions of 41 U.S.C. 321 unless 
the Board’s actions were capricious, arbitrary or so grossly erroneous 
as to imply bad faith. 

The pertinent facts of the case are set forth in the decision of the 
Agriculture Board of Contract Appeals as follows: 

The Forest Service awarded two identical contracts, each dated May 7, 1965, 
to Mobile Structures, Inc., and each in the amount of $227,054 (less 5% 20 day 
discount) for the supplying and installing of Job Corps camp facilities including 
dormitory complexes, messing and recreational complexes, educational complexes, 
and office staff quarters and dispensary complexes at the Pine Ridge Job Corps 
Center, Chadron, Nebraska (Contract No. 33-400), and at the Pagosa Springs 
Job Corps Center, Pagosa Springs, Colorado (Contract No. 33-401). The per- 
formance time in both contracts was 60 days which expired on July 9, 1965. The 
Contracting Officer, by letter dated July 9, 1965, extended the performance time 
of Contract No. 33-401 to August 20, 1965. 

Both contracts involved in this appeal have been terminated for default pur- 
suant to the Default article of the contracts. Mobile Structures, Inc. (herein- 
after sometimes called the “Appellant”), seeks to have the default terminations 
converted into terminations for the convenience of the Government. 

Appellant contends that its failure to perform within the time specified in 
each contract was due to causes beyond its control and without its fault or neg- 
ligence and that the terminations for default were unnecessary and grossly erro- 
neous. The Government does not agree with these contentions. 


Should appellant prevail presumably it will not file a termination for conven- 
ience settlement claim but instead asks that no costs be assessed against it. On 
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the other hand, should the Government prevail it will presumably file a claim for 
liquidated damages and for the excess costs of repurchase. The record, however, 
does not disclose the amount of such claim. 


STATEMENT OF FACTS 


As indicated above, the contracts in question were both awarded on May 7, 
1965. The notice of award was actually received by appellant on May 10, 1965. 
The Invitation for Bids for the above contracts were issued on March 26, 1965. 

Prior to making a bid, the appellant on April 9, 1965, called Redman Industries, 
Inc., Dallas, Texas, relative to supplying mobile homes in the event it was 
a successful bidder on the above contracts. As a result of an offer or a quotation 
dated April 12, 1965, received from Redman Industries, Mobile Structures, Inc., 
submitted a bid on each invitation under date of April 22, 1965. 

The bids were opened at the Denver, Colorado, Forest Service Office at 3:00 
p.m., M.S.T., on April 23, 1965. Tabulation of the bids received for each invita- 
tion follows: 


Invitation R2-65-70, Pagosa Springs 
Mobile Structures, Inc. 


$227,054.00 less 5%—20 days $215, 701. 30 
American Mobile Leasing $316, 916. 00 
Forest Service Cost Estimate $294, 600. 00 


Invitation R2-65-71, Pine Ridge 
Mobile Structures, Inc. 


$227,054.00 less 5%—20 days $215, 701. 30 
American Mobile Leasing $318, 416. 00 
Forest Service Cost Estimate $287, 900. 00 


On April 30, Contracting Officer Keith L. Scobell and Engineer John S. Mead 
visited the Quincy office of Mobile Structures, Inc., and met with Joseph E. Bates, 
President, and William W. Rozen, Vice-President. The purpose of the visit was 
to review the bids submitted by the appellant, to review with the officials of the 
appellant the tabulation of the bids received, to determine the responsiveness 
of the bids submitted by the appellant, and to confirm the bid prices. 

As a result of this meeting, a statement was prepared and it was signed by 
William W. Rozen. The statement confirmed the bid prices, it confirmed the 
payment discount offered, and that “any modifications of our drawings, which 
were submitted * * * will be made to conform with the specifications of the 
Invitation for Bids, and any proposed variations from the specifications will have 
the prior approval of the Forest Service.” 

In a letter dated May 3, the appellant submitted, pursuant to the April 30th 
meeting, a statement intended to clarify all ambiguities with regard to the 
units it was proposing to furnish. 

The appellant received a telegram on May 5 from Congressman James A. Burke 
stating that b»th contracts had been awarded to the appellant. 

Appellant called Redman Industries, Inc., immediately upon receipt of the 
above telegram and talked to Mr. James McHugh, Vice-President. The stated 
purpose of this call was to notify Redman that the contracts had been awarded 
to Mobile Structures, Inc. Mr. McHugh apparently advised the appellant that 
he would see Mr. Bates and Mr. Rozen at the “Hazelton Dealer Days” the 
following week. 

On May 7 the Contracting Officer awarded both contracts to Mobile Structures, 
Inc. The letter of award enclosed performance bond forms and asked for com- 
pletion and return of the bonds. The letter also requested (a) color chips or 
charts showing standard colors for certain finishes, and (b) location of plant 
where units were to be fabricated and the approximate time they would be 
assembled. 

The award letter and contracts were received by appellant on May 10, 1965. 

Mr. Bates and Mr. Rozen attended Redman Industries “Dealer Day’” at Hazel- 
ton, Pennsylvania, on May 11. Apparently it was at this meeting that appellant 
became aware, for the first time, that Redman might not produce the trailers for 
the two contracts. Appellant was told the following day that Redman could not 
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be expected to perform. The Pennsylvania Mobile Home and Travel Trailer 
Show was to be held at Harrisburg starting May 12. Appellant met Mr. McHugh 
of Redman Industries there and was informed “It is out. We cannot build them.” 
Mr. McHugh also apparently advised the appellant to obtain another manufac- 
turer. Appellant began to contact other suppliers. 

From this time until June 28, correspondence flowed between the Contracting 
Officer and appellant. Drawings and plans concerning arrangements of the 
units were being revised, reviewed, approved, etc. Appellant informed the Con- 
tracting Officer on June 8 that the general site work involved in installing the 
units at both camps would require about 21 days. Appellant also advised the 
Contracting Officer on June 11 that about 14 additional days per camp would be 
required for the actual installation of the units. 

Apparently on June 28 the Contracting Officer called the Quincy Office of 
Mobile Structures and (a) advised that he would be willing to extend time on 
Contract No. 33-401, (b) pointed out that he was still awaiting information 
on the location of the plant and dates units would be assembled, and (c) had 
not received the performance bonds required by the contracts. It is apparent 
that this is the first time that Contracting Officer Scobell became aware of the 
fact that Redman Industries was not manufacturing the trailers for the 
appellant. 

Arrangements were made for the parties to visit the Marshfield, Wisconsin, 
factory of Marshfield Homes on July 2 in order to inspect units presumably in 
production for the two contracts. However, it was found upon arrival that 
no units were in production. Nothing further came of this trip to Marshfield 
Homes. 

On July 6 the appellant advised the Contracting Officer that the kitchen 
units for both camps would be fabricated and installed by the Sheris Company, 
Washington, D.C. 

In a further attempt to obtain a supplier, the parties made a trip to Loveland, 
Colorado, on July 7 to visit the factory of Continental Homes. Apparently 
production capacity of Continental Homes was not sufficient. 

The next action seems to be a letter from the Contracting Officer dated July 15 
notifying the appellant that (a) contract time had expired on the Pine Ridge 
Contract (38-400), (b) appellant was liable for liquidated damages, and (c) 
the performance bonds requested in the May 7 letter and required by the 
contracts had not been received. No mention was made that contract time 
had also expired on the Pagosa Springs Contract (33-401). 

On the next day July 16, a meeting between the parties was held at Denver, 
Colorado. The purpose of the meeting was to determine the status of the 
two contracts and possible courses of action. It was at this meeting that 
performance time on the Pagosa Springs Contract (34-401) was extended from 
July 9 to August 20. The letter from the Contracting Officer officially extending 
the performance time was dated July 9, 1965. 

The parties also discussed at the July 16 meeting the position of the Govern- 
ment and the possible damages accruable to the appellant. Government witness 
Leonard Berg testified that: “Mr. Bates then told us that he had an appointment 
with Redman Industries on the following Monday. As I recall, he said that 
the plant managers would be present at that meeting, and from that he was 
sure he could get Redman to take on the job and get into action on the contract.” 
The witness further indicated that he asked Mr. Bates to inform Mr. Scobell 
on Monday, as soon as the meeting was over or early Tuesday morning, of 
what “he had determined to do.” The witness further testified that by July 23 
the Contracting Officer had heard nothing from the appellant. 

On July 30 D. W. Nichols, Administrative Services Branch Chief, Denver 
Forest Service Regional Office, called Mr. Bates to determine whether the 
appellant had been able to line up a manufacturer for the trailers. Apparently 
no change was reported although appellant expected to hear from Redman 
Industries by July 31 on what they (Redman) could do. 

Apparently as a result of this call Mr. Bates wrote the Contracting Officer 
a letter on August 1. He indicated that he was “encouraged this morning by 
a phone call from Mr. Herbert Hammar, Chief Engineer of Redman Industries 
in Dallas. He said that they have now overcome most of their labor problems, 
and expect to be able to give me, by next Monday, an approximate delivery date.” 
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On the following day (August 2), Contracting Officer Scobell cailed Mr. Ham- 
mar to check on the proposed delivery date to Mobile Structures. Mr. Hammar 
“stated they were proposing a November 1 delivery date (90 days). He also 
“stated that Mobile Structures had not received or accepted their proposal as 
yet.’ 

At this point the Contracting Officer began to take positive actions concerning 
these two contracts. A telegram concerning Contract No. 33-400 was sent to 
the appellant on August 2 and was confirmed by certified mail the same day 
demanding that: 

“Unless we receive a manufacturer’s written verification of delivery of the 
units by a satisfactory date and the performance bond required on page 1 of the 
Special Provisions from you by August 3, 1965, this contract will be terminated 
in accordance with clause 11, Default, of the General Provisions. If this con- 
tract is terminated for default, you will be liable for excess costsiand liquidated 
damages in accordance with the contract.” 

Contracting Officer Scobell called the appellant on August 3 and talked to Mr. 
Rozen. He reminded Mr. Rozen that the performance bond and written verifica- 
tion of delivery were due this date. Later that saime day, when it became evi- 
dent that the requirements of the telegram and letter would not be met, the Con- 
tracting Officer by letter dated August 3, terminated the appellant’s right to 
proceed on Contract No. 33-400. Then on August 4, the Contracting Officer issued 
a “10-day notice” to the appellant on Contract No. 33-401. The notice stated 
umong other things: 

“Also, you have not provided the perforimance bond required by the contract 
and requested in my letters of May 7, 1965, and July 15, 1965. 

“Termination for default may be issued upon expiration of the 10-day period 
after receipt of this notice if the performance bond is not furnished and you do 
not cure failure to make adequate progress to endanger (sic) this contract in 
accordance with its terms.” 

With one of the contracts terminated, the Cortrecting Officer called Mr, Bates 
on August 6 concerning the possibility of a waiver of the “10-day notice” on 
Contract No, 33-401. This would permit the Government to negotiate two con 
tracts at the same time rather than just one. This could result in better prices. 
Mr. Bates agreed to waive the notice. 

On August 6 Mobile Structures was informed by letter that the appellant’s 
right to proceed on Contract No. 33-401 was terwinated and that “The Govern 
pent reserves all rights and remedies provided by law or under the contract, 
in addition to charging excess costs and liquidated damages.” 

Replacement contracts were negotiated with Magnolia Homes, Vicksburg, 
Mississippi, on August 7, 1965. The negotiated prices for the contracts were 
$284,927.50 and $294,890.00. Both contracts provided that performance would be 
completed not later than October 31, 1965. 


It appears that the Under Secretary’s favorable recommendation 1s 
based principally on the following reasons : 

The large amount of the liquidated damages may suggest that the amount 
Was 2 penalty and not liquidated damages. The knowledge by the Governinent 
that the contractor was not making progress during the 60 days performance 


time and the failure to terminate the contracts earlier suggests that on equi- 
table grounds the contractor should be relieved of liquidated damages. 


Our decisions have consistently held that the authority conferred 
upon this Office by the act of September 5, 1950, swpra, to remit upon 
administrative recommendation, all or any part of liquidated damages 
for delay as “may be just and equitable” is for application only where 
strong and persuasive equities exist on behalf of the contractor, and 
that equity does not relieve one from the consequences of his own 


negligence or carelessness. See 32 Comp. Gen, 67; 34 ‘d. 251, and 36 
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id. 143. It may be noted that in the last two of the three decisions 
cited, relief was denied to contractors which did not have firm commit- 
ments from suppliers at the time bids were submitted. 

As stated in the Board’s decision of December 6, Mobile Structures 
contended that its failure to perform within the time specified in each 
contract was due to causes beyond its control and without its fault or 
negligence, to which argument the Board found as follows: 


* * * We are not persuaded that the appellant’s failure to make deliveries on 
or before July 9, 1965, was due to causes beyond its control and without its 
fault or negligence. 

The appellant contends that “labor difficulties” experienced by Redman In- 
dustries (the supplier upon whom the appellant relied in submitting the bids) 
in two of its plants—Alma, Michigan, and Hazleton, Pennsylvania—interfered 
with the appellant’s ability to perform under the contracts. Appellant also 
offers as an excuse for failure to perform, the flood of orders received by Redman 
Industries following the “Dealer Days” held at approximately the same time 
that these contracts were awarded to the appellant. Redman Industries never 
became the appellant’s subcontractor under either contract. This Board, there- 
fore, does not understand how the difficulties and problems of Redman Industries 
can even be urged as grounds for relief. Suffice it- to say that while “labor 
difficulties” may have resulted in a slow-down in the Alma and Hazleton plants 
of Redman Industries, there is nothing in the record to indicate that the slow- 
down affected production in the Grand Island, Nebraska, plant where work on 
these contracts presumably would have been undertaken had Redman agreed to 
be the supplier. Moreover, the appellant’s testimony would indicate that it 
knew of the “labor difficulties” at the time the bids were submitted. With 
respect to the flood of orders received by Redman following the “Dealer Days,” 
it is inconceivable to this Board that a man with Mr. Bates’ experience could 
have neglected to take this possibility into account. If he did not take it into 
account, he should have. Twenty years of experience as a dealer in mobile 
homes should have made him aware of such problems and the risks involved 
in bidding without a supplier ready to perform. 

We believe that the failure to perform was due solely to appellant’s failure 
to obtain a supplier. While appellant did attempt to remedy the situation it 
found itself in after May 12, 1965, the record discloses that no manufacturers 
undertook the contracts with appellant. It is not clear whether this was due 
to the inability of manufacturers to meet the plans and specifications within 
the time limits or within the price range. The Board believes that it may have 
been a combination of these factors. In any event, on May 12, 1965, for reasons 
which are not entirely clear to the Board, Redman Industries pulled out of the 
picture and left appellant in search of a source of supply, and this is where the 
appellant remained in spite of its efforts and the efforts of the Government to 
find a manufacturer with whom the appellant was willing to do business. 
[Italic supplied.] 


That Mobile Structures was aware that it had no firm commitment with 
its intended supplier (Redman) is evident from the following state- 
ment of that company’s counsel appearing at page 307 of the transcript 
of the hearings: 


I must have talked close to an hour to Mr. Netzorg [general counsel for Red- 
man] initially, and I have written as well, saying that there was no desire on 
the part of Mobile Structures to sue Redman Industries, that I was quite frank 
to concede that we did not have a contractual relationship on which we could 
proceed for whatever might happen to us in our relationship with the Govern- 
ment, I spelled this out in the letter as an incentive to him to cooperate, 
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In its conclusions the Board stated: 


Whether the right to terminate for default existed on the August dates; 
whether that right was effectively exercised on those dates; and whether the 
causes of the default were beyond the appellant’s control and without the ap- 
pellant’s fault or negligence are questions properly before us and we have 
decided them. 


We have carefully considered the transcript of the testimony heard 
by the Board and we do not find anything therein to indicate that the 
Board’s findings of fact were in any way fraudulent, capricious, arbi- 
trary or unsupported by substantial evidence. Accordingly, since it 
has been determined in accordance with the procedures agreed upon 
in the contract as drawn, that Mobile Structures’ failure to perform 
within the time specified was not due to causes beyond its control and 
without its fault or negligence we perceive no basis in equity for relief 
on such grounds. 

Concerning the question of whether the amount of the liquidated 
damages which accumulated during the time required for obtaining 
performance by another contractor suggests a penalty, we have held 
that in the determination of whether a contract stipulation for liqui- 
dated damages is valid, or whether it constitutes a penalty, the only 
matter to be considered is the relation between the amount stipulated 
as liquidated damages and the losses which were in contemplation 
between the parties when the agreement was made. In order for a 
liquidated damage provision to be adjudged as a penalty and therefore 
invalid, it must be conclusively shown that there was no possible rela- 
tion between the amount stipulated for liquidated damages and the 
contemplated losses. Where it is difficult or impracticable, at the time 
a contract is executed, to calculate the damage which might result from 
a delay in performance beyond the date agreed upon, reasonable agree- 
ments for liquidated damages are uniformly upheld, and it is not 
material that the actual loss caused by the delay is small as compared 
with the amount of liquidated damages agreed upon, or that such 
damages may even exceed the contract price, since the validity of the 
liquidated damage provision is for determination as of the time 
the agreement was entered into. See 21 Comp. Gen. 529; 28 id. 435, 
and cases cited therein. 

Elements of harm to the Job Corps program as a consequence of 
delay in the completion of the centers, with attendant expenses and 
damages to the Government, which were reasonably foreseeable and 
properly for consideration at the time the contracts were executed 
are reported by the Office of Economic Opportunity as including (1) 
staffs for the centers were being recruited and scheduled for assembly 
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at the sites 10 to 15 days after completion time for the contracts; (2) 
an extended delay in completing the work would require disbursement 
of such personnel to other centers; (3) the ensuing delay in enrollee 
buildup would result in an underutilization of Job Corps headquarters 
staff preparing the training program; and (4) a loss of training of 
enrollees would result from a delay in the activation of the centers. 

it is apparent that much of the contemplated delay damage to the 
Government does not allow an actual mathematical computation, how- 
ever, it is indicated by the testimony of the Chief, Branch of Procure- 
ment Management, U.S. Forest Service (page 274-A of the tran- 
script), that the staff for each of the camps consisted of approximately 
20 people, including a Camp Director, with salaries totaling around 
$1,100 a day for the two camps. Such salary factor, alone, approxi- 
mates half of the maximum liquidated damages prescribed by the 
contract and would seem to preclude a conclusion that the total amount 
of all foreseeable damages to the Government contemplated at the 
time of the contract can bear no possible relationship to the liquidated 
amount agreed upon to compensate for such damages. It is our 
view therefore that the contract stipulation for liquidated damages 
may not reasonably be considered to constitute a penalty. In this 
connection it is noted that the salary of only one staff member of the 
two camps was included in the Forest Service tabulation of $16,275.36 
in direct costs of the Job Corps personnel recruited for the subject 
camps incurred during the delay period, the amount of which costs 
was excluded from the liquidated damages recommended for remis- 
sion. That the staff salaries should be viewed as an additional direct 
cost to the Government caused by the delay, would seem to be indicated 
by the following answer concerning such personnel given by the Chief, 
Branch of Procurement Management, U.S. Forest Service, at the 
hearings (page 286 of the transcript) : 

They were reassigned to other camps so that we could put them to some 
useful purpose. They were another layer on top of an existing camp. They 
were still an added expense and cost to us. It wasn’t a substitute for another 
overhead in another camp. 

Regarding the Under Secretary’s suggestion that equitable grounds 
for relief may be afforded by the knowledge by the Government that 
the contractor was not making progress during the 60 days peformance 
time and its failure to terminate the contracts earlier, it is to be noted 
that, while Mobile Structures learned on May 11 that it might not 
have a supplier, the Board found that the contracting officer first be- 
came aware of the fact that the units were not being manufactured 
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when he informed the contractor’s Quincy office of a time extension 
for one of the contracts on June 28, less than 2 weeks before the July 
9 expiration date of the 60 days performance time. The record does 
noi indicate that the Government had any reason prior thereto for 
suspecting that the contractor was having supplier difficulties. Con- 
vercely it appears that the Government may have been led to believe 
by the contractor’s actions that no supplier difficulties were being en- 
countered. As the Board stated in the facts set out above, from the 
time Mobile Structures began contacting other suppliers on May 12 
until June 28 correspondence flowed between the contracting officer 
and the contractor concerning the drawings, plans, arrangement of 
un:ts and the general site work involved in installing the units. As 
late as June 11, the contractor advised the contracting officer that 
about 14 additional days would be required at each camp for the 
actual installation of the units, yet the contractor made no mention 
of the fact that production had not started on the units or that it 
did not have a firm commitment with a supplier for their manu- 
facture. The president of Mobile Structures explained his failure to 
advise the Government of such factor as follows (pages 109-110 of 
the transcript) : 


* * * TI did not know that the office in Denver wanted me to advise them how 
many different manufacturers I was trying to get until such time as I had a 
qualified manufacturer who was capable of producing these on the record. I 
thought that I would be bothering them with trivia. 


The Government’s actions before and after July 9 are summarized 
in the Board’s decision as follows: 


The Board has been unable to find that the events which took place before 
or after July 9, 1965, resulted in a waiver of the Government’s right to terminate. 
We find no action by the Government which was inconsistent with its right to 
terminate for default. By its actions, the Government evidenced ample willing- 
ness to defer termination of both contracts while the appellant pursued its efforts 
to obtain subcontractors. In fact, the Government went out of its way to assist 
appellant in locating potential suppliers. The Government also went so far 
as to extend performance time on Contract No. 33-401 to August 20, 1965, due 
to the fact that the site was not ready. This extension of time was granted 
notwithstanding the fact that no trailers were available for delivery at that 
time. So far then, as the matter of time is concerned, the Contracting Officer 
certainly did not treat the appellant harshly. This we conceive to be fore- 
bearance and no waiver or election. 


As observed by the Board, the record does not indicate that Mobile 
Structures was treated harshly by the Government in this matter, nor 
do we view the Government’s forebearance in terminating the con- 
tracts at an earlier date (to afford the contractor every opportunity 
to find a supplier) as providing an equitable basis for remitting the 
liquidated damages. Also, it is to be noted that even if the contracts 
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had been terminated for default on July 10, or on June 28 when the 
contracting officer became aware that the units were not under pro- 
duction, liquidated damages would still have accumulated for more 
than 2 months while replacement contracts were being secured and the 
services performed. 

In view of the foregoing, we do not find that the present record 
establishes such elements of equity in favor of Mobile Structures so 
as to warrant remission of those liquidated damages as recommended 
by the Under Secretary. 

Concerning a reduction, cancellation or waiver of the excess costs, 
there appears to be no question as to the propriety of such charges and 
the Government’s right to reimbursement therefor under the terms of 
the contract. It is well established that, unless specifically authorized 
by law, an official of the Government may not give away or remit a 
claim due the Government. 20 Comp. Gen. 652, 659. The authority 
vested in this Office by 41 U.S.C. 256a to remit liquidated damages 
does not extend to a waiver or remission of properly established excess 
costs, and we are aware of no other provision of law which would 
wuthorize such action. 

The file forwarded with the Under Secretary’s letter of June 24 is 
returned, 


[B-159914] 


Leaves of Absence—Military Personnel—Without Pay Status— 
Pending Action Determinations 


The placing of a midshipman in a leave of absence status without entitlement 
to pay and allowances pending approval of resignation or discharge, or for the 
period that because of academic difficulties he is “turned back” and does not 
join his new class, may be authorized with the consent of the midshipman, and 
regulations issued accordingly under the authority of the Armed Forces Leave 
Act of 1946, as amended. 


To the Secretary of Defense, Scptember 30, 1966: 


Reference is made to letter dated August 16, 1966, from the Assist- 
ant Secretary of Defense (Comptroller) transmitting Department of 
Defense Military Pay and Allowance Committee Action No. 379 in- 
volving a request for decision on the following question : 


Under circumstances when midshipmen submit their resignations or are recom 
mended for discharge from the U.S, Naval Academy for academic, disciplinary 
or other reasons, they are immediately placed in a leave of absence status pend- 
ing final approval of their resignation or discharge by the Secretary of the Navy. 
Under other circumstances, midshipmen are placed in a leave of absence status 
when they are “turned back” into the succeeding class. ‘Turning back” is action 
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taken by the Academic Board in cases where midshipmen have experienced 
academic difficulty but are considered to have sufficient potential to continue. 
Midshipmen “turned back” do not immediately join their new class but are 
placed in a leave status which may continue from the end of one academic year 
to the beginning of the next. Under all of the foregoing circumstances the leave 
status does not affect the pay and allowances of the midshipman. 

The U.S. Naval Academy considers it desirable to place in a leave without pay 
status a midshipman of any of the above categories, so that while in such status 
he would not be entitled to any pay or allowance. Would a midshipman placed 
in such status, either voluntarily or involuntarily, lose entitlement to pay and 
allowances if regulations to this effect were prescribed under the authority of 10 
U.S.C. 702(b) ? 


The law in question, which is a restatement without substantive 
change of section 10 of the Armed Forces Leave Act of 1946, approved 
August 9, 1946, ch. 931, 60 Stat. 963, as added by section 3 of the act 
of August 4, 1947, ch. 475, 61 Stat. 749, 37 U.S.C. 38 (1958 Ed.), 
provides: 

(b) Sections 701, 702(a), 708, and 704 of this chapter do not apply to cadets 
at the United States Military Academy, the United States Air Force Academy, or 
the Coast Guard Academy, midshipmen at the United States Naval Academy, 
or cadets or midshipmen serving elsewhere in the armed forces. The Secretary 
concerned, or his designated representative, may prescribe regulations relating 
to leave for cadets and midshipmen. 

The provisions of law in section 3(a) of the 1946 act relating to 
absence from duty without leave and absence over leave (10 U.S.C. 
701) have been interpreted as permitting the granting of leave with- 
out pay with the consent of the person concerned. B-—136919, Septem- 
ber 17, 1958. We view the broad powers granted the Secretaries 
concerned under section 702(b) as including authority to promulgate 
regulations relating to the granting of leave without pay in similar 
circumstances. 

While the granting of such leave with a member’s consent has some 
similarity to the waiver, or attempted waiver of a statutory right to 
pay, it is believed that the two situations are not sufficiently parallel 
to warrant application of the rule stated in 26 Comp. Gen, 956 and de- 
cisions cited in the discussion in Committee Action No. 379 applicable 
to an officer or employee who has discharged, or stands ready to dis- 
charge, his duties. If a midshipman is, in effect, excused from the per- 
formance of duty by consenting or requesting to be placed in a leave 
without pay status, under regulations so providing, it is our view that 
no right to pay would accrue to him while that status continues. 

The question is answered by stating that a midshipman would lose 
his right to pay and allowances if he is voluntarily placed in a leave 
without pay status under applicable regulations. 
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[B-153355] 


Transportation—Household Effects—Military Personnel—Vessel 
and Port Changes 


A naval officer who, incident to a transfer from sea duty aboard one ship to 
staff-based duty aboard another ship at the same home port, performs duties 
in the nature of shore duties and occupies Government quarters ashore must, 
nevertheless, have the assignment viewed as a ship-to-ship assignment at the 
same home port and not a permanent change of station for entitlement to 
transportation of household effects and, therefore, shipment of the member’s 
household effects from nontemporary storage to assigned quarters at Government 
expense may not be authorized. 


To the Secretary of the Navy, October 3, 1966: 


Further reference is made to letter dated June 24, 1966, from the 
Under Secretary of the Navy, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee on June 30, 1966, requesting 
a decision as to whether shipment of household effects from non- 
temporary storage to current duty station may be authorized in cases 
involving circumstances such as those in the case of Captain Robert W. 
Windsor, Jr., USN 100122/1310. The request was assigned control 
No. 66-25 by the Per Diem, Travel and Transportation Allowance 
Committee. 

By orders dated March 4, 1964, Captain Windsor, while on duty 
at Washington, D.C., was assigned to duty on board the U.S.S. 
Independence (CV A-62) with home port at Norfolk, Virginia. Inci- 
dent to these orders his household effects were placed in nontemporary 
storage at Hyattsville, Maryland. 

By Bupers Order NR 129404, June 1965, as amended, Captain 
Windsor was transferred from the /ndependence to Staff of Com- 
mander Second Fleet, with home port and home yard Norfolk. He 
was assigned Government quarters ashore at U.S. Naval Station, 
Norfolk, Virginia, on October 7, 1965. Captain Windsor’s application 
for movement of his household effects at Government expense from 
nontemporary storage to his assigned Government quarters was ad- 
ministratively denied for the reason that his assignment to Staff of 
Commander Second Fleet is a sea duty assignment and the statute 
and regulations as presently constituted do not authorize movement 
of dependents and household effects incident to a member’s transfer 
from sea duty to sea duty in cases where the vessels have identical 
home yards and ports. 

In the letter of June 24, 1966, the Under Secretary says that the 
assignment of Government quarters ashore and the nature of the duty 
performed by Captain Windsor are similar to those of any other 
member ordered from sea duty to shore duty in the Norfolk area. Also 
he says that the cost of continuing nontemporary storage of Captain 
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Windsor’s household effects will exceed the cost of their shipment to 
Norfolk by about $200 and from a cost standpoint it is in the interest 
of the Government to ship them to Norfolk. He suggests, therefore, 
that the shipment from nontemporary storage to the current duty 
station may be authorized on the basis of either paragraph M8253-2i 
of the Joint Travel Regulations or the interest of the Government 
principle of our decision of May 6, 1960, B-142462. 

Paragraph M8253-2f of the Joint Travel Regulations provides 
tha, members ordered from sea duty to an unrestricted station within 
the Jnited States—to duty ashore—are entitled to shipment of house 
hold effects from a place of storage to the new duty station. 

Nontemporary storage of household goods is authorized as an 
alternative to their shipment and we held in the decision of May 6, 
1960, that nontec:porary storage could be continued under subsequent 
permanent change-of-siation orders at Government expense as an 
alternative to shipment when, from a cost standpoint, the continuation 
of nontemporary storage is in the best interest of the Government. 
‘The decision of May €, 1960, however, was predicated on the statutory 
entitlement to shipment of household goods under the subsequent 
orders and has no application where shipping entitlement does not exist 
under such orders. See decision of June 9, 1966, 45 Comp. Gen. 771. 

In line with the provisions of 37 U.S.C. 411(d), a permanent duty 
station, insofar as transportation of dependents and household goods 
is concerned, is defined in paragraph M1150-10 of the Joint Travel 
Regulations as the home port or home yard of a vessel or of a ship- 
based staff to which a member is assigned or attached for duty other 
than temporary duty or temporary additional duty. In decision of 
March 31, 1964, 48 Comp. Gen 639, it was held that present law does 
not authorize transportation of dependents and household effects at 
Government expense incident to a member’s transfer from sea duty 
to sea duty—ship to ship-—-when the vessels involved have identical 
home yards and home ports since, in such case, there is no change of 
station so far as transportation of dependents and household goods 
is concerned, See also B-155571, December 28, 1964; 45 Comp. Gen. 477. 

Members assigned to Navy units operationally based aboard ship 
have been viewed as attached to the vessels on which the unit is based 
for purposes of transportation of dependents and household effects. 
42 Comp. Gen. 167. The fact that such members may be assigned 
Government quarters ashore under certain circumstances has not been 
regarded as being adequate basis for a conclusion that such members 


ave not to be regarded as attached to such a ship-based unit. See 42 
Comp. Gen. 65 and 44 7d. 105. It follows, therefore, that a member 
assigned to a staff which is operationally based aboard a ship is to 
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be viewed as assigned to such ship for purposes of transportation of 
dependents and household goods. When the transfer is from a ship 
to a staff based aboard a ship with the same home port as that of the 
ship from which transferred, there has been no permanent change 
of station for purposes of such transportation. Consequently, neither 
the interest of the Government principle of decision of May 6, 1960, 
nor paragraph M8253-2 of the Joint Travel Regulations affords au- 
thority for transportation of household effects in such cases. 

We understand that the Office of Chief of Naval Operations 
has specifically designated the Staff of Commander Second Fleet as 
a ship-based staff and not a shore-based staff. The fact that the nature 
of Captain Windsor’s assignment is similar to shore duty and that 
he occupies quarters ashore while the ship is at the home port affords 
no sound basis upon which we may disagree with the Office of Chief 
of Naval Operations in that respect. The U.S.S. Newport News (CA- 
148) is assigned as the permanent flagship of the staff and is home 
ported at Norfolk, Virginia. In these circumstances Captain Windsor’s 
transfer from the /ndependence to the Staff of Commander Second 
F leet must be viewed as a ship-to-ship assignment. 

Since the /ndependence and Newport News are home ported at 
Norfolk, Virginia, Captain Windsor’s transfer from the /nde pendence 
to the Staff of Commander Second Fleet was not a permanent change 
of station for purpose of transportation of household effects and 
in the absence of a permanent change of station for such purpose ship- 
ment of his household effects is not legally authorized at Government 
expense. His rights in this respect continue under the orders assign- 
ing him to the /ndependence until he is ordered to duty ashore or 
there is a change in the home port location of his sea duty assignment. 

Accordingly, the question is answered in the negative. 


[B-134920] 


Compensation—Presidential Appointees—Services After New 
Appointment 


A presidential appointee to be a member of the Subversive Activities Control 
Board who does not intend to take the oath of office or enter on duty until some- 
time after the date of issuance of his commission following Senate confirmation is 
not regarded as qualifying for the office until acceptance of the office by taking the 
oath or performing the duties and, therefore, the predecessor member who con- 
tinues to perform the duties of the office after expiration of his term and after the 
date of his successor’s commission may be paid compensation until the day pre- 
ceding the appointee taking the oath or entering on duty under section 12(a) of 
the Subversive Activities Control Act of 1950, 50 U.S.C. 791(a), which provides 
for continuation of service of members until the successor is appointed and 
qualified. 
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To the Chairman, Subversive Activities Control Board, October 6, 
1966: 


On September 19, 1966, your General Counsel requested our decision 
concerning the propriety of paying salary to Mr. Frank Kowalski for 
any period subsequent to September 7, 1966. We understand that the 
term of office of Mr. Kowalski as a member of the Subversive Activities 
Control Board expired August 9, 1966, and that by Presidential com- 
mission dated September 7, 1966, the President appointed Mr. John 
S. Patterson to the office formerly held by Mr. Kowalski—such 
appointment previously having been confirmed by the Senate. 

We understand that Mr. Patterson intentionally refused to formally 
accept his commission to the office and that as of the date of the sub- 
mission had neither taken the oath of office nor assumed the duties 
of the office. We understand also that he planned to accept the commis- 
sion and enter upon duty on or about October 1, 1966. 

Mr. Kowalski at all times since August 7 has continued to per- 
form the duties of the office and we understand he will continue to so 
function until the close of business on the day next preceding the day 
Mr. Patterson accepts the commission and enters upon duty. 

Section 12(a) of the Subversive Activities Control Act of 1950, as 
amended by section 1 of the act of August 5, 1955, 69 Stat. 539, Public 
Law 254, 84th Cong., 50 U.S.C. 791(a), is in part as follows: 

* * * Upon the expiration of his term of office a member of the Board shall 
continue to serve until his successor shall have been appointed and shall have 
qualified. 

One of the purposes of the quoted amendment, as disclosed by 
I. Rept. No. 1184, July 14, 1955, on S. 2171, the pertinent provisions 
of which were incorporated in Public Law 254, is set forth on page 2 of 
such report as follows: 

* It was also pointed out by the Deputy Attorney General that the proposed 
amendment will guarantee a full Board at all times for action on the matters 
of grave importance to the internal security of the United States, with which the 
Board is concerned, * * * 

Having regard for the purpose of the quoted provision of section 
12(a)—to insure continuity of full membership of the Board—the lan- 
guage “and shall have qualified” reasonably may be construed in a 
general sense as applying not only to qualification for appointment to 
the office of member of the Board but as applying also to all acts neces- 
sary to be performed by an appointee to the office of member of the 
Board to acquire full title to that office. Until an appointee accepts 
the office either by taking the oath, entering upon duty or otherwise, a 
for.ner member holding over after the expiration of his term who 
acti ally performs the duties of such office is entitled to the pay thereof. 
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It follows that Mr. Kowalski would be entitled to pay for services 
performed through close of business on the day next preceding the 
day Mr. Patterson actually accepts the office. 


The supplemental payroll voucher, schedule number 43, and change 
slip are returned herewith. 


[B-159489] 


Bids—Bid Forms—Failure To Enclose in Sealed Envelope 





Evidence submitted by a low bidder stating that a bid was among the documents 
sent by certified mail in an envelope which the procuring activity reports con- 
tained only a transmittal letter and brochure but no bid does not establish that 
the envelope containing the bid was received by the procuring activity so as to 
be sufficient to overcome the prima facie showing of nonreceipt of the bid by the 
procuring office. 


To Klagsbrunn & Hanes, October 7, 1966: 


Reference is made to your telegram of June 21, 1966, and supporting 
letter of July 8, 1966, written as attorneys for Walter Motor Truck 
Company and protesting against the award of a contract to any other 
concern under invitation No. 7107-GP, issued by the Marine Corps 
Supply Activity, Philadelphia, Pennsylvania. Reference is also made 
to your letter of September 19, 1966, in regard to the matter. 

Under the Invitation, an original and one copy of the bid form was 
to be submitted. Bids, which were to be opened at 11:00 A.M., EDST, 
on June 14, 1966, were solicited on a unit-price basis for furnishing 
172 units, 430 units and 430 units, respectively, of an item described 
as “Angle Drive Assembly” (Federal Stock No. 3020-593-7342) to the 
destinations indicated, and for packaging and packing the same. The 
quantities of the units to be delivered to the several destinations, and 
the “Packaging and Packing” thereof were designated as items 1(a), 
1(b),1(c) and 1(d) in the invitation. 

Paragraph 6(a) of Standard Form 33A, Bidding Instructions, 
Terms, and Conditions (Supply Contract), December 1964 edition, 
made a part of the invitation, provided : 





Bids and modifications or withdrawals thereof received at the office designated 
in the Invitation for Bids after the exact time set for opening of bids will not be 
considered unless: * * * it is determined by the Government that the late re- 
ceipt was due solely to mishandling by the Government after receipt at the Gov- 
ernment installation: Provided, That timely receipt at such installation is estab- 
lished upon examination of an appropriate date or time stamp (if any) of such 
installation, or of other documentary evidence of receipt (if readily available) 
within the control of such installation or of the post office serving it. 


It is stated in the report of July 29, 1966, submitted by the Com- 
manding General of the procuring activity with respect to your protest 
(which you were afforded an opportunity to examine) , that when bids 
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were opened, as scheduled, the “Bid Opening Officer” and the “Re- 
corder” were the only persons in attendance, and that the only three 
bids submitted in response to the invitation were those of Arjay 
Machine Co., Inc., in the unit-price amounts of $297.50, $297.10, 
$293.20 and $13.25, for items 1(a), 1(b), 1(c¢) and 1(d), respectively ; 
Action Manufacturing Co., in the unit-price amounts of $328, $328, 
$324 and $4, for items 1(a), 1(b), 1(c) and 1(d), respectively; and 
Control Mechanisms, Inc., in the unit-price amounts of $553.70, $553.70, 
$549.65 and $1.75, respectively. It is further stated therein that upon 
receiving a telephonic inquiry from Mr. William J. Wenzel, Comptrol- 
ler of Walter Motor Truck Company, on June 20, 1966, as to why 
the bid from that company (which was stated to have been lower than 
any of the others listed above) had not been entered on the abstract 
of bids made available to the public in connection with the procure- 
ment, the file relating thereto was examined but was found to contain 
only the three bids mentioned above, together with a letter dated June 
10, 1966, from Walter Motor Truck Company to the procuring activity, 
which was attached to a brochure describing the truck products and 
related assemblies manufactured by the company. Under the caption 
“Re: IFB No. 710-GP—Opening 14 June 1966,” the letter, which was 
signed on behalf of Walter Motor by William J. Wenzel, as Comptrol- 
ler, advised : 

We are enclosing herewith original and one copy of our bid pursuant to the 
above referenced Invitation for Bids. 

We are also enclosing a brochure which will provide background information 
on our organization, personnel and facilities. 

In accordance with our telephone conversation today with Mr. E. Johnson of 
Marine Corps Supply Activity, we understand that prices are requested on a total 
of 602 pieces. We have bid, therefore, prices on 172 pes., F.O.B. Albany, Georgia ; 
430 pes., F.O.B. Barstow, California; the same 480 pes., F.0O.B. Origin (Voor- 
heesville, New York); and then the charge for packaging and packing the 
pieces quoted above. 

According to the Commanding General’s report, Walter Motor’s 
Mr. Wenzel was subsequently contacted by the Marine Corps Supply 
Activity at Philadelphia and advised that the activity had no record 
of receiving a bid from Walter Motor under the invitation, although 
the company’s letter and brochure had been received. 

With your letter of July 8, you enclosed a copy of a bid dated 
June 10, 1966, which Walter Motor contends was submitted to the 
procuring activity in the same envelope containing the letter of trans- 
mittal and brochure, referred to above. The copy of the bid indicates 
that the bid was prepared on the invitation form provided to bidders 
for submission of bids under invitation No. 7107-GP, that it was 
signed on behalf of Walter Motor Truck Company by George R. 
Cooper, Jr., as Vice President, and that unit prices in the amounts of 
$285.80, $288.00, $284.25 and $1.50 were quoted in the bid for items 
1(a),1(b), 1(¢) and 1(d), respectively. Also enclosed was a photostat 
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of an official receipt mailed to Walter Motor Truck Company by the 
Schuylkill Station Post Office in Philadelphia, Pennsylvania, showing 
delivery of an item sent by Walter Motor to the procuring activity in- 
volved via certified mail, and which bears an official date stamp show- 
ing the receipt to have been returned to the sender on June 15, 1966, 
from which it appears that the envelope containing Walter Motor’s 
letter of transmittal and brochure was received by the procuring 
activity prior to the time fixed for the opening of bids under invitation 
No. 7107-GP. This is not disputed by the procuring activity, the issue 
being whether the envelope also contained the original and a copy of 
the bid which Walter Motor contends it submitted. 

In support of the contention that the envelope did contain the bid 
referred to above, you submitted affidavits executed by Mr. William 
J. Wenzel, Miss Mae FE. Rogers and Miss Elsie D. Wagner under date 
of July 1, 1966. 

In his affidavit, Mr. Wenzel states that on June 10, 1966, he pre- 
pared Walter Motor’s bid and in the course thereof talked on the tele- 
phone with Mr. E. Johnson of the Marine Corps Supply Activity at 
Philadelphia (whose name was given in the invitat‘on as the individual 
to contact for information in regard to the procurement), whom he 
advised that he was preparing Walter Motor’s bid and from whom he 
clicited certain information in regard to the procurement. Mr. Wenzel 
states that after preparing and reviewing the bid, the original and one 
copy of which were signed on behalf of the company by George R. 
Cooper, Jr., as Vice President, he took the bid forms, the letter of 
transmittal and the brochure referred to above to the desk of Miss 
Mae E. Rogers, his secretary, where he personally inserted the original 
and duplicate copy of the bid, the letter of transmittal and the brochure 
in the envelope furnished by the procuring activity for submitting 
bids, and that Miss Rogers, in his presence, immediately sealed the 
envelope, affixed thereto the return receipt form and the certified mail 
receipt form and took the envelope, which appeared to be securely 
sealed, to the company’s mail room. The affiant further states that under 
Walter Motor’s normal procedure, it was Miss Roger’s duty to affix the 
proper postage to the envelope and leave it in the mail room for 
transportation to the post office, and at the end of each day Miss Elsie 
D. Wagner, an employee of the company, collected the mail from the 
mail room and transported it to the Voorheesville Post Office for 
deposit in the mail. 

In her affidavit, Miss Rogers states that, as a secretary employed by 
Walter Motor Truck Company, she assisted Mr. Wenzel in the prep- 
aration of the company’s bid in response to the invitation involved 
on June 10, 1966; that after preparation of the bid had been completed, 








270 DECISIONS OF THE COMPTROLLER GENERAL [46 








Mr. Wenzel brought an original and one copy of the signed bid, a letter 
of transmittal and a brochure describing the company to her desk; that 
in her presence Mr. Wenzel inserted the documents referred to in the 
envelope addressed to the Marine Corps Supply Activity at Phila- 
delphia; and she then securely sealed the envelope, aflixed a return 
receipt form and a certified mail receipt form thereto and took the 
envelope to the company’s mail room. The affiant further states that 
it was her usual practice with respect to certified mail personally to 
affix the proper postage to the invitation ; that, to the best of her knowl- 
edge, she did so in the present instance; and that she left the envelope, 
which remained securely sealed, in the mail room for subsequent trans- 
portation to the post office. 

In her affidavit, Miss Wagner states that one of her regular duties 
as an employee of Walter Motor Truck Company was to pick up out- 
going mail at the end of each day and deliver it to the Voorheesville 
Post. Office; that in accordance with regular procedures, she took the 
mail from the company’s mail room on June 10, 1966, and did not note 
that any of the pieces of mail picked up was unsealed; that none of 
them became unsealed while she was transporting them to the post 
office, or at any time before she deposited them in the mail; and that, 
in accordance with her usual practice, she personally handed each item 
of certified mail to the post office attendant and received an appropriate 
postmark certified mail receipt form. 

In your letter of July 8, you contend that the above evidence should 
be accepted as establishing that Walter Motor’s bid was enclosed in 
the envelope containing the letter of transmittal and brochure when 
the envelope reached its destination; that the bid “was apparently 
either not removed from the bid envelope or was mislaid after its re- 
moval;” and that Walter Motor, havine presented an authenticated 
copy of its bid setting forth prices lower than any of the bids listed 
above, is entitled to the award of the contract. 

In order that we might have the benefit of the best evidence obtain- 
able before us in resolving the question at issue, we requested the Marine 
Corps to obtain sworn statements from the employees of the Marine 
Corps Supply Activity at Philadelphia directly concerned with the 
opening of bids under the invitation regarding their knowledge and 
recollection of what took place. Pursuant to this request, the Director 
of the Procurement Division of the Marine Corps furnished us affi- 
davits executed by Camille G. Mosby and Sara R. Cook under dates of 
September 13 and 14, 1966, respectively, copies of which were furnished 
to your Mr. Bing in conference here on September 19, 1966. 

In her affidavit, Miss Mosby states that, in line with her regular 
duties as an employee of the Marine Corps Supply Activity at Phila- 
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delphia, she conducted (as bid opening officer) the opening of bids 
under invitation No. 7107-GP at the scheduled time in the presence of 
Miss Sara R. Cook, the “Recorder.” Regarding what took place at the 
bid opening, she states : 

To the best of my recollection a total of six (6) Bid Envelopes were received 
prior to the time of opening. Following customary practice, I opened an envelope, 
extracted its contents, and then either read the information aloud after passing 
the duplicate to the Recorder, or stated “No Bid” when there was “No Bid” found 
among the papers removed from the envelope. To the best cf my knowledge. I 
extracted the total contends of all six(6) envelopes and found (3) three Bids, 
none of which was from The Walter Motor Truck Company. I recall receiving 
only a brochure and cover letter from that Company. 

After the Opening of Bids hod been completed I disnoved of the empty Bid 
envelopes and turned the entire Bid nackage over to the Contracting Officer. 

Tam sure that no Bid was left in »ny envelope so disnosed. 

In her affidavit, Miss Cook states that, in line with her regular duties 
as an employee of the activity, she acted as recorder at the opening 
of bids under invitation No. 7107-GP, Miss Mosby and herself being 
the only persons present. Regarding what took place at the bid open- 
ing, she states : 

Following the established procedure I recorded each bid as it was read aloud. 

No Bid was read or recorded for Walter Motor Truck Company. 

In your letter of September 19, you contend that unlike the affidavits 
submitted by Walter Motor, which indicate a clear and specific recol- 
lection on the part of the affiants of preparing and sending out a com- 
plete bid package, the affidavits of the Marine Corps personnel 
involved are based upon their “customary practice,” rather than upon 
their independent and specific recollection ; that their conclusions are 
predicated upon, and therefore are suitably “caveated” as being, “ ‘the 


best of my recollection;’” and that, although the bid opening officer 
did conclude her affidavit by stating “ ‘I am sure that no Bid was left 
in any envelope so disposed,’” it must be regarded as a conclusion 
drawn from recollections subject to the “caveat,” and predicated upon 


“‘customary practice,” rather than upon independent and specific 
recollection of the details of the handling of the particular bid open- 
ing. After drawing attention in your letter to the fact that no persons 
were in attendance at the bid opening other than the bid opening oflicer 
and the recorder, you state: 


* * * Thus the formalities of normal customary procedures were not necessary 
for the benefit of bidder representatives and it is possible distractions may 
have interrupted the opening since no bidder representatives were waiting. 

4. Indeed, it is apparent from the Marine Corps report that norma] procedures 
were not followed in this particular instance. As acknowledged by the Marine 
Corps report (par. le(2)), Walter’s covering letter was not read, and “Had the 
letter been read it would have triggered an inquiry regarding the bid referenced 
therein.” If a search had been made at that time, the bid undoubtedly would 
have been located. 

5. It is clear from the report that the Marine Corps has doubts itself about 
this particular opening since it specifically states in its covering letter to the 
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Comptroller General dated August 22, 1966 that “no recommendation for settle- 
ment of the protest is being made.” 

6. From the Marine Corps report it is clear that at least six large manila 
envelopes were opened and on the table during the bid opening. In addition, it 
is quite possible that the large manila envelopes from four other bid openings 
on 14 June 1966 may have been on the table. When this pile of envelopes and 
loose papers were picked up to be deposited in the waste basket, a misplaced 
bid could easily have been discarded without being noticed, or in a moment of 
distraction, the bid might have been misplaced in another pile and later dis- 
earded or misfiled by a clerk who did not know or appreciate the significance 
of the document. 

Since the Marine Corps is not taking any position on the protest and expressed 
no conclusion (other than conjecture ... “it is difficult to concede”) with 
respect to whether the bid was in fact received, there is no administrative 
finding to rely upon. The clear, specific recollection of the Walter employees 
in contrast with affidavit conclusion based only on general recollection of the 
Marine Corps Bid Opening Officer predicated upon “customary practice” indicates 
that in all probability Walter’s invitation was received by the Marine Corps. 
The fact that the Marine Corps takes no position on the protest is a recognition 
by the Corps itself that the invitation might have been received. Under these 
special circumstances, it is appropriate for the Comptroller General to raise no 
objection to the Marine Corps making an award on the basis of Walter's bid in 
view of the $13,000 saving to the Government in accepting Walter’s bid. Certainly 
in view of the failure to read Walter's covering letter and make an immediate 
search for the bid, it would not be appropriate to make an award to any other 
bidder. 

Since it appears from Miss Mosby’s affidavit that it was the cus- 
tomary practice of the bid opening officer at the Marine Corps Supply 
Activity at Philadelphia, in conducting bid openings, to open an en- 
velope, extract its contents, and then “either read the information 
aloud” after passing the duplicate to the recorder, or announce “No 
Bid” when no bid was found among the papers removed from the 
envelope, the record furnishes no basis for your contention that normal 
procedures were not followed with respect to the opening and record- 
ing of bids in the present instance. Under the existing procedure, only 
bids were required to be read and recorded. Such a procedure fulfilled 
the requirements of the Armed Services Procurement Regulation, 
which provides in paragraph 2-402, Opening of Bids, that the official 
designated as the bid opening officer sha)) personally and publicly open 
all bids received prior to the time fixed for bid opening, and when 
practicable read them aloud to the persons present, and have the bids 
recorded, and in paragraph 2-403, Recording of Bids, that the invita- 
tion number, bid opening date, general description of the procurement 
item, names of bidders, prices bid, and any other information required 
for bid evaluation, shal] be entered in an abstract or record which, 
except in the case of a classified procurement, shall be available for 
public inspection. 

The document “Abstract of Bids,’ DD Form 1501 (Nov. 1, 1964), 
listing the bids received under the invitation involved, which shows 
that it was signed by Camille G. Mosby on June 14, 1966, and bears 
her certification that “I have opened, read and herein all bids received 
in response to the invitation,” and that it was also signed by Rosalie 
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Cook, as “Recorder,” constitutes an official record of the Marine Corps 
as to the matters stated therein. As you no doubt are aware, 28 U.S.C. 
1733(a) provides that books of account or minutes of proceedings of 
any department or agency of the United States shall be admissible 
to prove the act, transaction or occurrence as a memorandum of which 
the same were made or kept. In United States v. Van Hook (1960), 
284 F. 2d 489, the Seventh Circuit Court of Appeals, in discussing 
this statute, stated : 


There are two main reasons given for this exception to the hearsay rule: (1) the 
practical necessity for use of such records, to which is attached the presumption 
of proper performance of official duty, and the likelihood that a public official 
would have no memory of his actions in making numerous similar entries; and 
(2) the inconvenience of calling to the witness stand all over the country, govern- 
ment officers who in the course of their duties have made such numerous similar 
written statements concerning events coming within their jurisdiction. Wong 
Wing Foo v. McGrath, 9 Cir., 1952, 196 F. 2d 120, 123; Olender v. United States, 
9 Cir., 1954, 210 F. 2d 795, 801, 42 A.L.R. 2d 736; Howard v. U.S., D.C. Cir., 1960, 
278 F. 2d 872, 873-874. 


In Note 2 appearing at page 123 of the Ninth Circuit Court of Ap- 
peals opinion in Wong Wing Foo v. McGrath, supra, 5 Wigmore on 
Evidence (3d Ed.), secs. 1631 and 1632, is cited as setting forth the 
reasons for such statutes as 28 U.S.C. 1733. Appropos of the first 
reason given in the above quote for the exception to the hearsay rule 
provided by this statute, Wigmore (sec. 1632) states: 


* * * When it is a part of the duty of a public officer to make a statement as to 
a fact coming within his official cognizance, the great probability is that he 
does his duty and makes a correct statement. The consideration that regularity 
of habit, a chief basis for the exception for Regular entries (ante, §§ 1422, 1522), 
will tend to this end is not here an essential one; for casual statements—such as 
certificates—may be admissible, as well as a regular series of entries in a 
registry. The fundamental circumstance is that an official duty exists to make 
an accurate statement, and that this special and weighty duty will usually suffice 
as a motive to incite the officer to its fulfilment. The duty may or may not be 
one for whose violation a penalty is expressly prescribed. The officer may or 
may not be one from whom in advance an express oath of office is required. 
No stress seems to be laid judicially on either of these considerations; nor need 
they be emphasized. It is the influence of the official duty, broadly considered, 
which is taken as the sufficient element of trustworthiness, justifying the accept- 
ance of the hearsay statement. 


Also, Wigmore, in discussing generally the application of the prin- 
ciple (recognized at common law as well as by statutes similar to 28 
U.S.C. 1733) that records made by public officials in the line of duty 
are admissible in evidence as tending to prove the truth of the state- 
ments contained therein, states in section 1633 : 


(6) Since the assumption of the fulfilment of duty is the foundation of the 
exception, it would seem to follow that if a duty exists to record certain matters 
when they occur, and if no record of such matters is found, then the absence of 
any entry about them is evidence that they did not occur; or, to put it in another 
way, the record, taken as a whole, is evidence that the matters recorded, and 
those only, occurred. * * * 


The view expressed by Wigmore in the above quote was accepted by 
the Supreme Court in Chesapeake & Delaware Canal Co. v. United 
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States (1919), 250 U.S. 123. That case involved an action for dividends 
due from the Canal Company for the years 1873, 1875 and 1876. In 
holding that account books of the Treasury Department for the years 
1848 to 1914 were admissible to show, by absence of appropriate en- 
tries, that no payment was received or made for the years in question, 
the court stated : 


* * * The considerations which we have found rendered the books admissible 
in evidence as tending to prove the truth of the statements of entries contained 
in them also make them admissible as evidence tending to show that because 
the receipt of the dividends was not entered in them they were not received and 
therefore were not paid. The evidence may not be as persuasive in the latter case 
as in the former, but that it was proper evidence to be submitted to the jury 
for the determination of its value we cannot doubt. Such books so kept pre- 
sumptively contained a record of all payments made and the absence of any 
entry of payment, where it naturally would have been found if it had been 
made, was evidence of nonpayment proper for the consideration of the jury. 


The provisions of 28 U.S.C. 1723 do not, of course, make a Govern- 
ment document received in evidence conclusive, irrefutable or im- 
mutable. The opposing party is privileged to come forward with 
evidence deemed to establish the untruth of the statements contained 
therein. Southard v. United States (9th Cir. C.A., 1955), 218 F. 2d 
943, 947 

While the statements made by the individuals charged with the 
responsibility of submitting Walter Motor’s bid under the invitation 
involved are indeed impressive as indicating that the bid was among 
the documents contained in the critical envelope initially, they are, 
of course, self-serving insofar as Walter Motor’s interests are con- 
cerned, and they do not establish that the envelope contained the bid 
when it was received by the Marine Corps Supply Activity at Phila- 
delphia, in any event. 

In our opinion, the bid opening oflicer’s statement that “I recall 
receiving only a brochure and cover letter from that Company 
| Walter Motor ]” represents a positive assertion of a fact remembered 
by the affiant, namely, that only a brochure and cover letter were 
received from the company. Moreover, as indicated in the letter of 
August 22, 1966, from the Commandant of the Marine Corps, which 
transmitted the referred-to report of tie Commanding General of 
the Marine Corps Supply Activity at Philadelphia, it would seem 
highly unlikely that anyone opening bid envelopes would overlook 
two documents as bulky as the bid forms, each of which consisted of 
21 pages. 

For the above reasons, the evidence which Walter Motor has pre- 
sented in an effort to show that its bid was received by the Marine 
Corps Supply Activity at Philadelphia prior to the time fixed for 
opening of bids under the invitation is not deemed sufficient to over- 
come the prima facie showing that the activity has made as to the 
nonreceipt thereof. 
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Accordingly, there being no basis upon which its bid may be con- 
sidered for purposes of award under the terms of the invitation, 
Walter Motor’s protest must be denied. We are, however, advising 
the Commandant of the Marine Corps that, in the interest of good 
procurement practices, we feel that the bid opening officer in the 
present instance should have read Walter Motor’s letter of June 10, 
1966, advising that its bid was enclosed in the critical envelope, and 
made a record of the fact that a bid was not enclosed therein. 


[B-159560] 


Contracts—Awards—Canceliation—Specification Changes 


An award to a bidder who before bid opening was given pormission to use other 
equipment than that specified in the invitation is en vard under changed 
‘specifications in favor of one bidder in contravent cn of the eccimpetitive bidding 


sy:tem giving all persons the right to compete on a common basis and, therefore, 
such an award cannot result in a valid and enfcrceable contract and the trans- 
action should be canceled. 


To the Secretary of the Navy, October 7, 1966: 


Reference is made to two letters dated Juiy 26, and September 16, 
1966, from the Contract Procedures Branch, Naval Facilities Engi- 
neering Command (NFEC), relative to the award of contract No. 
NBy 75720 to the United Disposal Corporation (United) for trash 
removal services at the David Taylor Model Basin, Carderock, Mary- 
land. The report was submitted in connection with two related protests 
filed in this Office by the Potomac Disposal Company (Potomac) 
against che award of the contract. 

Three bids received in response to the invitation were opened on 
June 14, 1966, as follows: 


Bidder Amount of Bid 
United Disposal Corporation $13,140.00 
Potomac Disposal Company 13,311.85 
Square Deal Trucking, Incorporated 13,613.60 


Award was made to the low bidder on June 29, 1966. 

In the letter of June 24, 1966, Potomac contended that the award 
to United was invalid because United’s bid of “N.C.” (no charge) 
under items Nos. 5 and 6 of the invitation—the garbage container 
steam cleaning items—was nonresponsive as being contrary to para- 
graph 2(b) of the invitation which provided that “Unit prices for 
all bid items shall be shown unless bids upon less than all bid items 
are expressly permitted.” This contention is without merit. We have 
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held on numerous occasions that a “no charge” bid is not a failure to 
bid, such as is contemplated by the above-quoted paragraph of the 
invitation, but rather is a zero bid that has the force and effect. of 
legally binding the bidder to perform the work if it is awarded the 
contract. 44 Comp. Gen. 221. Cf. 41 id. 412; id. 721; 43 id. 579; Bruce 
Construction Corporation et al. v. The United States, 163 Ct. Cl. 97. 

However, we conclude that the award of the contract to United was 
improper on other grounds. 

Paragraph 3.2.1, General Paragraphs, of the invitation specifica- 
tions, provides that the contractor shall install one 30 cubic yard 
container at pickup point 22, building No. 9. Paragraph 3.5 defines 
the term “Containers” as follows: 
3.5 Containers.—Containers of the sizes and quantities listed in above sched- 
ule shall be furnished by, and remain the property of the Contractor. They shall 
be the covered sanitary tank type, and be of a height which will focilitate load- 
ing from the side or top from a normal standing position, containers shall have 
side opening doors with full openings, constructed so as to prevent spillage of 
liquids and scattering of contents. Containers shall be of a type affording 
mechanical handling. Containers shall be subject to inspection and acceptance 
by the OTC or his representative, any mechanical or appearance defects shall be 


corrected within thirty days after effective date of this contract and maintained 
in acceptable condition throughout contract period. 


In its protest letter of August 4, 1966, Potomac alleged that United 


is being “* * * permitted to supply and keep in place an open truck, 
instead of the specified 80 cubie yard container,’ and that 
United “* * * must have had prior knowledge when it bid that it 
would be permitted to make such [a] substitution.” In that regard, 
NFEC in its supplemental report of September 16, 1966, advised that 
before bid opening, United was informally advised by personnel at 
the Model Basin, that the above-described truck would meet the con- 
tractual requirements of section 3.3 if the other provisions were 
complied with. 

An investigation after award of the contract conducted by per- 
sonnel at the Model Basin revealed that the contractor was in fact 
using a truck in lieu of a container, but that it did not fully comply 
with the administrative interpretation of the specifications. The con- 
tractor was thereupon issued a written order requiring him to modify 
the truck to allegedly conform with section 3.8, which was done. In 
conjunction with this the parties tentatively negotiated a deductive 
credit, taking into consideration the extent of the deviation and the 
time of use involved. 

In the letter of September 16, 1966, it is stated that the contracting 
officer considers that the use of a 30 cubic yard container mounted on 
wheels in the form of a truck complied with the terms of the contract 
and that the contractor derived no financial gain by using a truck 
instead of a container, and that in the opinion of the Command the 
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actions taken with regard to the award of the contract were in accord- 
ance with governing procedures and regulations, and were proper in 
every respect. 

We are unable, however, to agree with this conclusion. 

This procurement is governed, in general, by 10 U.S.C. 2305, which, 
in part, admonishes procurement officials that : 

(a) * * * The specifications and invitations for bids shall permit such free 
and full competition as is consistent with the procurement of the property and 
services needed by the agency concerned. 

* 8 x ao * * * 

(¢) Awards shall be made with reasonable promptness by giving written 

notice to the responsible bidder whose bid conforms to the invitation and will 


be the most advantageous to the United States, price and other factors 
considered. 


A deviation from advertised specification requirements may not be 


waived if it goes to the substance of the bid or works an injustice to 
other bidders. Prestex, Inc. v. United States, 162 Ct. Cl. 620. This 
Office has defined a substantial deviation as one which affects either 
the price, quantity, or quality of the article or service offered. 30 Comp. 
Gen. 179. 

We think it is clear that under any logical interpretation of the 
word “container” as defined in section 3.3, quoted above, the use of a 
modified truck such as NFEC personnel advised the contractor would 
be acceptable, did not conform to the specifications. 

One of the chief purposes of the statutes requiring the use of the 
competitive bidding system is to give all persons an equal right to 
compete for Government contracts, that is, to compete on a common 
basis. United States v. Brookridge Farm, 111 F. 2d 461. Competing 
bidders have a right to assume that specification requirements con- 
tained in the invitation are essential to the Government and that those 
requirements will not be waived by the contracting agency in favor 
of one bidder since to do so would place the bidders on an unequal 
footing. Where a change in the specifications is sought to be imposed 
or agreed to as the result solely of action by one or both of the parties, 
award on the basis of the changed specifications contravenes the estab- 
lished principles of competitive bidding. 40 Comp. Gen. 55. In Prestea, 
supra, the court ruled that the contract there awarded was invalid 
because it was awarded on other than the advertised specifications. 

The fact that the bid in this case appeared valid on its face is of no 
materiality since it is established that United’s bid was submitted, and 
accepted, upon the basis of using the above-described truck, instead of 
a container. 

Hence, we are compelled to conclude that United’s bid did not con- 
form to the invitation for bids and that the deviation from the spect- 
cations granted to United had a material bearing, advantageous to it, 
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on price and quality. The award to United did not result in a valid and 
enforceable contract and we must, therefore, advise you that the 
contract should be canceled. 

Since NFEC has indicated that the modified truck actually meets 
the minimum needs of the Government, it may be observed that if in 
fact the actual requirement of the procuring activity could be met by 
such equipment, the specifications should be revised and the 
procurement readvertised. 


[B-159353] 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Exemption Propriety 

The exemption of a proposed contract for trash coliection services from the mini- 
mum wage and fringe benefit provisions in the Service Contract Act of 1965, 
41 U.S.C. 351-857, on the basis that the work is to be performed in an area 
where wage data are not currently available and where a delay in award until 
evaluation of such data would not be feasible constitutes a reasonable basis for 
such exemption and, therefore, a protest against award of the contract to a lower 
nonunion bidder who did not offer the minimum wage and fringe benefits in the 
act must be denied. 


To Refuse Service, Inc., October 10, 1966: 


Reference is made to your letters dated June 1 and 20, 1966, with 
enclosures, protesting against an award which was made to the Blue 
Line Disposal Company of Kalamazoo, Michigan, under Invitation 
for Bids No. 20-602-66-1191 issued March 17, 1966, by the Base Pro- 
curement Office, Selfridge Air Force Base, Michigan, for refuse 
collection services at the Custer Air Force Station, Battle Creek, 
Michigan. 

Bids were opened on April 6, 1966, and it appears that the bid of 
Blue Line was $1,115.76 lower than the bid of your concern, their bid 
being $11,625, your bid being $12,740.76. In your letter of June 1, 
1966, you say that in making your bid you had to use a base wage 
scale of $2.75 per hour plus fringe benefits amounting to $0.645, 
making a total of $3.395 per hour, since you have a union contract. 
However, you advise that Blue Line is nonunion and has a base wage 
scale of approximately $1.50 per hour with few or no fringe benefits. 
In your letter of June 20, 1966, you vary these figures, saying that 
$3.39 per hour including fringe benefits is your maximum and not 
your base rate of payment, and that Blue Line uses a wage scale plus 
fringe benefits of $2.37 maximum. In view thereof, it is your conten- 
tion that the award to Blue Line is illegal because the Service Con- 
tract Act of 1965 requires that all contracts of this type contain a 
minimum wage-fringe benefit determination made by the Secretary 
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of Labor, and the IFB in question did not contain such a 
determination. 

The Service Contract Act of 1965, Public Law 89-286, 79 Stat. 1034, 
41 U.S.C. 351-357 (Supp. I), provides, in part, as follows: 


Sec. 2. (a) Every contract (and any bid specification therefore) entered into 
by the United States or the District of Columbia in excess of $2,500, except as 
provided in section 7 of this Act, whether negotiated or advertised, the principal 
purpose of which is to furnish services in the United States througb the use of 
service employees, as defined herein, shall contain the following : 

(1) A provision specifying the minimum monetary wages to be paid the 
various classes of service employees in the performance of the contract or any 
subcontract thereunder, as determined by the Secretary, or his authorized repre- 
sentative, in accordance with prevailing rates for such employees in the locality, 
which in no case shall be lower than the minimum specified in subsection (b). 

(2) A provision specifying the fringe benefits to be furnished the various 
classes of service employees, engaged in the performance of the contract or any 
subcontract thereunder, as determined by the Secretary or his authorized repre- 
sentative to be prevailing for such employees in the locality. Such fringe benefits 
shall include medical or hospital care, pensions on retirement or death, compen- 
sation for injuries or illness resulting from occupational activity, or insurance 
to provide any of the foregoing, unemployment benefits, life insurance, disabil- 
ity and sickness insurance, accident insurance, vacation and holiday pay, costs 
of apprenticeship or other similar programs and other bona fide fringe benefits 
not otherwise required by Federal, State, or local law to be provided by the 
contractor or subcontractor, The obligation under this subparagraph may be 
discharged by furnishing any equivalent combinations of fringe benefits or by 
making equivalent or differential payments in cash under rules and regulations 
established by the Secretary 

* * * * * * «© 


(b) (1) No contractor who enters into any contract with the Federal Govern- 
ment the principal purpose of which is to furnish services through the use of 
service employees as defined herein and no subcontractor thereunder shall pay 
any of his employees engaged in performing work on such contracts less than 
the minimum wage specified under section 6(a) (1) of the Fair Labor Standards 
Act of 1938, as amended (52 Stat. 1060 ; 29 U.S.C. 201, et seq.). 

+ + a * * ck « 

Sec. 4. (a) Sections 4 and 5 of the Act of June 30, 1936 (49 Stat. 2036), as 
amended, shall govern the Secretary’s authority to enforce this Act, make rules, 
regulations, issue orders, hold hearings, and make decisions based upon findings 
of fact, and take other appropriate action hereunder. 

(b) The Secretary may provide such reasonable limitations and may make 
such rules and regulations allowing reasonable variations, tolerances, and 
exemptions to and from any or all provisions of this Act as he may find neces- 
sary and proper in the public interest or to avoid serious impairment of the 
conduct of Government business. * * * 


As indicated above, section 4(b) of Public Law 89-286, 41 U.S.C. 
353(b), authorizes the Secretary of Labor to make such rules and regu- 
lations allowing reasonable variations, tolerances, and exemptions to 
and from all or any provisions of the act as he may find necessary and 
proper. By Secretary’s Order No. 36-65, that authority was delegated to 
the Administrator of the Wage and Hour and Public Contracts Divi- 
sions. 30 F.R. 15,305. Pursuant thereto the Administrator has issued the 
regulation set out at 29 CFR 4.5(b), which exempts from the wage 
and fringe benefits section of the act those contracts for which no 
such wage and fringe benefits have been determined for any class 
of service employees to be employed thereunder. 


277-066 O-68—20 
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29 CFR 4.5(b) reads, in part, as follows: 


To avoid serious impairment of the conduct of Government business, it is 
hereby found necessary and proper to provide exemption (1) from the determined 
wage and fringe benefits section of the Act (2(a) (1) and (2)), but not the 
minimum wage specified under section 6(a)(1) of the Fair Labor Standards 
Act of 1988, as amended (2(b) of this Act), of all contracts for which no such 
wage has been determined for any class of service employees to be employed 
thereunder and (2) from the fringe benefits section (2(a)(2)) of all contracts 
and of all classes of service employees employed thereunder for which such 
benefits have not been determined. Accordingly, such exemptions are hereby 
provided. 


By letter to this Office dated September 6, 1966, the Administrator 
of the Wage and Hour and Public Contracts Divisions of the Depart- 
ment of Labor reports as follows: 


Under the McNamara-O’Hara Service Contract Act, this office is delegated 
authority to determine the minimum monetary wages and fringe benefits to 
be paid service employees engaged in the performance of Federal service 
contracts exceeding $2,500 in value, in accordance with prevailing wage rates 
and fringe benefits in the locality. Generally, the prevailing wage rate for a 
class of service employees has been determined to be that rate received by 
a majority of the employees in the class, 

Where no wage determination has been made which would apply to any of 
the classes of service employees performing on a contract, such contract is 
exempted by the terms of section 4.5(b) of the Regulations, 29 CFR Part 4 
frcem the determined wage and fringe benefits provisions of sections 2(a) (1) 
and (2) of the act. In such case, each employee engaged in the performance 
of the contract must be paid not less than the rate prescribed under section 
6(a)(1) of the Fair Labor Standards Act, currently $1.25 an hour. 

A wage determination applicable to refuse collection at Custer Air For 
Station, Calhoun County, Michigan, was not made due to a lack of data oa 
prevailing wage rates and fringe benefits. There are a number of arezs in 
various parts of the country where wage data are not presently availab!e. This 
office is working with the Bureau of Labor Statistics to obtain wage Gata in 
such areas. 

The Divisions endeavor to issue determinations of minimum monetary wage" 
and fringe benefits whenever data are available. If such data are obtained 
for the Calhoun County, Michigan area, prompt and careful consideration will 
be given to issuing determinations applicable to refuse collection and other 
services, However, any determination for refuse collection would not necessarily 
reflect the relatively higher rates paid by Refuse Service, Inc., since the wage 
rates paid all of the employees in a class of service employees in the locality 
must be considered in determining the prevailing rate. 


From the foregoing, it is clear that section 4(b) of Public Law 89- 
286 authorizes the Secretary of Labor to make rules and regulations 
allowing reasonable exemptions from the act, and that the regulation 
set out at 29 CFR 4.5(b) was promulgated pursuant to such statutory 
authorization. The exemptions granted by 29 CFR 4.5(b) appear to 
be based upon a determination by the Department of Labor that the 
award and execution of service contracts (which are to be performed 
in areas where no minimum wages and fringe benefits determinations 
for the type of service contracts involved have been made as of the 
date invitations for bids are issued or negotiations commenced) would 
be unduly delayed, if the solicitation of bids or the commencement 
of negotiations for such contracts were delayed until the Department 
had gathered the necessary wage and fringe benefits information, 
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evaluated such information, and issued the determinations specified 
in the act. We are unable to conclude that the foregoing does not 
constitute a reasonable basis, such as is contemplated by section 4(b) 
of the act, for the exemption set out in 29 CFR 4.5(b). 

Accordingly, we must conclude that the contract for refuse collec- 
tion services at Fort Custer was properly exempted from the act, and 
your protest against the failure to include a schedule of minimum 
wages and fringe benefits therein must be denied. 


[B-159921] 


Contracts—Mistakes—Contracting Officer’s Error Detection Duty— 
Notice of Error 


Although a contracting officer who awarded a contract for food machinery to 
the only bidder who did not take exception to the motor horsepower specifica- 
tion and who quoted a price substantially higher than that offered by the other 
two bidders, who took exception to the specification, may not be considered 
to have been on constructive notice that the successful bidder, a major manu- 
facturer of the equipment, was actually bidding on a less powerful machine 
than that called for in the specifications, the failure of the other bidders to 
offer equipment meeting the specifications should have alerted the contracting 
officer to the need to request verification ; however, a valid and binding contract 
for the machinery specified resulted when the award was made. 


Contracts—Specifications—Conformability of Equipment, Ete., 
Offered—Contracting Officer’s Duty 


The fact that a procuring agency did not make any effort to ascertain whether 
any manufacturer could supply the equipment it desired may not be construed 
as notice that the equipment offered by the successful bidder does not meet 
the specifications ; however, contracting agencies should make reasonable efforts, 
before solicitation, to determine whether a particular item is available. 


Contracts—Modification—Propriety 


Modification of a contract for furnishing food preparation equipment awarded 
to the only bidder, who did not take exception to the motor specification, to 
permit him to furnish a standard model with a less powerful motor because 
the model requested would not accommodate the motor specified would be 
tantamount to precluding all prospective bidders from having an opportunity 
to submit bids on the less powerful equipment contrary to the competitive 
bidding statute, 41 U.S.C. 253(a), which requires that all interested parties 
be given an equal opportunity to compete for the procurement and, therefore, 
such modification may not be authorized. 


Contracts—Specifications—Minimum Needs Requirement 


Since modification of a contract to permit the contractor to substitute for one 
item an article with a less powerful motor than that required under the invita- 
tion is not legally proper, the procuring agency should determine if the heavier 
motor is essential to its needs and, if so, attempt tu procure the equipment in 
the open market, charging the contractor with any excess cost, but if the less 
powerful motor would meet the needs of the agency, that item could be deleted 
from the contract and the procurement readvertised. 
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To the Administrator, Veterans Administration, October 10, 1966: 


Reference is made to a letter dated August 19, 1966, with enclosures, 
from the Deputy Administrator, wherein our decision is requested 
concerning a proposal to reform a contract with the Hobart Manu- 
facturing Company under Purchase Order Number 3035 for a 30- 
quart electric food mixer. 

The invitation requested bids for food mixers, among other kitchen 
equipment, in accordance with Federal Specification 00-M-38d, except 
that a one-horsepower motor was specified for the Class A heavy duty 
30-quart mixer sought to be procured under item 2 of the invitation. 
The Federal Specification for the class A mixer requires a three- 
quarters horsepower motor (minimum), whereas only a half-horse- 
power motor (minimum) is required for a class B medium duty 
30-quart mixer. 

Seventeen firms were solicited and three bids were submitted on 
item 2. Two of the bids did not offer more than a three-quarters horse- 
power motor for the mixer, and did not offer finishes that met 
the specifications. A contract for a one-horsepower 30-quart mixer 
under item 2 of the invitation was awarded to Hebart on March 24, 
1966. While the contractor did not take exception to the horsepower 


specification in its bid, it states that its bid was based on the standard 


model 30-quart mixer, equipped with a half-horsepower motor, regu- 

larly manufactured by that company. In addition, it appears that 

the Hobart 30-quart mixer can not accommodate a one-horsepower 

motor, and the contractor has therefore offered to substitute its stand- 

ard model mixer in place of the article called for by the invitation. 
The views of your Administration are stated as follows: 


Whether or not the Contracting Officer should have been on notice of the 
probability of a mistake is difficult to resolve. The Contracting Officer states, 
“At the time of award, there was no obvious reason to doubt that the bid was 
responsive, except that the other two bidders on this item did qualify their 
bids.” This point of view is understandable because of the belief that the Federal 
Specification permitted the stipulation of a larger motor, and we have no reason 
to doubt that the award was made in good faith. On the other hand, Hobart’s 
literature showed a 1% horsepower motor and no effort had been made to find out 
whether any manufacturer could furnish a thirty quart mixer with a one 
horsepower motor. Consequently, the fact that the two other bidders took 
exception to the horsepower requirement could be considered as a reason for the 
Contracting Officer to have suspected an error in Hobart’s bid and requested 
verification. 

If it is determined that the Contracting Officer should not have been “on 
notice” and the contract made to stand the result will be a default action which 
would serve no purpose as the item is not available. If it is determined that the 
Contracting Officer should have been “on notice” the contract can be reformed 
to either delete the item or to permit acceptance of Hobart’s % horsepower 
thirty quart mixer. Because the exception taken to the Federal Specification 
may have had the effect of limiting competition, it would appear that deletion of 
the item is the proper course. In this case, however, of the seventeen bidders 
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solicited, bids were received from Hobart and two other bidders who cannot 
meet our requirements for the finish, so it would seem that nothing would be 
gained by reprocurement. Therefore, we feel the Contracting Officer’s reeommenda- 
tion to permit acceptance of the 4% horsepower motor has some merit. 

Concerning the question of whether the contracting officer may be 
considered to have had constructive notice of Hobart’s mistake on the 
basis that (1) Hobart’s literature showed a half-horsepower motor, 
(2) no effort had been made to find out whether any manufacturer 
could furnish the mixer as specified, and (3) the two other bidders 
took exception to the horsepower requirement, it is noted that the 
invitation did not require submission of literature with the bids, and 
that the literature provided by Hobart was furnished with that firm’s 
letter of July 13, after the contract had been awarded. While we 
consider the expenditure of reasonable efforis, prior to solicitation 
to find out whether a desired product is available to be a proper course 
of action, we do not perceive how an absence of such efforts may 
reasonably be construed as notice that the product is not available 
when it is offered by a bidder. Although we find more merit in the 
view that the failure of the other bidders to offer one-horsepower 
equipment. could be considered as reason for requesting a verification 
from Hobart, we do no! feel that it is adequate to constitute construc- 
tive notice to the contracting officer that Hobart, a major and reliable 
manufacturer of food mixers whose price was substantially higher 
than that of the other two bidders, was actually bidding on a less 
powerful mixer than that called for by the invitation. Accordingly, 
it is our view that the Government has a valid and subsisting contract 
with Hobart fer item 2. 

In our opinion, a modification changing the contract requirements 
from a heavy duty class A mixer to a medium duty class B mixer 
would violate 41 U.S.C. 253(a), which requires that “invitations for 
bids shall permit such full and free competition as is consistent with 
the procurement of types of property and services necessary to meet 
the requirements of the agency concerned.” This statutory provision 
was designed to obtain for the Government the most advantageous 
prices resulting from the widest competition reasonable under the 
circumstances and to afford all interested parties an equal opportunity 
to compete for the procurement. See B-146508, November 7, 1961. 
There appears to be no legal basis for modifying the instant contract 
since the Government did not offer prospective bidders an opportunity 
to offer bids on the less powerful class B mixer. 

Additionally, we do not consider the fact that only three bids were 


submitted as an adequate basis for concluding that a 30-quart mixer 
with one horsepower cannot be secured from the open market. How- 
ever, such a mixer may exceed the actual needs of the requisitioning 
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activity since it appears that the activity is now willing to accept a 
mixer having a half-horsepower motor, on class B machine. In this 
regard we note paragraph 6.1 of the referenced Federal Specification 
states that class A machines are primarily intended for mixing bread 
dough and class B machines are intended for other lighter mixing 
and whipping operations. It appears therefore that the primary factor 
for determination is the use intended for the machine. If the machine 
will be used for the lighter operations, readvertisement would appear 
to be in order for a class B mixer. If the machine is to be used 
substantially for mixing bread dough, then careful consideration 
should be given to the activity’s actual needs as to power. If the one- 
horsepower feature is essential, attempts should be made to procure 
the item from the open market and any excess cost should be charged 
to Hobart. If either the one-half or three-quarters horsepower mixer 
specified in the Federal Specification will suffice, it would appear the 
deletion of item 2 from Hobart’s contract could be proper, and that 
readvertisement should be accomplished in accordance with specifica- 
tions for a class A or class B mixer, provided the activity’s actual needs 
regarding finish are obtainable, since the record indicates that both 
one-half and three-quarters horsepower mixers are available. 

The record shows that other bidders did not meet the IF B require- 
ments for the equipment’s finish. In this regard we wish to point out 
that the Federal Specification’s “finish” provisions in paragraph 3.13 
provide for corrosion resisting steel or that the metal surfaces be pro- 
tected by a corrosion-resistant metallic coating, and where not so pro- 
tected to be finished in accordance with the manufacturer's standard 
practice. In our decision of April 29, 1965, B-156477, we stated that: 

While the preparation of specifications stating the minimum needs of the 
Government is primarily the responsibility of the administrative sgency con- 
cerned, the public advertising statutes have consistently been held to require 
that every effort should be made by the procurement agencies of the Government 
to state specifications in terms that will permit the broadest field of competition 
within the needs reasonably required, not the maximum desired. See 32 Comp. 
Gen. 384 and 41 id. 348. 

In the drafting of specifications caution should be exercised when deviating 
from general requirements of established specifications which are reasonably 
adaptable to the procurement at hand. To reduce competition even in a small 
degree by adding to the specifications restrictive features not embodied in a 
standard Federal or military specification prescribed for use in procurement of 
like or similar items is a serious matter, and such action should be considered 
as a representation that each of such features have been determined by respon- 
sible authority to be necessary to meet the minimum requirements of the 
Government in the particular procurement. 


Originally the instant IFB required a stainless steel finish and was 
later amended to include anodized aluminum. The record does not 
show the reason for such amendment, however it is noted that the 
standard Hobart mixer recommended for purchase has an anodized 
aluminum finish. The question arises whether the amendment was 
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made to accommodate the Hobart product, and whether further re- 
vision should be made to permit the finishes offered by other manu- 
facturers whose bids were nonresponsive in that respect. 

We believe therefore that in any readvertisement of this item the 
IF B specifications should be thoroughly and objectively examined in 
relation to the hospital’s actual requirements. Unless it is established 
conclusively that only the stainless steel or anedized aluminum finishes 
will satisfy such esvential requirements the specification should be 
opened up in that respect to permit maximum competition for the 
contract. 


| B-15978T] 


Contracis—Specitfications-—Changes, Revisions, Etc.—-Amendment 
Requirement 


1 


When an offeror consenting to the use of nonpropriciary dita submitted in a 
presolicitation presentation for the redesic:ning of Bachelor Officers Quarters 
and enlisted nen’s barracks refuses to furnish svuffic! nt informaticn to enable 
other offerors to submit preposais on ouivelent ovtictos anc the Government to 
evaluate proposals, chonging the Peouest for Pronoss's ia i licitation on 

brand name or equal vasis to one in which prospect Yercrs are sree to offer 
items suitable for the need the G.verpment do t recuire the issuance of 
the amendment prescribed peragranphs 3-505(e) an 5.) the Armed 
rervices Procurement :cguiation, the verbal ist neident ico the change 


given at a preproposal conference serving the sa purpose as a written 
amend:ent in that all prospective cfiercr: ere placed iotice of the change 
in the terms of the Request for Proposals. 


Canitraci«a Rrantifiantiana —_ a a , Af. ., me 
Contracts—--Opecifications- -Caanges, Mevisic b -Afier Bid 


Opening—-Price, Quantity, or Quality Effect 
The failure of a contracting offi to :.dvise an offeror 0: inerease in procure- 
ment needs after proposais ned seen opened, an iWcrecs ffecting voth price 
and quentuty, is not prejudicial where the oiferor’s proposal could not be 
evaluated and information io determine the nature and cuality of the items 
offered is refused the Governient, and where the ofieror indicsted no willingness 
to change position in connection with any revised proposal. 


Contracts——Negotiation—--Disclosure of Prices, Ete. 


The refusal of a contracting officer who had conducted contract negotiations 
under the authority of 10 U.S.C. 2304(a) (10) to furnish an unsuccessful bidder 
with a brerkdown of the prices of the successful bidder is concurred in as the 
furnishing of only the total price of a bid is justified under paragraph 8-508.3 
(a) (1V) of the Armed Services Procurement Regulation in view of the number 
of items involved, and the withholding of other information, such as profit, 
overhead rate, trade secrets, manufacturing processes, etc., is proper under 
paragraph 3-508.3(a) (Vv). 


Contracts—Awards—Notice—To Unsuccessful Bidders 


Even though the notice of award of a contract was not issued with the prompt- 
ness contemplated by paragraph 3-508.3 of the Armed Services Procurement 
Regulation. absent a finding of bad faith on the part of either the using activity 
or the procuring activity in the conduct of the negotiated procurement under 
the authority of 10 U.S.C. 2304(a)(10), the propriety of the award, which 
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on the basis of price and other factors is responsive to the needs of the Gov- 
ernment, is not subject to question. 


To Lynch & Bailey, Inc., October 11, 1966: 


Reference is made to your letter of July 27, 1966, protesting against 
the award of a contract to Doolittle-Allen Co. (Doolittle) under Re- 
quest for Proposals (RFP) No. N00265-6108-2601, issued June 6, 
1966, by the Purchase Division, Philadelphia Naval Shipyard, Phila- 
delphia, Pennsylvania, for the redecoration of, and furnishing of 
furniture, fixtures, and draperies and other accessories for the Bache- 
lor Officers Quarters (BOQ) and enlisted men’s barracks at the Lake- 
hurst Naval Air Station, Lakehurst, New Jersey. 

The substance of your protest is that in March 1966, at the request 
of officials at Lakehurst, you conceived plans and specifications for 
redesigning the Lakehurst BOQ and enlisted men’s barracks; that 
on April 14, you presented such plans, etc., to the Government; that 
absent any markings on such data identfying it as your property, you 
reluctantly consented on May 26 to its use as the basis of a formal 
solicitation of proposals, although it was your original understanding 
that “if another bid was required it would only be through G.S.A.;” 
and that you were not notified that an award had been made until you 
made inquiry during the week of July 7 regarding the procurement 
and were advised that award had been made on June 29 to Doolittle. 
Specifically, you protest the use of your data; the failure of the 
procuring activity to give you prompt notice of the award to Doolittle; 
the refusal of the procuring activity to permit you to examine 
Doolittle’s proposal ; the action of the procuring activity in permitting 
Doolittle to change its proposal at no increase in price to include addi- 
tional rooms for which furnishings were required; and the alleged 
unusual procedure whereby Virginia Metal Products, the manufacturer 
of the room partitioning for which the Lakehurst officials had stated 
a preference, furnished you, after the deadline for submission of pro- 
posals, a quotation on the partitioning which was lower than an earlier 
quotation furnished to you by Lakehurst that you had incorporated in 
your proposal. In addition, you relate various conversations between 
your representatives and officials at Lakehurst and at the procuring 
activity, both before and after the award, covering various factors, in- 
cluding an alleged mistake in the RFP regarding areas to be carpeted, 
which, you contend, was not called to the attention of other bidders 
in time to permit any necessary changes in their proposals prior to the 
submission deadline. 

The RFP, which was sent to nine firms, included several brand name 
or equal purchase descriptions, many of which cite your catalog num- 
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bers, and the following pertinent notation appeared on page 11 of the 
RFP schedule: 

Any reference herein to particular makes or models is intended to be de- 
scriptive only, but not restrictive. Such references are used only to indicate 
articles which will be satisfactory. 

Prospective offerors were advised on the face sheet of the RFP 
that proposals would be received at the Philadelphia Naval Shipyard 
until the close of business (4:30 p.m.), June 21, 1966, and on page 11 
of the RFP that a prebid | preproposal| orientation would be con- 
ducted at Lakehurst on June 14, at which time there would be a con- 
ducted tour of the premises to be redecorated, during which 
requirements and dimensions could be taken and floor plans, drawings 
and furniture layout would be furnished to each prospective offeror. 

Two proposals were received by the procuring activity, one from 


+1 


Doolittle quoting a price of $105,345.50 and the other from you quot- 


ing a price of $107,420.22. On June 29, award was made to Doolittle 


on the basis of a revision of its proposal, at a price of $105,838.51, 


citing the authority in 10 U.S.C, 2304(a) (10) for negotiation of con- 
tracts by the military departments where it is impracticable to obtain 
competition. In this connection, the record before our Office includes 
a copy of the Determination and "indings by the contracting officer, 
dated June 3, 1966, citing, as the basis for use of negotiation without 
formal advertising for the proposed contract, the authority contained 
in 10 U.S.C. 2304(a) (10) relating to impracticability of obtaining 
competition, as implemenied by paragraph 3-210.2, Armed Services 
Procurement Regulation (ASPR). The Findings include a statement 
that it was impossible to draft adequate specifications for a formally 
advertised bid since the prospective contractor would be required 
to submit samples of drapery fabrics, carpets, etc., with his proposal 
and to make certain determinations, recommendations, and final 
measurements before submitting his proposal. 

The report forwarded to our Office by the Department of the Navy, 
which we must accept as correct absent sufficient evidence to over- 
come the presumption of its correctness, includes statements by the 
contracting officer at the Philadelphia Naval Shipyard and by the 
acting commanding officer at Lakehurst, who participated in the dis- 
cussions bet ween your representative and officials at Lakehurst during 
the period March through June 1966, which are at variance with your 
version of the procurement procedures employed by naval personnel 
and of the various discussions which you had with such personnel 
regarding the procurement. 

It is administratively reported that you contacted a Mr. Britt at 
Lakehurst on March 29, 1966, on your own volition, offering your 
services for the redecorating and furnishing of the quarters in ques- 
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tion; that prior thereto, Lakehurst officials had solicited two other 
firms regarding the matter, both of which firms submitted, as did you, 
informal presentations to the commanding officer at Lakehurst; and 
that you and all other interested firms were advised initially that 
no funds were available for the work but proposals could be submitted, 
if desired, to the contracting officer at the Philadelphia Naval Ship- 
yard at no obligation to the Government. It is further reported that 
you were never informed that you would be favored in any procure- 
ment but were advised instead, at least twice prior to the issuance 
of the RFP, that the procurement was required to be placed by the 
Philadelphia Naval Shipyard on a competitive basis. 

Concerning the use in the RFP, with your consent, of some of 
the material which you had included in your informal presentation, 
the contracting officer states that such action was prompted by the 
lack of specifications for the required supplies and services; that your 
material was used only in purchase descriptions, the plans relating 
to the layout of the areas to be redecorated being prepared by the 
Public Works Department personnel at Lakehurst on the basis of 
their own information; and that it was assumed at the time your de- 
scriptions were used that you would make available to other prospective 
offerors and to the Government such information as was needed for 
the preparation and evaluation of offers. In this connection, the con- 
tracting officer points to the fact that the use of the words “or equal” 
in the purchase descriptions, together with the notation quoted above 
from page 11 of the RFP schedule, served as notice to other prospec- 
tive offerors that the procurement was not restricted to your furniture 
and accessories. Further, it is reported that in the light of your refusal 
to reveal either to the Government or to any of the other prospective 
offerors any information on the articles you offered, other than as set 
forth in the RFP, to enable such offerors to submit proposals upon 
merchandise equivalent to such articles, the Lakehurst officials ex- 
plained to all five participants in the June 14 preproposal conference 
at Lakehurst, of which you were one, but particularly to Doolittle and 
the three other firms, that the Government desired that each interested 
firm submit a proposal based upon what it thought would be suitable 
for redecorating the quarters involved. 

With further reference to the presolicitation conference, it is re- 
ported that all prospective offerors were escorted throughout each of 
the areas to be carpeted, and Doolittle was thus apprised of the locations 
of the foyers and lounges and the quantity of carpeting which would be 
required therefor. In this connection, it is stated that the fact Doolittle 
has delivered all of the required carpeting under its contract indicates 
that there was no misunderstanding by Doolittle of the wording of the 
carpeting item in the RFP. 
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In addition to the foregoing administrative statements concerning 
your refusal to make available to the Government or to other offerors 
sufficient information for the evaluation and preparation of proposals 
on those items which were identified in the RFP by your name and 
numbers, the record made available to our Office includes a copy of 
Doolittle’s initial proposal dated June 18, 1966, containing a state- 
ment to the effect that Doolittle’s attempts to identify such items by 
reference to listings published by the National Retail Furniture As- 
sociation and similar organizations, as well as by many manufacturers, 
had been unsuccessful; that Doolittle communicated with you by tele- 
phone but was unable to obtain any information from you as to the loca- 
tion of your factories or permission to see the items; and that such 
factors were discussed at the orientation at Lakehurst on June 14, at 
which Doolittle stated, it was advised to submit a proposal on its own, 
not using the Standard Bid Form, and to supply manufacturers’ names, 
qualities, specifications, and decorating and layout recommendations of 
its own. 

Regarding the fact that the first quotation made by Virginia Metal 
Products on the partitioning, which offerors were instructed to use in 
their proposals, was higher than its second quotation, the contracting 
oflicer states that all prospective offerors were instructed to verify the 
quantity of partitioning since there was a reduced requirement con- 
cerning the partitions which could have affected the price. 

As to the change which was permitted in Doolittle’s proposal, the 
contracting oflicer states that Doolittle’s proposal was in other than 
the colonial decor desired by Lakehurst. Accordingly, and inasmuch 
as there arose an additional requirement, after the opening of pro- 
posals, for the decorating and furnishing of three additional rooms in 
the BOQ, Doolittle was permitted to revise its proposal. It is further 
stated that since Doolittle’s revised proposal covering the additional re- 
quirement was lower than your initial proposal covering a lesser num- 
ber of rooms, and since your proposal would have been high in any 
event, the contracting officer was of the opinion that no useful pur- 
pose would have been served by communicating with you regarding the 
additional procurement need. It is the contracting oflicer’s view, there- 
fore, that you were in no way prejudiced by his failure to afford you an 
opportunity to revise your proposal. In this connection, you are ad- 
vised that in its original proposal Doolittle noted that although its 
drawings of the quarters involved showed 37 bedrooms, its proposal 
price for the bedrooms was based on 34 bedrooms, the number reflected 
in the RFP. Further, in the revised proposal offering the colonial 
decor for all areas but the enlisted men’s quarters, as requested by the 
procuring activity, Doolittle quoted a price for the 3 additional bed- 
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rooms and, as justification for its initial offering of contemporary decor, 
referred to its statements in its original proposal concerning the non- 
availability of information regarding the RFP items bearing your 
name and identifying numbers, and to the administrative instructions 
to submit its own proposal. 

With respect to the evaluation of your proposal, the contracting offi- 
cer states that in the absence of any information from you other than 
that shown in your proposal, there was no way of ascertaining the 
nature and quality of the items you offered, the firm of Bailey Joiner 
Co., which you listed as the manufacturer of the items, not being a 
recognized manufacturer. Conversely, Doolittle is reported to have 
given a complete detailed description of each item offered including 
each manufacturer’s name and specification descriptions relating to 
the quality and construction of the items, all of which were listed in 
published catalogs of manufacturers registered with the National As- 
sociation of Furniture Manufacturers, thus enabling the procuring 
activity to intelligently evaluate the quality and price of the items. 

Regarding the failure of the procuring activity to give you prompt 
notice of the award to Doolittle, it is reported that no reason is apparent 
for such failure, since it is the policy of the activity to comply with 
the notice requirements of Armed Services Procurement Regulation 
(ASPR) 3-508,.3, but it is possible that the high volume of fiscal- 
year-end purchase transactions accounts for the delay. 

Concerning the refusal of the procuring activity to disclose to you 
anything more than the total price quoted by Doolittle in its proposal, 
it is reported that the large number of items made the listing of unit 
prices impracticable and that other information was withheld as con- 
fidential pursuant to ASPR 3-508.3. 

Regarding the information which you allegedly received from the 
contracting officer to the effect that award would be made by the com- 
manding oflicer at Lakehurst, the contracting officer states that at 
no time did he imply to you that such officer would sign the award; 
rather, the contracting officer states that you were informed the deter- 
mination of the technical acceptability of the Doolittle proposal was 
made by the commanding officer at Lakehurst and that the award 
(which was signed by the contracting officer) was made to the low 
responsive and responsible offeror. In addition, the acting commanding 
ofticer at Lakehurst states that after review of the two proposals 
received, the technical recommendation to the contracting officer in 
Philadelphia was made by the commanding officer at Lakehurst and 
that at no time did any official at Lakehurst make any promises to 
any offerors as to award of a contract for the proposed procurement. 

With respect to the status of the contract which was awarded to 
Doolittle, the Department of the Navy reports that as of September 1, 
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the carpeting and drapery items had been delivered and installation 
was in progress; that delivery of the furniture and related items was 
expected during the week of September 1; and that delivery of the 
partitioning might be delayed until October 15 due to a strike at the 
manufacturer’s plant. 

ASPR 1-300.1 provides that all procurements, whether by formal 
advertising or by negotiation, shall be made on a competitive basis to 
the maximum prac’ ieable extent. ASPR 3-101 and 3-102(c) provide, 
respectively, that whenever supplies are to be procured by negotiation, 
price quotations shall be solicited from the maximum number of quali- 
fied sources and where a proposed procurement appears to be non- 
competitive, the purchasing setivity is responsible for assuring that 
competitive procurement is not feasible. 

‘SPR 3-2102 sets forth various circumstances in which the nego- 
Hiation authority in 10 U.S.C. 2304(a) (10) may be used, including 
eases in whieh snecifications for the property or services to be pro- 
euved are not available. ASPR 3-501 requires that written requests 
for proposals or quotations be es complete as possible and, among 
other thines, describe the supplies and services to be furnished. ASPR 
1-1206.5 provides that the policies and procedures prescribed in ASPR 
1-1206.2 through 1-1206.4 regarding the use and brand name or equal 
yurchase descriptions in advertised procurements shall be generally 
applicable to negotiated procurements and that if use of the brand 
name or equal clause prescribed in ASPR 1-1206.3(b) is not prac- 
ticable, suppliers shall be suitably informed that proposals offering 
products different from the products referenced by brand name will 
be considered if the contracting officer determines that such offered 
products are equal in all significant and material respects to the 
products referenced. 

ASPR 3-505(c) provides that any information given to a prospec- 
tive offeror concerning a request for proposals or request for quotations 
shall be furnished promptly to all other prospective offerors as an 
amendment to the request, whether or not a preproposal conference 
is held, if such information is necessary to offerors in submitting 
proposals, and ASPR 3-805.1(e) requires the issuance to all prospec- 
tive offerors of amendments covering substantial changes in the Gov- 
ernment’s requirements, 

ASPR 3-508.2 provides for preaward notices of unacceptable offers 


but states that such notices need not be given where the proposed con- 
tract is to be awarded within a few days and notice pursuant to ASPR 


» 


3-508.5 would suffice. 


ASPT 5-508.5, relating to postaward notices to unsuccessful offerors, 
requires that such notice be given promptly and include the following 
information : 
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(i) the number of prospective contractors solicited ; 

(ii) the number of proposals received ; 

(iii) the name and address of each offeror receiving an award; 

(iv) the items, quantities, and unit prices of each award; provided that, 
where the number of items or other factors makes the listing of unit prices 
impracticable, only the total contract price need be furnished ; and 

(v) in general terms, the reasons why the offeror’s proposal was not accepted, 
except where the price information in (iv) above readily reveals such reason, 
but in no event will an offeror’s cost breakdown, profit, overhead rates, trade 
secrets, manufacturing processes and techniques, or other confidential business 
information be disclosed to any other offeror. 


ASPR 3-807.2(a) requires some form of price or cost analysis in 
connection with every negotiated procurement. 

The reported facts indicate that the use of competitive procedures 
for the procurement in question was in keeping with the procurement 
regulations. In addition, although the data included in your presolici- 
tation informal presentation to the Lakehurst officials, which you per- 
mitted the Government to use, was not proprietary, the action of such 
officials in requesting your consent to the use of such data in the RFP 
was compatible with the procedure prescribed in ASPR 3-507.1, relat- 
ing to restricted data included in proposals, whereby the consent of the 
offeror is required for the use of such data for other than evaluation 
of the particular proposal. However, the etfect of your refusal to fur- 
nish sufficient information on the items bearing your name and iden- 
tifying numbers for the purpose of evaluation and preparation of 
proposals was to render such item descriptions valueless, thus necessi- 
tating the change from a solicitation on a brand name or equal basis 
to one in which the prospective offerors were free to offer items suitable 
for the Government’s needs but not necessarily equal to those which 
you might have offered. Although it is our view that the regulations 
require the issuance of an appropriate amendment to the RFP in 
such circumstances, it would appear that the verbal instructions given 
at the preproposal conference at Lakehurst served substantially the 
same purpose as a written amendment, in that all prospective offerors 
were placed on notice of the change in the RFP terms. 

With respect to the failure of the contracting officer to advise you 
of the increase in the procurement need after the proposals had been 
opened and to afford you an opportunity to submit a revised proposal, 
normally such a change in the Government’s requirements, affecting 
both price and quantity, would necessitate such notice to you as well 
as to Doolittle regardless of your standing pricewise on the basis of the 
original proposals. In this case, however, we are advised that your 
proposal was incapable of evaluation due to your refusal to supply 
sufficient information on which the Government could make a deter- 
mination as to the nature and the quality of the items offered by you, 
and there is no indication that you would have been willing to change 
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your position in this respect in connection with any revised proposal. 
Accordingly, it would appear that you were in no way prejudiced by 
the contracting oflicer’s action. Further, the only other offeror, Doo- 
little, was apprised of the change and submitted a revised proposal, 
which, as has been noted, was lower than your original proposal. 


As to the refusal of the contracting officer to furnish you with a 
breakdown of Doolittle’s prices, we must concur with the view of the 
contracting officer that the furnishing of only the total price was 
justified under ASPR 3-508.3(a) (iv) in view of the number of items 
involved and that the withholding of other information was proper 
under ASPR 3-508.3(a) (v). 

In the circumstances, while it is regrettable that the notice of the 
award to Doolittle was not issued to you with the promptness con- 
templated by the procurement regulations and in compliance with 
the procedures normally employed by the procuring activity, or that 
there might have been some misunderstanding on your part as to the 
procedures employed in negotiated procurements, we are unable to 
find that there was any bad faith on the part of either the using activity 
or the procuring activity in the conduct of the procurement. Accord- 
ingly, it is our view that there is no legal basis to question the award 
to Doolittle at the increased price in its revised proposal, which on the 
basis of price and other factors, was found to be responsive to the 
Governnent’s needs. Therefore, your protest must be denied. 


[B-160094] 


Com pensation-—Holidays—-Premium Pay 


Hoyees reporting at 8 a.m. at a field office on a holiday to receive instruc- 
tions and scuay materials, performing less than 2 hours’ service before traveling 
oy rented ears to a station i160 miles distant, arriving at 12 noon, who were not 
“regmiariy scheduied” to work on the holiday are not within the purview of 
» U.S.C. 5342(b) and, therefore, may not have the travel time regarded as 
useparabiec froin work or as performed under arduous conditions to entitle them 
to holiday orendum poy for the hours between & a.m. and 12 noon. However, the 
eiapiG, ees are entitled to the minimum of 2 hours premium pay incident to the 
duiy performed at the first field station and to their basic rate of compensation 
for the remaining hours of the forenoon spent in traveling to the second duty 

cation. 


To the Chairman, United States Civil Service Commission, October 


12, 1966: 

Your letter of September 19, 1966, asks our decision concerning 
the entitlement of several employees of the Civil Service Commission 
to holiday pay for travel time. 
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The facts concerning the situation giving rise to your request are 
recited in your letter as follows: 

On request of the Department of Justice the Commission assigned a group of 
its investigators from its Dallas Region to serve as poll observers at Meridian, 
Mississippi, on Tuesday, May 31, These employees, whose workweek regularly 
begins at 8:00 a.m. Monday, were directed to report at Birmingham, Alabama, 
at 8:00 a.m. on Monday, Memorial Day, to receive instructions and materials 
for study. They reported as directed, received materials and oral instructions, 
were assigned. as two-man teams and directed to car rental agencies to obtain 
cars and proceed to designated motels in the vicinities of the polling places, 
where they were to remain immediately available for further orders and in the 
meantime study the materials. 

We have no problem as to the hours arter arrival at the motels at Meridian 


at 12;00 noon, as the employees were continuously working from that time 
on for some hours. 


a 


You suggest that our decision 26 Comp. Gen. 631 (cited in 28 td. 183; 
id. 547 and 37 id. 1—relating to situations of travel time during which 
actual work was performed or travel time outside the regular tour 
of duty), appears to present a comparable case. We agree that the 
facts considered in 26 Comp. Gen. 631 parallel those presented in your 
letter except that in the cited case there was present an emergency 
which apparently was deemed sufficient to remove the case from the 
general rule. 

As stated in our decision of April 25, 1949, B-83278—relating to an 
employee “scheduled” to work on November 11, 1948, a holiday, as 
distinguished from “regularly scheduled” to work on holidays—the 
position of our Office regarding payment of holiday and overtime 
compensation for travel time was restated in our decision 28 Comp. 
Gen. 547 to again bring into focus the concepts of work and arduous 
conditions of travel. In the latter decision we ruled in effect that to 
justify payment of travel time during overtime or on holidays the 
circumstances and conditions of the travel must be so unusual as to 
warrant a conclusion that the travel was inseparable from work. A 
more recent expression of our views may be found in 40 Comp. Gen. 
439, a decision rendered since amendment of the Federal Employees 
Pay Act of 1945 by section 205(b) of the act of September 1, 1954, 
Public Law 763, 5 U.S.C. 912b (1964 Ed.), now 5 U.S.C. 5542(b) (2). 

In the case presented by your letter we understand that the Com- 
mission employees drove or rode as passengers in rented automobiles 
from Birmingham, Alabama, to Meridian, Mississippi, a distance 
of about 160 miles. No work as such was performed during the travel ; 
neither does it appear that the travel was under arduous conditions. 

Your specific questions concerning the case are as follows: 


(1) May the Commission pay these employees at holiday premium rates for 
the 4 hours from 8 :00 a.m. to 12:00 noon? 

(2) If not, would it be correct to pay them for two hours at holiday premium 
rates for the service of less than 2 hours beginning at 8:00 a.m.? 
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In line with our later decisions, holiday premium pay being payable 
for actual work or travel carried out under arduous conditions, the 
employees may not be allowed pay at the premium rate for the travel 
time between 8 a.m. and 12 noon. We have not overlooked that part of 
5 U.S.C. 5542(b) stating that time in a travel status shall be con- 
sidered as hours of employment when it falls within the hours of an 
“employee’s regularly scheduled administrative workweek.” Our opin- 
ion is that that provision was intended to apply only to days on which 
an employee is “regularly scheduled” to work. 

Under section 302(b) of the Federal Employees Pay Act of 1945, 
as amended, 5 U.S.C. 922(b), now section 5546(b), the employees 
would be entitled to the minimum of 2 hours premium pay incident 
to their work in Birmingham and to the basic rate of compensation 
for the remaining hours of the forenoon spent in traveling to Meridian. 


[B-159504] 


Bids—Two-Step Procurement—Discontinued and Contract Nego- 
tiated—Propriety 

Discontinuing a two-step procurement procedure pursuant to paragraph 3-210.2 
(iii) of the Armed Services Procurement Regulation and negotiating a contract 
with the firm whose specifications for the only technically acceptable equipment 
offered had been used to draft the first step of the procurement to define the 
minimum needs of the Government was not improper, the anticipated participa- 
tion of manufacturers that could match the major advancements made in the 
equipment not having resulted, and although the failure of the two-step advertis- 
ing effort generated a sole-source procurement, the intent of the procedure was 
not to eliminate competition, notwithstanding competition under the first step 


may have been restricted to some extent, nor to circumvent the difficult task of 
sole-source justification. 


To Comcor, Inc., October 13, 1966: 


Further reference is made to your letter of June 20, 1966, protesting 
against the alleged misuse of two-step procurement procedures by the 
Department of the Air Force, Air Force Missile Development Center 
(AFMDC), Holloman Air Force Base, New Mexico, in connection 
with the purchase of a hybrid differential analyzer system. 

On December 16, 1965, a Letter Request for Technical Proposals 
(LRFTP) was issued as the first step of the procurement whereunder 
technical proposals for the item to be procured were solicited from 
interested sources of supply. The analyzer system was required to be 
capable of handling a variety of problems connected with missile test 
systems analysis, and the simulation of aerospace systems and high- 
speed rocket sleds. The LRFTP contained a “Statement of Work” 
which gave a complete and detailed description of the equipment re- 
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quired by the Government. However, offerors were encouraged to sub- 
mit multiple technical proposals presenting different basic approaches. 

Four technical proposals were received on January 18, 1966, and 
were forwarded to the using activity (Air Force Missile Development 
Center) for evaluation to determine compliance with specification re- 
quirements. It was thereafter determined that only the proposal of 
Electronic Associates, Inc. (EAI), was technically acceptable. Upon 
notification that the remaining proposals were technically unaccept- 
able, your firm and the two other companies complained that the 
evaluation favored EAT. As a result thereof, the contracting officer on 
April 6, 1966, notified your firm and the other companies that their 
proposals would be given further consideration if, by amendment, such 
proposals would comply with but five fundamental performance re- 
quirements of the specifications. It is reported that only your firm 
submitted an amendment which you believed would make your pro- 
posal comply with the five fundamental requirements as outlined by 
the contracting officer. The proposal of your firm, as amended, was 
again evaluated by Air Force technical personnel and it was deter- 
mined that your proposal, as amended, still did not meet the Air 
Force requirements. Your firm was advised that your proposal, as 
amended, was not technically acceptable and that it would not be con- 
sidered further. Since only one technical proposal, that of EAT, was 
found to be technically acceptable, the contracting officer, in accord- 
ance with paragraph 3-210.2(iii), Armed Services Procurement. Reg- 
ulation, discontinued the two-step procurement and proceeded to nego- 
tiate a contract for the equipment with that firm. As a result of the 
negotiations, contract No. AF 29(600)-—5740, in the amount of $234,384, 
was awarded to EAI on June 17, 1966. It is reported that as of August 
29, 1966, EAT had completed approximately one-half of the contract 
work. 

You protest against the action taken in this procurement on the 
basis that AFMDC intended to purchase the equipment from EAT 
and that it merely employed the two-step procurement procedure to 
eliminate competition and to circumvent the difficult task of sole source 
justification. In support of your contention, your firm contends that 
the specifications in the LRFTP were copied almost entirely from the 
specifications and literature published and distributed by EAT. 

The Department of the Air Force has advised us that the AFMDC 
specifications for the hybrid differential analyzer system were based 
substantially on a set of specifications furnished by EAT in January 
1965, describing its model 8800 scientific computing system. It is re- 
ported that the decision to follow EAI’s specifications was based on 
a determination by Air Force technical personnel that the equipment 
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offered by EAI would best meet the needs of the Government. It also 
is reported that such decision was not made until the literature of 
four other manufacturers had been studied carefully. 

Regarding its use of the two-step procedure on this procurement, 
the Department of the Air Force states as follows: 


The specifications for subject invitation for proposal were the results of a 
determination of the equipment needs of this organization and a survey of the 
state of the art based on equipment descriptive literature of various applicable 
major manufacturers. The result of this survey was that the Electronic Asso- 
ciates Model 8800 System represented the most advanced equipment and offered 
many new features which were considered particularly advantageous for the 
tyne of work anticipated to be carried out on the new analyzer. * * * 

The question was considered if this procurement should not be handled as 
sole source procurement. However, since production of this type of equipment 
is a highly competitive field it was considered possible that other manufacturers 
would 2lso come up with new designs of equal or superior features. Therefore, 2 
step procurement was considered most desirable 

The specifications were written «o that they would refiect the latest state 
of the art but also leaving in mind, that at least one manufacturer could meet 
the requirements. * * * As in the invitation for proposals manufacturers were 
specifically asked to submit alternate proposals, the evaluation was based on 
the guideline that of alternate proposals all those items were acceptable which 
met the same objectives as indicated by the specifications with respect to overall 
performance, speed, bandwidth, convenience of operation, precision, reliability, 
load capacity and to other aspects outlined in the General Equipment Character- 
istics, paragraph 1.2 of the specifications. * * * 


This Office has sanctioned the use of the two-step procurement proce- 
dure. 40 Comp. Gen. 35. Part 5, section If, of ASPR sets forth the 
conditions and procedures for its use. Subsection 502(a) provides: 


(a) Two-step formal advertising shall be used in preference to negotiation 
when all of the following conditions are present, unless other factors require 
the use of negotiation, e.g., 3-213; 

(i) available specifications or purchase descriptions are not sufficiently definite 
or complete or may be too restrictive, and the listing of the salient character- 
istics in a “brand name or equal” description would likewise be too restrictive, 
to permit full and free com>etition without technical evaluation, and any neces 
sary discussion, of the technical aspects of the requirement to insure mutual 
understanding between each source and the Government ; 

(ii) definite criteria exist for evaluating technical proposals, such as design, 
manufacturing, testing, and performance requirements, and special requirements 
for operational suitability and ease of maintenance ; 

(iii) more than one technically qualified source is expected to be available ; 

(iv) sufficient time will be available for use of the two-step method; and 

(v) a firm fixed-price contract or a fixed-price contract with escalation will 
be used. 


Upon review of the record before us, we find no basis to question 
the use of two-step advertising procedures in this situation. In re- 
gard to your contention that the contracting officer was prompted to 
use two-step procurement procedures in order to eliminate competi- 
tion, we believe that the records show that the intent of that official 
was to the contrary. The contracting officer’s intent to obtain competi- 
tion is evidenced by the fact that after the conclusion of the original 
evaluation, the contracting officer advised the three companies which 
had filed unacceptable proposals, which included your firm, that all 
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the companies had to do to obtain further consideration of their pro- 
posals was to make the proposals conform to only five of the perform- 
ance requirements of the specifications. This fact gave such proposers 
further notice that they could deviate from nonessential details of the 
specifications and use any approach they desired, provided the equip- 
ment they offered met the five fundamental performance requirements 
of the specifications. The record indicates that your firm believed that 
it could meet these requirements but failed to meet these basic tech- 
nical requirements upon further amendment of its proposal. 

While it is the duty of our Office to determine whether advertised 
specifications are unduly restrictive of competition, it is apparent that 
the Air Force was justified in specifying the minimum requirements 
which your proposal had to meet. 40 Comp. Gen. 40. As stated in 36 
Comp. Gen. 251, there is no requirement that the United States pur- 
chase equipment without intelligent reference to the particular needs 
to be served; nor is the Government to be placed in the position of 
allowing bidders to dictate specifications which will permit acceptance 
of equipment which does not, in the considered judgment of the con- 
tracting agency, reasonably meet the agency’s needs. 

It would appear that the first step of the procurement was drafted 
mainly around the technical details of the EAI product and that it 
may have restricted to some extent the opportunity of interested of- 
ferors to submit technically responsive proposals. However, the tech- 
nical experts of the Air Force have reported that the inclusion of the 
performance features of the EAI equipment in the first step was nec- 
essary to clearly define the minimum requirements of the Government 
but they also believed that other qualified manufacturers could match 
all the major advancements in the state of the art as represented by 
the EAI equipment. For that reason, the Air Force believed that a 
basis for competition existed. While the two-step advertising effort 
failed and by reason thereof generated a sole-source procurement, we 
cannot say that the actions taken were patently improper or contrary 
to the pertinent provisions of law or regulation. 

Your protest is therefore denied. 


[[B-159813] 


Housing—Military Personnel—Construction Cost Limitations—Bid 
Evaluation 


In evaluating the low bid for the construction of bachelor officers quarters and 
mess under an invitation imposing a statutory limitation on the cost of the 
quarters, the contracting officer properly considered as a price deduction an 
amount shown on only one of two otherwise similar sheets that accompanied the 
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bid and which were submitted in addition to the required price breakdown sheet, 
and the modified price exceeding the cost breakdown ceiling prescribed for the 
quarters, the “all other work” item being out of line with other bids and the 
Government’s estimate, the contracting officer properly requested review and 


permitted modification of the original cost breakdown and, therefore, the contract 
awarded is valid. 


Bids—Prices—Discrepancies—Price Sheet and Bid Form 


The provisicn of a specification to the effect that when total amounts shown on 
the price breakdown sheet and bid form differ the bid form prevails is not for 
application where the information sheet submitted with a bid is considered 
additional to the price breakdown sheet and a modification of bid price. Nor 
would the provision be for application if the additional sheet were to be con- 
sidered a cost breakdown modification, the bidder having even if not conforming 
with bid form requirements indicated intent to modify its bid. Therefore, the 


fact that the invitation provides that one amount is to prevail over another 
amount is not always the critical factor. 


Bids—Unbalanced—Propriety of Unbalance 


The unbalance between the cost of constructing officers’ quarters and the other 
work contemplated produced by permitting the low bidder to modify its original 
cost breakdown to meet the statutory limitation imposed on the construction cost 
of the quarters, spotlights the error in the statement of costs but does not come 
within the purview of paragraph 18-110(c) of the Armed Services Procurement 
Regulation providing protection against bidders unbalancing bids with a view 
to overloading costs of other work so that the costs on the work governed by a 
given dollar limitation will come within the limitation, and the modification 
of the cost breakdown permitted was proper. 


Bids—Unsigned—Agent’s Signature 


Although the president of a corporation who signed the bid and price breakdown 
sheet did not sign or initial the additional sheets submitted with the bid to 
modify prices, the omission is a matter of form that may be waived in view of 
the fact one of the sheets was signed by an ostensible agent authorized by the 
corporation to act in that capacity. 


To H. Hayden Rector, October 13, 1966: 


Reference is made to your letter of July 27, 1966, protesting on 
behalf of K. Chavis General Contractor, Inc., against the award to the 
Development Corporation of America (DCA) of contract NBy-75989 
covering the construction of bachelor officers quarters and mess at the 
United States Naval Station in Pensacola, Florida. 

The bid form, standard form 21, provided space for a bidder to bid 
on four items. Item 1 solicited a total price for the entire job. For 
each item thereafter, space was provided for the bidder to insert a total 
price for the job based upon certain omissions and substitutions from 
the requirements in the numbered item preceding it. A separate form, 
the price breakdown data form, provided space for the bidder to show 
separately for each of the four items the total of all the costs of the 
barracks to the 5-foot line, the total of the costs for all the other work 
and the total of those two costs. Above the space provided on this form 
for the bidder’s signature, there appeared the following statement: 
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CERTIFICATION 


The undersigned bidder hereby certifies that each price stated above includes an 
approximate apportionment of all estimated applicable costs, direct and indirect, 
as well as overhead and profit. 


The statutory ceiling on the bachelor officers quarters is $1,887,000. 
The ceiling is determined by multiplying the capacity of the quarters, 
222 men, by the $8,500 per man limit set by law for the quarters. How- 
ever, it is the practice of the contracting agencies to state a lesser limit 
in the invitations for bids to allow for contingencies which may arise 
in the course of construction. In the immediate case, the specification 
incorporated by reference in the invitation provided a cost limitation 
of $1,400,000 for the bachelor officers quarters. In this regard, the 
specification stated : 


1A.22 Statutory cost limitation. Bidders are advised that current laws set a 
cost limitation for bachelor officers quarters. The cost limit (contract price level) 
for this project is $1,400,000 for all work out to the five-foot line. The term “to the 
five-foot line” is defined as including construction encompassed within a theoreti- 
cal line five feet from the face of exterior walls and includes 64 percent of total 
air conditioning cost for the complete facility, all permanently built-in equipment 
attached to the structure as required by this specification and the 50’-0’’ x 111’— 
10’’ administrative-lobby-lounge portion of the mess facility building. Excluded 
from the bachelor officers quarters costs are the costs of unusual features such 
as special foundations, extraordinary sub-surface conditions (e.g., rock excava- 
tion) and messing facilities. 

1A.22.1 Cost of messing facilities. The total cost of the bachelor officers 
quarters shall exclude all costs directly or proportionally chargeable to the 
messing facility except for the specific percentage of total air conditioning costs 
and the administrative-lobby-lounge portion of the mess facility building as set 
forth above under costs which will be included with the bachelor officers quarters. 

1A.22.2 Price breakdown. Bidders are required to break down their bid for 


each bid item to indicate the amount bid for construction subject to statutory 
cost limitations. Separate bid items will not be used to provide this breakdown. 
The breakdown shall be submitted with the bid on the forms attached to the bid 
(Standard Form 21) for this purpose. 

1A.22.3 Any subsequent reports referring to costs subject to statutory limita- 


tions must be consistent with the contractor's bidding data breakdown. 
Further, section 1D.4 of the specification stated: 


1D.4 Price breakdown data. Each bidder shall submit with his bid the price 
breakdown required by paragraph titled “Statutory cost limitation” in Section 1A. 
These prices shall be in addition to the prices required by Standard Form 21, 
“Bid Form.” In the event the total amounts shown on the price breakdown 
differ from those shown on the bid form, the amount as shown on the bid form 
shall govern. 


Bids were opened on June 15, 1966. Eight firms submitted bids on 
the project. DCA bid $2,500,000 on each of the four items on the bid 
form. On the price breakdown data sheet accompanying the bid, the 
bidder indicated after each of the four items $2,000,000 for all costs 
of the barracks to the 5-foot line, $500,000 for all other work and 
$2,500,000 for the total amount. Both the bid form and the price break- 
down sheet were signed by Alvin Sherman as president of the corpora- 
tion. These forms were accompanied by two sheets, not Government- 
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furnished, which were almost exact duplicates. At the top of the first 
sheet, there was printed in bold letters “B/D” and thereafter follow- 
ing the word “JOB” there was written “#75989” and following the 
word “DATE” there was written “6-15-66.” The sheet continued as 
follows: 

2 SHEET—(continued) 


BARRACKS COST—BID ITEM #1—ADD—$110,000.00 
ALL OTHER WORK—BID ITEM #41—DEDUCT—$410,000.00 
TOTAL AMOUNT—BID ITEM #1 


BARRACKS COST BID ITEM #2—ADD—$104,000.00 
ALL OTHER COST “ ‘¢  #2—DEDUCT—$419,000.00 
TOTAL AMOUNT 5 “«  $#2—DEDUCT—$315,000.00 


BARRACKS COST BID ITEM #3—ADD—$70,000.00 
ALL OTHER COST “ “  #3—DED UCT—$420,000.00 
TOTAL AMOUNT “ “«  #3—DEDUCT—$511,000.00 


BARRACKS COST—BID ITEM #4—DEDUCT—$20,000.00 
ALL OTHER COST “ ‘¢  #4—DED UCT-—$420,000.00 
TOTAL AMOUNT = ‘«  #4—DED UCT—$600,000.00 

DEVELOPMENT CORPORATION OF AMERICA 

2514 HOLLYWOOD BOULEVARD—HOLLY WOOD 

FLORIDA 


s/John Ragland 


The second sheet is different from the first in only two respects. First, 
after “Total Amount—Bid Item #1,” the second sheet states “DE- 
DUCT—$300,000.00.” Second, it does not have the signature of John 
Ragland. 

From the foregoing, the contracting office decided that the bidder 
intended to modify the $2,500,000 price for item 1 with a $300,000 de- 
duction and treated the bid as one for $2,200,000. By telegram of 
June 15, the president of the corporation confirmed that the bidder 
intended to modify its bid on item 1 with a $300,000 reduction in 
bid price. The same telegram affirmed the total deductions on the 
other three items and stated that the deductive totals on items 3 and 
t were correct, but that the barracks deducts had been understated. 

The offers received on item 1 from the other seven bidders ranged 
from $2,273,000 bid by K. Chavis General Contractor to a high of 
$2,444,000. The Government estimate for item 1 was $2,247,000. 
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However, while the $2,200,000 aggregate price on item 1 compared 
favorably with the Government estimate and the bids received, the 
cost breakdown for the quarters was in excess of the $1,400,000 ceil- 
ing provided in the invitation. In that regard, as indicated above, 
the bidder had stated a cost of $2,000,000 in the cost breakdown for 
work to the 5-foot line to which the accompanying “BID” sheet had 
indicated $110,000 was to be added, bringing the cost to the 5-foot 
line to $2,110,000 and leaving the cost of the other work at $90,000. 
At this point, it should be observed that the Government’s estimate 
for the other work was $756,096 and that the breakdowns of costs sub- 
mitted by the other bidders for the same work ranged from $705,000 to 
$1,350,000. Some of the bidders prior to bid opening furnished price 
modifications of their bids, but did not indicate how the price reduc- 
tions were to be apportioned between the two cost items on the break- 
down sheet. If the entire reductions offered were applied solely to the 
“other work” category, the range on that work would be from $603,000 
to $1,094,000. 

Since four bidders had submitted breakdowns on item 1 indicating 
that the work on the quarters could be accomplished within the ceil- 
ing, DCA was requested to review the cost breakdown to determine 
if it was in error and if found to be erroneous, to forward a cor- 


rect breakdown. By letter of June 22, the bidder advised that, contrary 


to advice in the specification, it had included the messing facility 
with the quarters in figuring the cost to the 5-foot line. The letter 
stated that the correct cost breakdown was: 


Barracks Bldg. 1, 398, 000 
All Other 802, 000 


TOTAL 2, 200, 000. 
Relying upon a decision of this Office, B—158595, May 26, 1966, which 
upheld the propriety of a similar modification, the bidder was per- 
mitted to modify the original cost breakdown and an award was 
made to it for item 1 on June 29, 1966. 

You have protested against the award on a number of grounds. 
You refer to the fact that the bidder indicated with its bid that it 
had exceeded the $1,400,000 limitation specified in the specification and 
for that reason alone you suggest that it should not have been consid- 
ered. In that connection, you quote from the Armed Services Pro- 
curement Regulation as follows: 


18-110 Statutory Cost Limitations. 

(a) Contracts for construction shall not be awarded at a price in excess of 
statutory cost limitations unless the limitations for the particular contract 
can be and have been waived and shall not be awarded at a price, which, with 
allowances for Government imposed contingencies and overhead, exceeds the 
statutory authorization for the project. 
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(b) Invitation for bids and requests for proposals containing one or more 
items subject to statutory cost limitations shall state in a separate schedule the 
applicable cost limitation for each item subject to a specific statutory cost 
limitation. Invitations for bids and requests for proposals shall state specifically 
that a bid or proposal which does not contain prices for the individual schedules 
will be considered non-responsive. Bids or proposals shall contain a certifica- 
tion that each such price includes an approximate apportionment of all estimated 
applicable costs, direct and indirect, as well as overhead and profit. 

(c) A bid or proposal containing prices within statutory cost limitations only 
because such bid or proposal is materially unbalanced shall be rejected. An 
unbalanced bid or proposal is one which is based on prices significantly less 
than cost for some work, and prices which are overstated for other work. A 
bid or proposal containing prices that exceed applicable statutory cost limita- 
tions shall be rejected, unless for construction cf cold storage or regular (general 
purpose) warehousing, barracks for enlisted personnel or bachelor officer’s 
quarters, and the determination of the Secretary of Defense has been obtained 
that the limitations on construction costs in the annual Military Construction 
Act shall not apply as impracticable. In addition, where appropriate provision 
is made in the invitation for bids or request for proposals, separate award may 
be made on individual items whose price is within or not subject to any appli- 
cable cost limitation, and those items whose price is in excess of the limitations 
shall be rejected. Such a provision for separate award shall not be made unless 
determined to be in the best interest of the Government. 


Further, you contend that the two sheets which accompanied the 
bid form and the cost breakdown should have been considered as a 
modification of the price breakdown sheet rather than as a modifica- 
tion of the bid. Your basis for this contention is that the bid form has 
a place for insertion of only one numerical amount for each item, 
whereas the breakdown sheet has a place for an amount for the sub- 


parts of each item, and the sheets accompanying these forms change 
the amounts of the subparts which are in the breakdown sheet. Along 
this line, you refer to the fact that the additional sheets are identified 
by the words “BID” and “#2 SHEET (continued)” and you state 
that the number two sheet of the bid would be in the price breakdown 
sheet. From this you reason that since the modification of the break- 
down sheet makes the total on that sheet inconsistent with the bid total 
on the bid form, there should be applied paragraph 1D.4 of the 
specification which provides that, if the total amounts shown on the 
price breakdown differ from those shown on the bid form, the amount 
as shown on the bid form shall govern and, therefore, the bid for 
item 1 must be considered as one for the amount stated on the bid 
form, $2,500,000, which was not the lowest offer received. In any 
event, you question the deduction of $300,000, since it only appears 
on one of the additional sheets, having been left blank on the other. 
Also, you say that it is not a reliable figure because of other obvious 
errors on the other items on the sheet. Even if accepted as correct, you 
point out that it unbalances the cost breakdown. Additionally, you 
contend that even if you were to concede that the sheets were a bid 
modification, instead of a cost breakdown modification, it would not 
be proper to consider them since they are not initialed by the person 
signing the bid and all the bid items were not bid upon. In the latter 





304 DECISIONS OF THE COMPTROLLER GENERAL [46 


connection, you apparently have reference to the absence of a total 
for item 1 on one of the additional sheets. With regard to the absence 
of initials, you refer to section (a) of paragraph 5 of the Instructions 
to Bidders which states that if changes appear on the forms they must 
be initialed by the person signing the bid. With regard to the so-called 
lack of a bid, you refer to section (b) of the same paragraph which 
states that where the bid form explicitly requires that the bidder 
bid on all items, failure to do so will disqualify the bid. Finally, 
you suggest that the principal basis for the decision in B-158595 
was that the $62,000 adjustment of the cost breakdown to conform 
to a $1,671,660 limitation in the invitation was not such an adjust- 
ment as would indicate that the original cost breakdown was un 
realistic or was not a true approximation. In contrast, you refer to 
the fact that a $712,000 adjustment was made to come within the 
$1,400,000 invitation limitation in this case. Therefore, you state that 
the original costs quoted on the quarters and the other work in this 
case are not approximate or realistic and that our prior decision is 
not applicable. 

In our opinion the contracting office was correct in considering the 
additional sheets as a modification of the bid. While the statement on 
the sheets that they are a continuation of sheet 2 is subject to an 
interpretation that they are intended to modify the price breakdown 
sheet, it is of importance that the sheet is also headed “B/D” and just 
before the “DEDUCT—$300,000.00” there is the indication that this 
is to be applied against the “Total Amount—Bid Item #1.” This 
would seem to indicate an intention to modify the bid as well. How- 
ever, even if the information should be interpreted as modifying the 
price breakdown sheet alone, and even though the specification pro- 
vides that in the event of an inconsistency between the bid and the cost 
breakdown sheet, the bid shall prevail, in a case like this where the 
bidder has provided information with its bid showing a specific in- 
tention to modify the bid, albeit the information may be furnished 
in connection with some other aspect of the bid, we do not believe the 
bidder should be faulted because it neglected to conform the bid form 
to its obvious intention. In that regard, it may be pointed out that, 
although an invitation provides that in a case of error in extension 
of price in the bid the unit price will govern, our Office has held 
that where there appears no basis for reasonable doubt but that the 
unit price was in error rather than the extended amount, the latter 
price should govern. 36 Comp. Gen 429; 37 id. 829. Therefore, the fact 
that the invitation provides that one amount is to prevail over another 
amount is not always a critical factor. 

While it is true that only one of the sheets the bidder accompanied 
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with its bid stated “DEDUCT—$300,000.00” for item 1, and the other 
was blank in that respect, probably through oversight in the haste of 
last-minute preparation, there is no inconsistency between the two 
sheets in that the blank one does not indicate any different result and 
the correct mathematical application would produce a $300,000 re- 
duction. While there are mathematical errors on both sheets with 
respect to items 3 and 4 on the sheets, those are not items upon which 
an award was made and consideration of them is not necessary nor 
pertinent to item 1. Moreover, in another case where there was con- 
sidered the effect of a bidder submitting a bid in triplicate with only 
one carbon copy stating a discount, which discount would make it low 
bidder, it was held that it was proper to consider the bid as containing 
the discount. B-145731, June 22, 1961. Further, the bidder had bid 
on all the items it was requested to bid upon and although one of its 
additional sheets does not contain a total for item 1, it is obvious 
from the other sheet that a $300,000 deduction is intended. Therefore, 
it cannot properly be said that the bidder failed to bid on everything 
it was required to bid upon, and paragraph 5(b) of the bidding 
instructions does not appear to have been violated. 

Of course, the resulting addition of $110,000 to the work up to the 
5-foot line and the resulting deduction of $410,000 from the cost of 
the other work produces a marked unbalance between those two costs, 
but it is this unbalance which spotlights the error in the statement 
of those costs. While it could be that bidders might unbalance bids 
with a view toward overloading costs of other work so that the costs 
on the work governed by a given dollar limitation will come within the 
limitation, no useful purpose would appear to be served for a bidder, 
who reasonably can be expected to be bidding with the view of being 
successful in obtaining an award of a contract, to deliberately over- 
load the costs for that part of the work within the limitation and at 
the same time state a ridiculously low cost for other work. It is the 
kind of unbalancing first mentioned which Armed Services Procure- 
ment Regulation (ASPR) guards against in paragraph 18-110(c). 

Although the president of the corporation signed the bid and the 
price breakdown sheet and did not sign or initial the additional sheets 
furnished with the bid which modified the prices, one of the sheets 
was signed by a Mr. John Ragland on behalf of the corporation. He 
was therefore an ostensible agent of the corporation authorized to act 
for it in that capacity. As a matter of fact, by telegram of June 28, 
1966, the president of the corporation confirmed that prior to bid open- 
ing Mr. Ragland was authorized to act in the capacity he did. In that 
connection, in B-149134, September 20, 1962, there was considered the 
contention of a protestant that changes in a corporation’s bid were not 
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initialed by the person signing the bid as required by the invitation 
and that an amendment of the bid was signed by another person. The 
decision to the protestant indicated that notwithstanding the use of 
mandatory language in the provision in question, the omission was a 
matter of form which could be waived. 

While you place emphasis upon the fact that there was a greater 
discrepancy in the cost breakdown submitted by DCA than there was 
in the breakdown considered in B-158595, the prime basis for the latter 
decision was spelled out as follows: 

At the outset it will be noted that the invitation for bids required bidders to 
quote under item No. 1 a lump-sum price for the entire work. Also, there was no 
provision under item No. 1, or elsewhere, indicating that the breakdown informa- 
tion pertaining to costs limitation would affect the evaluation of the bid. Neither 
do we feel that the invitation terms, read as a whole, can reasonably be construed 
to require a bidder to strictly adhere, in its cost breakdown, to the cost limita- 
tion stipulated in paragraph 1A 20 of the special provisions of the invitation, 
in. order to be eligible for consideration for award. The Department states, and 
we see no reason to disagree, that the purpose of the breakdown of costs was 
for the convenience of the contracting office in determining whether the costs 
of the entire project were properly allocated. As indicated by the certification 
on Appendix “A,” each of the prices shown on the cost breakdown included an 
approximate apportionment of all estimated applicable costs, direct and indirect, 
as well as overhead and profit. Since the prices shown in Oberg’s cost breakdown 
were approximate, we are of the opinion that they were subject to adjustment 
in circumstances which indicate that the costs were not properly allocated. 
Since the conditions outlined in the quoted paragraph are present in 
the immediate case, a similar result is justified here. That the work 
can reasonably be expected to be accomplished within the administra- 
tive limitation is apparent from the cost breakdown furnished by your 
client and several other bidders. Accordingly, the new breakdown fur- 
nished by the bidder is realistic, and authorization for correction of the 
price breakdown within the administrative limitation in the invitation 
and within the limits of the total bid appears proper. 

As indicated above, you have quoted ASPR 18-110 in support of 
the protest. However, since the contract actually awarded to DCA is 
within the prescribed limitation, there is no violation of subparagraph 
(a) of paragraph 18-110. Further, since the DCA bid did contain 
prices for the individual schedules, it is not nonresponsive as provided 
under subparagraph (b) where there is a failure to bid on individual 
schedules. The unbalancing aspect of subparagraph (c) has been con- 
sidered in another part of this decision. Moreover, while subparagraph 
(c) states that a bid containing prices exceeding applicable statutory 
cost limitations shall be rejected, in view of the obvious error in the 
price on the work to which the cost limitation applies, and for the 
reasons quoted above in our decision B—158595, it would not be appro- 
priate to reject the bid in the immediate case. 

In accordance with the foregoing, our Office finds no basis for ques- 


tioning the validity of the award made and the protest is thus denied. 
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Contracts—Protests—Resolution—Administrative Level of Au- 
thority 


The resolution of a written protest presented prior to award by an unsuccessful 
bidder to the contracting agency that is required by paragraph 2-407.9(b) (3) 
of the Armed Services Procurement Regulation has been satisfied when the 
contracting officer, legal counsel, the supervisory contract negotiator, and the 
contract negotiator meet before the award of the contract and confirm the non- 
responsiveness of the bid of the protestant, the low bidder, the regulation not 
specifying the particular level at which a bid protest is to be resolved. Under 
paragraph 2-407.9(b) (2), when a protest has not been lodged directly with the 
Comptroller General prior to contract award, his views need be obtained only 
if considered desirable. 


Bids—Evaluation—Delivery Provisions—Time Limitation 


Under an invitation providing a maximum period of 210 days for delivery of 
final instruction manuals, submission of preliminary manuals “early enough 
to assure compliance with the contract delivery schedule,” 30 days for review, 
and that the desired 90 days for submission of the manuals will control unless 
an alternate time is specified, a bid offering delivery in 180 days in the alternate 
time space is a nonresponsive bid, for it would be impossible to submit pre- 
liminary manuals on the maximum 180th day, allow 30 days for review, make 
corrections, and deliver the final manuals within the maximum delivery time of 
210 days. Therefore, notwithstanding, the general statement that preliminary 
manuals should be submitted early, the contracting officer is required to con- 
strue the alternate time of 180 days specified by the bidder for delivery of the 
manuals as a definite offer that is incompatible with the maximum delivery 
date for the final manuals. 


Bids—Late—Public Opening 


When a bidder is not responsible for the late arrival of his bid, and the bid is 
made available for public inspection to the same extent as other bids received, a 
public opening of the late bid is not required under 10 U.S.C. 2305(c), as the 
integrity of the bidding system is fully protected upon establishing the late arrival 
of the bid was due to no fault of the bidder, and by making the bid available for 
public inspection. 

Bids—Late—Mail Delay Evidence—Bidder Not Responsible 
Failure to fully comply with paragraph 2-303 of the Armed Services Procure- 
ment Regulation providing for obtaining evidence of timely mailing prior to the 
consideration of a late bid does not require cancellation of the award, a subse- 
quent investigation producing sufficient evidence to show that the late receipt of 
the bid was occasioned by the post office using first-class mail when the bidder 
paid for and requested airmail transportation, and the error beyond the control 
of the bidder, the fact that the bid envelope was not marked airmail should not 
be given undue weight. 


To the Bath Iron Works Corporation, October 13, 1966: 


Further reference is made to your telegram of August 5, 1966, and to 
subsequent correspondence from your firm and your counsel wherein 
you protest the award of a contract for three anchor windlasses and 
associated items to Western Gear Corporation under Invitation for 
Bids (IF B) 151-490-6, issued by the Supply Department, Purchase 
Division, Philadelphia Naval Shipyard, Philadelphia, Pennsylvania. 
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An analysis of all the correspondence submitted indicates that your 
protest requires consideration of essentially three contentions. First, 
you allege that your protest to Navy was timely made before award and 
the subsequent action by Navy in making an award violated Armed 
Services Procurement Regulation (ASPR) 2-407.9. This regulation 
requires a military Department to follow definite procedures if a 
contract is to be awarded after a protest has been lodged by a bidder 
with either the Department or the Comptroller General of the United 
States. Second, you allege that the determination by the contracting of- 
ficer, finding your bid nonresponsive to the IFB requirement for deliv- 
ery of the final manuals, within the maximum time permitted, is erro- 
neous. Third, you question the award made to Western Gear because the 
bid submitted by that corporation on Amendment 6 of the IF'B arrived 
after the time set for bid opening and Navy failed to comply with the 
mandatory procedural prerequisites in ASPR 2-303.2. Additionally 
you allege that if the appropriate procedures had been followed, Navy 
would have determined that the failure of Western Gear’s bid to arrive 
before bid opening was not due solely to a delay in the mails and there- 
fore should not have been considered for award. 

The subject IF'B called for the furnishing of one anchor windlass 
for each of three vessels being built by the shipyard, together with 
various supporting hardware and data items for each windlass. The 
contracting officer, with the aid of legal counsel, determined that your 
bid was nonresponsive to the IF'B requirement for delivery of the final 
manuals within the maximum time permitted. Accordingly, your bid 
(without repair parts) in the amount of $177,425 was not accepted and 
the award was made to Western Gear Corporation whose bid of 
$180,165 was the second lowest bid submitted. The record indicates that 
your firm was notified on July 29 that its bid was determined to be non- 
responsive and on the same date you replied to Navy with a formal pro- 
test by telegram. 

Paragraph 2-407.9(b) of ASPR provides in pertinent part as fol- 
lows: 

(2) Where a protest has been received before award, the views of the Office 
of the Comptroller General regarding the protest should be obtained before award 
whenever such action is considered to be desirable. Where it is known that a pro- 
test against the making of an award has been lodged directly with the Comptroller 
General, a determination to make award under (3) below must be approved at an 
appropriate level above that of the contracting officer, in accordance with De- 
partmental procedures. While award need not be withheld pending final disposi- 
tion by the Comptroller General of a protest, a notice of intent to make award in 
such circumstances shall be furnished the Comptroller General, and formal or in- 


formal advice should be obtained concerning the current status of the case prior to 
making the award. 


(8) Where a written protest against the making of an award is received, award 
shall not be made until the matter is resolved, unless the contracting officer deter- 
mines that: 


(i) The items to be procured are urgently required ; or 
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(ii) Delivery or performance will be unduly delayed by failure to make award 
promptly ; or 
(iii) A prompt award will otherwise be advantageous to the Government. 


It is reported that the award notice to Western Gear was not mailed 
until August 3. Therefore we agree with your conclusion that ASPR 
2~407.9 is for application since your protest of July 29 to Navy was 
made prior to award. However, we do not agree with your statement 
that an effective award could not have been made to anyone until the 
Comptroller General resolved the protest. When a protest has not been 
lodged directly with the Comptroller General, subparagraph (b) (2) 
only requires that his views be obtained before award “whenever such 
action is considered to be desirable.” 

Your protest also cites ASPR 2-407.9(b) (3), to support your argu- 
ment that an award should not have been made once you had lodged 
your protest. Although the subparagraph provides that where a written 
protest against the making of an award is received by a Department, 
award shall not be made “until the matter is resolved” (with excep- 
tions), that provision does not specify a particular level at which such 
determination is to be made. The record shows that the basis of your 
protest was considered before award at a meeting held on August 3, 
1965, and attended by the contracting officer, legal counsel, the super- 
visory contract negotiator and the contract negotiator. Upon consider- 
ing your objection, those present reaffirmed the conclusion that your bid 
was nonresponsive. Consequently, we must conclude that the matter 
was “resolved” prior to award, within the contemplation of ASPR 
2-407.9(b) (3), and that the contract was awarded without a finding 
of “exigency” which you claim was used in making the award. See 45 
Comp. Gen. 436. 

Your protest also questions the correctness of the contracting officer’s 
determination that your bid was nonresponsive to the delivery require- 
ments for manuals. In this connection, the IF B requires the contractor 
to furnish both preliminary manuals and final manuals containing 
instructions for the operation and maintenance of each unit in the 
equipment and the complete assembly. The IFB also requires final 
manuals to “include corrections, if any, in approval comments for pre- 
liminary manuals.” A desired delivery time of 180 days after date of 
contract and a maximum time of 210 days were stipulated for final 
manuals. You effectively offered to deliver the final manuals within 
180 days after date of contract since you did not offer an alternate for 
the desired delivery time, in which case the IFB provides in clause 
4.5 that the Government’s desired delivery schedule applies. Concerning 
the delivery of preliminary manuals, bidders were referred to the 
following IFB clause: 
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420 DBLIVERY TIME FOR PRELIMINARY MANUALS 

The contractor shall submit preliminary manuals for approval. SUBMISSION 
SHALL BE EARLY ENOUGH TO ASSURE COMPLIANCE WITH THE CON- 
TRACT DELIVERY SCHEDULD. The Government will require 30 days to review 
the manuals. 

Government desires that preliminary manuals be submitted within 90 days 
after date of contract, but the bidder or offeror may offer an alternate time for 
submission in the space indicated below. In the absence of such alternate fill-in 
the Government’s desired time will hold. 

If within 30 days after submission of preliminary manuals the Contractor 
has not been notified of approval, he shall promptly so notify the Contracting 
Officer in writing. 

ALTERNATE MANUALS SUBMISSION TIME 


You inserted “180 Days” in the blank space following the words “Alter- 
nate Manual Submission Time” in the above clause. 

Acordingly, in view of the fact that the Government required 30 days 
to review the preliminary manuals, and all corrections were required 
to be incorporated into the final manuals, your bid was determined to 
be nonresponsive as to delivery of the final manuals since it would be 
impossible to submit preliminary manuals on the maximum 180th day, 
allow 30 days for review, make corrections, and then deliver the final 
manuals within the specified maximum delivery time of 210 days. You 
have taken the position that since IFB clause 4.20 provides that the 
submission of preliminary manuals shall be early enough to assure 
compliance with the contract delivery schedule such requirement 
supersedes your specified time for submission of preliminary manuals. 
Additionally, you cite our decision of July 18, 1966, B-159280, to 
support your position. 

We do not agree that the general statement in clause 4.20, which 
merely cautions bidders as to the need for an early submission of man- 
uals, completely covers and unequivocally controls delivery time for 
the preliminary manuals as you allege. Such an interpretation would 
require subordination of the express provision for the Government’s 
desired delivery time which appears in the same clause and is expressly 
made effective in the event the bidder does not submit an alternate time. 
The interpretation you seek to apply would require the illogical result 
that upon award the contractor would be governed by a general state- 
ment regarding delivery needs rather than by an express delivery 
schedule which was made a specific part of the contract. In our opinion 
the contracting officer was required to construe your alternate specified 
time of 180 days for delivery of preliminary manuals as a definite offer, 
and consequently find such offer incompatible with the maximum 
delivery requirement for final manuals. 

Contrary to your contention, we believe the decision of our Office 
B-159280, July 18, 1966, is not for application in the instant case. In 
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the referenced case we held that a bidder’s failure to specifically cite 
f.o.b. destination in his bid, even though such a citation was required 
by the IF B, was immaterial since the bidder signed his bid and thereby 
agreed to perform in accordance with the unalterable requirement ap- 
pearing in the IFB for delivery f.o.b. destination. In the instant case, 
however, the situation is distinguishable since a variation in delivery 
time is permitted. In B-147968, March 19, 1962, we stated : 


* * * We cannot agree that the contracting officer’s decision to reject your bid 
was unwarranted when consideration is given to the fact that you proposed to 
take as long as 70 days to deliver your preproduction sample and the Government 
was entitled to 20 days for approval of the sample. In such circumstances, it would 
be entirely proper to assume that you could not deliver within 90 days to destina- 
tion (Norfolk, Virginia, or Oakland, California) when your place of manufacture 
is Beckley, West Virginia. And this would be true, even though you assumed the 
risk of having to make changes upon inspection of the preproduction sample, by 
manufacturing the 780 units due at destination by the 90th day after award of 
contract and prior to approval of the preproduction sample. 


That decision, in our opinion, has application to the situation at hand 
even though, as you point out in your brief, the IFB involved in such 
decision restricted commencement of production until the preproduc- 
tion samples were approved. In both cases the failure to provide any 
time for corrections could preclude delivery as required, and presented 
a controlling reason for rejection of the bids.as nonresponsive. 

Your protest also raises the following objection : 


Yet in evaluating Hyde Division’s bid, the Contracting Officer injected a wholly 
new factor, not set forth in the IFB—“X time for corrections.” In short, the Con- 
tracting. Officer has taken the position that the Government is not only entitled 
to “30 days to review the manuals,” but that it is also entitled to “X time for cor- 
rections.” This position is unsupportable. The IFB contains no such provision. 

Also, how long is “X time?’ The Contracting Officer did not say. 

The injection of this new and evanescent evaluation factor is in specific con- 
travention of 10 U.S.C. § 2305 and the decisions of the Comptroller General. 

* ao + * * * * 

Thus, the Contracting Officer’s decision cannot stand in any event. It is in 
contravention of the decisions of the Comptroller General which require that all 
evaluation factors be stated precisely and with mathematical exactitude in the 
IFB. See Decision B—1529384, february 10, 1964; 36 Comp. Gen. 380, 385. 


The decision in 36 Comp. Gen. 380 states in pertinent part : 


The “basis” of evaluation which must be made known in advance to the bidders 
should be as clear, precise and exact as possible. Ideally, it should be capable of 
being stated as a mathematical equation. In many cases, however, that is not 
possible. 

At the minimum, the “basis” must be stated with sufficient clarity and 
exactness to inform each bidder prior to bid opening, no matter how varied the 
acceptable responses, of objectively determinable factors from which the bidder 
may estimate within reasonable limits the effect of the application of such evalua- 
tion factor on his bid in relation to other possible bids. 


It is objectively determinable from the IF B that some provision was 
required of bidders to allow for corrections to the final manuals and 
that there exists a sufficient basis for evaluation when all provisions 
relating to manual requirements are viewed as a whole. Such a read- 
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ing is ordinarily to be expected from responsible bidders. In the present 
situation the IF'B does not state any specific amount of time for mak- 
ing corrections. What the IFB effectively does is to leave the determi- 
nation as to the extent of time necessary for corrections in control of 
the bidder who, we submit, is more capable of making a realistic esti- 
mate. All the Government finds necessary to require in such respect is 
that a bidder allow some time which, in his own judgment, is sufficient 
for making any corrections that might be required. Since your bid 
has not provided this material requirement we believe it must be 
considered nonresponsive. 

In the alternative you submit that it is possible to add all correc- 
tions to the final manual before midnight of the 210th day even if the 
Government delivers the corrected preliminary manuals at the very 
end of its work day on the 210th day after award. In our opinion this 
argument is invalid since the end of the 210th day must be the same 
for both parties, and for the purpose of bid evaluation. 

The argument is presented in your brief that the contracting officer’s 
determination attempts to take away one of the rights for which the 
bidders bargained under the IFB, that is, the right to produce copies 
of final manuals concurrently with the preliminary manual. We agree 
that you could “parallel” production of the final and preliminary 
manuals. However, such a procedure does not require the Government 
to accept such final manuals since after review of the preliminary it 
may be necessary to add corrections. 

With regard to your allegation that there was no public opening of 
Western Gear’s late bid as required by 10 U.S.C. 2305(c), we believe 
our decision of September 21, 1960, B—143642, which you also cite in 
your protest, sufficiently explains our position : 

* * * We believe that the integrity of the bidding system is fully protected when 
it is established that a late bid being considered for award is late due to delay 
in the mail not caused by the bidder and the bid is made available for public in- 


spection to the same extent as the other bids received, without requiring that a 
special time be announced for a public opening of late bids. 


Yoncerning your allegations that the contracting officer’s considera- 
tion of Western Gear’s bid, without first obtaining evidence of its time- 
liness, violated a condition precedent for consideration of late bids 
which is required by ASPR 2-303.1, and that the award to Western 
Gear is void because that firm’s bid does not come within the exception 
allowing consideration of a bid if its lateness is due solely to a delay 
in the mails since Western Gear failed to mark its bid envelope as “Air- 
mail,” the contracting officer has reported : 


12. Amendment No. 6 to the IF'B signed on behalf of Western was received at 
the contracting office on 20 June 1966, which was subsequent to the bid opening at 
2:00 PM EDST on 17 June 1966. Amendment No. 6 made substantial and material 
changes in the IFB. Amendment No. 6 was received from Western by registered 
mail. The envelope containing said amendment No. 6 had postage stamps aggre- 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 313 


gating $1.01 and there appeared on such envelope a post office stamp reading 
“Bverett, Wash. Jun 15, 1966” plus the stamp “Registered No. 5085 Receipt Re- 
quested.” The envelope also contained post office stamps reading “Philadelphia, 
Pa., Registry, June 19, 1966” and “Philadelphia, Pa. Naval Base Sta., June 20, 
1966.” The individual in the contracting office who was charged with the respon- 
sibility for making determinations concerning the timely mailing of late bids 
reached the conclusion that said amendment 6 should have been sent by the post 
office in Everett, Washington, by air mail and that except for a delay in the mail, 
the amendment should have reached the contracting office prior to the time set 
for bid opening. Such individual marked the said amendment as “late-acceptable,” 
and in accordance with existing practices at the activity, the individuals at the 
activity responsible for award of contract and other phases of the procurement 
relied on such determination and treated amendment 6 as a valid and timely part 
of the Western bid. 

13. Upon receipt by the contracting officer of the copy of the Hyde telegram 
of 15 August 1966 to the General Accounting office which stated that Hyde had 
received advice from a bid reporting service that amendment No. 6 was not 
attached by the Western bid at the time of bid opening, the contracting officer 
immediately initiated a review to verify the fact that the delay in receipt of 
amendment No. 6 from Western was due to a delay in the mails. The postal 
officials at Everett, Washington, were requested to review and report to the 
contracting office as to the information shown by their registry records for 
registered article No. 5085, which as pointed out above, was the post office 
registry number stamped on the envelope in which amendment No. 6 was received 
from Western. By letter dated 18 August 1966, a copy of which is attached as an 
exhibit hereto, the Superintendent of Mails, U.S. Post Office, Everett, Washing- 
ton, advised the contracting officer as follows: 

Registered article No. 5085 was received at this office at approximately 
5:00 PM, June 15, 1966. 

Postage paid; Fee $.75, Return Receipt $.10, Air Mail $.16. 

Dispatched to AMF Seattle, Washington, at 8:30 PM, June 15, 1966, on Bill 
No, 29, enclosed in rotarylocked pouch A32236-145, in bulk. Not listed by number 
on the bill. 

14. The contracting officer then asked the U.S. Post Office, Philadelphia, which 
is the post office serving the contracting activity, for confirming information 
regarding the normal time for mail delivery to the contracting office of the 
registered item described in paragraph 13. above. By letter of August 19, 1966, 
a copy of which is attached as an exhibit hereto, the Postmaster, U.S. Post 
Office, Philadelphia, Pa., has advised that the registered article mailed as above 
described should have reached the contracting office in the regular course of the 
mails prior to the scheduled time for bid opening. 


Paragraph 2-803 of the Armed Services Procurement Regulation 
provides in pertinent part: 


2-303 LATE BIDS. 

2-303.1 General. Bids which are received in the office designated in the 
invitation for bids after the exact time set for opening are “late bids,’ even 
though received only one or two minutes late. Late bids shall not be considered 
for award except as authorized in this paragraph 2-303. 

2-303.2 Consideration for Award. A late bid shall be considered for award 
only if: 

(i) it is received before award, and either 

(ii) it was sent by registered mail, or by certified mail for which an official 
dated post office stamp (postmark) on the original Receipt for Certified Mail 
has been obtained, or by telegraph if authorized, and it is determined that the 
lateness was due solely to a delay in the mails (based on evidence pursuant to 
2-308.8), or to a delay by the telegraph company for which the bidder was not 
responsible; or 

* + + a” . * * 

2-303.3 Mailed Bids. = 

(a) Registered Mail. The time of mailing of a late bid mailed by registered 


mail may be determined by the date in the postmark on the registered mail 
receipt or registered mail wrapper. The time of mailing shall be deemed to 





314 DECISIONS OF THE COMPTROLLER GENERAL [46 


be the last minute of the date shown in such postmark unless the bidder 
furnishes evidence from the post office station of mailing which establishes 
an earlier time. Such evidence, if appropriately verified in writing by the post 
office station of mailing, may consist of an entry in ink on the registered mail 
receipt showing the time of mailing and the initials of the postal employee 
receiving the item and making the entry. If the postmark does not show a 
date, the bid shall be deemed to have been mailed too late unless the bidder 
furnishes evidence from the post office station of mailing which establishes 
timely mailing. 


* * 2 * * * * 

(c) Delivery Time. Information concerning the normal time for mail delivery 

shall be obtained by the purchasing activity from the postmaster, superintendent 
of mails, or a duly authorized representative for that purpose, of the post 
office serving that activity. When time permits, such information shall be ob- 
tained in writing. 
Even though there may not have been full compliance with the pro- 
vision requiring the obtaining of evidence prior to the consideration 
of a late bid, the award made to Western Gear should not be voided 
since a subsequent investigation produced sufficient evidence to show 
that the lateness of Western Gear’s bid was due solely to a delay in 
the mails. 

We base our conclusion on the statement of the Postmaster, Phila- 

delphia Post Office, that a registered letter sent airmail from Everett, 
Washington, on June 15, 1966, in the regular course of handling 
should have arrived at the procuring organization prior to the sched- 
uled bid opening time, and on the information supplied by the Super- 
intendent of Mails at Everett. We feel that the record shows that 
Western Gear presented its bid amendment No. 6 to an appropriate 
Post Office employee with instructions to transmit it by airmail and 
paid him a sufficient amount of postage to send the letter by that 
means, This being the case, our conclusion is in accordance with the 
prior decision of our Office, B-154240, June 1, 1964, which states: 
* * * Accordingly, it appears that the bidder intended to use airmail and give 
the post office instructions to that effect and that use of only first-class mail was 
occasioned by an error on the part of the post office which was beyond the control 
of the bidder. 

In view of the foregoing, the failure of the Alamogordo post office to transmit 
the bid by airmail, which would have effected delivery of the bid at the bid open- 
ing office prior to the time set for bid opening, must be regarded as a delay in 
the mails for which the bidder was not responsible, therefore, the bid, which 
was sent by registered mail, is properly for consideration for award under the 
terms of the invitation and the regulations as a timely mailed late bid. 

Similarly, an early decision of our Office states that “The single fact 
that the bidder did not mark the envelopes for airmail transportation 
should not be given undue weight over the other mailing facts.” In 
that case the bid was placed in an airmail chute at the post office. See 
A-42645, June 9, 1932. 

In support of your position that Western Gear was responsible for 
the delay, you cite several provisions of the Postal Manual contain- 
ing regulations of the Post Office Department which are intended to 
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assist the users of its domestic services in obtaining the maximum 
benefits from its personnel and facilities. We agree that, had a special 
airmail envelope been used or had the bid envelope been properly 
designated for airmail by Western Gear, the bid would probably have 
been received by the procuring activity prior to the time set for bid 
opening. We feel, however, that for the purposes of ASPR 2-303, 
Western Gear was entitled to rely on the postal clerk to follow its 
instructions, and that such clerk should have marked the envelope 
airmail in accordance with the postage paid to him for such mailing. 

Furthermore, you state that you rely on our decision of June 28, 
1963, B-151607, as support for your position in this matter. The bid- 
der in that decision by not requesting that his bid envelope (to which 
postage had been affixed previously) be endorsed as “Certified” and 
“Air Mail” was held to be responsible for the ensuing lateness although 
an attempted recovery of the envelope failed due to the lack of diligent 
efforts by postal employees. Under those circumstances, we did not 
consider that the late arrival was due to a “mishandling” at the Post 
Office. While you say that such decision supports your contention, 
we believe that the contrary is indicated by the following view which 
is set forth in the penultimate paragraph thereof: 

One of the purposes of the strictness of this rule is to place upon the bidder 
primary responsibility for timely receipt of bids by the procuring activity. It 
should be noted that you could and would have discharged this responsibility 
if your company had not in the first instance neglected to request the postal 
employee to properly endorse the envelope containing your bid as “Airmail” 
and “Certified Mail.” 

For the reasons stated, we find no valid basis on which to question 
the action of the procuring agency in this matter, and your protest 
must therefore be denied. 


[B-159434] 


Contracts—Specifications—Descriptive Data—Performance Char- 
acteristics—Standards 


Although the rejection of a bid submitting descriptive data insufficient to show 
conformity of the performance characteristics of the item offered with the 
requirements of the Invitation for Bids’ Purchase Description has no proper 
basis when the descriptive literature requirements solicit performance charac- 
teristics details to permit the Government to make a “detailed comparative 
analysis” without furnishing standards for or identification of the characteris- 
tics, a bid may be properly rejected if the literature accompanying it to describe 
performance characteristics of the item offered shows nonconformity with a 
stated requirement of the Purchase Description, even though the descriptive 
literature may not have been needed, or that the invitation was defective for 
failing to spell out with particularity the requirements for a description of the 
details of the performance characteristics. 
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Contracts—Specifications—Descriptive Data—Sufliciency of Details 


Where the Requirements for Descriptive Literature in an invitation for bids 
does not provide sufficient details as to the information needed by the contracting 
agency for determining the performance characteristics of the procurement to 
be purchased, but a bidder can make its bid responsive by parroting back the 
Government's specifications, the legitimacy of the descriptive literature require- 
ment is not established, the “Justification for Descriptive Literature” doing 
little more than stating a conclusion of requirement without furnishing standards 
for or identification of the performance characteristics required. 


To AGAC-Derritron Incorporated, October 14, 1966: 


In your letter of June 14, 1966, you protest the Department of the 
Army’s rejection of your low bid as nonresponsive to Invitation for 
Bids IFB(A)AMC(R) 29-040-66-585 for an automatic spectrum 
equalizer—analyzer manufactured in accordance with requirements 
stated in the IF'B’s Purchase Description. 

The following bids were received : 


1. AGAC-Derritron, Inc. $52, 950 
2. MB Electronics 56, 045 
3. Ling Electronics 60, 350 


The contract was awarded to MB Electronics on June 9, 1966. 

The contracting officer rejected your low bid because the descriptive 
data accompanying it was not sufficient to show that the performance 
characteristics of the item you offered would conform to the require- 
ments of the IFB’s Purchase Description. With respect to the item you 
offered, you submitted a letter to show what you referred to as a 
“detailed description of its characteristics,” and you maintain that this 
information, along with other material accompanying your bid, showed 
that the item you offered was equal to, or better than, what was 
required. 

The IF B requirements for data provided : 

Requirement for a written Technical Summary. 

Each bidder is required to submit as a part of his bid, a written technical sum- 
mary detailing his approach and how he intends to comply with the technical 


requirements of the Purchase Description. Failure to include this technical sum- 
mary as part of his bid will render the bid NON-RESPONSIVE. 
+ * * + + * * 

REQUIREMENTS FOR DBDSCRIPTIVE LITERATURE (OCT. 1960) 

(a) Descriptive literature as specified in this Invitation for Bids must be 
furnished as a part of the bid and must be received before the time set for date 
of receipt. The literature furnished must be identified to show the item to which 
it pertains. The descriptive literature is required to establish, for the purpose 
of bid evaluation and award, details of the products the bidder proposes to furnish 
as to performance characteristics. In the event standard cuts, illustrations, draw- 


ings and brochures fail to cover with clarity and in terminology commensurate 
with that of the purchase description each required construction or pe formance 
characteristic and explain its operation, supplemental information must be fur- 
nished by the offeror to insure that full and complete data is included to provide 
a basis for ‘detailed comparative analysis by the Government. 
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(b) Failure of descriptive literature to show that the product offered con- 
forms to the purchase description (specifications) and other requirements of this 
bid will require rejection of the bid. Failure to furnish the descriptive literature 
by the time specified in the Invitation for Bids will require rejection of the bid, 
except that if the material is transmitted by mail and is received late, it may be 
considered under the provision for considering late bids, as set forth elsewhere in 
the Invitation for Bids. 


The “Justification for Descriptive Literature,” which is included in the 
administrative file pursuant to paragraph 2-202.5(e), Armed Services 
Procurement Regulation, provides: 


Descriptive literature is required to be furnished for this Invitation for Bids 
for the following reason : 

The item set forth in the bid is common with several manufacturers and the 
Government desires to establish exactly what the bidder proposes to furnish and 
if such bid meets the requirements as to performance characteristics, technical 
approach, design and operation. 

Since our decisions at 36 Comp. Gen. 376; 7d. 415, we have consist- 
ently recognized that in appropriate circumstances invitations may 
require, as a material condition of responsiveness, the submission of 
descriptive data with the bid in order to fix precisely the nature of the 
item offered. See 40 Comp. Gen. 132; 37 id. 143. However, we have also 
held that where descriptive data is required for determining the re- 
sponsiveness of the bid rather than the responsibility of the bidder, 
the IFB must clearly establish the nature and extent of the data re- 
quired, the purpose intended to be served by such data, and particu- 
larly whether all details of such data will be considered an integral 
part of the awarded contract. 38 Comp. Gen. 59. The foregoing is con- 
sistent with the principle that requirements of an invitation should 
be set forth clearly and accurately in order to permit bidders to com- 
pete on an equal footing. 17 Comp. Gen. 789. 

We believe there is no proper basis for rejecting your bid as non- 
responsive to the “Requirements for Descriptive Literature (Oct. 
1960)” clause, the third sentence of which requires details of perform- 
ance characteristics, and the fourth and underlined sentence of which 
(not a part of the “Requirements for Descriptive Literature (Oct. 
1960)” clause in ASPR 2-202.5), conditionally requires data for a 
“detailed comparative analysis.” Neither this clause nor any other in 
the IFB specifies the nature and extent of the information desired 
with sufficient particularity to put bidders on common notice of what 
detail was essential to make their bids responsive. 42 Comp. Gen. 598 ; 


id. 737. One of the primary deficiencies to be cured by spelling out 


descriptive literature requirements with particularity arises where, 
as here, a low bidder submits data which he may reasonably believe 
satisfies a broadly stated requirement for descriptive literature, but 
which does not in fact provide the information the agency feels it needs 
to evaluate bids. B—158688, dated May 19, 1966. The recital in the “De- 
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scriptive Literature” clause of such general subjects as “performance 
characteristics,” which are listed in the footnote to ASPR 2-205.5(d) 
(2) as subjects that might require description, does not provide suf- 
ficient detail as to what information the agency needs, and therefore 
does not provide for a common evaluation of bids. B-158740, dated 
May 3, 1966 ; 46 Comp. Gen. 1. 

Furthermore, while it is not clear what was expected of bidders with 
respect to describing performance characteristics, the comments of the 
agency regarding the deficiencies in your bid with respect to certain 
paragraphs of the Purchase Description indicate it expected bidders 
to render their bids responsive merely by affirming that their equip- 
ment would indeed meet the requirements of the Purchase Description 
which they would have been required to have met without such a 
superfluous affirmation. If the requirement for descriptive literature 
can be met by parroting back the Government specifications, the 
legitimacy of that requirement is questionable. B—150622, dated June 6, 
1963. The legitimacy of the requirement certainly is not here estab- 
lished, as it should be, by the “Justification for Descriptive Litera- 
ture,” which does little more than state a conclusion that descriptive 
literature is required, and furnishes no standards for or identification 
of performance characteristics which might be described, except to the 
extent such elements are already specifically prescribed by the Pur- 
chase Description requirements. 46 Comp. Gen. 1, supra; B-159579, 
dated July 20, 1966. 

However, even though descriptive literature may not have been 
needed to determine the responsiveness of your bid, and even though 
if there was such a need, his IFB was defective for failure to spell 
out with particularity, the requirement for a description of the details 
of performance characteristics, your bid may still properly be rejected 
if the literature accompanying it to describe the characteristics of the 
item offered shows that such item will not conform to a stated require- 
ment of the Purchase Description. 46 Comp. Gen. 1, supra. 

The descriptive data you submitted as a part of your bid indicates 
you proposed to supply an item which does not conform to paragraph 
2e of the Purchase Description, which provides: 


e. Correction—50 db shall be compressed to + one db. 20 db step change shall be 
corrected in less than one second. 


In the letter accompanying your bid you stated : 
This fully automatic system will equalize the spectrum within one second, to 


within three db (+1.5 db) of the programmed spectrum (except for +2 db at 
the two crossover points * * *). 


The administrative agency regards this as an attempt to take exception 
to the requirement in paragraph 2e for compression to + one db. Since 
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the IFB indicates this requirement is a material one, and since we 
have no basis to disagree with the procuring agency’s technical judg- 
ment that your summary took exception to the requirement stated in 
paragraph 2e, we are constrained from concluding that your bid was 
improperly rejected as not responsive to the invitation, or that the 
awarded contract is illegal. 

Accordingly, while your protest must be denied, the Department of 
the Army is being advised of the deficiencies in this procurement so 
that they may be avoided in the future. 


[B-159905] 


Ration Commutation Payments—Members Serving Without Pay— 
Rate Basis 

The commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters and 
subsistence to members of the National Guard, or of a Reserve component of 
the uniformed services who consent to additional training or duty without pay 
has reference to the cost to the Government of furnishing subsistence and 
quarters in kind, and not to the actual expense a member incurs in providing 
himself with subsistence and quarters, and the established aggregate daily 
commutation rate exceeding the maximum commuted rates prescribed by 37 U.S.C. 
402 and 403 for members performing training duty in a full pay status, the rate 
may not be increased. Nor may an increase on a non-Government cost basis, 
tantamount to payment of an unauthorized per diem at a duty station, be 
prescribed. 


To the Secretary of Defense, October 14, 1966: 


Reference is made to letter of August 16, 1966, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to the 
proper commutation rate that may be paid for quarters and subsistence 
to members of the National Guard, or of a Reserve component of the 
uniformed services, who are given additional training or duty without 
pay under 37 U.S.C. 1002(a). The question presented is set forth and 
discussed in an enclosed copy of Committee Action No. 214B of the 
Department of Defense Military Pay and Allowance Committee. 

Under the provisions of subsection (a) of section 1002 of Title 37 
of the U.S. Code, a member of the National Guard, or of a Reserve 
component of a uniformed service may, with his consent, be given 
additional training or other duty as provided by law, without pay, as 
may be authorized by the Secretary concerned. Subsection (b) of that 
section provides that. a member who performs training or other duty 
without pay under subsection (a) may, in the discretion of the Secre- 
tary concerned, be authorized the travel and transportation allowances 
prescribed by section 404(a)—(d), and (f) of Title 37 for travel per- 
formed to and from that training or duty, and, during the performance 





320 DECISIONS OF THE COMPTROLLER GENERAL 146 


of that training or duty, be furnished “with subsistence and quarters 
in kind or commutation thereof at a rate to be fixed by the Secretary 
concerned.” 

It is suggested in Committee Action 214B that the term “commuta- 
tion thereof at a rate to be fixed by the Secretary concerned,” in 
subsection (b) of section 1002 of the Code should be applied as having 
reference to either : 

1. The cost. to the Government of furnishing subsistence and quar- 
ters in kind; or 

2. The actual and exact expense which a member incurs in providing 
himself with subsistence and quarters; or 

8. The amount which the Secretary, in his discretion, deems to be, 
on the average, a fair equivalent to the daily cost of subsistence and 
quarters, 


If it is our view the third alternative is the correct application of the 
term, the Committee asks whether subsistence may be commuted at a 
rate of $2 per meal and quarters at a rate of $8 per day, an aggregate 
daily rate of $14. 

It is stated in the Committee Action that the present aggregate daily 
commutation rate of $9 ($1.50 per meal and $4.50 for quarters), which 
has been in effect since Committee Action 214 was approved by the 
Secretary of Defense on October 13, 1958, is inadequate. The rate is 
said to be inadequate due to difficulty in obtaining the consent of 
members for performance of training and other duty without pay 
because the performance of such duty now involves an actual out-of- 
pocket cash loss to the members. Under the law, this situation cannot 
be remedied by the authorization of a per diem at the duty station. 
44 Comp. Gen. 615. However, on the premise that the term “commu- 
tation” as defined in decisions of this Office and the Court of Claims 
is not necessarily related to actual expenses incurred or equal to the 
value of the thing for which it is a substitute but is on the average a 
fair equivalent, it appears to be the Committee’s position that under 
his authority to fix the rate of commutation, the Secretary may pre- 
scribe any rate which will be, on the average, a fair equivalent of the 
daily cost to the member of obtaining meals and lodging from non- 
Government sources. 

The term “subsistence” without limitation means living expenses 
and in our view commutation on the basis of the Committee’s position 
would be a commutation of subsistence. Per diem is a commutation of 
subsistence in that sense. When, however, Congress has intended to 
authorize a commutation of subsistence it has specifically provided 
for the payment of per diem. Except for members in a travel status 
section 1002 of Title 37 does not provide for the payment of a per diem. 
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At the training or duty station only a commutation of subsistence 
and quarters “in kind” is authorized. It follows, therefore, that the 
rate of commutation must be based upon a valuation of the subsistence 
and quarters which the Government furnishes in kind at a duty station 
rather than upon the cost to the member of obtaining meals and lodg- 
ing from non-Government sources as suggested in the Committee 
Action. 

As stated in the Committee Action commutation has a long history 
in the military service. It consistently has been the practice to provide 
members of the uniformed services with subsistence in kind and quar- 
ters in kind or a commutation thereof. Generally, however, Congress 
has specifically fixed the commuted value of the items furnished in 
kind, or when left to administrative determination, has sometimes 
provided a maximum on the amount which may be authorized. 

The present subsistence and quarters allowances authorized by 
37 U.S.C. 402 and 403 for members of the uniformed services not 
furnished subsistence in kind or quarters in kind fall squarely within 
the definition of commutation as stated above and are a statutory 
commutation of such items. While members performing training duty 
without pay are not entitled to the allowances provided by 37 U.S.C. 
402 and 403, it is our opinion that this legislative commutation of 
subsistence and quarters in kind may not be disregarded entirely in 
fixing the rate of commutation in these cases, Otherwise individuals 
performing training duty without pay at a station where subsistence 
and quarters are not available in kind will be furnished subsistence 
and quarters on a vastly different commuted basis than individuals 
performing training duty in a full pay status at the same station for 
whom subsistence and quarters in kind are not available, a result 
which it is doubtful the Congress intended. Present service regulations 
indicate that this has been the administrative view. See paragraph 
30135, Army Regulations 37-104; paragraph 80134, Air Force Manual 
177-105 and paragraph 044746, Navy Comptroller Manual. 

In this regard it seems apparent that when Congress authorized the 
performance of training duty without pay, it expected that the mem- 
bers concerned would incur some out-of-pocket costs when they per- 
formed the duty. Presumably it was for this reason that it made the 
performance of such duty voluntary with the members. 

We recognize that under the provisions of 37 U.S.C. 1002(b) the 
Secretary has authority to fix the rate of commutation in these cases 
and we have been reluctant to question the rates fixed by him. Under 
the law, however, the rates must relate to the subsistence and quarters 
furnished in kind by the services instead of to the cost to members of 
subsisting themselves by the use of non-Government or commercial 
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facilities at the duty station. Commutation on a non-Government sub- To 
sistence cost basis would be tantamount to payment of a per diem ] 
and payment of a per diem at the duty station is not authorized by the 
the law. re 
We have not questioned the commutation rates set out in Committee aut 
Action 214. However, the aggregate rate of $4.50 per day for meals tie 
is in excess of the maximum commuted subsistence or ration rates on 
fixed by 37 U.S.C. 402 for officers and enlisted men. Also, the daily onl 
rate of $4.50 for quarters is in excess of the daily basic allowance for , 
quarters rates presently authorized by 37 U.S.C. 403 for all ranks on 
and grades below grade 0-6. Accordingly, we do not believe any further Al 
increase in the rates can be justified as a commutation of subsistence fo! 
in kind and quarters in kind under present law and any payments j 
based on rates in excess of those presently authorized will be subject fir 
to question in the audit of the disbursing officers’ accounts. 10 
We are not unmindful of the problem which the services seek to = 

solve by this proposed increase in the commutation rates. If, however, 
present law does not afford a sufficient basis for meeting the needs w 
of the Armed Forces, the appropriate step to remedy the situation gg 

would seem to be a presentation of the matter to Congress with a re- 
quest for the enactment of corrective legislation. Se 
in 
m 
th 
m 

(B-141775] 

*,* . *,¢ eye . N 
Gratuities—Reenlistment Bonus—Critical Military Skills—Exten- a 
sion of Reenlistment ot 
A member of the uniformed services paid a regular and variable reenlistment te 
bonus when he first extended his enlistment for 2 years, upon entering a second oO 
2-year extension under 10 U.S.C. 5539 that entitles him to an additional first 
regular reenlistment bonus, computed on the basis of a 4-year enlistment less @) 
the amount paid for the first 2-year extension, may be paid an additional amount r 
of variable reenlistment bonus. The provision in 10 U.S.C. 906(b), that all ex- 
tensions of enlistment are considered “one continuous extension” also applying t! 
to the variable reenlistment bonus, the member having a critical Skill when he 1 
first extended his enlistment that qualified him for the variable reenlistment 
bonus authorized in 87 U.S.C. 308(g) is entitled to an additional variable re- t! 
enlistment bonus for the second 2-year extension. 5 
Gratuities—Reenlistment Bonus—Critical Military Skills—Change h 
Effect E 

a 
Notwithstanding a member of the uniformed services is removed from the vari- 
able reenlistment bonus eligible list, or that the applicable multiple for his rating e 
has been increased or decreased, he continues to be entitled to receive the variable 
reenlistment bonus during the period of a second 2-year extension of his reenlist- 
ment in view of the fact that the right to the bonus authorized by 87 U.S.C. k 
308(g) is deemed to vest at the time of the first reenlistment and the extension c 


of at least 2 years constitutes an enlistment for reenlistment purposes. 
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To the Secretary of Defense, October 17, 1966: 


Further reference is made to letter dated August 16, 1966, from 
the Assistant Secretary of Defense (Comptroller), requesting a deci- 
sion whether a member of the Regular Navy or Marine Corps who 
enters into a second extension of his enlistment is entitled to an addi- 
tional amount of variable reenlistment bonus if he was paid a regular 
and a variable reenlistment bonus at the time he first extended his 
enlistment. 

The specific question upon which decision is requested is set forth 
and discussed in Committee Action No. 383 of the Military Pay and 
Allowance Committee, Department of Defense. The question is as 
follows: 
If a member of the Regular Navy or Marine Corps is entitled to an additional 
first regular reenlistment bonus upon second extension of his enlistment under 
10 U.S.C. 5539, is he also entitled to an additional variable reenlistment bonus 


at that time if he was paid a regular reenlistment bonus and a variable reenlist- 
ment bonus when he first extended his enlistment? 


The variable reenlistment bonus is authorized in 87 U.S.C. 308(g), 
which was added by section 3 of the act of August 21, 1965, Public Law 
89-132, 79 Stat. 547, and which provides, in pertinent part as follows: 

(g) Under regulations to be prescribed by the Secretary of Defense, or the 
Secretary of the Treasury with respect to the Coast Guard when it is not operat- 
ing as a service in the Navy, a member who is designated as having a critical 
military skill and who is entitled to a bonus computed under subsection (a) of 


this section upon his first reenlistment may be paid an additional amount not 
more than four times the amount of that bonus * * *. 


Under the provisions of 10 U.S.C. 5539(a) a member of the Regular 
Navy or the Regular Marine Corps “may extend or re-extend his 
enlistment by written agreement for less than one year or for a period 
of one, two, three, or four full years,” but “the total of all such ex- 
tensions of an enlistment may not exceed four years.” Subsection (c) 
of section 5539 provides that when a member is discharged from an 
enlistment that has been extended under that section, he has the same 
rights, privileges, and benefits that he would have if discharged at 
the same time from an enlistment not so extended. Section 906(b) of 
Title 37, U.S. Code, provides that a member of the Regular Navy or 
the Regular Marine Corps who extends his enlistment under section 
5539 of Title 10, “is entitled to the same pay and allowances as though 
he had reenlisted.” Section 906(b) further provides that for the pur- 
poses of determining entitlement to reenlistment bonus and to travel 
and transportation allowances upon discharge, “all such extensions of 
enlistment are considered one continuous extension.” 

The Committee Action discussion relates to a member who extends 
his enlistment in the naval service for 2 years and, on the effective date 
of the extension, is paid a first regular reenlistment bonus for a 2- 
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year enlistment and, in addition, he is paid a variable reenlistment 
bonus, multiple 3, for this extension. It is stated that at a later date 
the member again extends his enlistment for 2 years and, when the 
second extension goes into effect, the member is paid an additional 
first regular reenlistment bonus computed on the basis of a 4-year 
enlistment less the amount paid for the first 2-year extension. The 
question is asked whether he also is entitled “to additional variable 
reenlistment bonus for this second 2-year extension computed by multi- 
plying the additional first enlistment bonus by the VRB multiple ap- 
plicable at the time of first extension?” The Committee also poses the 
question whether the answer would be different “if the member’s rating 
has been removed from the VRB eligible list or the applicable multiple 
for his rating had been increased or decreased ?” 

Insofar as here applicable, section 308(a) of Title 37, U.S. Code, 
provides, among other things, that a member of a uniformed service 
“who voluntarily extends his [first] enlistment for at least two years” 
is entitled to a first reenlistment bonus computed by multiplying the 
monthly basic pay to which entitled at the time of discharge or release 
(extension of enlistment) by the number of years specified in the re- 
enlistment contract. In our decision of July 18, 1960, 40 Comp. Gen. 
14, cited in the Committee Action discussion, we held (in answer to 
question 2) that the series of extensions, considered as one continuous 
extension, places the member in exactly the same status as though he 
had originally extended his enlistment for the aggregate of all the 
extensions and the reenlistment bonus is computed on the basis of the 
rate of pay received on the day before the effective date of the first 
extension. We also held in that decision (answer to question 3) that, 
if a reenlistment bonus is paid for extensions aggregating 2 years 
and a subsequent extension is made aggregating 3 or 4 years, an 
appropriate reenlistment bonus is payable computed on the longer 
period, but the previous bonus paid for the shorter period must. be 
deducted, only one bonus being authorized for the aggregate of the 
extensions, the law requiring that they be “considered one continuous 
extension.” 

The statutory authority for payment of the variable reenlistment 
bonus, quoted above, prescribes two requirements which must be met 
in order to establish eligibility—(1) designation of the member as 
having a critical military skill and (2) entitlement of the member to a 
first reenlistment bonus computed under section 308(a) of Title 37. 
Regulations issued by the Secretary of Defense as required in sub- 
section (g) of section 308 are contained in Department of Defense 
Directive 1304.10, dated December 18, 1965. Paragraph III C of that 
directive provides in part: 
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The additional reenlistment bonus to be paid shall be calculated by multiply- 
ing the regular reenlistment bonus (under subsection (a) of reference (a)) by 
1, 2, 3 or 4. The multiplier to be used will be determined by the degree of 
criticality of shortage described in B., above. 


In prescribing requirements for eligibility for the variable reenlist- 
ment bonus the same directive provides in part in paragraph LIT E 3, 
that “The reenlistment or extension of enlistment must be a first re- 
enlistment or extension for which a reenlistment bonus is payable 
under reference (a).” 

The legislative history of subsection (g) of section 308 of Title 37 
discloses that the primary purpose of the new variable reenlistment 
bonus is to provide a strong reenlistment incentive to first-term en- 
listed personnel whose skills are critically required by the military 
departments. Under the plain language of the law, a member who is 
otherwise entitled to a reenlistment bonus upon his first reenlistment 
is also entitled to be paid “an additional amount not more than four 
times the amount of that bonus.” We find nothing in that law or in its 
legislative history which would require the conclusion that the exten- 
sion of enlistment provision in 37 U.S.C. 906(b)—providing that all 
extensions of enlistment are considered “one continuous extension” 
in determining entitlement to a reenlistment bonus—is not applicable 
in determining entitlement to an additional variable reenlistment bonus 
upon a second 2-year extension. Had Congress intended to limit the 
payment of a variable reenlistment bonus to only the first 2-year 
extension, we believe appropriate language would have been used to 
accomplish that purpose. 

In view of the above and in the light of the situation described 
in Committee Action No. 383, it is our view that a member who other- 
wise qualifies for and is paid a variable reenlistment bonus when he 
first extends his enlistment is entitled to an additional variable reenlist- 
ment bonus for his second 2-year extension computed on the basis 
indicated in the Committee Action, less the amount paid for the first 
2-year extension. See the answer to question 3 of decision of July 18, 
1960, 40 Comp. Gen. 14. The question presented is answered in the 
affirmative. 

With respect to the question whether the answer would be different 
“if the member’s rating has been removed from the VRB eligible 
list or the applicable multiple for his rating had been increased or 
decreased” it is our view that the answer would not be different. Since 
the right to receive a variable reenlistment bonus under 37 U.S.C. 
308(g) is deemed to vest at the time of reenlistment, and since an 
extension of an enlistment for at least 2 years constitutes an enlistment 
for reenlistment bonus purposes, it is our view that a member, who 
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otherwise qualified for and was entitled to receive a variable reenlist- 
ment bonus at the point of his first 2-year extension, continues to be 
entitled to such bonus (subject, of course, to the statutory provision 
concerning installments) during the period of his second 2-year ex- 
tension, notwithstanding the changed conditions indicated in the ques- 
tion that might exist at the time of the second 2-year extension. 
Compare the answer to question 2 in our decision of January 4, 1966, 
45 Comp. Gen. 379, and see the answer to question 2 in decision of 
July 18, 1960, 40 Comp. Gen. 14. 


[B-160085] 


Bidders—Qualifications—License Requirement—Bidders Not 
Licensed Prior to Bidding 


The fact that bidders offering to purchase radioactive machine tools were not 
licensed to decontaminate the tools before submitting bids did not preclude 
consideration of the bids under an invitation providing that “if successful” a 
bidder must possess a license authorizing him to receive the by-product ma- 
terial, and the requirement concerning the responsibility of prospective contrac- 
tors and not the responsiveness of bids, the awards made under the invitation 
are valid. However, the license requirement must be met by the successful 
bidders prior to the removal of the equipment. 


Sales—Bids—Information—After Bid Opening 


The rule that matters relating to the responsibility of a bidder which do not 
affect the prices, quantity and quality of the procurement and which are not 
prejudicial to other bidders may be furnished after bid opening is equally 
applicable in a surplus sales disposal where the statutory authority for the 
sale is similar to the statutory authority for procurement of supplies and services. 
Therefore, under a sales invitation requiring purchasers of radioactive machine 
tools to be licensed to decontaminate the tools—a requirement concerning re- 
sponsibility—the time for compliance with the license requirement may be as 
late as time for performance. However, the award conditioned on the purchaser 
obtaining a license prior to removal of the equipment, in the event the condition is 
not met the contract is void ab initio. 


Contracts—Subcontractors—Licensed—In Lieu of Prime Con- 
tractor 


Under an invitation for the sale of radioactive machine tools requiring bidders 
“if successful” to be licensed to decontaminate the tools, prospective purchasers 
who arrange for the performance of the decontamination process by licensed 
subcontractors prior to bidding are qualified and responsible bidders that are 
eligible for contract awards in the absence of either a statutory or contractual 
prohibition precluding subcontracting to meet the license requirement, and 
whether the decontamination process is affected by the prime contractor or 
through the services of a subcontractor, the prime contractor is responsible to 
the Government for the performance of the contract. 


To the Administrator, General Services Administration, October 18, 
1966: 


Reference is made to a letter dated September 14, 1966, with en- 
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closures, from your General Counsel, requesting a decision with respect 
to a question which has been raised as to the propriety of awards 
made pursuant to Invitation for Bids No. 8 UPS—67-44, dated Au- 
gust 4, 1966, under which the Utilization and Disposal Service, Denver 
Federal Center, advertised for sale six items of machine tools in the 
custody of the Dow Chemical Company of Rocky Flats (Golden), 
Colorado, which apparently had been engaged in the performance 
of contracts with the Atomic Energy Commission (AEC). 

Nineteen bids were received and four awards were made on the 
basis of the highest bid on each of the six items. Item 1 was awarded 
to Howe Machine and Supply Company, Incorporated, Denver, 
Colorado. Item 3 was awarded to Texas Tool Traders, Dallas, Texas, 
item 4 was awarded to Able Machinery Movers, Dallas, Texas, and 
items 2, 5 and 6 were awarded to Greer Machinery Company, Incorpo- 
rated, Los Angeles, California. The sale prices of the four awards 
aggregated the sum of $37,490.50. 

The Rocky Mountain Machine Tool Company, Boulder, Colorado, 
submitted bids on all six items, with its total bid prices arnounting to 
the sum of $24,670. That company has protested the subject awards 
for the stated reason that the particular concerns were not quali- 
fied in accordance with instructions to bidders which required that 
a bidder be properly licensed by the Atomic Energy Commission to 
decontaminate the radioactive machine tools which were being sold. 
The Rocky Mountain Machine Tool Company alleges that it had gone 
to considerable expense in obtaining the necessary and correct license 
and in securing the facilities for performing the decontamination; 
and it is contended that a bidder who had not gone to the expense 
and risk of obtaining decontamination facilities and license could 
unfairly offer more for the items. 

The special sale terms and conditions of the invitation provide 
on page 3 that, “if swecessful,” a bidder must possess an adequate 
license and sign a warranty showing the number and expiration date 
of either an Atomic Energy Commission license or a special license 
issued by the Atomic Energy Commission or a State under the au- 
thority of Part 150, Title 10, Code of Federal Regulations, authoriz- 
ing him to receive the by-product material. On page 6 of the invita- 
tion appears a statement that the items may be sold “only” to pur- 
chasers having appropriate licenses for possession of uranium. 

The record shows that the high bidders on items 3 and 4, Texas 
Tool Traders and Able Machinery Movers, stated in letters accom- 
panying their bids that they had made arrangements for decontamina- 
tion to be performed by General Nuclear, Incorporated, Houston, 
Texas, holder of Texas license No. 4-735. Under such arrangements, 
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shipments were to be made to General Nuclear, Incorporated, and, 
after decontamination. the machine tools were to be delivered to the 
bidders. The high bidder on item 1, Howe Machine and Supply Com- 
pany, Incorporated, reportedly applied for a license to the Atomic 
Energy Commission prior to bid opening, but was informed that it 
was impractical and too expensive to issue a license unless it was a 
successful bidder. The company renewed its application when it was 
notified that it was a successful bidder, it has been issued a license by 
the Atomic Energy Commission, and award to it has been made on 
this basis. The high bidder on items 2, 5 and 6, Greer Machinery Com- 
pany, Incorporated, experienced similar difficulty in an attempt to 
obtain a California State license and, as of September 14, 1966, it had 
not yet obtained a license, although there is no indication that it will 
not, and the award to it is conditioned upon its securing such a license. 

It is reported that when the invitation for bids was issued, it 
was not the intention of the contracting officer to require all bidders 
to have obtained licenses at the time of submitting their bids, but that 
if successful, the high bidders would then be required to secure the 
necessary licenses. This procedure had been requested by the Atomic 
Energy Commission because of the administrative burden and ex- 
pense involved in issuing licenses to all prospective bidders. It is the 
view of your General Counsel that the invitation clearly informed 
prospective bidders that a license would only be required if a bidder 
was successful by emphasizing the words “if successful” by under- 
scoring in the provision on page 3 of the invitation. It is also his view 
that the license requirement is not determinative of the responsive- 
ness of the bids, otherwise your agency would have had to negotiate 
the sale of the property since only Rocky Mountain possessed a license 
prior to bid opening. He also considers the requirement one for the 
protection of the Government, the enforcement of which is of no con- 
cern to competing bidders. 

In submitting the question of the validity of the awards in this case 
to our Office for a decision, your General Counsel mentions our deci- 
sion at 34 Comp. Gen. 175, from which the following language is 
quoted : 


* * * Where in a particular area there are no permit holders, any offer by a 
competing carrier could not ripen into a binding contract simply by its accep- 
tance by your Department because, without the permit, the carrier could not 
perform the transportation service involved. Accordingly, while it would appear 
proper to solicit bids in such cases conditioned upon the bidders obtaining the 
necessary permit prior to award of contract, no contract should be awarded 
to any such bidder until the permit is obtained. 


The decision in 34 Comp. Gen. 175 involved the general question 
whether bidders were required to hold appropriate permits at the time 
of submitting their bids. The situation in 34 Comp. Gen. 175 concerned 
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a need for interstate contract carrier services. We then said “there 
appears to be a substantial basis for the view that the only respon- 
sible bidders would be such permit holders” and that we “would not 
be required to object to payments due under a contract resulting from 
solicitation of offers only from such permit holders.” In effect, we 
held that, in justifiable circumstances, the solicitation of bids condi- 
tioned upon the acquisition of a necessary permit, certificate or license 
by the successful bidder would not be legally questionable. 

As in the case of the procurement of supplies and services by the 
Government agencies pursuant to the statutory requirements govern- 
ing formal advertising, the statute governing the disposition of surplus 
Government property, 40 U.S.C. 484, requires that advertisements 
for bids be made through such methods, and on such terms, as shall 
permit that full and free competition which is consistent with the 
value and nature of the property, and that an award be made only to 
the responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government, price and other 
factors considered. 

The basic issue determinative of the validity of the awards is whether 
the license requirement of the invitation is a requirement concerning 
the responsibility of prospective contractors or a requirement affect- 
ing the responsiveness of bids. It is clear that if the invitation con- 
tained any unnecessary or unreasonable restrictions with respect to 
either the possession of a license for receipt of the equipment before 
its decontamination or the permissibility of subcontracting, the statu- 
tory requirement of full and free competition would be thwarted. 
There is no apparent reason why the license must have been issued 
at the time the bids were submitted, and it was not the intention of 
the disposal activity or the AEC to require all prospective bidders 
to first obtain the license. The language on page 3 of the invitation 
clearly indicates that the license will be required of the bidder only 
“if successful,” which fact can only be known after bids are opened. 
The language on page 6 of the invitation does not contradict or qualify 
the provision on page 3 since “purchasers” are those bidders receiving 
the awards. Moreover, it is our opinion that the purpose of the license 
requirement is to determine a “purchaser’s” legal authorization to 
perform the contract, which is a matter of responsibility and is not 
related to an evaluation of the bid. 

In cases involving procurements we have held that matters relative 
to the responsibility of a bidder which do not affect the price, quan- 
tity and quality of the procurement and which are not prejudicial to 
other bidders may be furnished after bid opening. 39 Comp. Gen. 655. 
This rule is equally applicable in a surplus sales disposal where the 
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statutory authority for the sale is similar to the statutory authority 
for procurement of supplies and services. Since the critical time for 
actual compliance with a requirement concerning responsibility, the 
ability to perform, could be as late as the time performance is required, 
which in the instant case is within 10-calendar days after notice of 
acceptance by the Government, award of a contract prior to obtaining 
the required license is, in effect, conditioned upon the purchaser obtain- 
ing the license. In the event the condition is not met, the contract is 
void ab initio. Therefore, we are not required to object to the awards 
to Howe and Greer so long as compliance with the license requirement 
is met prior to removal of the equipment. 

Since the bids of Texas Tool and Able Machinery were submitted 
on a different basis, the question of the validity of these awards re- 
quires different considerations. Both of these bids were submitted with 
the qualification that the decontamination process would be accom- 
plished by a subcontractor holding Texas license No. 4-735. The issue 
therefore presented is whether these bidders qualify as responsible 
prospective contractors through the use of subcontractors possessing 
the required license. It is our opinion that they can. While it would 
have been within the province of your agency to preclude subcontract- 
ing in meeting the license requirements, no such prohibition was in- 
cluded in the invitation. In the absence of such a prohibition, either 
statutory or contractual, we perceive of no reason why the requirement 
may not be complied with through a subcontract. Whether the decon- 
tamination is effected through the contractor directly or a qualified 
subcontractor is immaterial since the desired result will be accom- 
plished and the prime contractor will be responsible to the Govern- 
ment for the decontamination in any event. Therefore, if these two 
bidders have valid contracts with qualified firms and are otherwise 
responsible and responsive our Office will not object to the awards 
to them. 

Accordingly, it is our decision that the awards were proper and the 
protest of Rocky Mountain Machine Tool Company should be denied. 
The enclosures with the letter of September 14, 1966, are returned. 


[B-150731] 


Indian Affairs—Indian Claims Commission Awards—Interest 


Notwithstanding the Indian Claims Commission Act of August 13, 1946, pro- 
vides that reports of the Commission filed with Congress have the same force 
and effect as Court of Claims judgments, a final judgment by the Commission 
recovered by the Confederated Salish and Kootenai Tribes of the Flathead 
Reservation, Montana, is not subject to the interest prescribed by the act of 
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July 30, 1946, on judgments rendered by the Court of Claims on suits filed by 
the Tribes within a 5-year period, the Indian Claims Commission Act containing 
no indication the so-called “judgments” of the Commission are to accrue interest 
as authorized in the jurisdictional act of July 30, 1946. Therefore, there is no 
authority to pay interest on the judgment awarded the Tribes by the Commis- 
sion from the date of the judgment to the date funds are deposited to the credit 
of the Tribes in the Treasury. 


To Wilkinson, Cragun & Barker, October 19, 1966: 


Your letter of September 29, 1966, forwards a copy of the final 
judgment of the Indian Claims Commission in the above entitled case. 

You advise, in effect, that the judgment became final on the day 
it was entered, since it was entered pursuant to a compromise settle- 
ment approved August 1, 1966, providing that there would be no 
appeal by either party. You further advise that the stipulation con- 
cerning no appeal is of record in the Indian Claims Commission. 
You state that you have been informed that an appropriation to pay 
the judgment in question will be included in the supplemental appro- 
priation bill to be considered by the Congress prior to adjournment. 

The purpose of your letter is to formally request payment of the 
amount of the judgment ($4,431,622.18), plus interest at the rate of 
t percent per annum from the date of the judgment. You state that 
unlike a number of judgments, the litigation of the Confederated Salish 
and Kootenai Tribes of the Flathead Reservations, Montana, is gov- 
erned by a special statute pertaining to the Court of Claims. You refer 
to the act of July 30, 1946, 60 Stat. 715, section 8 of which reads as 
follows: 

Sec. 8. That the amount of any judgment recovered for said Indians, less 
attorneys’ fees and expenses, shall be placed to the credit of said Indians in the 
Treasury of the United States and shall draw interest at the rate of 4 per centum 
per annum from date of judgment and shall thereafter be subject to appropria- 
tion by Congress and used for the benefit of said Indians, including, but without 
limitations, the purchase of lands, livestock, farming implements, erection of 
buildings and improvements, and for productive enterprises, with the approval 
of the Secretary of the Interior and the consent of said Indians. 

You express the view that this jurisdictional act pertaining to the 
Court of Claims has equal application to the present judgment, in- 
asmuch as the Indian Claims Commission Act provides that the judg- 
ment of the Commission shall have the force and effect of a judgment 
of the Court of Claims. You state that the judgment of the Indian 
Claims Commission having the same force and effect as a judgment of 
the Court of Claims entitles the Confederated Salish and Kootenai 
Tribes to interest from the date of the judgment. 

Accordingly, on behalf of the Tribes you request that when the funds 
are established in the Treasury of the United States pursuant to the 
judgment, that the amount of interest from the date of the judgment 
to the date of the establishment of the fund be included as a part 
thereof. 
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The act of July 30, 1946, is a special jurisdictional act conferring 
jurisdiction on the Court of Claims to hear, examine, adjudicate and 
render judgment in any and all claims the Confederated Salish and 
Kootenai Tribes of Indians may have against the United States. Suits 
under the act, however, must be filed within 5 years after the date of 
approval of the act, i.e., within 5 years after July 30, 1946. Thus, the 
time for filing suits under the act has long elapsed. As indicated in 
your letter, section 8 of the act provides that any judgment under the 
act shall be placed to the credit of the Indians involved in the Treasury 
of the United States and draw interest at the rate of 4 percent per 
annum from the date of the judgment. 

The act of August 13, 1946 (so-called Indian Claims Commission 
Act), 60 Stat. 1049, 25 U.S.C. 70-70v, established the Indian Claims 
Commission and authorized the Commission to hear claims against 
the United States on behalf of any Indian tribe, provided the claim 
did not accrue after the date of approval of the act. 

Section 22(a) of the last cited act (25 U.S.C. 70u(a)) reads, in 
pertinent part, as follows (quoting from the Code) : 

(a) When the report of the Commission determining any claimant to be 
entitled to recover h»s been filed with Congress, such report shall have the 


effect of a final judgment of the Court of Claims, and there is authorized to be 
appropriated such sums as are necessary to pay the final determination of the 


Commission. 
The legislative history of section 22(a) discloses that as passed by the 
House the section read, in part, as follows: 

When the report of the Commission determining any claimant to be entitled 


to recover has been filed with Congress, such report shall have the effect of a 
finol judgment and shall be paid in like manner as are judgments of the Court of 


Claims. 

The following statement appears at page 13 in H. Rept. No. 1466 
(79th Cong.), concerning section 22(a) as passed by the House: 

When the report of the Commission determining any claimant is entitled to 


recover has been filed with Congress, it is expected that such report will be 
treated as a final judgment and will be paid in like manner as are judgments 


of the Court of Claims. 

Section 22(a) as passed by the House was amended and passed by 
the Senate reading, in pertinent part, as follows: 

When the report of the Commission determining any claimant to be entitled 
to recover has been filed with Congress, the amount found due by the Com- 
mission shall, upon appropriation therefor by Congress, be paid in such manner 
as Congress shall provide. 

The purpose of the amendment as explained in the S. Rept. (No. 1715) 
is as follows (pages 6 and 7) : 


Section 22 of the biHl as passed by the House has been amended so as to 
eliminate the provisions which purport to make the determination of the Com- 
mission binding upon future Congresses. 
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Since one Congress cannot bind its successors, it was deemed advisable to 
eliminate language which might be construed as having that intent. * * * 


Section 22(a) was changed in conference and, as reported out of 
conference, enacted into law. The Statement of the Managers on the 
Part of the House accompanying the Conference Report (H. Rept. 
No. 2693, page 8) contains the following concerning section 22(a) : 

The House bill provided that the findings of the Commission shall have the 
effect of judgments of the Court of Claims and be paid in like manner. The 
Senate amended this so as to provide that when the awards of the Commission 
have been filed with Congress—‘“the amount found due by the Commission shall, 
upon appropriation therefor by Congress, be paid in such manner as Congress 
shall provide.” The Senate amendment, it was felt, left uncertain the status of 
final determinations by the Commission. In order to make perfectly clear the 
intention of both houses that the determinations of the Commission should, unless 
reversed, have the same finality as judgments of the Court of Claims, section 
22(a) was rewritten to provide expressly that future Congresses may appropriate 
such sums as may be necessary to pay the final awards of the Commission. 

The legislative history of section 22(a) makes it clear that the pur- 
pose of the section was to insure that reports of the Indian Claims 
Commission, when filed with the Congress, would have the same final- 
ity as judgments of the Court of Claims, and accordingly the section 
authorizes the making of appropriations to pay awards of the Commis- 
sion. In other words section 22(a) gives reports of the Indian Claims 
Commission, when filed with Congress, the same status as final judg- 
ments of the Court of Claims, insofar as finality is concerned, and ap- 
parently precludes a point of order being raised against an appropria- 
tion to pay the Commission awards. There is nothing in the legislative 
history of the act containing section 22(a) to indicate that the Con- 
gress intended section 8 of the special jurisdictional act to be applicable 
to reports of the Indian Claims Commission. In this connection we 
note section 11 of the bill establishing the Indian Claims Commission, 
as passed by the House, contained language authorizing the transfer 
of suits pending in the Court of Claims to the Commission and making 
certain provisions of Court of Claims’ “jurisdictional” acts applicable 
to proceedings before the Indian Claims Commission. How- 
ever, section 11, 25 U.S.C. 70j, was amended in the Senate to prohibit 
the transfer of suits filed in the Court of Claims (under then existing 
legislation) to the Indian Claims Commission, and the Senate amend- 
ment, prevailed. 

Also, it should be noted that section 25 of the Indian Claims Com- 
mission Act, 25 U.S.C. 70 note, specifically provided that existing 
provisions of law authorizing suits in the Court of Claims by Indians 
and governing the conduct or determination of such suits “shall con- 
tinue to apply to any case heretofore or hereafter instituted therewnder 
save as provided by section 11 hereof as to deductions of payments, 
offsets, counterclaims, and demands.” There is nothing in that act, 


however, providing that existing provisions of law (jurisdictional 
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acts) authorizing suits in the Court of Claims by Indians shall be ap- 
plicable to proceedings before the Indian Claims Commission. 

In light of the foregoing we cannot agree that section 8 of the act of 
July 30, 1946, is applicable to so-called “judgments” of the Indian 
Claims Commission rendered under the act of August 13, 1946, in favor 
of the Tribes involved here, so as to authorize the payment of 4 percent 
interest on such judgments from the date of the judgment to the date 
the funds are placed in the Treasury to the credit of the Indians. 


[B-159848] 


Pay—Retired—Fleet Reservists—Active Duty After Retirement— 
Recomputation of Retainer Pay 

A Navy enlisted member who after transfer to the Fleet Reserve under 10 U.S.C. 
6330 is called to active duty serving from December 23, 1963 to December 21, 
1965, without a change of grade or rate of active duty basic pay is entitled to 
recomputation of his retainer pay under column 2 of 10 U.S.C, 1402(a), as 
amended by the act of August 21, 1965, at the rate of the active duty basic rate 
of pay used to compute his retainer pay on the day before he entered on active 
duty, December 22, 1963, times the multiplier factor increased from 50 to 55 
(2% per centum times total service years), plus the 4.4 per centum increase 
provided by the act of August 21, 1965, the recomputation effective from Decem- 
ber 22, 1965, the date the member reverted to inactive duty and became entitled 
to credit for his additional service in establishing the higher per centum 
multiplier. 


To Commander D. G. Sundberg, Department of the Navy, 
October 19, 1966: 


Further reference is made to your letter of July 8, 1966, concerning 
the proper method of recomputing the retainer pay of Raymond E. 
Connor, 291 79 23, FTG1, U.S. Naval Fleet Reserve, effective from 
December 22, 1965. Your request for decision was assigned Submission 
No. DO-N-917, by the Department of Defense Military Pay and Al- 
lowance Committee and forwarded here August 5, 1966, by the Comp- 
troller of the Navy. 

Your letter discloses that Mr. Connor was transferred to the Fleet 
Reserve on March 25, 1963, under authority of 10 U.S.C. 6330, with 
20 years 1 month and 6 days service creditable for percentage multiple 
purposes and 19 years 6 months and 10 days service creditable for 
basic pay purposes in computing his retainer pay. It is stated that he 
was paid retainer pay at the rate of $145 per month (50 per centum 
of $290) from March 26 to September 30, 1963, inclusive, increased 
by 5 per centum to $152.25 per month effective October 1, 1963, under 
section 5(e), Public Law 88-132, 77 Stat. 213, 10 U.S.C. 1402 note. 

Mr. Connor was recalled to active duty, serving from December 23, 
1963 to December 21, 1965, inclusive, a period of 1 year 11 months and 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 


335 
29 days. In recomputing his retainer pay effective from December 22, 
1965, under the provisions of 10 U.S.C. 1402(a) as amended by section 
5(Z) (1), Public Law 88-132, 77 Stat. 214-215, he became entitled, by 
adding the latter period of active duty to his prior service, to 22 years 
1 month and 5 days service for percentage multiple purposes and 21 
years 6 months and 9 days service for basic pay purposes. Section 
5(2) of Public Law 88-132 in pertinent part provides: 


(1) Section 1402(a) of title 10, United States Code, is amended to read as 
follows: 

(a) A member of an armed force who has become entitled to retired pay or 
retainer pay, and who thereafter serves on active duty (other than for training), 
is entitled to recompute his retired pay or retainer pay upon his release from 
that duty as follows: 


Col. 3, subtract— 


Col. 1, take— Col. 2, multiply by— 








Monthly basic pay‘ of the 
grade in which he would 
be eligible— 


2% percent of the sum 
of— 
(1) the years of serv- 


Excess over 75 percent of 
pay upon which computa- 
tion is based. 


(1) to retire if he were 
retiring upon that re- 
lease from active duty ; 
or 

(2) to transfer to the 
Fleet Reserve or Fleet 
Marine Corps Reserve 
if he were transferring 


ice that may be credited 
to him in computing re- 
tired pay or retainer 
pay; and 

(2) his years of active 
service after becoming 
entitled to retired pay 
or retainer pay.” 


to either upon that re- 
lease from active duty. 


* For a member who has been entitled, for a continuous period of at least two 
years, to basic pay under the rates of basic pay in effect upon that release from 
active duty, compute under those rates. For a member who has been entitled to 
basic pay for a continuous period of at least two years upon that release from 
active duty, but who is not covered by the preceding sentence, compute under the 
rates of basic pey replaced by those in effect upon that release from active 
duty. For any other member, compute under the rates of bacic pay under which 
the member’s retired pay or retainer pay was computed when he entered on that 
active duty. 


* Before applying the percentage factor, credit a part of a year that is six 
months or more as a whole year, and disregard a part of a year that is less than 
six months. 

* » + * + * * 


2) Notwithstanding paragraph (1) of this subsection, and unless otherwise 
entitled to higher retired pay or retainer pay, a member of a uniformed service 
who is on active duty (other than for training) on the effective date of this Act, 
who was entitled to retired pay or retainer pay before he entered on that duty, 
and who is released from that duty on or after the effective date of this Act after 
having served on that duty for a continuous period of at least one year shall, 
upon that release from active duty, be entitled to recompute his retired pay or 
retainer pay under the table in section 1402 of title 10, United States Code, sub- 
ject to section 6483(c) of title 10, as that table and that section were in effect on 
the day before the effective date of this Act, using rates of basic pay prescribed 
by this Act. 


We agree with the conclusion stated in your letter that in the cir- 
cumstances presented, Mr. Connor’s retainer pay is required to be 
recomputed in accordance with the provisions of 10 U.S.C. 1402(a), 
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based on the rates of active duty basic pay on which his retainer pay 
was computed on December 22, 1963, the day before he entered on the 
period of active duty above referred to. Thus, he has been receiving 
retainer pay effective from December 22, 1965, at the gross monthly 
rate of $166.52, which represents the active duty basic pay of enlisted 
pay grade E-6 with over 18 years of creditable service, $290 (the rate of 
active duty basic pay upon which his retainer pay was being computed 
on December 22, 1963) multiplied by 55 per centum (214 per centum 
times 22 years of service creditable for the multiplier factor) , $159.50, 
plus an increase of 4.4 per centum, $7.02, as authorized in section 5(a), 
Public Law 89-132, August 21, 1965, 79 Stat. 547. 

Your letter does not disclose why you raise a question as to Mr. 
Connor’s entitlement to receive retainer pay effective from Decem- 
ber 22, 1965, in the gross monthly rate of $174.85 computed at 55 per 
centum of $290 the 1958 rate of active duty basic pay of enlisted pay 
grade E-6 with over 18 years of service (the maximum rate under 
the 1958 act, Public Law 85-422, 72 Stat. 123, 37 U.S.C. 232(a) (1958 
Ed.), for that pay grade) plus the 5 per centum increase authorized 
in section 5(e), Public Law 88-132, and the additional 4.4 per centum 
increase authorized in section 5(a), Public Law 89-132. There is no 
suggestion in your letter that the current method of recomputing his 
retainer pay, under which he is receiving the gross amount of $166.52 
per month, is erroneous or improper and you suggest no theory which 
would authorize payment at the $174.85 rate. 

Section 1402(a) of title 10, U.S. Code, as amended by section 5 
(Z)(1) of Public Law 88-132, provides that a member of an armed 
force who has become entitled to retired pay or retainer pay and who 
thereafter serves on active duty other than for training is entitled to 
“recompute his retired pay or retainer pay upon his release from that 
duty” in accordance with the specific formula therein set forth. The 
purpose of the law is to permit an individual who meets the conditions 
prescribed to receive retired pay or retainer pay in an amount greater 
than that which was being received by him on the day before his 
reentry on active duty. 

Three basic factors enter into the recomputation of retired pay or 
retainer pay under the provisions of section 1402(a), as amended. 
The first two factors are the grade and the rate of active duty basic 
pay, the latter item being subject to the specific conditions which are 
contained in note 1, column 1, of the formula. Neither one of these 
two factors entitles Mr. Connor to an increase in his retainer pay 
effective December 22, 1965, since there was no change in the enlisted 
pay grade (E-6) held by him and the rate of active duty basic pay to 
be used in recomputing his retainer pay is the same rate of active duty 
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basic pay ($290 per month) under which his retainer pay was being 
computed on the day before he entered an active duty status in Decem- 
ber 1963. Only the multiplier factor in column 2 of the formula has 
been affected by Mr. Connor’s active duty during the period Decem- 
ber 23, 1963 to December 21, 1965. That factor is increased from 50 to 
55 per centum. Thus, he has been entitled to retainer pay effective 
from December 22, 1965, at $166.52 per month. The latter amount not 
only is greater than the amount of retainer pay he was receiving on 
December 22, 1963, $152.25, but also is greater than $158.95, the amount 
of retainer pay to which he would have been entitled on December 22, 
1965, if he had not served on active duty from 1963 to 1965 ($152.25 
plus 4.4 per centum increase under Public Law 89-132). Compare 
section 13(b), Public Law 88-132, 77 Stat. 218, 37 U.S.C. 203 note. 
The method of recomputing Mr. Connor’s retainer pay under which 
he would receive $174.85 per month uses a 55 per centum multiplier 
factor as of a date prior to October 1, 1963, before he was recalled to 
active duty. Under this method of recomputation he would receive in 
addition to the increase in his multiplier factor from 50 to 55 per 
centum the 5 per centum increase in retainer pay authorized in sec- 
tion 5(e) of Public Law 88-132. That section, which became effective 
October 1, 1963, expressly authorized in the case of those whose status 
placed them within its scope an increase of 5 per centum in the retired 
pay or retainer pay to which a member or former member of the uni- 
formed services “was entitled on the day before the effective date of 
this Act.” On September 30, 1963, the day before the effective date 
of Public Law 88-132, Mr. Connor was entitled to retired pay in the 
gross amount of $145 a month computed on the 50 per centum multi- 
plier basis. He did not become entitled to recompute his retainer pay 
on a 55 per centum multiplier basis until he reverted to inactive duty 
on December 22, 1965. Consequently, no proper basis is presented on 
which to recompute his retainer pay effective from December 22, 1965, 
in a manner which would have the effect of crediting him with a 55 per 
centum multiplier factor prior to the date that he actually became 
entitled to credit for 22 years of service in establishing such factor. 


[.B-159950] 


Compensation—Part-Time Employees—Overtime, Premium Pay, 
Ete. 


Although part-time employees who work on Sunday are not entitled to the 
premium pay authorized in section 405 of the Federal Salary and Fringe Bene- 
fits Act of 1966, the legislative history of the provision evidencing that only 
full-time employees whose regularly scheduled 5-day workweek includes Sunday 
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are intended to be covered by the act, they are entitled to overtime compensation 
for hours worked in excess of 8 hours per day, section 404 of the act providing 
the overtime benefits not restricting the benefits to full-time employees. 


Compensation—Premium Pay—Limitations on Payment 


Full-time classified and wage board employees whose regularly scheduled tour 
of duty includes a period of service less than 8 hours any part of which falls 
between midnight Saturday and midnight Sunday are entitled to premium pay 
for the number of hours worked that are not in excess of the number of hours 
regularly scheduled for the period, as the words “eight-hour period of service” 
used in section 405 of the Federal Salary and Fringe Benefits Act of 1966 are a 
limitation upon the number of hours for which premium pay may be made for 
the period of service and not a requirement that an employee have a regularly 
scheduled 8-hour period of duty on the day for which the premium compensation 
is payable. 

To the Chairman, United States Civil Service Commission, October 


19, 1966: 


This refers to your letter of August 24, 1966, submitting for our 
comments a copy of a proposed FPM letter pertaining to certain 
amendments made by the Federal Salary and Fringe Benefits Act of 
1966, Public Law 89-504, to the Federal Employees Pay Act of 1945, 
as amended. The proposed letter would supplement the information 
contained in FPM Letter No. 550-16, dated August 5, 1966, to provide 
that part-time employees are entitled to Sunday premium pay if other- 
wise eligible and to overtime compensation for hours worked in excess 
of 8 per day. 

Referring to premium pay for Sunday work under section 405 of 
Public Law 89-504 you now propose to say that an employee with a 
regularly prearranged tour of less than 40 hours a, week is entitled to 
premium pay for Sunday work for that part of his regularly scheduled 
tour of duty, any part of which is within the period beginning at 
midnight Saturday and ending at midnight Sunday. In support of such 
action you express the belief that the evident intent of the two premium 
pay provisions cited herein is to discourage agencies from requiring 
employees to work more than 8 hours in any day or to work on Sundays 
unless it is unavoidable which is clearly as applicable to part-time as 
to full-time employees. In addition, you point out that the language 
of the statute does not limit the coverage of such provisions to full-time 
employees. 

Subsections 405(c) and 405(f) of the Federal Salary and Fringe 
Benefits Act of 1966 (5 U.S.C. 5546 and 5544) amended (1) the Federal 
Employees Pay Act of 1945, as amended, and (2) section 23 of the 
Independent Offices Appropriation Act of 1935, to require premium 
compensation for Sunday work to classified and wage board employees 
as follows: 


* * * That employees subject to this section whose regular work schedule 
includes an eight-hour period of service any part of which is within the period 
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commencing at midnight Saturday and ending at midnight Sunday shall be paid 
extra compensation at the rate of 25 per centum of his hourly rate of basic 
compensation for each hour of work performed during that eight-hour period of 
service. 

S. Rept. No. 1187, 89th Cong., 2d sess. 4, on H.R. 14122 which 
became Public Law 89-504 contains the following pertinent statement 
in explanation of the provisions of section 405 : 

Section 405 applies to classified and wage board employees a significant liberali- 
zation granted postal employees in 1965. This section requires a premium of 
25 percent of base pay for any employee whose regularly scheduled 5-day work- 
week includes Sunday. The premium will be paid for the entire 8-hour period 
of service regardless of the numbers of hours which actually occur on Sunday. 
This is identical to the provisions for regular postal employees enacted last year. 

The Hearings before the Committee on Post Office and Civil Service, 
United States Senate, 89th Cong., 2d sess., on H.R. 14122, held on 
April 20, 21, 22, 25, 26 and 27, 1966, beginning on page 4, speaks in 
pertinent part as follows concerning the new Sunday pay provisions: 

The House bill, H.R. 14122, adds new * * * Sunday pay benefits for most Fed- 
eral employees. Equity allows no alternative but to concur in the proposals to 
extend to additional groups * * * premium pay at 25 percent of base rates for 
nonovertime work on Sunday. 

* * * Congress last year prescribed premium pay for nonovertime Sunday 
work of postal employees; it is equitable to extend the same policy to other 
salaried employees and to those paid under wage-board schedules, 

From the foregoing statements it appears to have been the intent 
of Congress to grant to employees subject to the Federal Employees 
Pay Act of 1945, as amended, as well as to wage board employees, the 
same premium pay for Sunday work granted to postal employees in 
1965. The provision for the 25 percent premium pay for postal em- 
ployees is contained in section 5(b) of the Federal Employees Salary 
Act of 1965, Public Law 89-301, approved October 29, 1965, amending 
39 U.S.C. 3573. In S. Rept. No. 896 on H.R. 10281 which became 
Public Law 89-301, the following statement appears (speaking of em- 
ployees of the postal service) : “A special premium pay of 25 percent 
of the hourly rate will be paid to regular employees whose 5-day work 
schedule includes an 8-hour shift any part of which occurs on Sunday.” 

While the literal language of subsections 405(c) and 405(f) of Pub- 
lic Law 89-504 does not restrict the benefits in question to full-time em- 
ployees we believe the legislative history previously referred to sup- 
ports the view that only full-time employees were intended to be covered 
thereby and, therefore, we conclude that part-time employees are not 
entitled to premium pay for Sunday work. 

On the other hand we regard the words “eight-hour period of service” 
appearing in the quoted provisions as a limitation upon the number of 
hours for which premium pay may be made for the period of service 
and not as requiring that the employee have a regularly scheduled 8- 
hour period of duty for the day for which such premium compensation 
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is otherwise payable. Thus, a full-time employee whose regularly 
scheduled tour of duty includes a period of service of less than 8 hours 
any part of which falls between midnight Saturday and midnight Sun- 
day is entitled to premium pay for the number of hours worked not 
in excess of the number of hours regularly scheduled for such period. 

As to the overtime compensation provisions contained in section 404 
of Public Law 89-504 (5 U.S.C. 5542), we agree that the language 
thereof does not restrict the benefits to full-time employees and we 
have found nothing in the legislative history of this or related statutes 
which would warrant a conclusion that such restriction was so in- 
tended. Therefore, under section 404 our view is that part-time em- 
ployees are entitled to overtime compensation for hours worked in ex- 
cess of 8 per day. 

We suggest the proposed FPM letter be revised to accord with the 
foregoing. 


[B-160117] 


Savings Deposits—Interest—Military Personnel—Missing, In- 
terned, Etc., Persons 


Under the savings program authorized by the act of August 14, 1966, implemented 
by Executive Order No. 11298, prescribing the payment of interest on deposits of 
the unallotted current pay and allowances of members of the uniformed services 
on permanent duty outside the United States, the heads of the departments con- 
cerned may not administratively provide for the deposit of the unallotted current 
pay and allowances of missing or interned members. The 1966 act contemplating 
the voluntary participation of members and the reduction of the adverse balance 
of payments position of the United States and the Missing Persons Act providing 
for credit to the pay accounts of members for the benefit of dependents without af- 
fecting the balance of payments program, neither act permits the establishment 
of a savings program for the pay and allowances of missing or interned members. 


To the Secretary of Defense, October 19, 1966: 


Reference is made to letter dated September 16, 1966, from the As- 
sistant Secretary of Defense (Comptroller) transmitting Department 
of Defense Military Pay and Allowance Committee Action No. 385, in- 
volving a request for decision on the following question : 


May regulations be issued which would permit the head of the department 
concerned to deposit under the provisions of 10 U.S.C. 1085, not more than the 
unallotted current pay and allowances of a member of the armed forces who, 
while he is on a permanent duty assignment outside the United States or its 
possessions, is officially determined to be absent in a status of missing, missing 
in action, interned in a foreign country, captured by a hostile force, beleaguered 
by a hostile force, besieged by a hostile force, or detained in a foreign country 
against his will. 


The act of August 14, 1966, Public Law 89-538, 80 Stat. 347, amend- 
ing 10 U.S.C. 1035, virtually abolished the former enlisted members’ de- 
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posits system and substituted a program whereby a member of the 
Armed Forces who is on permanent duty outside the United States or 
its possessions may deposit during that tour of duty not more than his 
unallotted current pay and allowances in amounts of $5 or more with 
any branch, office or officer of a uniformed service and receive interest 
on such deposits at a rate prescribed by the President not to exceed 10 
per centum a year on such deposits up to a maximum amount of $10,000. 
By Executive Order No. 11298, dated August 14, 1966, the President 
prescribed that such deposits shall accrue interest at the rate of 10 
percent per annum, compounded quarterly. 

The purpose of the act of August 14, 1966, as stated in S. Rept. No. 
1422 to accompany H.R. 14875, was “(1) to provide an attractive sav- 
ings program for members of the uniformed services stationed outside 
the United States, and (2) to reduce the amount by which the Depart- 
ment of Defense activities contributed to an adverse balance of pay- 
ments position for the United States.” It was contemplated that parti- 
cipation in the program would be a completely voluntary act on the 
part of the eligible members. 

The Missing Persons Act of March 7, 1942, ch. 166, 56 Stat. 143, 
as amended, 50 U.S.C. App. 1001-1016, provides for continuing of 
credit of pay and allowances of any person who is in active service 
and is officially reported to be absent in a status of missing, missing 
in action, interned in a foreign country, captured by a hostile force, 
beleaguered by a hostile force, besieged by a hostile force, or detained 
in a foreign country against his will. The act further grants rather 
broad authority to the head of the Department concerned, or such 
subordinates as he may designate, to initiate, continue, discontinue, 
increase, decrease, suspend, or resume payments of allotments from 
the pay and allowances of such person. 

It appears that this authority contemplates generally, allotments 
for the financial protection of the member’s dependents and not 
allotments solely for the benefit of the person himself, such as those 
for the purchase of United States savings bonds, enlisted members’ 
deposits, etc., except such valid savings allotments as had been volun- 
tarily executed prior to the beginning of his absence. Furthermore, 
it would seem that the proposed deposits of unallotted current pay 
and allowances would not serve the second purpose of the act of August 
14, 1966, since amounts credited to the member’s pay account while 
he is in a missing status would not ordinarily enter the economy of 
the country in which he last served and therefore would not affect 
the balance of payments position of the United States in any way. 

It is our view that no authority is contained in the Missing Persons 
Act or in 10 U.S.C. 1035 which permits the administrative establish- 
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ment of any savings programs which are normally voluntarily insti- 
tuted by the members themselves. Accordingly, in the absence of 


specific legislation authorizing such action, the question is answered 
in the negative. 


[B-159822 


Contracts—Awards—Small Business Concerns—Self-Certifica- 
tions—Status Protests 

A written protest against the award of a contract to a firm certifying itself as 
small business that is not received by the contracting officer within 5 working 
days after bid opening or closing date for receipt of proposals and prior to 
award does not comply with the requirements of paragraph 1-—703(b)(1) of 
the Armed Services Procurement Regulation and the protest, therefore, need 
not be submitted to the Small Business Administration (SBA), the contracting 
officer having authority to accept at face value a representation by a bidder 
or offeror that it is a small business concern, unless a status is timely ques- 
tioned, otherwise, a bidder could never be sure an award would be sustained. 
However, in accordance with paragraph 1—703(b) (1) (iii), the protest received 
after contract award will be referred to the SBA regional office for consideration 
in future actions, 


Contracts—Awards—Small Business Concerns—Self-Certifica- 
tions—Information Known to Other Bidders 

Where bidders have information relative to another bidder’s small business 
status that is not known to the contracting officer, and which is sufficient to 


raise a reasonable doubt as to the accuracy of a self-certification appearing in 
a bid, the burden of questioning the self-certification falls upon bidders. 


To NASCO Products Co., October 20, 1966: 


Reference is made to your letter dated July 28, 1966, which pro- 
tested against the award of a contract to the Air Master Corporation 
based on Invitation for Bids (IFB) 65-501-66-98 issued May 12, 
1966, by the Elmendorf Air Force Base, Alaska, for five items of 
building materials. 

It was specifically provided on page 1 (Standard Form 33) of the 
invitation that “this is a 100% set aside for Small Business.” Further, 
page 2 required bidders to represent and certify by checking appropri- 
ate blocks that they were or were not small business concerns, and 
numbered paragraph 21 on pages 8 and 9 provided that bids received 
from firms which were not small business concerns would be considered 
nonresponsive and would be rejected. 

Amendment No. 1 to the IFB, issued May 23, 1966, added Item 
No. 5, hardwood lumber, and extended the bid opening date to June 
6, 1966, at which time the eight bids submitted were publicly opened. 
All bidders had checked the appropriate blocks of Standard Form 
33, and thus had certified they were small business concerns. 
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The first item consisted of 1,386 units of storm sashes divided into 
Items 1a, 1b, and 1c according to the sizes called for. Your firm and 
three other bidders submitted bids for that item with the lowest being 
that of Air Master at a unit price of $9.93, or $13,762.98 for the total 
quantity. Your bid was the next lowest at a unit price of $11.50, or 
$15,939 for all units. The record shows that Item 1 was the only item 
you bid on in the IFB. 

Based on its bid, contract AF 63(301) 4023 for Items 1a, 1b, and 
1c was awarded to Air Master on June 17, 1966. Further, we are advised 
all of the items were shipped on July 27, 1966 and arrived at 
Elmendorf Air Force Base on August 16, 1966. The remaining four 
items of the IFB were awarded in two different contracts none of 
which is relevant to the issues presented herein. 

You allege the award should not have been made to Air Master 
since it was not a small business concern. You have questioned the 
status of Air Master because the information available to you showed 
it had a sales value of $13 million and employed over 700 persons, 
while you believe the SBA rulings limit sales to $714 million and 
employment to 250 persons for such small business concerns. You 
advise that such conclusion was reached after conversations with other 
manufacturers, after reading certain business publications, and after 
obtaining information from the Small Business Administration 
(SBA) regional office in Detroit. 

The contracting officer advises that he first learned of your protest 
on August 4, 1966, from the SBA representative at Anchorage, Alaska, 
and that prior to such date he knew of no reason to question the self- 
certification made by Air Master as to its small business status. The 
record shows Air Master Corporation submitted a bidder’s mailing 
list application, Standard Form 129, which stated that as of May 
26, 1966, it employed 360 persons, had a net worth of $2 million and 
was not affiliated with any other concern. You have stated it was your 
belief that SBA rulings limit the maximum employment to 250 per- 
sons and the sales volume to $714 million for a company to be con- 
sidered a small business concern. 

While we are not in a position to determine whether Air Master 
is in fact a small business concern, since such a determination is 
required by statute to be made by the SBA, your attention is directed 
to Title 13, section 121.3-8, of the Code of Federal Regulations (13 
C.F.R. 121.3-8) entitled, “Definition of small business for Government 
procurement.” It is provided therein in relevant part, as follows: 

A small business concern for the purpose of Government procurement is a 
concern, including its affiliates, which is independently owned and operated, 


is not dominant in the field of operation in which it is bidding on Government 
contracts and can further qualify under the criteria set forth in this section. 


277-066 O-68—24 
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When computing the size status of a bidder or offeror, the number of employees, 
annual sales or receipts or other applicable standards of the bidder or offeror 
and all of its affiliates shall be included. In the submission of a bid or proposal 
on a Government procurement, a concern which meets the criteria provided in 
this section may represent that it is a small business. In the absence of a written 
protest or other information which would cause him to question the veracity of 
the self-certification, the contracting officer shall accept the self-certification 
at face value for the particular procurement involved * * *., 


(b) Manufacturing. Any concern bidding on a contract for a product it manu- 
factured is classified : 


* * s + s 7 o 

(3) As small if it is bidding on a contract for a product ciassified within an 
industry set forth in Schedule B of this part and its number of employees does 
not exceed the size standard established for that industry. 

(4) As small if it is bidding on a contract for a product classified within 
an industry not set forth in Schedule B of this part and its number of employees 
does not exceed 500 persons. 

Schedule B of the cited regulation does not indicate any product 
classification for which the number of employees is less than 750. 
Hence, in view of (3) and (4) quoted above, it appears a manufactur- 
ing firm such as Air Master seems to be, would have to have 500 
employees or more before its status as a small business concern for 
this particular procurement would have been subject to question on 
that basis. Informal advice from the SBA Office in Washington 
indicates that the information available to the contracting officer prior 
to award (that Air Master had 360 employees, no affiliates and a net 
worth of $2 million) did not constitute sufficient notice to the con- 
tracting officer that Air Master was other than a small business con- 
cern, as it had self-certified. 

Paragraph 1-703, Armed Services Procurement Regulation 
(ASPR), sets forth the pertinent regulatory authority regarding 
determinations of the small business status of bidders and the pro- 
cedures to be followed in questioning such status. Therein it was 
provided at the time of award (June 17, 1966) that the contracting 
officer “shall accept at face value * * * a representation by a bidder 
or offeror that it is a small business concern” unless the bidder’s 
status was questioned and the SBA determined the bidder was not a 
small business concern. Further, ASPR 1-703(b)(1) provided that, 
in order to question the small business status of an apparently low 
bidder any bidder could do so by sending a written protest to the con- 
tracting officer prior to award of the contract, but that “Such protest 
must be received by the contracting officer prior to the close of business 
on the 5th working day after bid opening or closing date for the 
receipt of proposals * * * A protest received after award of a con- 
tract, even though timely will not be considered a ‘protest’ and will 
be returned to the sender with an explanation of why it could not be 
acted upon.” 
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While the record is silent as to whether you submitted a written 
protest directly to the contracting officer, it is apparent that whatever 
the form of your protest it was not received by the contracting officer 
within 5 working days after June 6, 1966, the date of bid opening. 
In fact, it was not received for more than a month after that date, 
which was also considerably after the date on which award was made 
(June 17, 1966). It therefore follows that your protest cannot be 
considered as such within the ASPR 1-703(b) (1) definition since it 
was received after award had been made. Accordingly, there was no 
requirement that it be sent to SBA for consideration of the question 
raised. 

In our decision B-153132, February 4, 1964, we applied the ASPR 
1-703 (b) (1) requirements to a case similar to this case where the size 
status of a 100 percent set-aside for small business was not questioned 
until after award. Therein in denying the protest we stated, “In such 
circumstances, ASPR 1-703(b) (1) provides that a protest as to the 
size of another bidder shall not be considered. In our view such a 
rule is eminently reasonable and necessary as a practical matter to 
the proper administration of Government contracts since a bidder in 
such circumstances otherwise could never be sure an award to him 
would be sustained.” (See also B-157721, December 28, 1965, with 
respect to the question of submitting protests within 5 days after 
bid opening.) 

No conclusive information appears in the record to either refute 
or confirm your allegations that Air Master Corporation was or was 
not at the time of award a small business concern, nor as previously 
stated will this Office make such a determination. The authority to 
determine in procurement matters whether a bidder who represents 
himself as a small business concern is, in fact, a small business con- 
cern is vested by law in the Small Business Administration. 15 U.S.C. 
637 (b) (6). Neither the contracting agency nor the remaining bidders 
are authorized or qualified to make such a determination, and the pro- 
cedures and requirements established by regulation for referral of 
small business questions to the Small Business Administration are 
predicated upon such a conclusion. These procedures are equally avail- 
able to both the contracting agency and bidders, and where bidders 
have information relative to another bidder’s status which is not known 
to the contracting agency and which is sufficient to raise a reasonable 
doubt as to the accuracy of the self-certification appearing in the bid, 
it must be concluded that the burden of questioning the self-certifica- 
tion falls upon the bidders. B—137474, November 20, 1958. 

As a point of information, the latest revision to ASPR 1-703 (b) (1), 
Revision 18 issued August 1, 1966, requires in subparagraph (iii) that 
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protests received after award be forwarded to the Small Business 
Administration regional office for consideration in future actions. We 
are advised that the Air Force has complied with that provision 
with respect to your protest. 

Based upon the foregoing we see no valid basis on which to question 
the validity of the contract awarded, and your protest must therefore 
be denied. 


[B-160130] 


Government Printing Office—Employees—Promotions Under Kiess 
Act—FEffective Date 


The 1-year interval between wage increases provided by the Kiess Act (44 U.S.C. 
40) for employees in the printing trades whose wages, salary and compensation 
are determined under the conference provisions of the act may not be interpreted 
as 52 weeks instead of a calendar year in order to overcome the administrative 
problems created by the different waiting periods used by the Government 
Printing Office in determining the entitlement of other than employees under 
the Kiess Act to pay increases, the term “year’’ covering the period from a 
given date in 1 year to the close of the immediately preceding date in the follow- 
ing year, in the absence of an indication to the contrary, compensation under 
the act is not subject to change prior to the expiration of 1 year from the date 
rates were last determined. 


To the Public Printer, United States Government Printing Office, 
October 20, 1966: 


Your letter of September 23, 1966, requests our decision on a matter 
involving application of the act of June 7, 1924 (the Kiess Act), 43 
Stat. 658, 44 U.S.C. 40, which provides in pertinent part, as follows: 


* * * the rates of wages, including compensation for night and overtime 
work, for more than ten employees of the same occupation shall be determined 
by a conference between the Public Printer and a committee selected by the 
trades affected, and the rates and coinpersation so agreed upon shall become 
effective upon approval by the Joint Committee on Printing; if the Public 
Printer and the committee representing any trade fail to agree as to wages, 
salaries, and compensation either narty is hereby granted the right of appeal 
to the Joint Committee on Printing, and the decision of said committee shall 
be final; the wages, salaries, and compensation determined as provided herein 
shall not be subject to change oftener than once a year thereafter. * * * [Italic 
supplied. ] 


With respect to the language italicized above, you state : 


So far as we are aware, this language has not been construed by you or your 
predecessors. However, it has consistently been interpreted by the Public Printers 
as fixing the effective date of wage increase agreements for journeymen and 
apprentices to the anniversary date of the prior agreement, or of the decision 
of the Joint Committee on Printing when an appeal is taken. These anniversary 
dates vary as between the different trades affected, and, since they will only 
accidently coincide with the beginning of a biweekly pay period, repeated 
disruptions of payroll routines are necessary to accommodate the changes. 


You point out that the Government Printing Office employs many 
individuals whose compensation is not determined under the con- 
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ference provisions of the Kiess Act. With respect to such employees, 
all increases in compensation are made effective at the beginning of 
the first pay period following completion of the required period of 
service which for some employees is a full calendar year, and for other 
employees a minimum of 52 weeks. Also, there are other employees 
who receive salary increases in a manner similar to that prescribed 
by the Classification Act, 5 U.S.C. 5101 note—that is, at the beginning 
of the next pay period following the completion of 52, 104 or 156 weeks 
of service. 

Your letter continues as follows: 

The use of different waiting periods in determining entitlement to pay 
increases, and particularly the practice of effecting increases within pay periods, 
complicates and increases the costs of personnel administration and payrolling. 
We also think that disparities are created which are demoralizing to employees 
adversely affected. We recognize that it may be possible to effect partial cor- 
rection of these deficiences through changes in future agreements with the 
trades groups and by delaying increases to the beginning of the next pay 
period. This, however, would result in serious employee management relations 
problems with the craftsmen involved and the unions which represent them. 
We believe that optimum benefit in terms of a more efficient payrolling opera- 
tion and cost reduction will be realized only by interpreting the one-year interval 
between wage increases as being 52 weeks instead of a calendar year. Accord- 
ingly, with your approval, we propose to recommend the adoption of this 
interpretation to the Joint Committee on Printing. We do not anticipate that 
there will be any appreciable effect on payroll costs. 

Our Office previously has rendered a decision involving construction 
of the statutory language here involved. In our decision B-37664, 
October 26, 1943, we advised the Public Printer as follows: 

* * * The only reasonable construction or interpretation of the language used 
in the statute is that when a final determination is made in accordance with 
the provisions of the act, the wages, salaries, and compensation as thus deter- 
mined shall not be subject to change within one year thereafter. 

The term “year” in the absence of an indication to the contrary, 
normally is construed as covering the period from a given date in one 
year to the close of the immediately preceding date in the following 
year. 

While we appreciate that there are administrative problems in- 
volved under the current procedure we, nevertheless, believe that the 
decision of October 26, above, correctly interprets the language used 
in the act. Therefore, we cannot sanction the adoption of a proposal 
which would permit rates of wages, salary, and compensation deter- 
mined under the conference provision of the Kiess Act to be subject 
to change prior to the expiration of 1 year from the date such rates 
were last determined. 
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[B-158902] 


Contracts—Awards—Cancellation—Preparation Costs, Ete. 


The premiums paid by a contractor for performance and payment bonds fur- 
nished under a contract subsequently canceled on the ground it was not awarded 
to the lowest responsive bidder as required by 41 U.S.C. 253(b) are not re- 
imbursable to the contractor, the Government having received no benefits under 
the invalid contract prior to cancellation, no right to payment of costs was 
created. While a right to payment on a quantum valebat or quantum meruit 
basis is recognized, the right predicated on the theory it would be inequitable 
for the Government to retain the benefit of the labor of another without rec- 
ompense, the Government not having received any benefits under the canceled 
contract, no recovery of the bond premiums by the contractor is in order. 


Agents—Government—Government Liability For Acts Beyond 
Authority 

The authority of agents of the United States, and the manner of exercising 
that authority, prescribed and limited by statute, regulation and adminis- 
trative and judicial determination, to make the Government liable for other 
than benefits received would permit agents of the Government to obligate the 
United States in direct contravention of those limitations and prescription, 


nullifying the basic purposes of the statutes, regulations, and determinations, a 
result that is opposed to the public interest. 


To Reno Pump & Supply, October 21, 1966: 


Reference is made to your letter dated August 22, 1966, requesting 
reimbursement for the premium paid for the performance and pay- 
ment bonds furnished under contract No. PH73—66-243, which was 
subsequently canceled pursuant to our decision B-158902, April 18, 
1966, on the ground that it was not awarded to the lowest responsive 
bidder as required by 41 U.S.C. 253(b). 

You state that the expense of the bonds was incurred only upon the 
explicit instructions of the contracting officer and that you do not be- 
lieve reimbursement of bond expenses is precluded by our decision. 

There exists strong precedent for holding that a contract within 
the authority of the public body, which is invalid because it was en- 
tered into contrary to the statutory requirements, creates no right 
to payment of costs incurred where no benefits are received by the 
public body prior to contract cancellation. 40 Comp. Gen. 447; 48 
Am. Jur., Public Works and Contracts, section 88; Vol. 10, McQuillin 
on Municipal Corporations, 3rd Ed., section 29.26; Prestew, Ine. v. 
United States, 162 Ct. Cl. 620. 

While a right to payment on a guantum valebat or quantum meruit 
basis is recognized by the courts and our Office, 21 Comp. Gen. 800; 
33 id. 533, such right is predicated on the theory that it would be 
inequitable for the Government to retain the benefit of the labor of 
another without recompense. See 40 Comp. Gen. 447 and court cases 
cited therein. Since in this case the Government has received no bene- 
fit under the contract, no recovery of the bond premiums is in order. 
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We recognize that it may appear unduly harsh to require a con- 
tractor who acted in good faith to absorb the costs applicable to 
procurement of the performance and payment bonds required before 
performance could commence under the contract. However, the United 
States has power to act only tirough its agents whose authority, and 
the manner of exercise thereof, is prescribed and limited by statute, 
regulation, and administrative and judicial determination. To make 
the Government liable for other than benefits received would, in effect, 
permit agents of the Government to obligate the United States in 
direct contravention of those limitations and prescription. In effect, 
the basic purposes of the statutes, regulations and determinations would 
be nullified. Such result is opposed to the public interest. 

Accordingly, since no tangible benefits were received and retained 
by the Government, your claim is denied. 


[B-159458] 


Bids—Competitive System—Exclusion of Current Contractors 


The determination and notification subsequent to issuance of an invitation for 
bids to preclude contractors with whom orders had been placed for a piece of 
equipment essential to the operation of a Bonneville Power Administration 
(BPA) project from a current procurement in order to diversify purchases and 
test the performance reliability of available equipment on the market is within 
the broad authority of the BPA Administrator to improve the Bonneville power 
system, and 16 U.S.C. 832g prescribing the manner in which supplies are to be 
purchased not limited by any other advertising statutes, the “opportunity for 
competition” provision of the section was met by the bids received from other 
than the precluded contractors. Although the invitation should have provided 
notice that equipment of the same type on order would be unacceptable, no one 
having been prejudiced by the omission, there is no objection to the rejection 
of the bid of a precluded contractor. 


To the Secretary of the Interior, October 21, 1966: 


Reference is made to letters of June 30, August 12 and September 14, 
1966, from the Deputy Assistant Secretary, requesting our decision 
concerning the legality of the determination made by the Administra- 
tor, Bonneville Power Administration (GPA), to spread 500-kv. cir- 
cuit breaker purchases among a number of manufacturers until the 
circuit breakers have been in service for a sufficient period of time to 
assure BPA that they are free from defects, and to reject bids on 
invitation for bids (IFB) 470 offering equipment of the same type 
as is now on order in substantial quantities but not yet delivered or 
proven. 

The subject invitation, issued May 24, 1966, solicited bids for fur- 
nishing thirteen 500-kv. circuit breakers. By letters dated May 26, 
1966, the Chief of Supply, BPA, advised Cogenel, Inc., and Merlin. & 
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Gerin that BPA has 39 500-kyv. circuit breakers on order and one in 
service and that of the 39, Cogenel has contracted to furnish 18 and 
Merlin & Gerin 21. The letters stated further that, under the authority 
of 16 U.S.C. 832a(c) of the Bonneville Project Act, it was decided that 
award of a contract at this time to either firm or its licensees for addi- 
tional 500-kv. breakers was not appropriate for the best interests of 
the BPA system and its customers. The letters also stated the basis 
for the conclusion. They explained that the 500-kv. breakers constitute 
a critical part of the power network and that their reliability is essen- 
tial to BPA’s power commitments; that BPA does not consider that 
the 500-kv. breakers of any manufacturer have been in service for a 
sufficient period of time to assure that a particular design is free from 
defects; and that, therefore, sound engineering judgment dictates 
spreading the 500-kv. breaker purchases among a number of manu- 
facturers so that if a particular design has some serious defects, the 
whole system will not be faced with what could amount to catastrophic 
consequences. The letter concludes with a statement that the BPA 
finding applies only to IFB 470, and that decisions as to future pro- 
curements of 500-kv. breakers will be made in accordance with the 
requirements of the BPA system at the time. 

Merlin & Gerin did not bid on IFB 470. However, Cogenel disre- 
garded the letter of May 26, 1966, and bid upon the invitation. Bids 
were opened on June 17, 1966. Of the four bids received, Cogenel’s 
unsolicited bid in the amount of $3,060,000 was the low bid by nearly 
one million dollars. The breakers which Cogenel proposed to supply 
were of the same general design as those which it had previously con- 
tracted to furnish BPA. 

Cogenel has protested to our Office against an award to any other 
bidder. It contends that BPA bases its case entirely on the premise 
that legal authority exists for a random spreading of risk, without con- 
cern whatsoever for any evaluation of either (1) the comparative risks 
reflected in the various bids or bidders or (2) the cost of such alleged 
blind diversification. It contends further that no such authority exists 
and that the agency’s determination is arbitrary, capricious and unlaw- 
ful unless it is reasonably related to the agency’s enabling legislation, 
that this legislation does not contemplate any such blind diversifica- 
tion, and that diversification (if permitted at all as a legitimate major 
objective of procurement policy) should be achieved through the agen- 
cy’s specifications and with due regard for the statutory standards 
specifically governing the making of awards. Moreover, Cogenel states 
that a determination is arbitrary and capricious if it is based on a 
finding made in disregard of the known or readily ascertainable facts. 

The record before us indicates that the Administrator’s determina- 
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tion to exclude Cogenel from submitting a bid under IF B 470 for addi- 
tional 500-kv. breakers of the general design manufactured by Cogenel, 
or its licensees, was based upon his concern with system reliability. 
The letter of June 30, 1966, from the Deputy Assistant Secretary, states 
that as a result of experiments conducted in the early 1960’s, BPA 
determined that the backbone alternating current transmission lines 
of the future in the Pacific Northwest should operate at 500,000 volts 
and that BPA’s venture into this field of 500,000-volt transmission 
was of a pioneering nature. During the early phase, most of the effort 
by BPA was in the nature of research and development. For example, 
BPA purchased six separate designs of aluminum-conductor-steel-re- 
inforced (ACSR) and associated hardware from various aluminum 
conductor manufacturers. 

It is stated that numerous problems of performance and reliability 
were encountered in conductor and hardware design, tower design and 
equipment. One of the most serious problems presented was that of 
power circuit breakers. These items of equipment are not only massive 
and complex, but must operate at an extremely high degree of reliabil- 
ity to protect, not only the service to customers, but the millions of 
dollars of associated equipment which must be disconnected in emer- 
gencies. To illustrate the stringent demands, the operating time allo- 
cated for these massive machines to perform their sequences of mechani- 
‘al functions must be less than %o0 of 1 second. Other performance 
requirements are equally severe. 

It is stated that on the basis of its experience, normally, BPA is 
able to insure high reliability of the equipment it purchases, and to 
weed out undesirable features of earlier equipment by a constant review 
and revision of its specifications. However, under the accelerated pro- 
gram, BPA finds itself faced with making third and fourth genera- 
tion purchases before gaining experience with first generation equip- 
ment, or before having any meaningful experience of other utilities 
to draw upon. 

The concern of BPA’s engineers over the entrusting of the opera- 
tion of the majority of its 500,000-volt lines to the reliability of untried 
breakers of a new model and a single technology culminated in the 
memorandum of May 24, 1966, from the Assistant Administrator for 
Engineering to the Administrator of BPA. The memorandum pro- 
posed that neither of the two firms with large but undelivered orders 
for BPA 500,000-volt circuit breakers be considered for award of a 
third large group of circuit breakers to be purchased on IFB 470. 
The Acting Administrator approved the memorandum, and made the 
finding under the authority of the Bonneville Project Act which 
charges him with the acquisition of such property as he finds neces- 
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sary or appropriate to carry out the purposes of that act. A memoran- 
dum of June 24, 1966, from the Assistant Administrator to the Admin- 
istrator states that the memorandum of May 24 indicated that service 
to the region and reliability of such service are paramount to any 
consideration of price or competitive positions. 

The contracting officer believed that it would be appropriate to ad- 
vise the two manufacturers by letter that offers of their products would 
not be considered for award in view of the engineering judgment. This 
was in preference to making a statement as a part of IFB 470 that 
the products of these two manufacturers and their licensees would not 
be accepted if offered. This advance notice to the two manufacturers 
was also intended to save them the expense of preparing bids which 
BPA had no intention to accept. 

Cogenel would dispute the BPA determination that its breaker is 
not a proven product, but BPA does not regard any 500-kv. breaker 
available from any manufacturer to be a proven product, since the 
longest service experience on present designs can be counted only in 
months. BPA’s experience with 230-kv. power circuit breakers and 
those of lower voltage has shown that serious design defects are not 
necessarily discovered during factory tests, during field acceptance 
tests, nor even in the first few months of service on the system. BPA 
has numerous cases on record in the 230-kv. and 115-kv. class power 
circuit breakers where serious design defects did not appear until after 
more than 1 year of service. Other utilities are said to have had similar 
experience. 

It is indicated that successful operation of the entire BPA system 
will be contingent upon satisfactory performance of a large number 
of 500-kv. power circuit breakers. Therefore, until such time as the 
breakers of one or more manufacturers have been in actual service and 
have been operated and tested to such an extent that it is reasonably 
certain that no major defects have been embodied in the design, it is 
considered that the best interests of BPA and the region served de- 
mand that purchase of these breakers be spread among several manu- 
facturers. In this manner it is expected that the diversity of research 
and differing approaches to engineering and technological problems 
will produce different designs and minimize the possibility of a design 
defect common to all 500-kv. power circuit breakers, as may happen if 
all the power circuit breakers are procured from one or two sources. 

In further support of the Administrator’s position, it is stated that 
the 500-kv. breakers must perform in a manner not previously required 
of any breakers of this voltage class. The stability limits of the Bonne- 
ville system and of the Pacific Northwest-Southwest intertie are 
predicated upon the fast and successful performance of these breakers. 
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The %o of 1 second interrupting time has not previously been built 
into this class of breaker. The insulation levels of the system have been 
chosen predicated upon the performauce of these breakers in a manner 
not previously required of any breakers of this or any other class, 
These and certain other requirements call for the production of 
breaker designs new to the industry, thus requiring considerable 
pioneering in many phases of design and production. 

In the light of experience, it is stated that it is logical to conclude 
that some of the initial equipment under consideration may be found 
inadequate after it has been delivered and placed in service. If all of the 
breakers are of the same design, it is stated that an entire region several 
times the area involved in the Northeast power failure of 1965 could 
be affected—not for just a few hours, or a few days, but for a period of 
months—and that the impact would be tremendous. It is stated that 
any such risk, whether remote or immediate, must be carefully ex- 
amined and analyzed to determine its potential and the steps which 
should be taken to minimize or eliminate it. 

It is also stated that cognizance must be given to every factor which 
could adversely affect the performance of BPA’s responsibility to pro- 
vide a stable system capable, not only of uninterrupted delivery of 
power to its own customers, but of wheeling power for utilities in a 
service area extending from Canada to the Mexican border and from 
the Pacific Ocean to the Rocky Mountains and beyond. 

It is reported also that Quebec Hydro, a public organization world 
famed for its superior management, followed a procurement policy for 
its new 735-kv. system similar to that advocated by BPA. That orga- 
nization spread its orders for breakers for the reason that it did not 
wish to accept the risk of disaster if all breakers were identical and 
major defects subsequently became apparent. 

While Cogenel would dispute the judgment of the BPA Adminis- 
trator to diversify 500-kv. circuit breakers, in our review of the matter, 
we do not find that the determination to diversify is without reason 
or without regard for the needs of the service. Therefore, we do not 
consider the determination to be arbitrary or capricious. The question, 
as we see it, is whether the Administrator is authorized by the Bonne- 
ville Project Act, 16 U.S.C. 832, et seq., to preclude, for the reasons 
stated, certain manufacturers from offering equipment which would 
otherwise meet the BPA performance specifications. 

Subsection (b) of section 832a of the act provides: 

In order to encourage the widest possible use of all electric energy that can 
be generated and marketed and to provide reasonable outlets therefor, and to 
prevent the monopolization thereof by limited groups, the administrator is author- 
ized and directed to provide, construct, operate, maintain, and improve such elec- 


tric transmission lines and substations, and facilities and structures appurtenant 
thereto, as he finds necessary, desirable, or appropriate for the purpose of 
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transmittinng electric energy, available for sale, from the Bonneville project to 
existing and potential markets, and, for the purpose of interchange of electric 
energy, to interconnect the Bonneville project with other Federal projects and 
publicly owned power systems constructed on or after August 20, 19387. 


Subsection (c) of section 832a provides in pertinent part as follows: 


The administrator is authorized, in the name of the United States, to acquire, by 
purchase, lease, condemnation, or donation, such real and personal property, or 
any interest therein, including lands, easements, rights-of-way, franchises, electric 
transmission lines, substations, and facilities and structures appurtenant thereto, 
as the administrator finds necessary or appropriate to carry out the purposes of 
this chapter. * * * 


Subsection (f) of section 832a provides: 


Subject only to the provisions of this chapter, the Administrator is authorized 
to enter into such contracts, agreements, and arrangements, including the amend- 
ment, modification, adjustment, or cancellation thereof and the compromise or 
final settlement of any claim arising thereunder, and to make such expenditures, 
upon such terms and conditions and in such manner as he may deem necessary. 


Section 832g provides as follows with respect to purchases of supplies 
and services: 

Notwithstanding any other provision of law, all purchases and contracts made 
by the administrator or the Secretary of the Army for supplies or for services 
except for personal services, shall be made after advertising, in such manner and 
at such times, sufficiently in advance of opening bids, as the administrator or Sec- 
retary of the Army, as the case may be, shall determine to be adequate to insure 
notice and opportunity for competition. Such advertisement shall not be required, 
however, when (1) an emergency requires immediate delivery of the supplies or 
performance of the services; or (2) repair parts, accessories, supplemental equip- 
ment, or services are required for supplies or services previously furnished or 
contracted for; or (3) the aggregate amount involved in any purchase of supplies 
or procurement of services does not exceed $500; in which cases such purchases of 
supplies or procurement of services may be made in the open market in the 
manner common among businessmen. In comparing bids and in making awards, 
the administrator or the Secretary of the Army, as the case may be, may con- 
sider such factors as relative quality and adaptability of supplies or services, 
the bidder’s financial responsibility, skill, experience, record of integrity in deal- 
ing, and ability to furnish repairs and maintenance services, the time of delivery or 
performance offered, and whether the bidder has complied with the specifications. 

We observe first that section 832a(b) of the act authorizes and 
directs the Administrator, among other things, to do what he finds is 
“necessary, desirable, or appropriate” to “improve” the power trans- 
mitting facilities. From what has been reported above, we believe it is 
self-evident that the BPA considers that diversification is desirable 
because it results in an improved system since the risk of failure is 
not concentrated, but spread out over the products of several manufac- 
turers. Subsection (b) indicates the purpose of the act and what the 
Administrator is to accomplish. Therefore, the modes of accomplish- 
ment provided by the act should be read against that background. 
Since the Administrator is authorized to do what he believes is desir- 
able to improve the power system, section 832g of the act which pro- 
vides the manner in which supplies are to be purchased should be 


construed with that authority in mind. In that connection, it should 
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be observed that section 832g was not intended to be limited by any 
other advertising statute in that at the outset it indicates that it is not 
controlled by any other provision of law. The section does provide for 
an “opportunity for competition,” but such competition, obviously in 
view of the authority in section 832a(b), can be limited by what the 
Administrator seeks to accomplish. In this case, since there were three 
bidders other than Cogenel who could and did bid upon the procure- 
ment, the “opportunity for competition” was met. 

We observe further that section 832a(c), which authorizes the Ad- 
ministrator to acquire property, is also tied into the “purposes of this 
chapter,” which as previously noted can be found in section 832a(b). 

We observe too that in a report from the Department of the Interior 
on H.R. 2690 and H.R. 2693, duplicate bills to amend the Bonneville 
Project Act, contained at page 13 of S. Rept. No. 469, 79th Cong., 1st 
sess., the Secretary made the following comments: 


Furthermore, the Bonneville Power Administration is not engaged in a gov- 
ernmental regulatory program. It operates a business enterprise from which the 
Government derives a return of no small proportions. Government procedure was 
not designed for such an agency, and in many instances it has hindered the 
operations of the Administrator to an unwarranted extent. The bills under con- 
sideration recognize these characteristics of the Bonneville Power Administra- 
tion and will facilitate its operations as a regional and business agency. 


The purpose of the bill which amended section 832a(f) of the Bonne- 
ville Project Act, as stated on page 4 of S. Rept. No. 469, is— 

* * * to permit the Bonneville Power Administrator to use better methods of 
administration in carrying out his present functions. It would not extend his 
authority in the power field and is concerned chiefly with the relationships of 
the Administrator with his employees and with other Federal agencies. They 
would enable the Administrator to employ business principles and methods in the 
operation of a business enterprise and would eliminate some hampering pro- 


cedures designed primarily for agencies conducting governmental regulatory 
programs. 


Moreover, our Office in B—105397, September 21, 1951, made the follow- 
ing observation concerning the impact of section 832a(f) : 

The legislative history of the foregoing provision of law indicates that its 
purpose was to free the Administration from the requirements and restrictions 
ordinarily applicable to the conduct of Government business and to enable 
the Administrator to conduct the business of the project with a freedom similar 
to that which has been conferred on public corporations carrying on similar or 
comparable activities. * * * 

The Bonneville Project Act contains powers broader than those 
customarily vested in Government agencies, and these powers were 
preserved when Congress enacted Public Law 89-343( act of Novem- 
ber 8, 1965, 79 Stat. 1303, 41 U.S.C. 252) extending the mandatory 
character of the Federal Property and Administrative Services Act. 
The public law specifically preserved from impairment the authority 
of the Secretary of the Interior with respect to procurement for pro- 
gram operations under the Bonneville Project Act. This recent amend- 
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ment to the Federal Property and Administrative Services Act rec- 
ognizes the special and exceptional procurement authority over these 
matters which has hitherto been conferred by law. In that regard, 
comments found in H. Rept. No. 1166, 89th Cong., 1st sess., state that 
the amendment will provide the Administrator “sufficient authority to 
enable the agency to operate in business matters as a public utility with 
powers and effectiveness similar to those of a corporate entity.” It 
is understood that administrative and housekeeping items are ex- 
cluded from the term “program operations” and that, to the extent 
that these procurement programs would not be impaired by compli- 
ance with the Administrator’s regulations, such regulations will be 
observed, as heretofore contemplated by the Congress and the Presi- 
dent. (H. Rept. No. 670, 8ist Cong., 1st sess., 28; Presidential Direc- 
tive of July 1, 1949, 14 F.R. 3699). 

Our consideration of the Bonneville Project Act as a whole leads 
us to the conclusion that the Administrator was authorized in the 
circumstances of the case to preclude Cogenel and Merlin & Gerin 
equipment from the immediate procurement. While reliance on the act 
is sufficient to arrive at this conclusion, the legislative history, discussed 
above, supports this view. 

It is suggested that the invitation should have provided some notice 
to all prospective bidders that equipment of the same type as that 
now on order would not be considered responsive to the invitation. 
Otherwise a bidder offering such equipment would be responsive to 
the invitation. However, apparently no bidder other than Cogenel 
made such an offer, and Cogenel and Merlin & Gerin were on notice 
by the May 26 letters that such offers were not acceptable. Thus Co- 
genel was not prejudiced by the omission. 

Accordingly, in view of the foregoing, our Office will not object 
to the rejection of the bid of Cogenel on the immediate procurement. 


[B-58303] 


Virgin Islands—Corporate Assets Disposal—Miscellaneous Receipts 
v. Special Account 


Upon sale of the Virgin Islands Corporation’s electric power and water distilla- 
tion facilities to the Virgin Islands Government and transfer of the Corpora- 
tion’s current receivables, mortgages, and long-term accounts to the Secretary 
of the Interior for collection and deposit together with the cash balance in the 
Treasury as Miscellaneous Receipts to offset the Government’s equity and ter- 
minate the Corporation’s activities, although the administrative apparatus of the 
Corporation need not be maintained, the proceeds from the sale of surplus 
corporate assets may not be covered into the land and water conservation fund 
under 16 U.S.C. 460/-5(b) om the basis the Corporation’s Revolving Fund 
ceased to exist. Closing the books of the Corporation for administrative conven- 
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ience does not constitute a change from the requirement that corporate cash 
received from any source, including the sale of surplus corporate assets, is for 
deposit to Miscellaneous Receipts for application to the investment of the 
Government. 


To the Secretary of the Interior, October 24, 1966: 


We have your letter of October 5, 1966, in response to ours of Au- 
gust 24 concerning the contemplated disposition to be made of proceeds 
realized from the sale of the Virgin Islands Corporation’s elec- 
tric power and water distillation facilities to the Virgin Islands 
Government. 

The Virgin Islands Corporation, as stated in your letter, has ter- 
minated all of its program responsibilities as of June 30, 1966, is 
without employees, and anticipates no further expenditures of funds 
other than those obligated by that date. In light of these circumstances, 
the Appendix to the Budget for Fiscal Year 1967 states generally at 
page 688 that all current receivables, mortgages and long-term accounts 
will be transferred to the Secretary of the Interior for collection and 
deposit together with any cash balance into the Treasury as miscel- 
laneous receipts and that these transfers will offset the Government 
equity and completely terminate all activities of the Corporation. 

You point out that although the Virgin Islands Corporation Act, 
48 U.S.C. 1407, provides for succession until 1969, you do not con- 
sider this to be a legal requirement that an unnecessary administra- 
tive apparatus be maintained after termination of the Corporation’s 
program responsibilities. We would agree that under the circum- 
stances, there is no need to keep open the books of the Corporation for 
the sole purposes of recording receipts to be collected or to retain any 
cash balance in the corporate name. Accordingly, we have no objection 
to recognizing expiration of the Corporation’s activities as set forth 
in the Appendix to the Budget for 1967, subject, of course, to varia- 
tions in the account balances which have occurred since preparation 
of the statements contained in the Budget. 

However, we cannot agree, as suggested in your letter, that any 
part of the proceeds from the sale of corporate assets may properly be 
covered into the land and water conservation fund under authority 
of the provisions codified at section 460/-5(b), Title 16, U.S. Code. 
That section provides for deposit into the land and water conserva- 
tion fund: 


All proceeds (except so much thereof as may be otherwise obligated, credited, 
or paid under authority of those provisions of law set forth in section 485(b)—(e), 
Title 40, or the Independent Offices Appropriation Act 1963 (76 Stat. 725) or in 
any later appropriation Act) hereafter received from any disposal of surplus 
real property and related personal property under the Federal Property and 
Administrative Services Act of 1949, as amended, notwithstanding any provision 


of law that such proceeds shall be credited to miscellaneous receipts of the 
Treasury. * * * 
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The one pertinent exception referred to in the quoted portion is that 
codified at section 485(c) of Title 40, U.S. Code, as follows: 


All proceeds under this subchapter from any transfer of excess property to a 
Federal agency for its use, or from any sale, lease, or other disposition of 
surplus property, shall be covered into the Treasury as miscellaneous receipts, 
except as provided in subsections (b)—(e) of this section. 

. * + + * * . 


(c) Where the property transferred or disposed of was acquired by the use 
of funds either not appropriated from the general fund of the Treasury or ap- 
propriated therefrom but by law reimbursable from assessment, tax, or other 
revenue or receipts, then the net proceeds of the disposition or transfer shall 
be credited to the reimbursable fund or appropriation or paid to the Federal 
agency which determined such property to the excess: Provided, That the pro- 
ceeds shall be credited to miscellaneous receipts in any case when the agency 
which determined the property to be excess shall deem it uneconomical or im- 
practical to ascertain the amount of net proceeds. As used in this subsection, 
the term “net proceeds of the disposition or transfer” means the proceeds of 
the disposition or transfer minus all expenses incurred for care and handling and 
disposition or transfer. 


With respect to so much of the corporate assets as relate to sales of 

surplus property you take the position that the provisions of sec- 
tion 460/-5(b) are applicable without regard to those of section 
485(c). You state that: 
Prior to June 30, 1966, there can be no question but that the quoted provisions 
[40 U.S.C. 458 (a) and (c)] would have required the deposit of the proceeds of 
the contemplated sale into the Virgin Islands Corporation’s revolving fund. The 
intent of Congress in providing this exception to the general treatment of the 
proceeds from the sale of government surplus property is also clear. Special 
funds and revolving funds were not to be depleted in a manner inconsistent with 
the purposes for which they were created. To have allowed another result would 
have been to defeat the purpose of Congress in removing the activities financed 
from such funds from the usual appropriation process. Conversely, when a revolv- 
ing fund becomes inactive and is no longer needed for the purposes for which 
it was created there is no longer a need to protect the integrity of the fund and 
no longer any rationale to support the exception from the general rules concern- 
ing the disposition of the proceeds from the sale of surplus property acquired 
from that fund. 

On the basis that the need for the Virgin Islands Corporation re- 
volving fund ceased to exist since June 30, 1966, you conclude that the 
effect. of the statements contained in the 1967 Budget Appendix oper- 
ates as a determination that the revolving fund balance has been 
reduced to zero. And from this you further conclude that there is no 
other option with respect to cash realized from the sale of surplus 
corporate assets but to comply with the provisions of section 460/-5(b) 
calling for deposits into the land and water conservation fund. 

This rationale results from a misconception of the nature of the 
Corporation’s accountability for the United States investment and of 
the purpose for “closing out” the corporate records as set forth in the 
Budget Appendix. The revolving fund is authorized at 48 U.S.C. 1407e 
in the following terms: 


(a) The Corporation is authorized to obtain money from the Treasury of the 
United States, for use in the performance of the powers and duties granted to 
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or imposed upon it by law, not to exceed a total of $15,000,000 outstanding at 
any one time. For this purpose appropriations not to exceed $15,000,000 ure 
authorized to be made to a revolving fund in the Treasury. Advances shall be 
made to the Corporation from the revolving fund when requested by the Corpo- 
ration. Not to exceed a total of $2,750,000 shall be appropriated under any 
authority contained in sections 1407-1407i of this title for the period ending 
June 30, 1951, comprising the fiscal years 1950 and 1951. 

(b) As the Corporation repays the amounts thus obtained from the Treasury, 


the repayments shall be made to the revolving fund. 


Subsection (b), 48 U.S.C. 1407e(b), makes clear that credit balances 
in the fund representing advances from the Treasury to the Corpora- 
tion are to be repaid to the extent that corporate assets permit. See 
also 48 U.S.C. 1407g requiring repayment of the Government’s invest- 
ment from corporate funds excess to its current needs, and section 
1407c(p) requiring repayment of authorized borrowings from the 
Treasury for certain purposes. 

If the corporate books were to be kept “open” there is no question 
but that any cash available to the Corporation from whatever source 
derived would be required to be applied against the various accounts 
representing the Government’s investment. That a portion of such 
cash might be related to sales of surplus assets does not serve to remove 
that amount from the Corporation’s cash for which it is accountable 
to the Government under the accounts involved. Nor does the fact. that 
corporate activities have ceased apart from further collections of ac- 
count receivable items serve to reduce in any way the Corporation’s 
accountability for repayment of the Government’s investment. 

The procedure outlined in the Budget Appendix recognizes that in 
the final analysis, “closing out” the corporate records and depositing 
all cash realized from corporate assets into the Treasury as miscellane- 
ous receipts will accomplish the same practical result as would obtain 
through keeping the corporate records open and passing all such 
transactions through the various accounts involved. But that would 
not be the case if a portion of the cash realized were covered into the 
land and water conservation fund. If the books were kept open there 
would not be any basis for crediting the land and water conservation 
fund with amounts representing corporate cash. We fail to see how 
closing the books for administrative convenience may be said to consti- 
tute a basis for reaching a, different result. Indeed, the Budget Appen- 
dix statement contemplates covering amounts received from the 
Corporation into the Treasury as miscellaneous receipts without con- 
sideration of the land and water conservation fund; and, any deposit of 
corporate assets into the land and water conservation fund would thus 
violate the very terms of the statement itself. 

Accordingly, if the corporate books of account are “closed out” as 

contemplated, we must advise that all cash deriving from corporate 
activities including the sale of surplus corporate assets is to be cov- 
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ered into the Treasury as miscellaneous receipts without transfer to 
the land and water conservation fund. 

Copies of this letter are being furnished to the Director of the 
Bureau of the Budget, the Secretary of the Treasury and to Congress- 
man Jack Brooks. 


[B-159665] 


Bidders—Preference—lInvitation Canceled and Procurement Nego- 
tiated 


Upon the cancellation of an invitation for bids because the only two acceptable 
technical proposals received under the first step of a two-step procurement indi- 
cated that competition had been inadequate to insure reasonable prices, the nego- 
tiation of the procurement under 10 U.S.C. 2304(a) (10) is not required by stat- 
ute, regulation, or decision to be limited to the two firms submitting technical 
proposals under the canceled procurement on the basis of the time and money 
expended by the bidders to demonstrate technical competency during the first 
step of the proposed procurement in view of the fact that other bidders partici- 
pating in future negotiations would be required to demonstrate competency. 


Contracts—Negotiation—After Advertising—More Than One Ex- 
ception Available 

Where negotiation of a contract is justified under more than one of the num- 
bered exceptions in 10 U.S.C. 2304(a), the General Accounting Office will not 
ordinarily substitute its judgment for that of the contracting agency, and there- 
fore after cancellation of an invitation for bids by the contracting officer be- 
cause the substantial difference in bid prices received indicated that competition 
had been inadequate to insure a reasonable price, the fact that a contract was 
negotiated under section 2304(a) (10)—-impracticable to obtain competition by 
advertising—rather than section 2304(a) (15), providing for negotiation after 
advertising when the head of an agency determines bid prices are unreasonable, 
will not be questioned, notwithstanding negotiation under section 2304(a) (15) 
would have been justified, the substantial difference between bid prices supporting 


the assumption specifications were inadequate to obtain competition by formal 
advertising. 


To Sellers, Conner and Cuneo, October 24, 1966: 


In your letters of July 26 and September 13, 1966, you protest on 
behalf of your client, [TT-Federal Laboratories, the National Aero- 
nautics and Space Administration’s (NASA’s) cancellation of invita- 
tion for Bids (IFB) No. CC-458-6, issued by the John F. Kennedy 
Space Center (KSC) for three Unified S-Band Telemetry Checkout 
Receiving Systems, and you question NASA’s authority to open sub- 
sequent negotiations for the same items to any firm other than the 
two which qualified under the first step of the canceled IFB. 

The record indicates that, as the first part of a two-step procure- 
ment, KSC mailed a request for technical proposals to 27 potential 
contractors on January 28, 1966. The equipment on which proposals 
were invited has circuitry and packaging which differs from that in- 
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volved in previous procurements by KSC. Your client, and Motorola, 
Inc., were the only firms which submitted technical proposals, and both 
were determined to be acceptable. Motorola’s proposal involved a 
data extraction device of standard manufacture, while ITT’s appar- 
ently did not. 

On May 17, 1966, KSC issued step two of the IF B, requesting prices 
from the two firms. On May 23 ITT asked KSC if a bid on a cost-plus- 
incentive-fee basis would be considered, since the data extraction de- 
vice specified in the system was basically a development item. KSC 
answered in the negative, pointing out that the request for technical 
proposals had stated that the contract would be fixed-price. (Also see 
NASA Procurement Regulation 2.502(v), indicating the inappropri- 
ateness of cost type contracts in two-step advertised procurements. ) 
KSC also advised ITT that the Government was under the impres- 
sion that a great majority of the components comprising the system 
were largely commercial, so that the procurement could be bid on 
a fixed-price-basis. 

The Government’s estimate of the probable price for this equipment 
was $120,000, which was also the maximum amount KSC had been 
authorized to commit for this procurement. At bid opening on June 7, 
1966, the following bids were received : 

ITT 249,000 
Motorola 79,673 

Your client’s bid was on a fixed-price-basis. The Motorola bid was 
expressly conditioned upon substituting the provisions in its Basic 
Agreement No. NAS-7-422 with NASA, for the general provisions 
contained in the IFB. Although Motorola stated specifically that it 
would “accomplish the task as stated for a fixed price of $79,673,” 
the Basic Agreement contains provisions applicable to cost contracts 
of a research and development nature. Motorola subsequently alleged 
that the basic agreement had been inadvertently incorporated in its 
bid, however the contracting officer, following advice of counsel at 
KSC, rejected Motorola’s bid as nonresponsive. 

Since the ITT bid was more than double the amount of the price 
estimated by the Government, and more than three times the price bid 
by Motorola, the procuring officer asked the requiring activity at KSC 
to review the technical proposal and to express an opinion on technical 
aspects of the requirement which might account for the large price 
variance between the ITT and Motorola bids. The requiring activity 
found that the ITT technical proposal did not substantially exceed 
specified requirements, and that such requirements could not be re- 
vised without seriously impairing the system’s capability. It also found 
that ITT’s bid price was excessive because the price far exceeded both 
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Motorola’s low bid and the Government estimate, which estimate was 
based on the activity’s judgment as to the extent of the new circuitry 
and packaging necessary to satisfy detailed requirements. 

The contracting officer canceled the IFB because in his view the 
substantial difference in bid prices indicated that competition had 
been inadequate to insure a reasonable price. He also indicates that 
his decision was influenced by the price spread between ITT’s bid and 
the Government’s estimate. In regard to the Government estimate, the 
record shows that NASA technical personnel were unwilling to ap- 
prove the additional funds needed to meet ITT’s price. 

After canceling the IFB, the contracting officer made a determina- 
tion and findings that due to possible ambiguities in the specifications 
it was necessary to negotiate the reprocurement under the authority 
of 10 U.S.C. 2304(a) (10). He then issued a Request for Proposals, 
to which ITT and Motorola have responded. 

You state that NASA being faced with awarding a contract at a 
price it felt it could not afford was not a cogent reason for canceling 
the IFB. Without agreeing that the limitation on the amount which 
could be obligated does not provide a cogent reason for cancellation, we 
hold that under the facts of this case the substantial difference in prices 
provided a reasonable basis for concluding that the cancellation was in 
the public interest. See 43 Comp. Gen. 268, and B-145109, dated March 
10, 1961, to the effect that the wide disparity between the second low 
bid and a low bid which was rejected because of nonresponsiveness or 
mistake is sufficient cause to reject all bids and readvertise. Also see 
10 U.S.C. 2305(c) and 2311, the effect of which has been to establish 
authority in the contracting officer to reject all bids where he deter- 
mines that rejection is in the public interest. 

In your letter of September 13, you maintain that if negotiations 
are conducted, they should be limited to Motorola and ITT, since to 
include other companies would be unfair to these two firms which had 
expended time and money demonstrating their technical competence 
during the first step of the canceled procurement. However, it would 
appear that any other firm which participates in any future negotia- 
tions would at that time be required to expend its time and money to 
demonstrate its competence. In any event, we know of no statute, regu- 
lation or decision, and none has been cited in your briefs, which would 
circumscribe the number of offers NASA may entertain under a new 
solicitation. 

In your letter of July 26, you expressed as an additional point to the 
two grounds which you advanced as upholding your protest and which 
have been discussed above, an opinion that the contracting officer erro- 
neously cited section 2304(a) (10), instead of 2304(a) (15), of Title 
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10, U.S.C., as a basis for negotiating the new procurement. Section 
2304(a) (10) provides for the negotiation of a contract where a con- 
tracting officer determines “it is impracticable to obtain competition” 
by advertised bidding procedures, and section 3.210-2 (xiii) of NASA 
Procurement Regulation gives as one illustration of this condition the 
case where it is impossible to draft adequate specifications to a solicita- 
tion of bids. Section 2304(a) (15) provides for negotiation after adver- 
tising when the head of the agency determines that bid prices are 
unreasonable, 

You suggest that NASA should have invoked 10 U.S.C. 2304(a) 
(15), as authority to negotiate with ITT on a sole-source basis. How- 
ever, you appear to have abandoned this suggestion in your subsequent 
letter of September 13, and both you and the contracting officer point 
out that there has been no determination by the head of the agency 
that ITT’s bid price is unreasonable, which determination must. be 
made before 10 U.S.C. 2304(< ) (15) becomes operative. Secondly, sec- 
tion 2304(a) (15) does not appear to contemplate a sole-source procure- 
ment under the circumstances present in this case. Finally, while it 
would appear that the circumstances are such as would justify a 
determination to negotiate under 10 U.S.C. 2304(a) (15), we think the 
substantial difference between the two bid prices in this case is suf- 
ficient to support the assumption that the specifications are inadequate 
for purposes of obtaining competition by formal advertising. Where 
it appears that negotiation is justified under more than one of the 
numbered exceptions in 2304(a), this Office will not ordinarily sub- 
stitute its judgment for that of the contracting agency. Under the facts 
of this case, we are not inclined to question the justification given for 
negotiating the contract pursuant to 10 U.S.C. 2304(a) (10), and your 
protest must therefore be denied. 


[B-159841] 


Taxes—State—Government Immunity—Nongovernmental Funce- 
tions 


Including an appropriate share of State sales tax in direct payments made by 
the United States to vendors under the cost-share assistance program authorized 
by section 8(b) of the Soil Conservation and Domestic Allotment Act where the 
incident of the tax falls on the producer-purchaser will not violate the consitu- 
tional immunity of the United States against payment of State and local taxes as 
recognized in McCulloch v. Maryland, 4 Wheat, 316, the title to the purchases 
remaining in the producer, the United States simply providing a “credit device,” 
paying producers’ bills directly to vendors as a participant in the conservation 
program and not as an agent of Government. Therefore, the Department of Agri- 
culture may adopt a uniform rule and include sales tax costs in all cases whether 
payment is made in accordance with the Cash Procedure or the Conservation 
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Materials and Services Procedure established under the Agricultural Conservation 
Program. 


To the Secretary of Agriculture, October 26, 1966: 


This is in further reference to letter of August 4, 1966, from the 
Acting Secretary requesting an opinion whether the Department of 
Agriculture may under the circumstances hereinafter described in- 
clude the cost of State sales tax in providing cost-share assistance fur- 
nished under authority of section 8(6) of the Soil Conservation and 
Domestic Allotment Act, as amended, 16 U.S.C. 590h (b). 

It is explained in the Acting Secretary’s letter that under the Agri- 
cultural Conservation Program (ACP), the Department of Agricul- 
ture shares the cost of materials and services procured by farmers and 
ranchers to carry out approved conservation practices. Cost-shares are 
paid to the producer (farmer or rancher) according to the following 
two procedures as described in the letter : 


(1) Cash Procedure: The producer acquires all the materials for, and pays all 


the costs of, carrying out an approved practice. After completion of the practice, 
he receives a cash payment from the Department for the Government’s share of 
the cost, the amount of which is determined either by a flat rate or a percentage 
of the cost. 

(2) Conservation Materials and Services (OMS) Procedure: Prior to the 
completion of an approved practice, the Department issues to the producer a 
purchase order for necessary conservation materials or services. This purchase 
order enables the producer to acquire by purchase the materials or services speci- 
fied in the order from any vendor, with whom the Department has an agreement 
to provide such materials or services. A portion of the cost of the materials or 
services, determined on a percentage or flat rate basis, is paid by the Department 
directly to the vendor upon delivery and certification thereof by the producer. 
The producer pays the excess of the purchase price over the portion of the cost 
specified in the purchase order for payment by the Department. (Occasionally, 
when a flat rate basis is used in a purchase order, the Department pays the 
entire cost of a particular material or service.) The Department’s payment to the 
vendor satisfies part or all of its cost-share obligation to the producer, and such 
payment is taken into account after completion of the practice in determining 
the cost share assistance still owed to the producer according to the cash proce- 
dure explained above. 


It is stated in the letter that although the Department pays an 
appropriate share of the cost of State sales taxes in the case of the 
cash procedure and in the case of the CMS purchase order pro- 
cedure when State law provides that the incidence of the tax is on 
the vendor, it has been following a policy of not paying the cost 
of State sales taxes in a CMS purchase order, when the incidence 
of the tax is on the purchaser. This policy, it is stated, has created 
serious administrative problems and apparent inequities in the treat- 
ment of producers. Therefore the Department desires to revise its 
policy to permit the payment of an appropriate share of the State 
sales tax cost in the case of CMS purchase order payments to vendors, 
irrespective of where the incidence of the sales tax falls under State 
law, and thus provide a uniform policy with respect to the sales tax 
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cost in all cases where ACP payments for conservation practices are 
involved. 

It is pointed out in the Acting Secretary’s letter that under the 
CMS purchase order procedure the United States Government is 
not the purchaser of the material or services acquired by the producer, 
but that it has simply provided a “credit device” whereby a part of 
the producer’s bills covering his purchases of materials or services are 
paid by the Department directly to the vendor. It is stated that the 
producer is free to select among any number of authorized vendors, 
and to negotiate with such vendors to get the best possible bargain 
for the item specified on his purchase order. Also, that the producer 
upon acquisition of the materials and services has full control with 
respect to their application to the approved conservation practice. 
State sales taxes on conservation materials are imposed on either the 
purchaser or the vendor, and it is the view of your Department that 
the United States Government is neither of these—the Government 
simply pays the bills incurred by the producer, who is the actual 
purchaser and not a mere agent of the Government. 

Our opinion is requested whether the Department may adopt a 
uniform rule and include State sales tax costs under the CMS purchase 
order procedure. 

Although the Department has heretofore adopted the policy of 
excluding State sales taxes from cost share assistance under the 
purchase order procedure, there is considerable merit in the view that 
the procedure, as authorized by the provisions of law codified in 16 
U.S.C. 590h(b) provides a credit device whereby the Government 
pays for purchases made by the farmer or rancher. The farmer or 
rancher is free to select among authorized vendors the source of his 
supplies and bargain for the items specified in the purchase order. 
It is his responsibility to see that the materials are properly used in 
“arrying out the conservation practice. As additional illustration that 
under the procedure the function of the Government is to provide 
credit for materials or services furnished the farmer by the vendor 
is the certification on the CMS Purchase Order, Form ACP 250, 
whereby the farmer certifies as follows: 

The materials or services described above in Columns A and C were received 
by me not later than the final date shown above. I understand that if the 
above materials or services are not used to complete performance of the practices 
for which furnished in accordance with program requirements, I will refund 
to the county committee the amount advanced for me to the vendor. | certify 
that the net sales price per unit and the total cost of the materials or services 
received by me as shown in Columns D and E are correct. [Italic supplied.] 

The end result of this procedure is that the Government pays the 
bills which have been incurred by the farmer, not as an agent of the 
Government, but as a participant in the conservation program. Title 
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to the materials does not vest in the Government under current pro- 
cedures. The legal effect, in our view, is not a purchase by the United 
States, and therefore payment of the State sales tax on transactions 
consummated on behalf of a participant in the conservation program 
would not violate the constitutional immunity of the United States 
against State and local taxes as recognized in M/cCulloch v. Maryland, 
4 Wheat. 316. Accordingly, we have no objection to the adoption of 
a uniform rule by the Department to include State sales tax costs in 


all cases under the procedures presently followed. 


[B-160091] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Reduction in Retired Pay 


A retired officer of a Regular component of the armed services who was given 
a “TAPER” appointment (temporary appointment pending establishment of a 
register) to a full-time civilian position without any time limit, under which 
he was eligible for within-grade increases and could be reassigned to any 
position to which his original appointment could have been made, is not a 
temporary employee under section 201(¢c) of the Dual Compensation Act, 5 
J.8.C. 5532, so as to be entitled to the 30-day exemption from reduction in 
retired pay applicable to temporary employment. 


To Colonel H. W. Kasserman, Department of the Army, October 26, 
1966: 


On August 23, 1966, you forwarded through the Office of the Chief 
of Finance, reference FINCS—E Burns, Elmer M. 029 499 (Retired), 
a voucher for $156.19 in favor of Colonel Elmer M. Burns, a retired 
officer of a Regular component of the Armed Services and presently 
a civilian employee of the Federal Supply Service, San Francisco, 
with a request for our decision as to whether payment may be made 
thereon. 

It is stated that Colonel Burns was retired effective January 1, 1961, 
under the provisions of 10 U.S.C, 3921. Effective January 5, 1966, he 
accepted full-time employment with the Federal Supply Service. 

Section 201(a) of the Dual Compensation Act, Public Law 88-448, 
78 Stat. 484—repealed and reenacted as 5 U.S.C. 5532 by Public Law 
89-554—provided, in part, that a retired officer of any Regular com- 
ponent of the uniform services shall receive the full salary of any 
civilian position which he thereafter holds but also provided for 
certain deductions in his retired pay during the period for which he 
receives such civilian salary. However, subsection (c) of that section 
provided further that thé reduction set forth in subsection (a) shall 
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not apply to a retired officer employed on a temporary (full-time or 
part-time) basis for the first 30-day period in which he receives salary. 

Notice of the employment of Colonel Burns was not received in time 
to reduce his retired pay for the month of January but deductions 
have been made beginning with February 1, 1966, and partial collec- 
tion has been made for the month of January. 

The Notification of Personnel Action (Standard Form 50) shows 
that Colonel Burns was given a “TAPER” appointment (temporary 
appointment pending establishment of register) and the question pre- 
sented is whether or not he was employed on a temporary basis within 
the meaning of subsection 201(c) of the cited act and thus entitled 
to the 30-day exemption from reduction in his retired pay. We assume 
that the voucher in question covers the amount already collected from 
Colonel Burns and which will be for repayment to him if it is found 
that the exemption applies. 

As you point out the legislative history of Public Law 88-448 
furnishes no indication of the intended meaning of the words “* * * 
employed on a temporary * * * basis” as used in subsection 201(c). 
Apparently, the purpose of the 30-day exemption from retired pay 
granted individuals who were so employed was to make temporary 
employment more attractive financially to military retirees and thus 
facilitate the recruiting of qualified retired military personnel for 
short term Federal jobs. See page 17 of the House hearings held 
July 11 on H.R. 3781 and related bills. 

Admittedly the language “* * * employed on a temporary * * * 
basis” is susceptible to varying interpretations. However, we are of 
the opinion that the most reasonable and commonly accepted meaning 
of temporary employment is that which the Civil Service Commission 
currently describes as “temporary limited employment,” that is, em- 
ployment for a definite period of time of 1 year or less. See FPM 
Supp. 990-1, Book IIT, section 316.401 on page 54. 

The “TAPER” appointment given Colonel Burns was an appoint- 
ment to a continuing position without any limit as to days, months 
or even years he may serve in the position. He is eligible for within- 
grade increases under 5 U.S.C. 5335 and may be reassigned to any 
position to which his original appointment could have been made. 
Therefore, our opinion is that Colonel Burns was not employed on a 
temporary basis within the meaning of section 201(c) of the control- 
ling statute and, hence, is not entitled to the 30-day exemption from 
reduction in his retired pay as provided for therein. 

The voucher will be retained in the files of this Office, 
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[B-160013} 
Contracts—Payments—Progress—Request 


Under an invitation for bids that did not provide for progress payments although 
contract performance time would exceed 6 months, a low bid conditioned in the 
transmittal letter by a request for progress payments was properly rejected as 
nonresponsive. However, in view of the mandatory requirement in paragraph 
E-504.1 of the Armed Services Procurement Regulation for progress payments 
if contract performance time exceeds 6 months or a material impact is made 
on the working funds of a contractor, excluding the progress payment provision 
from the invitation on the basis no bids were expected from small business con- 
cerns and that there would be no material impact on the working capital of a 
large business concern prevented full and free competition to the disadvantage 
of the Government and the procurement should be readvertised. 


To the Secretary of the Navy, October 27, 1966: 


Reference is made to a letter dated September 2, 1966, and en- 
closures, from the Deputy Commander, Purchasing, Naval Supply 
Systems Command, transmitting for our decision the Lockheed Elec- 
tronics Company’s protest against rejection of its bid under Invita- 
tion for Bids (IFB) No. 189-457-66. Award is being held in abeyance 
pending our decision. 

Although Lockheed’s bid is substantially lower than the only other 
bid received, it is the administrative recommendation that it be re- 
jected as nonresponsive because it was conditioned upon receiving 
progress payments contrary to the terms of the invitation which pro- 
vides for payment only upon delivery and acceptance of the items 
being procured in accordance with the “Payments” clause of the Gen- 
eral Provisions, Standard Form 32, June 1964 edition, General Services 
Administration, incorporated therein by reference. The basis for con- 
cluding that the Lockheed bid is conditioned upon receiving progress 
payments is the following language from the cover letter transmitting 
its bid: 

In the event Lockheed Electronics Company is awarded a contract resulting 
from the subject IF'B, it is requested that a suitable clause for progress payments 
be included therein. 

Lockheed contends that the language was not intended as and is 
not a condition or qualification of its bid, “but was merely a request 
for consideration of that subject in view of the greater than six- 
months’ performance span of this contract.” It is also pointed out that 
this language was included in the cover letter and not in the bid itself, 
which it is said distinguishes the instant case from cited decisions 
of our Office holding that bidders may not “request” the inclusion of 
progress payment provisions in contracts to be awarded to them unless 
the invitation expressly so provides. The one decision cited by Lock- 
heed where the “request” was in a cover letter and we held it qualified 
the bid is alleged by Lockheed to be distinguishable from the instant 
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case because the transmittal letter was expressly made a part of the 
bid. It is Lockheed’s further contention that even if its bid is found 
to be conditioned upon receiving progress payments, this is not cause 
for rejection because Armed Services Procurement Regulation 
(ASPR) 504.1 required a progress payments clause to be included in 
the IFB. 

The question of the effect of a bid conditioned upon receiving 
progress payments where the invitation contains no provision for 
such payments and specifies a particular method of payment has been 
before our Office on several occasions. We have consistently held that 
a bid so qualified is nonresponsive in a material respect and such devi- 
ation cannot be waived. 38 Comp. Gen. 131. With regard to whether 
the cover letter and the language therein operates to qualify Lock- 
heed’s bid, we have held that a cover letter “requesting” progress 
payments must be construed as conditioning the bid. In B-154755, 
September 23, 1964, we said: 

While we would agree that in the ordinary sense the word “request” is preca- 
tory in nature, its precise meaning must depend upon the existing circumstances. 
As stated by Judge Learned Hand in Central Hanover Bank and Trust Company 
v. Commissioner of Internal Revenue, 159 F. 2d 167, 169. ‘There is no more likely 
way to misapprehend the meaning of language—be it in a constitution, a 
statute, a will or a contract—than to read words literally, forgetting the object 
which the document as a whole is meant to secure.” Since the invitation provided 
for a method of payment we think it not unreasonable to view your request as 
something more than a mere wish or desire. Had your bid been accepted it could 
have been argued that the Government accepted your request for progress pay- 
ments and was bound to make payment in accordance therewith. If, as suggested, 
your request was in the nature of mere hope or wish and you intended to accept 
a contract subject to the “Payments” article, it was incumbent upon you to 
clearly express such intention. See B-124572, January 11, 1956, and B-—150313, 
December 5, 1962. It is a rule of long standing that where two possible meanings 
can be reached from the terms of a bid a bidder may not be permitted to explain 
what he intended since he would then be in a position to affect the responsive- 
ness of his bid. 36 Comp. Gen. 705 ; 40 id. 393. 

Although Lockheed has attempted to distinguish the instant case 
from the cited decision because the language used therein indicated the 
cover letter was expressly made a part of the bid, that was not the sit- 
uation. The letter in that decision, as in the instant case, was enclosed 
with and referred to the bid form and was therefore considered to be 
made a part of the bid. 

The cases are, in our opinion, not distinguishable. In view thereof, 
the Lockheed bid was nonresponsive and must be rejected. Cf. 45 
Comp. Gen. 809. ASPR E-504.1 provides, pursuant to 10 U.S.C. 2307, 
in pertinent part, as follows: 

When progress payments are contemplated, the invitations for bids shall state 
that upon written requests by the prospective contractor a progress payment 
clause * * * will be included in the contract at the time of award * * *. 

Provision for progress payments shall be made in invitations for bids when- 
ever the contracting officer consider (1) that the period between the beginning 


of work and the required first production delivery will exceed six months, or 
(2) that progress payments will be useful or necessary by reason of circumstances 
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that will involve substantial accumulation of predelivery costs that may have 
a material impact on a contractor's working funds * * *, 

Reasonable doubts should be resolved in favor of inclusion of progress pay- 
ment provisions in invitations for bids, in order to * * * avoid the necessity 
for rejecting, as nonresponsive, bids conditioned on progress payments when 
the invitations for bids do not provide for progress payments. 

It is stated in the administrative report that although an award in 
excess of $100,000 was anticipated and the period between the begin- 
ning of work and the first production delivery would be in excess of 
6 months, no provision for progress payments was included in the 
invitation because no bids were expected from small business con- 
cerns and there would not be a material impact on a large business 
concern’s working capital. These reasons are not considered justifica- 
tion for the failure to include a progress payments provision. The 
contracting officer’s conclusion that there would not be a material 
impact on the working capital of the contractor might obviate the 
necessity of a progress payments provision if this were the only cir- 
cumstance requiring its inclusion. However, the language of the regu- 
lation clearly requires a progress payments provision when the “period 
between the beginning of work and the required first production de- 
livery will exceed 6 months, or” when there will be a material impact 
on a contractor’s working funds. [Italic supplied.] Since it is con- 
ceded that more than 6 months will elapse from the beginning of 
production until delivery begins, and in view of the mandatory lan- 
guage of the regulation, the invitation should have included a progress 
payments provision. 

Although not every defect in an invitation will require rejection 
of bids and readvertisement of the requirement, we believe the circum- 
stances of this case dictate such action. Since no contract has been 
awarded, we are not faced with the question of the legality of a 
contract. The primary question appears to be whether the Government 
has obtained advantage of the full and free competition contemplated 
by formal advertising procedures. The amount of this procurement, 
the length of time between production and delivery, the receipt of 
only two bids, and the substantially lower bid from the bidder antici- 
pating progress payments, indicate that the failure of the procuring 
activity to comply with the mandatory requirements of the applicable 
regulation prevented full and free competition to the Government’s 
disadvantage. Cf. B--149730, October 12, 1962. 

Therefore, it is our conclusion that this requirement should be 


readvertised in consonance with applicable statutes and regulations. 
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[B-159639] 


Bidders—Qualifications—Administrative Determinations—Finality 


The administrative determination that a contractor is capable of producing in 
accordance with contract requirements is a question of fact that is accepted by 
the General Accounting Office in the absence of evidence the determination was 
based upon error, fraud or favoritism, and a determination by a contracting offi- 
cer based on an affirmative preaward survey that a low bidder is a responsible 
bidder therefore will not be questioned. 


Bids—Acceptance Time Limitation—Extension—After Expiration 


The award of a contract to a low bidder who after the expiration of a 60-day 
bid acceptance period extended the bid acceptance time is a valid award, the 
bidder willing to accept an award on the basis of the bid as submitted having 
waived his right to refuse to perform under a contract award, and the waiver 
of the time limitation not compromising the integrity of the competitive bidding 
system or prejudicing the only other bidder, rejection of all bids and cancellation 
of the invitation is not required. 


Bids—Acceptance Time Limitation—Extension—After Expiration 


The failure of the contracting officer to request an extension of the bid accept- 
ance period from the only other bidder under an invitation for bids, whose bid 
price greatly exceeded that of the low bidder does not violate paragraph 
2-404.1(c) of the Armed Services Procurement Regulation relating to request- 
ing time extensions from bidders should administrative difficulties be encoun- 
tered after bid opening which might delay award beyond bidders’ acceptance 
periods, and the contracting officer having the duty to request extension of bid 
acceptance time only from the “several lowest bidders,” the second low bid so 
much higher in price than the acceptable low bid is not within the scope of 
the regulation. 


To English, Cianciulli & Reisman, October 28, 1966: 


We refer to your telegram of July 7, 1966, and your letter of July 19, 
1966, and enclosures, protesting on behalf of your client, Simmon Bros., 
Inc., against the award of a contract by the Department of the Air 
Force to Belfort Instrument Company for furnishing 965 Printers, 
Projection Photographic Type EN-91, in accordance with specifica- 
tion MIL—P-55419 together with data and repair parts. 

Invitation for bids No. 33-657-66-165, as amended, covering the 
above described printers was issued by AFSC Aeronautical Systems 
Division, Wright-Patterson Air Force Base on February 17, 1966. 
Two bids were received and opened on March 29, 1966. Belfort Instru- 
ment Company submitted the low bid of $378,525. Your client, Simmon 
Bros., submitted a bid of $659,562.91. Award was made to Belfort 
Instrument Company on June 28, 1966, at its bid price. 

In your letter of July 19 you contend that the low bid of Belfort 
Instrument Company was completely unrealistic and that Belfort 
would not be able to meet the delivery schedule set forth in the invi- 
tation for bids. You also contend that the award made to Belfort on 
June 28 was illegal since as of that date the 60-day period for accept- 
ance of Belfort’s bid had expired and there was, therefore, no pend- 
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ing offer available for the Air Force to accept in order to create a 
contract. You cite 42 Comp. Gen. 604 and B-137396, December 30, 
1958, in support of this contention. You further state that Simmon 
Bros., was not requested to extend the 60 day acceptance period of its 
bid in accordance with the provisions of paragraph 2-404.1(c), Armed 
Services Procurement Regulation, and that Belfort, at best, gave only 
an oral extension of its bid. 

With respect to your first contention, we have consistently held that 
whether a bidder is, or is not, capable of producing in accordance with 
contract requirements is a question of fact and, in the absence of evi- 
dence that a determination of a bidder’s capability was based upon 
error, fraud or favoritism, our Office will accept the findings of the 
contracting agency. By letter dated September 23, 1966, to our Office, 
the Department of the Air Force reports that Belfort confirmed its 
quoted price by letter dated April 19, 1966, and that a completely 
affirmative preaward survey on Belfort was received by the contract- 
ing officer, who made a formal determination that Belfort was, in fact, 
a responsible contractor. On the basis of the record before us we have 
no reason to question the contracting officer’s affirmative determina- 
tion regarding Belfort’s capabilities to produce in accordance with the 
contract requirements. 

In regard to your second contention, it is noted that the 60-day bid 
acceptance period ended on Saturday May 28, 1966, which occurred 
on the Memorial Day weekend. It is reported that on the first working 
day thereafter (Tuesday May 31, 1966) the Air Force requested and 
received an extension of the time for acceptance of its bid from Bel- 
fort by letter dated May 31, 1966, reading in its entirety as follows: 

Confirming our telephone conversation of today, we hereby grant an extension 
of forty-five (45) days from May 29, 1966, for acceptance of the above Invitation 
for Bidding. 

The contracting officer’s report states that while the extension was 
not requested or received prior to expiration of the original 60-day 
period, it was considered in the best interest of the Government to per- 
mit the bidder to waive the time limitation since, in his opinion, such 
time limitation was solely for the protection of the bidder and may 
be waived by him if he is still willing to accept the award. While we 
question whether the time limitation was solely for the protection of 
the bidder during the period from bid opening until expiration of the 
acceptance period set out in the bids, it is clear that expiration of the 
acceptance period operated to deprive the Government of any right 
to create a contract by acceptance action and to confer upon the bidder 
a right to refuse to perform any contract awarded to him thereafter. 
Thus, since the only right which is conferred by expiration of the 
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acceptance period is conferred upon the bidder, it follows that the bid- 
der may waive such right if, following expiration of the acceptance 
period, he is still willing to accept an award on the basis of the bid as 
submitted. We have so held. B-143404, November 25, 1960; 42 Comp. 
Gen. 604, 606. In the instant case, Belfort granted a 45-day extension 
for acceptance of its bid and the Air Force awarded the contract 
within this extended period. The fact that such extension was not 
requested nor received prior to expiration of the original 60-day 
period does not, in our opinion, alter the conclusion reached. See 
19 Comp. Gen. 356 and 34 id. 535 where, after the rejection of all bids, 
our Office authorized the acceptance of the original low bid upon 
reinstatement of the invitation for bids if the bidders in those cases 
were willing to accept award on the basis of their original bids. 

We do not find the decisions reported at 42 Comp. Gen. 604 and 
B-137396, December 30, 1958, to be controlling here, since they are 
readily distinguishable on the facts involved. In 42 Comp. Gen. 604, 
the low bidder deliberately selected a 20-day acceptance period rather 
than granting the procurement agency the usually contemplated bid 
acceptance period of 60 days. The second low bidder granted the 
usual 60 days for acceptance. Due to the workload in the procurement 
agency, and other circumstances, the low bidder’s 20-day acceptance 
period was inadvertently allowed to expire. More than 2 weeks after 
such expiration, the low bidder granted an additional 14 days exten- 
sion to its bid acceptance period. The second low bidder granted an 
additional 31 days’ extension prior to expiration of its original bid 
acceptance period. The issue presented was whether award should be 
made to the low bidder not whether a valid award could be made 
since we recognized that if an award were made to the low bidder, it 
was probable the courts would hold that the resulting contract would 
be enforceable. However, we concluded that such an award would 
compromise the integrity of the competitive bidding system. In that 
connection, we pointed out that the low bidder by limiting its bid 
acceptance period to 20 days assumed the risk that the Government, 
due to unforeseen causes, might be unable to accept within 20 days 
but, at the same time, it did not assume the risk of a price increase 
in the supplies during the following 40-day period as did the second 
low bidder in granting 60 days for acceptance. The low bidder, in 
effect, sought and gained an advantage after bid opening in the nature 
of an option not sought by the other bidders, of renewing its bid in 
short increments or allowing it to lapse as dictated by market condi- 
tions. Under these circumstances we believed that the integrity of the 
competitive bidding system would best be served by making an award 
to the second low bidder. Significantly, it was also stated : “We recog- 
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nize the fact that situations may arise, such as improper rejection of 
all bids, where the integrity of the competitive bidding system is better 
served by acceptance of such a rejected bid than by readvertising, but 
this is not, in our opinion, such a case.” 

An almost identical situation to that found in 42 Comp. Gen. 604 
was presented in B-137396, December 30, 1956, and we concluded 
that action to upset awards to higher bidders whose bid acceptance 
periods had not expired would not be warranted. 

By way of contrast, Belfort, in the instant case, did not limit its 
bid acceptance period to less than 60 days in order to gain an advantage 
over other possible bidders. We therefore do not believe that the 
contracting officer’s decision to allow Belfort to waive the expiration 
of its bid acceptance period can be said to have compromised the 
integrity of the competitive bidding system or resulted in prejudice 
to Simmons Bros. Neither do we think that the alternative procedure 
left open to the contracting officer had he not accepted Belfort’s bid 
(i.e. cancellation of the invitation for bids and readvertisement of the 
procurement) would have been proper since the expiration of Belfort’s 
bid under the circumstances presented here did not, in our opinion, 
constitute a “compelling reason” to reject all bids and cancel the 
invitation especially when considered in the light of the harm that 
would be caused to Belfort by exposure of its bid. See ASPR 
2-404.1(a). 

Moreover, the contracting officer’s failure to request an extension 
of the bid acceptance period from Simmon Bros., did not, in our 
opinion, violate the provisions of ASPR 2-404.1(c) relating to 
requesting time extensions from bidders should administrative diffi- 
culties be encountered after bid opening which might delay award 
beyond bidders’ acceptance periods. These provisions impose a duty 
upon contracting officers to request extension only from the “several 
lowest bidders” and impliedly relieve such officers from this duty 
in regard to bidders whose bids are not within such category. The Air 
Force states that Simmon Bros., was not requested to extend its bid 
acceptance period because Simmon’s bid was so much higher than 
Belfort’s that it clearly did not come within the scope of ASPR 
2-404.1(c). We cannot disagree with the Air Force determination in 
this respect. 

In view of the foregoing considerations we see no basis upon which 
our Office would be justified in disturbing the award made to Belfort. 
Accordingly, your protest is denied. 
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Veterans—Hospitalization, Ete.—Reduction of Retirement Pay 


Under the provisions of 38 U.S.C. 3208(a)(1) prescribing the reduction of the 
retirement pay of military personnel furnished hospital treatment, institu- 
tional or domiciliary care by the Veterans Administration, when a veteran is 
granted authority to be temporarily absent from a hospital on a trial visit for 
30 days or more, payment of retirement pay in the full amount is effective the 
day following the date of departure from the hospital, the reduction of retire- 
ment pay to recommence on the date the veteran returns to the hospital, and 
before a veteran may be refunded the amounts withheld from his retirement 
pay upon discharge or termination of treatment or care the conditions specified 
in section 3208 must be met. 


Veterans—Hospitalization, Ete.—Reduction of Retirement Pay 


Whether a veteran receiving hospital treatment, institutional, or domiciliary 
care by the Veterans Administration who claims a parent is partially dependent 
upon him is subject to the reduction in retirement pay requirement prescribed 
for veterans without dependents pursuant to 38 U.S.C. 3203(a) (1), is for resolu- 
tion on the question of dependency, an issue for determination by the Adminis- 
trator of Veterans Affairs in each individual case. 


Veterans—Hospitalization, Etc.—Reduction of Retirement Pay 


A retired member of the uniformed services discharged from the Temporary 
Disability Retired List of his service while receiving hospital treatment by the 
Veterans Administration and subject to retirement pay reductions under 38 
U.S.C. 3203(a) (1) should not be refunded the retirement pay amounts withheld 
from his retirement pay until he is released from the hospital. 


To the Secretary of Defense, October 31, 1966: 


Reference is made to letter of August 13, 1966, from the Assistant 
Secretary of Defense (Comptroller) requesting decision concerning 
the retired pay status of retired military personnel, without depend- 
ents, who are furnished hospital treatment by the Veterans Adminis- 
tration in the circumstances outlined in Department of Defense 
Military Pay and Allowance Committee Action No. 377. 

The basic statutory provisions involved are contained in section 
3203(a) (1), Title 38, U.S. Code (1964 Ed.). As amended by the act 
of March 7, 1966, Public Law 89-362, 80 Stat. 30, that section in 
pertinent part provides: 

(a) (1) Where any veteran having neither wife, child, nor dependent parent 
is being furnished hospital treatment, institutional or domiciliary care by the 
Veterans’ Administration any compensation or retirement pay otherwise pay- 
able shall continue without reduction until the first day of the seventh calendar 
month following the month of admission of such veteran for treatment or care. 
If treatment or care extends beyond that period, the compensation or retire 
ment pay, if $30 per month or less, shall continue without reduction, but if 
greater than $30 per month, the compensation or retirement pay shall not 
exceed 50 per centum of the amount otherwise payable or $30 per month, which- 


ever is the greater. If such veteran is discharged from such treatment or care 
upon certification by the officer in charge of the hospital, institution, or home, 
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that maximum benefits have been received or that release is approved, he shall 
be paid in a lump sum such additional amount as would equal the total sum 
by which his compensation or retirement pay has been reduced under this 
section. If treatment or care is terminated by the veteran against medical 
advice or as the result of disciplinary action the amount by which any com- 
pensation or retirement pay is reduced hereunder, shall be paid to him at the 
expiration of six months after such termination or, in the event of his prior 
death, as provided in paragraph (2) of this subsection; and the compensa- 
tion or retirement pay of any veteran leaving against medical advice or as the 
result of disciplinary action shall, upon a succeeding readmission for treatment 
or care within six months from the date of such departure, be subject to reduc- 
tion, as herein provided, from the date of such readmission, but if such subse: 
quent treatment or care is continued until discharged therefrom upon certifica- 
tion, by the officer in charge of the hospital, institution, or home in which 
treatment or care was furnished, that maximum benefits have been received 
or that release is approved, the veteran shall be paid in a lump sum such 
additional amount as would equal the total sum by which his compensation or 
retirement pay has been reduced under this section after such readmission. 


dad 
( 


Committee Action No. 377 presents and discusses three questions. 
The first question is as follows: 

1. A retired service member, or former member, having neither wife, child, 
nor a dependent parent, is receiving reduced retired pay as required by 38 U.S.C. 
3203 while in a Veterans’ Administration hospital. He is granted authority 
to be temporarily absent from the hospital (trial visit) for 30 days or more. 

a. When should full retired pay credit be resumed? 

b. Upon return to the hospital at the end of such temporary absence, when 
should retired pay be reduced? 


ce. When may refund of any amounts, as reduced withheld while he was in 
the hospital, be made to him? 


The committee action discussion relating to part a of question 1 
discloses that while the Marine Corps and Air Force resume pay- 
ments of retirement pay in the full amount effective the day following 
the date of departure from the Veterans Administration hospital, the 
Army and the Navy “in times past” have resumed full retirement pay 
credit as of the 30th day of absence. The view is expressed that denial 
of credit from day of departure from the Veterans Administration 
hospital until a later time would lack legal authority. 

Since the committee action discussion does not refer to mentally in- 
competent veterans and subsection 3203(b) (1) is not mentioned, it is 
assumed that the questions relate to mentally competent veterans. The 
retirement pay of a veteran who has neither wife, child, nor dependent 
parent is required to be reduced under authority of 38 U.S.C. 3203 (a) 
(1) during the period he “is being furnished hospital treatment, in- 
stitutional or domiciliary care by the Veterans’ Administration.” Since 
it appears that such treatment or care would not be furnished during a 
trial absence of 30 days or more, we view the practice of the Marine 
Corps and the Air Force, in resuming payment of full retirement pay 
as of the day following the date of departure from the hospital, as 
meeting the requirements of the law. 
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With respect to part b of question 1, the discussion in Committee 
Action No. 377 states that retirement pay should be reduced on the 
date of return to a Veterans Administration hospital following a tem- 
porary absence. In connection with part c of question 1, it is stated that 
refund of any amounts withheld while receiving Veterans Administra- 
tion hospital treatment should be made when the conditions specified 
in 38 U.S.C. 3203 have been met. It is indicated that all services are 
in agreement with the action being taken in the situations which come 
within the purview of parts b and c of question 1 and it is assumed that 
such action is consistent with the above statements from the com- 
mittee action. We view such handling by the uniformed services of 
cases coming within parts b and ¢c of question 1 as proper and required 
under the provisions of 38 U.S.C. 3203 (a) (1). 

Question 2: 


A retired service member, or former member, in a Veterans’ Administration 
hospital, claims his mother is partially dependent upon him which, if so, would 
preclude reduction of his retired pay under 38 U.S.C. 3208. Upon what basis 
should it be determined whether or not reduction of retired pay is required under 
38 U.S.C. 3203? 

The committee action discussion on this question reflects the view 
correctly, we think, that determination of dependency of a parent 
which would affect the operation of the provisions of 38 U.S.C. 3203 
with respect to retirement pay would have equal application to Vet- 
erans Administration compensation benefits and that, in order to 
achieve uniformity under the law, determinations of dependency 
should be made on the basis of Veterans Administration principles. 
It appears that three of the uniformed services are in agreement in 
this respect, two services adjudicating such cases on the basis of the 
facts as to dependency and relationship as prescribed in Veterans Ad- 
ministration Regulations and the third service requesting a specific 
determination of dependency from the Veterans Administration. It is 
stated that a fourth service determines the dependency of a parent 
upon the criteria employed by the Internal Revenue Service, that is, if 
the member provides more than one-half of the support of his parent 
it is considered that he has a dependent parent for the purposes of 38 
U.S.C. 3208. 

The restrictions and limitations imposed by section 3203(a) (1) 
apply only in the case of a veteran having neither wife, child, nor 
dependent parent. Section 102(a), Title 38, U.S. Code, as amended by 
Public Law 89-358, March 3, 1966, 80 Stat. 24, in pertinent part, 
provides: 
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(a) (1) Dependency of a parent, which may arise before or after the death of a 


veteran, shall be determined in accordance with regulations prescribed by the 
Administrator. 


(2) Dependency of a parent shall not be denied (A) solely because of remar- 
riage, or (B) in any case in any State where the monthly income for a mother or 
father, not living together, is not more than $105, or where the monthly income 
for a mother and father living together, is not more than $175, plus, in either 
case, $45, for each additional member of the family whom the father or mother 


is under a moral or legal obligation to support, as determined by the Ad- 
ministrator. 


(3) For the purposes of this subsection in determining monthly income the 
Administrator shall not consider any payments under laws administered by 
the Veterans’ Administration because of disability or death or payments of 


bonus or similar cash gratuity by any State based upon service in the Armed 
Forces. 


Also, see Veterans Administration Regulations 1250 and 1263, T.S. 
281 and 331, respectively, wherein the requirements to establish the 
dependency of a parent (other than the provisions of 38 U.S.C. 102 
(a) (2), quoted above), are set forth. The method of determining 
the dependency of a parent on the basis of criteria employed by the 
Internal Revenue Service does not conform to the applicable statutory 
provisions or with the Veterans Administration Regulations above 
referred to. Accordingly, the use of such method should be dis- 
continued. Since the above-quoted provisions of law appear to con- 
template action by the Administrator of Veterans A ffairs, we are of the 
view that a specific determination from the Veterans Administration 
should be secured on the issue of dependency of a parent in each in- 
dividual case in which that question is involved. 

Question 3 is as follows: 

Retired pay is being reduced under 38 U.S.C. 3208. During Veterans’ Admin- 
istration hospitalization, the member is discharged from the Temporary Dis- 


ability Retired List of his service. When should amounts withheld under 38 
U.S.C. 3203 be refunded? 


The committee expresses the opinion that refund of the amount of 
retirement pay which has been withheld in the circumstances shown 
should not be made until the individual is released from the hospital. 
That conclusion appears to be in conformity with the provisions of 
section 3203(a) (1). We see no reason why the fact of a member’s dis- 
charge from the temporary disability retired list while still hos- 
pitalized should affect in any way the time of making a lump-sum 
payment of the amounts which have been withheld from his retirement 
pay. 

The questions discussed in Committee Action No. 377 are answered 
accordingly. 
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Donations—Private Funds—Usage—Conferences, Entertainment, 
Ete. 


The National Science Foundation lacking expressed authority for the rental of 
hotel accommodations in Washington, D.C., for a conference, payment by the 
Foundation for the use of such space from appropriated funds is prohibited by 
40 U.S.C. 34, and the General Services Administration not having arranged for 
the space may not pay the rental cost. However, pursuant to section 11(f) of the 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), pay- 
ment for the rental space, including luncheons, telephone calls, and coffee, items 
not payable from appropriated funds, may be made from the Foundation’s Dona- 
tion Account 49X8960, upon administrative determination the expenses were 
necessary. 


District of Columbia—Leases, Concessions, Rental Agreements, 
Ete.—Prior Appropriation Necessity 

The general statutory authority in section 11(e) of the National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 40 U.S.C. 34 
prohibiting the rental of space in the District of Columbia for the use of the 
Government, absent a prior appropriation for the purpose, the hotel accommoda- 
tions rented in the District by the National Science Foundation may not be paid 
from appropriated funds, and the prohibition in 40 U.S.C. 34 not overcome 
by a statement in the budget justification where the appropriation act did not 
authorize the rental expenditure, the specific statutory prohibition prevails over 


the general administrative authority conferred by section 1l(e) of the 1950 
act on the Foundation. 


To C. A. Bailey, National Science Foundation, November 2, 1966: 


Your letter of October 5, 1966, requests our decision concerning the 
propriety of certifying for payment a voucher transmitted therewith 
in favor of the Statler Hilton Hotel of Washington, D.C. The voucher 
in the total amount of $595.69 covers sleeping rooms, luncheons, coffee 
(served in panel rooms), and panel rooms; specifically set forth on the 
voucher are room charges of $289.12. Also you enclose a purchase 
order to the Statler Hilton Hotel in the amount of $595.69 covering 
approximately 12 sleeping rooms, luncheons, coffee and 4 panel rooms. 

Your doubt in the matter arises because of the prohibition contained 


in the act of March 3, 1877, 19 Stat. 370, 40 U.S.C. 34, which reads as 
follows: 


No contract shall be made for the rent of any building, or part of any building, 
to be used for the purposes of the Government in the District of Columbia, until 
an appropriation therefor shall have been made in terms by Congress, and this 
clause shall be regarded as notice to all contractors or lessors of any such build- 
ing or any part of building. [Italic supplied. ] 


You point out that section 11(e) of the National Science Founda- 


tion Act of 1950, as amended (NSF Act), 42 U.S.C. 1870(e), provides 
that: 


The Foundation shall have the authority, within the limits of available ap- 
propriations, to do all things necessary to carry out the provisions of this chapter, 
including, but without being limited thereto, the authority— 

* * « * « « 
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(e) to acquire by purchase, lease, loan, gift, or condemnation, and to hold 
and dispose of by grant, sale, lease, or loan, real and personal property of all 
kinds necessary for, or resulting from, the exercise of authority granted by this 
chapter ; 


You note that the Independent Offices Appropriation Act, 1967, Public 
Law 89-555, 80 Stat. 663, 676, provides an appropriation “for expenses 
necessary to carry out the purposes of the National Science Founda- 
tion Act of 1950, as amended (42 U.S.C. 1861-1879).” 

Your letter continues: 


The nature of the Foundation activities is such as to require a high degree of 
co-operation with the academic community. The details of the co-operation are 
explained on page 6 of the Foundation’s “Justification of Estimates of Appropria- 
tions, Salaries, and Expenses, Fiscal Year 1967.” More than five hundred highly 
qualified scientists and engineers serve as consultants to the Foundation. These 
individuals serve on various boards, committees, and panels from which the 
Foundation seeks advice and guidance on matters of policy, program content, 
criteria for judging proposals and administration. Where space is available, some 
of these meetings are convened in conference rooms in the leased office space of 
the Foundation (1800 G Street, N.W.) or in other Government offices. Frequently 
however, it is necessary to use the panel rooms and conference rooms of the hotel 
in which the committee members and panelists are housed. For example, during 
FY 67 some fifty-six of the Education Evaluation meetings and Director’s meet- 
ings have been scheduled in Washington, D.C., and various other points through- 
out the country. A copy of the schedule is attached for your information. The 
number of participants ranges from as low as seven to as many as one hundred 
and thirty-five. The participants at these meetings receive no salary. Their lodg- 
ing and subsistence are paid for directly by the Foundation. Provision for such 
payment appears on page 370 of the 1967 Budget Justifications. (Copies of the 
pertinent Budget Justification sheets are attached. ) 


In light of the foregoing you present the following questions in 
connection with the propriety of certifying the voucher for payment: 


Question 1 


Does the above quoted section 11(e) of the NSF Act (when considered in con- 
junction with the wording of the Independent Offices Appropriation Act, 1967, and 
the supporting budget justifications covering appropriations for the convening 
of panelists and advisory bodies) overcome the prohibition contained in the 
1877 statute? 


Question 2 


If the answer to the above question should be in the negative, would it be per- 
missible for the General Services Administration to pay the attached voucher 
with the National Science Foundation reimbursing GSA for the rental expenses 
involved? Under the provisions of BOB Circular No. A—11, Section 6(j), and 
the provisions of Federal Property Management Regulation 101-20.900 (at 
subpart 902-3), it is customary for agencies to reimburse GSA for initial rental 
expenses until such time as GSA can provide for the rentals in its own ap- 
propriation request. 


Question 3 


If the answer to both of the above questions should be in the negative, would 
I be permitted to pay the attached voucher from the NSF Donations Account 
49X8960? I refer you to B—142538 dated February 8, 1961, rendered to the Direc- 
tor of the National Science Foundation in which you define the situations under 
which expenditures might be made from the NSF Donations Account. 


Before answering the questions presented you are advised that noth- 
ing stated herein should be construed as approving the use of appropri- 
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ated funds to pay for luncheons, telephone calls and coffee furnished 
the panelists. We note that in the “budget justifications” referred to in 
your letter it is stated that “the Foundation will pay compensation di- 
rectly to consultants and panelists whose expenses were previously paid 
through evaluation contracts.” There is nothing in your letter con- 
cerning other amounts, if any, paid directly to the panelists. 

Concerning your first question, it is clear that 40 U.S.C. 34 prohibits 
the renting of a building, or part of any building in the District of 
Columbia until a specific appropriation has been made for such pur- 
pose. While section 11(e) of the NSF Act vests broad authority in the 
Foundation, it contains no express authority for renting building space 
in the District of Columbia, nor does the appropriation act referred to 
in your letter, authorize the expenditure of funds for the rental of 
space in the District. 

It is a settled principle of statutory construction that a specific statu- 
tory provision covering a given subject matter will prevail over general 
language of the same or another statute which might otherwise prove 
controlling. In other words, to the extent of any conflict between a gen- 
eral provision and a specific provision, the general provision must yield 
to the specific provision and operate only upon such cases as are not 
within the scope of the specific provision. 27 Comp. Gen. 439; zd. 280; 
26 id. 561. It is apparent that section 11(e) of the NSF Act is, as far as 
pertinent here, a general provision and that 40 U.S.C. 34, is a specific 
provision, and there is, in effect, a conflict between the two, insofar as 
renting space in the District of Columbia is concerned. Hence, 40 
U.S.C. 34 would be controlling in the instant case. 

Further, there is nothing in the copies of the “budget justifications” 
enclosed with your letter concerning the rental of space in the Dis- 
trict of Columbia, and even if such a statement appeared in the budget 
justifications, that, in itself, would not be sufficient to overcome the 
prohibition in 40 U.S.C. 34. 

Accordingly, your first question is answered in the negative. 

As to your second question, inasmuch as NSF did not request the 
General Services Administration (GSA) to furnish such space, and 
GSA did not assign the space involved to NSF (see 40 U.S.C. 304(c) ), 
nor contract for such space on behalf of NSF, there would appear to 
be no basis for GSA to pay the voucher in question or any part thereof. 
Section 6(k) of the Bureau of the Budget Circular A-11 would appear 
to pertain to instances where an agency requests GSA to rent space 
for a term of years, without GSA having had an opportunity to in- 
clude in its budget request the funds to pay the rental for the space 
involved. 
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In light of the foregoing your second question is answered in the 
negative. 

Concerning your third question, section 11(f) of the NSF Act, as 
amended, 42 U.S.C. 1870(f), authorizes the Foundation— 


(f) to receive and use funds donated by others, if such funds are donated with- 
out restriction other than that they be used in furtherance of one or more of the 
general purposes of the Foundation. 

In our decision of February 8, 1961, B—142538, we stated, in effect, 
that the private donations or contributions received by NSF under the 
authority of the above-quoted provision of law constitute trust funds 
within the purview of section 20 of the Permanent Appropriation Re- 
peal Act, 1934, 31 U.S.C. 725s, to be disbursed in accordance with the 
terms of the trust. We further stated that : 


With reference to trust funds, * * * it has been held that where Federal 
officers are authorized to accept such funds for a particular purpose, authority 
must of necessity be reposed in the custodians of the trust fund to make ex- 
penditures necessary to carry out the purpose of trust without reference to general 
regulatory and prohibitory statutes applicable to public funds. 16 Comp. Gen. 
650, 655; 36 id. 771; B-131278, September 9, 1957. Therefore, it follows that 
the authority given to the Foundation to accept and use donations is broad 
enough to empower the Foundation to spend the funds for entertainment 
when it determines that such expenses are necessary to carry out effectively its 
authorized functions. 

Manifestly, the question as to whether entertainment is necessary to accomplish 
statutory activities is often difficult of determination. Therefore, we may not 
undertake to draw a line or set forth a general statement which would encompass 
all situations where the donated funds properly may be so used to further 
the general purposes of the Foundation. However, it seems reasonable to con- 
clude that, in general, whether entertainment is necessary or essential to the 
furtherance of one or more of the Foundation’s general purposes for which the 
donated funds are authorized to be received and used, is a conclusion of fact 
to be determined on the basis of the particular facts and circumstances involved 
and in light of the general objectives of the Foundation to be served. In other 
words, the facts, in each case, must reasonably justify the conclusion not only 
that the entertainment will further a purpose of the Foundation but that the 
Foundation’s functions could not be accomplished as satisfactorily or as effec- 
tively from the Government’s standpoint without such expenditures. In such 
cases, an administrative determination as to the necessity of expenditures for 
entertainment to carry out effectively the authorized functious of the Founda- 
tion is accorded great weight in considering the donated funds referred to avail- 
able to the Foundation for such purposes. 


In view of the last-quoted provision ot law and in light of what is 
stated in our decision of February 8, 1961, B—142538, we would not 
object to the certification of the voucher—which is returned herewith— 
for payment out of NSF Donation Account 49X8960, if it is adminis- 
tratively determined by the appropriate officials of NSF that such 
expenditures were necessary to further one or more of the general 
purposes of the NSF (and if otherwise correct). 

Your third question is answered accordingly. 
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[.B-158012] 


Retirement — Civilian — Increased Benefits — Scheduled Incre- 


ments—Status on December 30, 1966 


In order to attain the status of an annuitant on December 31, 1966, and thus 
become entitled to the 1 percent scheduled increment provided by section 1101 
of the act of October 11, 1962, for annuities commencing between January 1 
and December 31, 1966, an employee seeking disability retirement must be in 
a leave-without-pay status as of the close of business Friday, December 30, 1966, 
for if in a pay status through December 30, the last workday immediately 
preceding the Monday, January 2, 1967 holiday, the employee would not qualify 
for the increased retirement benefit under the rule that employees have a vested 
right to compensation for a holiday when in a pay status for the full workday 
preceding the holiday. 


Retirement — Civilian — Increased Benefits — Cost-of-Living In- 
creases—Status on December 30, 1966 


To qualify for the cost-of-living annuity increase prescribed by section 1102 of 
the act of October 11, 1962 (5 U.S.C. 8340), which may become effective January 
1, 1967, an employee seeking disability retirement must be in a leave-without-pay 
status as of the close of business Friday, December 30, 1966, the last workday 
immediately preceding the Monday, January 2, 1967 holiday, otherwise the 
right to holiday compensation for the holiday would deprive the employee of 
the cost-of-living annuity increase benefit on January 1, 1967, the assumed 
effective date of the increase. 


To the Chairman, United States Civil Service Commission, Novem- 
ber 4, 1966: 


This is in reply to your letter of October 27, 1966, in which you ask 
in regard to employees whose request for disability retirement cannot 
be acted on by December 31, 1966, the following question : 

For employees with the common Monday-through-Friday workweek Friday, 
December 31, 1965, was a legal holiday. Under the role announced in B—158012 
and decisions there cited, employees who were in pay status at close of business 
Thursday, December 30, 1965, were entitled to pay for the “immediately succeed- 
ing” legal holiday. Is the holiday Monday, January 2, 1967, one “immediately 
succeeding” Friday, December 30, 1966, within the meaning of the rule so as to 
entitle employees in pay status on Friday to receive pay for the holiday? If so, 
we would expect a number of employees to seek leave without pay before the 
close of business, Friday, so that annuity could commence December 31, 1966, 
rather than January 3, 1967. 

Preliminary to asking the foregoing question you pointed out that 
section 1101 of Public Law 87-793, approved October 11, 1962, 76 
Stat. 868, 5 U.S.C. 8339 note, provided a schedule of increments to 
civil service annuities of which the last 1 percent is applied to annuities 
commencing between January 1, and December 31, 1966. 

In 45 Comp. Gen. 291, we held that an applicant for disability 
retirement in a pay status at the close of business on December 30, 
1965, the day before a day observed as a holiday, December 31, 1965, 
would have a vested right to compensation on the holiday. This would 
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continue his pay status through December 31, and prevent his entitle- 
ment to the annuity increase which was available only if the retire- 
ment annuity commenced not later than December 31, 1965. In order 
to prevent this it was necessary for employees requesting disability 
retirement to be in a leave-without-pay status as of the close of business 
on December 30. 

Similarly under the present circumstances un employee in a pay 
status through Friday, December 30, 1966, the last workday immedi- 
ately preceding the holiday on Monday, January 2, 1967, would be 
entitled to a day’s compensation for the holiday. Therefore, in order 
to attain the status of an annuitant on December 31, 1966, and thus 
become entitled to the 1 percent increase an employee seeking disability 
retirement must be in a leave-without-pay status as of the close of 
business on December 30, 1966. 

You also advised that a cost-of-living increase for civil service 
annuities under section 1102 of Public Law 87-793, supra, as amended, 
formerly 5 U.S.C. 2268, now 5 U.S.C. 8340, may become effective on 
January 1, 1967, for annuities commencing on or before that date, if 
the 3 months of August, September and October 1966 each show an 
increase of at least 3 percent in the cost-of-living price index over the 
base month. If an employee seeking disability retirement was in a 
pay status through Friday, December 30, 1966, under the rule discussed 
above his vested right to holiday pay on Monday, January 2, 1967, 
would prevent his becoming an annuitant retroactively until January 
3, 1967, and thereby deprive him of the cost-of-living increase. 

In order, therefore, to qualify as an annuitant as of January 1, 
1967, the assumed effective date of the cost-of-living increases, an 
employee seeking disability retirement must be in a leave-without-pay 
status as of the close of business on Friday, December 30, 1966. 

Your question is answered accordingly. 


[B-160034] 


Compensation—Postal Service—Adjustments—Step Level Ad- 
vancements—Senior Employees’ Promotion Dates 


The Postmaster General required pursuant to section 402(a) of the Federal 
Salary and Fringe Benefits Act of 1966, to adjust the step level of a senior 
employee in the postal field service promoted “between” July 9, 1960 and Octo- 
ber 13, 1962—the first pay periods after the enactment of the 1960 and 1962 
statutory salary increases—who on July 30, 1966, the effective date of section 
402(a) is in the same grade at the same post office, but in a lower step level 
than the junior employee promoted to the grade “on or after October 13, 1962” 
should consider the promotions of senior employees between July 9, 1960 and 
October 13, 1962, inclusive, in making the adjustments required by section 402(a), 
as postal service promotions are made effective at the beginning of a pay period, 
therefore, including the commencement and termination dates of the period 
will prevent the forfeiture of a benefit. 
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Compensation—Postal Service—Adjustments—Step Level Ad- 
vancements—Junior Employees’ Promotion Dates 


In making the adjustments required by section 402(a) of the Federal Salary 
and Fringe Benefits Act of 1966, authorizing the Postmaster General to advance 
a postal field service senior employee promoted between July 9, 1960 and Octo- 
ber 13, 1962, who on the effective date of section 402(a)—July 30, 1966— 
although in the same position is in a lower step level than a junior employee 
at the same post office who had been promoted to the same position “on or 
after October 13, 1962,” junior employees promoted on October 13, 1962, through 
July 30, 1966, must be considered, the phrase “on or after October 13, 1962” in 
section 402(a)(2) having replaced “since October 13, 1962” in 39 U.S.C. 3552 
(d) (2) formerly prescribing the advancement of senior postal field employees. 


Compensation—Postal Service—Adjustments—Step Level Ad- 
vancements—Quality Increase Effect 


A PFS-9, step 7, postal field service employee, senior to an employee promoted 
to PFS-9, step 8 on February 13, 1965 and given a quality increase on July 16, 
1966 to step 9, although entitled to the step level adjustment required by section 
402(a) of the Federal Salary and Fringe Benefits Act of 1966 (Public Law 
89-504) having been promoted on October 13, 1962, a date inclusive in the period 
“between July 9, 1960 and October 13, 1962” prescribed by section 402(a), and 
converted on the same date to PFS-9 without a step increase under the Postal 
Employees Salary Act of 1962 (Public Law 87-793), may only be advanced to 
step 8, the quality increase granted the junior employee in recognition of extra 
competence, a personal matter, not being covered by section 402(a) of the 1966 
act. 


Compensation—Postal Service—Adjustments—Step Level Ad- 
vancements—Leave Without Pay Status Effect 


A senior employee in the postal field service who because his periodic step 
increase is deferred on account of a leave without pay status does not attain 
the same step level as a junior employee in the same grade at the same post 
office is not entitled to the step level adjustment required by section 402(a) 
of the Federal Salary and Fringe Benefits Act of 1966, for a senior employee 
promoted between July 9, 1960 and October 13, 1962, who on the effective date 
of section 402(a)—July 30, 1966—is in a lower step level than a junior employee 
promoted on or after October 13, 1962, the leave without pay status being a 
personal matter that is not covered by section 402(a) of the act. 


Compensation—Postal Service—Adjustments—Step Level Ad- 
vancements—Junior Employees’ Promotion Dates 


The fact that a junior employee in the postal field service currently PFS-9, 
step 10, was promoted from PFS-8 to PFS-9 on October 13, 1962, prior to his 
conversion on the same date to PFS-9, step 9, under the Postal Employees Salary 
Act of 1962, does not change the effective date of his promotion, and the require- 
ment of section 402(a) of the Federal Salary and Fringe Benetits Act of 1966, 
that a promotion of a junior employee occur “on or after October 13, 1962” was 
met and the senior employee in the same craft at the same post office, currently 
PFS-9, step 9, promoted from PFS-—7 to PFS-8 between July 9, 1960 and October 
13, 1962 (June 9, 1962), a section 402(a) requirement, and converted on October 
13, 1962 under the 1962 act to PFS-8, step 9, and promoted on November 9, 
1963 from PFS-8 to PFS-9, is entitled to step 10, PFS—9, the grade and step level 
of the junior employee. 


Compensation—Postal Service—Adjustments—Step Level Ad- 
vancements—Requirements Compliance 


The promotions of senior and junior postal field service employees having been 
made in compliance with the requirements of section 402(a) of the Federal 
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Salary and Fringe Benefits Act of 1966, providing for the salary adjustment 
of a senior employee promoted during the period “between July 9, 1960, and 
October 13, 1962” (section 402(a)(1)), who on July 30, 1966, the effective date 
of the section, although in the same grade at the same post office as a junior 
employee promoted “on or after October 13, 1962” (section 402(a)(2)), is in 
a lower step level, the senior employee promoted to PFS-—11, step 1, on February 
12, 1966, may be advanced to PFS-11, step 9, the grade and step level in which a 
junior employee, promoted to PFS-11 on May 25, 1963, held on the effective 
date of the act. 


To the Postmaster General, November 4, 1966: 


Your letter of September 9, 1966, reference 800, requests our deci- 
sion in a number of questions concerning section 402 of the Federal 
Salary and Fringe Benefits Act of 1966, Public Law 89-504, 80 Stat. 
296, 39 U.S.C. 3552 note. 

Section 402 reads as follows: 


(a) The Postmaster General shall advance any employee in the postal field 
service— 

(1) who was promoted to a higher level between July 9, 1960, and October 
18, 1962 ; 

(2) who is senior with respect to total postal service to an employee in the 
same post office promoted to the same level on or after October 13, 1962, and is 
on the effective date of this section in a step in the same level below the step 
of the junior employee ; and 

(8) whom the Postmaster General determines is in the same craft and same 
branch of the Post Office Service as such junior employee. 

Such advancement by the Postmaster General shall be to the highest step 
which is held by any such junior employee. Any increase under the provisions 
of this subsection shall not constitute an equivalent increase and credit earned 
prior to adjustment under this subsection for advancement to the next step 
shall be retained. 

(b) Section 3552 of title 39, United States Code, is amended by deleting 
subsection (d). 


Subsection (d), 39 U.S.C. 3552—added by section 114(b), Public 
Law 88-426, 78 Stat. 409—which is deleted by section 402 reads: 

Notwithstanding the provisions of subsections (a), (b), and (c) of this sec- 
tion, the Postmaster General is authorized to advance any employee in PFS 
level 9 or below who— 

(1) was promoted to a higher level between July 9, 1960, and October 13, 
1962; and 

(2) is senior with respect to total postal service to an employee in his own 
post office promoted to the same position since October 13, 1962, and is at a step 
in the level below the step of the junior employee. 

Any increase under the provisions of this subsection shall not constitute an 
equivalent increase and credit earned prior to adjustment under this subsection 
for advancement to the next step shall be retained. 

We note that the foregoing two provisions concern adjustments 
authorized by the Congress to equate, under specific circumstances, 
level and stepwise, senior and junior employees in the postal field 
service. 

As pointed out by your letter the language of subparagraph (1) of 
both quoted provisions is the same. Further, we note your interpreta- 
tion of the word “between” under 39 U.S.C. 3552(d) (1) as including 


all senior employees promoted on July 9, 1960, and October 13, 1962. 
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We understand that the foregoing dates are the beginning of the first 
pay periods after enactment of the 1960 and 1962 statutory salary in- 
creases and thus are the effective dates of those acts for postal em- 
ployees. Further, it is our understanding that promotions in the postal 
service are generally made effective at the beginning of a pay period. 
Ordinarily with respect to time—dates or days—the courts have in- 
terpreted the word “between” as excluding the termini, the dates 
named as boundaries and the days designated as the commencement 
and termination of such period. Words and Phrases, Volume 5, Per- 
manent Edition, page 401 and 1966 Cumulative Annual Pocket Part, 
page 98; 10 C.J.S. 349. See Weir et al. v. Thomas et al., 62 N.W. 871; 
Greenberg v. Neiman, 49 N.E. 2d 817; Hodges v. Felstrup, 114 So. 
521, 522; Arcadia Citrus Growers Association et al. v. Hollingsworth 
et al., 185 So. 431. However, 49 L.R.A. 202 concerning the word “be- 
tween” points out that where expressions used in the designation of 
a period of time to elapse between two events will admit of either 
exclusive or inclusive construction and the effect of one would be to 
devest a right or work a forfeiture if any doubt exists as to their mean- 
ing they should be so constructed as to prevent a forfeiture. Conway 
et al. v. Smith Mercantile Company, 49 L.R.A. 201 and case cited. 
Accordingly, and since we are aware of no proper basis to interpret 
section 402(a)(1) any differently than that given to 39 U.S.C. 3552 
(d)(1) we conclude that promotions of senior employees between 
July 9, 1960, and October 13, 1962, inclusive, are for administrative 
consideration in making the adjustments required by section 402. 
Your letter points out that the language of subparagraphs (2) of 
both quoted provisions differ. 39 U.S.C. 3552(d) (2) contained the 
word “since.” Your agency interpreted “since” to mean that the pro- 
motion of the junior employee had to occur after October 13, 1962, 
i.e., on October 14, 1962, or thereafter. We agree with such interpreta- 
tion. However, now the phrase “on or after October 13, 1962” is a 
part of section 402 as enacted in place of the word “since.” We, there- 
fore, conclude that any junior employee promoted on October 13, 
1962, or thereafter, that is through July 30, 1966, the effective date 
of section 402, is covered by the langage of subparagraph (2) and 
must be considered in making the required adjustments thereunder. 
With respect to the specific questions asked in connection with the 
three examples furnished we quote such examples and the questions 
below. You say that in all cases the requirements of section (402) (a) 
(3), 839 U.S.C. 3552 note, have been met. Also, you point out that sec- 
tion 402 is a single time adjustment provision the application of which 
depends upon the relative standing on July 30, 1966. Under that view 
the senior who is in a lower step of the same level below the step of the 
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junior employee on July 30, 1966, is entitled to the benefits of section 
402 even though his promotion to the “same level” may have occurred 
after October 13, 1962, provided the other requirements of the statute 
are met. We will answer your questions in the order presented : 


(1) Employee C is senior to employee D. Employee C’s relevant service history 
is as follows: 10/13/62 promoted to PFS-9, 10/13/62 converted PFS-9, no 
change in step. He is now in PFS-9, step 7. D’s relevant service history is as 
follows: 2/13/65 promoted to PFS-9, step 8; 7/16/66 quality increase PFS-9, 
step 9. The senior was promoted to his present level on October 13, 1962 and 


the junior was promoted to the same level after October 13, 1962 and before July 
30, 1966. 


(a) Is employee C entitled to have his compensation adjusted ? 

(b) If the answer to question (a) is in the affirmative, should the adjustment 
be to step 8 or step 9? If adjustment is to step 9 this would be as the result of 
employee D having received a quality increase. The Department’s view is that 
if adjustment is due, entitlement extends only to step 8. 

(c) If the answer to (a) is in the affirmative, would C be entitled to an ad- 
justment if the sole reason C was not in the same step as employee D was the 
fact that C had been in a leave without pay status and his periodic step increase 
was deferred solely on account of that fact? The Department’s view is that he 


is not. 

In view of what we said above concerning the word “between” ques- 
tion (a) is answered in the affirmative since senior employee “C” was 
promoted on October 13, 1962. 

Your letter points out that the junior-senior inequities which Con- 
gress sought to correct by enacting section 402 resulted from changes 
in relative standing derived from conversion actions under Public 
Law 87-793, approved October 11, 1962, 76 Stat. 832, 39 U.S.C. 3542 
note, and certain other changes in promotion rules enacted in that. act. 

The quality increase received by junior employee “D” was granted 
in recognition of extra competence—a strictly personal matter—and 
in our opinion such a situation was not intended to be covered by 
section 402. Answering question (b) the adjustment of senior em- 
ployee “C” properly would be to step 8. 

Question (c) shows that employee “C” was in a leave without pay 
status—here again a strictly personal matter—and his periodic step- 
increase was deferred solely because of such status. Question (c) is 
answered in the negative. 

(2) Employee B is senior to Pmployee F. His relevant service history is as fol- 
lows: 6/9/62 promotion PFS-7 to PFS-8; 10/13/62, conversion, PFS-—8, step 
9; 11/9/68 promotion FPS-8 to PFS-9. He is now in PFS-9, step 9. Employee 
F’s relevant service history is as follows: 10/13/62 promotion from PFS-8 to 
PFS-9; 10/13/62 conversion PFS-9, step 9. Employee F is now in PFS-9, step 
10. Employee E caught up with Employee F's level on November 9, 1963, but he is 
behind in step because of loss of anniversary date when promoted from PFS-8 
to PFS-9. Is Employee E entitled to have his compensation adjusted to step 10? 
Under the Department’s regulations, as issued, no adjustment would be due. 


This result is based solely on the fact that Employee F’s salary level change was 


deemed to have occurred prior to conversion under Public Law 87-793 which 
became effective on October 13, 1962. 
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Since junior employee “F” received his promotion on October 13, 1962, 
the requirement specified in subparagraph (2) of section 402 as dis- 
cussed above concerning the term “on or after October 13, 1962” has 
been met. The fact that the promotion was required to be considered 
as having occurred prior to the conversion did not change the effec- 
tive date of “F’s” promotion. Thus senior employee “E” who was pro- 
moted between July 9, 1960, and October 13, 1962, i.e., June 9, 1962, 
as required by subparagraph (1) thereof, became entitled to an adjust- 
ment of his salary under section 402. We note that under the language 
of 39 U.S.C. 3552(d) an adjustment in this case would not have been 
required and your regulations then so provided. As we pointed out 
above we agree therewith. However, it is apparent from the change 
in the language as referred to above that Congress increased the 
adjustment benefits in its enactment of section 402. Your question 
respecting this example is answered in the affirmative. 

(3) Employee G is senior to employee H. Employee G’s relevant service his- 
tory is as follows: 12/10/60 promotion PFS-7; 11/11/61 promotion PFS-8; 
8/27/62 change to lower level (not for personal cause) PFS-—7; 10/13/62 conver- 
sion PFS-7, no change in level; 2/1/68 promotion PFS-8; 2/12/66 promotion 
PFS-11. Employee G is now PFS-11, step 1. Employee H’s relevant service his- 
tory is as follows: 10/18/62 conversion PFS-—10, no change in level; 5/25/63 
promotion PFS-—11. Pmployee H is now in PFS-11, step 9. Employee G was first 
promoted and then demoted during the period June 9, 1962—October 13, 1962. 
Employee G caught up with Employee H at PFS—11 by being promoted thereto on 
February 12, 1966. Is Employee G entitled to have his compensation adjusted to 
step 9 of PFS-11? The Department’s regulations, as issued, will require adjust- 
ment because it is our view that the statutory conditions have been satisfied. 
Junior employee “H” was promoted on and after October 13, 1962. 
Actually he was promoted May 25, 1963. Thus, such promotion com- 
plied with the requirements of section 402(a) (2) quoted above and 
since senior employee “G” met the promotion requirement of section 
402(a)(1) above he is entitled to the salary adjustment provided 
therein. Your question in connection with example 3 is answered in 
the affirmative. 

The instruction in Postal Bulletin No. 20543, July 22, 1966, para- 
graph V.A., page 5, should be clarified to carry out the foregoing. 


[B-160232} 


Contracts—Payments—Releases—Conflicting Claims—Judicial De- 
termination 


Payment of the balance due under a construction contract that is claimed by 
the assignee bank, the surety, and the administrator and ancillary administrator 
of the two partner contractors killed in an airplane accident should be with- 
held pending judicial determination of the rights of the claimants, each claimant 
alleging priority entitlement, no claimant can give the United States a good and 
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valid acquittance. If an action to obtain payment is brought against the United 
States, the claimants not involved in the suit could be interpleaded and the 
amount due under the contract deposited with the court. 


To the Secretary of Agriculture, November 4, 1966: 


Reference is made to letter dated September 1, 1966, with enclosures, 
from the Chief, Division of Fiscal Control, Forest Service, Albu- 
querque, New Mexico, addressed to our Claims Division, requesting 
our decision as to whom final payment should be made on contract No. 
15-534, Dome Road No. 10289, Contractor Van Winkle Construction 
Company. 

The Van Winkle Construction Company, a partnership consisting 
of Dorothy E. Van Winkle and F. Van Winkle, entered into contract 
No. 15-534, dated June 7, 1965, with the Department of Agriculture, 
Forest Service, Albuquerque, New Mexico, to clear, grade, drain and 
surface approximately 2.1 miles of Dome Road No. 10289, situated 
about 11 miles southwest of Los Alamos, New Mexico. The Great 
American Insurance Company issued to the contractor performance 
and payment bonds covering the contract. 

An Instrument of Assignment “of all money due or hereinafter to 
become due” under the above contract was executed on August 20, 
1965, in favor of the North Denver Bank, Denver, Colorado, by the 
contractor. Also on August 20, 1965, the bank assignee executed a 
Notice of Assignment, and forwarded it with a copy of the Instrument 
of Assignment to the contracting officer who acknowledged receipt 
thereof on August 23, 1965. 

On September 22, 1965, the contracting officer received a letter from 
the assignee bank with a Notice of Assignment signed by an officer of 
the bank. Also enclosed was a letter from the surety with information 
that the surety refused to sign the Notice of Assignment. It is reported 
that since the Notice of Assignment had not been honored by all par- 
ties concerned, the contracting officer marked the assignment docu- 
ments void. Thereafter, at the request of the contractor subsequent 
partial payments were forwarded to the contractor in care of an officer 
of the assignee bank. 

Upon completion of the contract, a final inspection was made and 
the project accepted by the Government. A partner of the contracting 
firm signed the necessary release and other forms and requested final 
payment in the amount of $34,080.50 on November 17, 1965. On No- 
vember 20, 1965, both partners of the Van Winkle Construction Com- 
pany were killed in an airplane accident. 

Claims to the balance due the Van Winkle Construction Company 
under the contract have been presented in behalf of the Great American 
Insurance Company, the surety, the North Denver Bank, as assignee, 
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the administrator of the estates of the partners, in Denver, Colorado, 
and the ancillary administrator of the estates of the partners, in Albu- 
querque, New Mexico. 

The surety states that it has already been advised of claims against 
the contractor in excess of $30,000 for which it will be liable under 
its bonds, and that there may be other claims asserted to raise their 
liability to an amount in excess of the amount yet due under the 
contract. 

The assignee bank asserts that it lent to the contractor approxi- 
mately $47,000 on the strength of the assignment. 

It is reported that the Government, after deducting amounts due it, 
has in its hands the amount of $34,080.50. It thus appears that inso- 
far as this amount is concerned, the Government is a stakeholder. 

Section 203 of Title 31, U.S. Code, concerning the assignment of 
claims against the Government, provides in pertinent part as follows: 

All transfers and assignments made of any claim upon the United States, or 
of any part or share thereof, or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor, and all powers of attorney, 
orders, or other authorities for receiving payment of any such claim, or of any part 
or share thereof, except as hereinafter provided, shall be absolutely null and 
void, unless they are freely made and executed in the presence of at least two 
attesting witnesses, after the allowance of such a claim, the ascertainment of 
the amount due, and the issuing of a warrant for the payment thereof. * * * 

The provisions of the preceding paragraph shall not apply in any case in which 
the moneys due or to become due from the United States or from any agency 
or department thereof, under a contract providing for payments aggregating 


$1,000 or more, are assigned to a bank, trust company, or other financing in- 
stitution, including any Federal lending agency: Provided 


* * * * * * * 

3. That unless otherwise expressly permitted by such contract any such assign- 
ment shall cover all amounts payable under such contract and not already 
paid, shall not be made to more than one party, and shall not be subject to 
further assignment except that any such assignment may be made to one party 
as agent or trustee for two or more parties participating in such financing; 

4. That in the event of any such assignment, the assignee thereof shall file 
written notice of the assignment together with a true copy of the instrument 
of assignment with (a) the contracting officer or the head of his department 
or agency; (b) the surety or sureties upon the bond or bonds, if any, in connec- 
tion with such contract; and (c) the disbursing officer, if any, designated in such 
contract to make payment. 

It should be noted that the assignment of claims statute, above, 
does not require the approval of the surety in order to validate the 
assignment as far as the United States is concerned. Notice of Assign- 
ment is all that is required. The reported “voidance” of the assignment 
documents by the contracting officer was therefore improper, and 
probably of no legal effect. 

It also may be observed that insofar as the surety is concerned, we 
have consistently taken the position that a payment bond surety’s right 
of priority over other claimants cannot otherwise be recognized until 
the surety has satisfied al? claims for labor and materials furnished in 


connection with the performance of the contract work. See United 
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States v. National Surety Company, 254 U.S. 73, and American Surety 
Co. v. Westinghouse Electric Manufacturing Company, et al., 296 U.S. 
133. And, as you may know, there is a conflict of authority concerning 
the relative rights of an assignee and surety in cases of this type. See 
Coconut Grove Exchange Bank v. New Amsterdam Casualty Co., 149 
F. 2d 73; General Casualty Co. v. Second National Bank of Houston, 
178 F. 2d 679; and Hardin County Savings Bank v. United States, 106 

%t. Cl. 577; Royal Indemnity Co. v. United States, 117 Ct. Cl. 736. 

The claims of the administrator and ancillary administrator of the 
estate of each of the partners are not to be overlooked, since each 
administrator, in his own jurisdiction, is considered the alter ego of 
the deceased partner. 

In the circumstances, the Government is solely concerned with 
obtaining a good and valid acquittance for the money in its possession 
due the contractor as a final payment. Obviously payment to any one of 
the claimants will not prevent any one or all of the other claimants 
from bringing a court action against the Government. Since our Office 
is an administrative agency and not a judicial body, our decision would 
not render the matter res judicata, and the Government could be re- 
quired to make a duplicate payment. 

Since in this case each of the claimants believes it is entitled to 
priority, and no one can give the United States a good and valid 
acquittance, we do not feel that we can properly authorize payment to 
any of the claimants except pursuant to an order of a court of ap- 
propriate jurisdiction. Accordingly, in the absence of agreement be- 
tween the parties, payment should be withheld pending judicial deter- 
mination of their rights in such proceedings as they, or either of them, 
may choose to institute, should an action be brought against the United 
States, the United States could interplead the other claimants, deposit 
the amount due the contractor with the court and be relieved of any 
further liability in the matter. 

The several claimants have not been advised of our conclusion. 


[B-159854] 


Military Personnel—Savings Deposits—Interest 


The act of August 14, 1966 (10 U.S.C. 1085), prescribing $10,000 as the maximum 
amount upon which the authorized 10 per centum per year interest, compounded 
quarterly, may be earned, when the savings account of a member of the uniformed 
services reaches $10,000, neither interest accrual credits nor additional sums 
deposited by a member may draw interest. 


Statutory Construction—Legislative Intent 


In construing a statute, its words and phrases should be given their plain, ordi- 
nary and usual meaning unless a different purpose is clearly manifested in the 
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statute or its legislative history ; therefore, the legislative history of the act of 
August 14, 1966 (10 U.S.C. 1085), providing for the payment of interest on the 
deposit accounts of members of the uniformed services on amounts not in excess 
of $10,000, evidencing no intent to pay interest on sums in excess of the prescribed 
limitation, the $10,000 maximum amount on which interest may be paid may not 
be increased to include interest accruals or additional sums deposited by members. 


To the Secretary of Defense, November 7, 1966: 


Reference is made to letter of September 16, 1966, from the Assistant 
Secretary of Defense (Comptroller) , requesting a decision whether the 
interest—at the prescribed rate of 10 per centum per annum, com- 
pounded quarterly—under section 1 of the act of August 14, 1966, 
Public Law 89-538, 80 Stat. 347, amending section 1035 of Title 10, 
U.S. Code, on deposits totaling $10,000, may be compounded quarterly 
in such a manner as to permit the second quarterly interest computation 
to be on $10,250, which amount represents the maximum amount men- 
tioned in section 1 of the act, plus the interest for the first quarter. The 
matter is discussed in Military Pay and Allowance Committee Action 
No. 386. 

The pertinent statutory language is as follows: 

(b) Interest at a rate prescribed by the President, not to exceed 10 per centum 
per year, will accrue on amounts deposited under this section. However, the 
maximum amount upon which interest may be paid under this Act to any memper 
is $10,000. * * *. 

In construing a statute, its words and phrases should be given their 
plain, ordinary and usual meaning unless a different purpose is clearly 
manifested in the statute or its legislative history. See Champa v. Con- 
solidated Finance Corporation, et al., 110 N.E. 2d 289 (1953), 36 ALR 
2d 185, and Warner v. Galtra, 293 U.S. 155 (1934). Therefore, unless 
the language used or the legislative history imparts some affirmative 
indication that the words should be given an unusual meaning, it must 
be concluded that the statute should be interpreted in the ordinary 
sense of the words there used. Public Law 89-538 clearly limits the 
payment of interest under section 1 of the act on amounts not in excess 
of $10,000 and nothing found in the legislative history of that law 
evidences a contrary intent. 

While compound interest is not mentioned in the statute, Report No. 
1666 of the House Committee on Armed Services, on the then proposed 
legislation, states at page 3 that the plan is to provide that “interest 
will be compounded quarterly” for the period there prescribed. How- 
ever, it is stated that one of the restrictions to be applied to the plan 
is that “the maximum balance upon which interest may be paid to any 
member is $10,000.” Such language was repeated on page 5 of the 
report. A similar reference to “maximum balance” appears on page 2 
of Report No. 1422 of the Senate Committee on Armed Services, 
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Interest, compounded quarterly, means simply interest on interest, 
with each quarterly interest credit to be added to the principal, thus 
forming a new principal which is interest-bearing at the next interest 
accrual date. See Madison Personal Loan, Inc. v. Parker, 124 F. 2d 148 
(1941) and United States v. Marina Realty Company, 82 F. Supp. 640 
(1949). See also 30 Am. Jur. 48. 

In view of the clearly expressed intent to limit to $10,000 the “maxi- 
mum balance” upon which interest prescribed in section 1 may be paid, 
it is concluded that at such time as interest at the rate prescribed pur- 
suant to section 1 is authorized on a balance of $10,000, any additional 
sums deposited by the member, or credited to his account by virtue of 
the accrual of interest, may not draw interest. 

Accordingly, the question submitted is answered in the negative. 


[B-147109] 


Payments—Advance—Subscriptions to Newspapers, Periodicals, 
Etc.—Tape Recordings 

The authority in the act of July 20, 1961 (381 U.S.C. 580a) to pay in advance 
for subscriptions to newspapers, magazines, periodicals and “other publications” 
may not be extended to include tape recordings, absent such an indication 
in the legislative history of the 1961 act. Therefore, the Veterans Administra- 
tion may not make payment in advance for 1-year subscriptions to magnetic 


tape recordings containing digests of material from medical journals, meetings, 
seminars, etc., notwithstanding the resultant savings. 


To the Administrator, Veterans Administration, November 8, 1966: 


Reference is made to your letter of October 25, 1966, asking whether 
certain tape recordings may be considered to be “publications” within 
the meaning of that term as it is used in 31 U.S.C. 530a so that sub- 
scriptions therefor may be paid in advance. 

It is stated that the Veterans Administration is in the process of 
procuring 1 hour magnetic tape recordings containing digests of 
material from medical journals, meetings, seminars, etc., available on 
a subscription basis and that a savings of 10 percent over the monthly 
rate could be effected if payment for 1-year subscriptions could be 
made in advance. 

Advance payments generally are prohibited by the provisions of 
section 3648, Revised Statutes, 31 U.S.C. 529. However, exceptions to 
such prohibition are contained in the act of June 12, 1930, 46 Stat. 580, 
as amended by Public Law 87-91, approved July 20, 1961, 75 Stat. 
211, set forth in 31 U.S.C. 530a, as follows: 

Subscription or other charges for newspapers, magazines, periodicals, and 
other publications for official use of any office under the Government of the 
United States or the municipal government of the District of Columbia may be 


paid in advance from appropriations available therefor, notwithstanding the 
provisions of section 529 of this title. 
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A question nearly identical with that now presented by you was 
considered in an unpublished decision of our Office, B-137516, dated 
October 28, 1958, and it was held therein that tape recordings were 
not publications within the meaning of the act of June 12, 1930. A 
copy of that decision is enclosed. 

In reaching the conclusion that tape recordings were not publica- 
tions we re‘erred to an earlier decision, B-125979, dated June 14, 1957, 
where, in considering the term “publication” we stated that— 

* * * There is nothing in the legislative history of that provision to suggest 
that the Congress thereby intended to authorize advance payment other than 
for publications in the customary and usually understood sense of the word, that 
is, aS encompassing books, pamphlets, newspapers, periodicals or prints, ete. 
See United States v. Chase, 135 U.S. 255. * * 

That decision went on to hold that phonograph records offered un- 
der a subscription plan were not “publications.” In view of the simi- 
larity between tape recordings and phonograph records we held, as 
stated above, that tape recordings likewise were not “publications” 
and, consequently, subscriptions therefor could not be paid in advance. 

At the time such decision was rendered the provisions of law then 
were codified in 31 U.S.C. 530 and permitted only certain agencies 
named therein to pay in advance for subscriptions to all publications. 
All other agencies were permitted to pay in advance for subscriptions 
only to newspapers, magazines and other periodicals. 

Public Law 87-91, referred to above, broadened such provisions so 
as to permit all agencies to pay in advance for subscriptions to news- 
papers, magazines, periodicals, and other publications. In our re- 
view of the legislative history of that law, we have found no indication 
whatever that the Congress intended that the term “publication” be 
given a broader interpretation than that theretofore given it in our 
decisions on the matter. 

Accordingly, you are advised that the tape-recorded material con- 
sidered herein may not be considered to be “publications” and sub- 
scriptions for such material may not, therefore, be paid in advance. 


[B-158911] 


Contracts—Specifications—Conformability of Equipment, Ete., 


Offered—Compatibility With Existing Equipment 


Compliance with the compatibility of equipment requirement in the performance 
type specifications for the expansion of a coaxial switching system, where the 
end result desired was indicated without including designs particularly describ- 
ing each component, and bidders were not required to submit descriptive litera- 
ture, engineering data, or any indication of how the specifications would be met, 
must be determined before the equipment offered by the low bidder may be 
accepted. If the function to be served by the whole system can be met with equip- 
ment which need not be compatible, then all bids should be rejected and the 
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procurement readvertised to reflect this determination, and future bidders should 
be required to submit enough information to provide a basis for evaluating the 
equipment offered against the needs of the Government. 


To the Secretary of the Air Force, November 8, 1966: 


Reference is made to our decision 45 Comp. Gen. 815 wherein we 
denied the protest of American Machine & Foundry Company (AMF) 
against award to Don Lee Electronics Company (Don Lee) under 
Invitation for Bids No. 34-601-66-381 (OCPHC) issued by Head- 
quarters, Oklahoma City Air Materiel Area, Tinker Air Force Base, 
Oklahoma (OCAMA), on February 7, 1966. The invitation sought 
bids on the engineering and equipment needed to expand an existing 
2x3 high frequency coaxial switching system into an 8x14 system. The 
specifications were performance type, indicating the end result desired 
and such general criteria as time requirements, power capacity, space 
limitations, safety features, control techniques, and the like but not 
including designs particularly describing each component. 

Since the invitation did not require the submission of descriptive 
literature or technical data, all of the bidders who offered to comply 
with the invitation, including Don Lee, were responsive. 

AMF’s original protest centered on section 3.4 of the Work State- 
ment, which specified that all new equipment “shall be compatible 
with” the presently installed equipment, and contended that, since Don 
Lee proposed to furnish nonvacuum switches instead of the present 
type vacuum switches, Don Lee’s bid was nonresponsive. Partly on 
the basis of the Air Force report dated May 13, 1966, wherein the re- 
sponsible engineering activity concluded that nonvacuum switches 
could be compatible with the presently installed equipment, and partly 
because, as a matter of definition, the word “compatible” is not neces- 
sarily limited to “identical,” we held that Don Lee need not furnish 
vacuum switches to conform to the Work Statement. 

We have subsequently learned from the Air Force report of Octo- 
ber 5, 1966, to this Office, that Don Lee intends to remove and replace 
the existing 2x3 matrix, and associated switches, with an entirely new 
8x13 matrix utilizing only nonvacuum switches, As a result of this 
approach the report concludes “* * * integration or compability of 
the equipment no longer poses a problem.” 

While we agree that complete replacement of the existing switch- 
ing system with an enlarged system of a differing and noncompatible 
design removes any problem of compatibility, we do not agree that 
this solves the question whether the invitation required compatibility. 
Section 3.4 of the Work Statement required that switching equipment 
to be furnished by the successful bidder be “compatible with Govern- 
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ment owned equipment presently installed in the plant.” [Italic sup- 
plied.] It cannot be disputed that the presently functioning 2x3 matrix 
of the existing switching system is “Government owned equipment 
presently installed in the plant.” The clear meaning of the “compat- 
ibility” requirement thus seems to be that the “equipments to expand 
the existing 2x3 high frequency coaxial switching system,” as called 
for by section 1.1 of the Work Statement, must be compatible with the 
existing 2x3 matrix. It is true, as stated in Western GEEIA Region 
message GE WERH 02577 dated May 11, 1966, that the Statement of 
Work “did not specifically limit the requirement to vacuum switches” 
even though the “state of the art was such that technical specifications 
in the SOW would normally have been met only by vacuum switches.” 
We interpret this as meaning that switches other than those of a 
vacuum type might be acceptable, provided that they were compatible 
with the vacuum switches “presently installed in the plant” as re- 
quired by section 3.4 of the Work Statement. It is our understanding 
that the switches proposed to be furnished by Don Lee are not compat- 
ible with the vacuum switches presently installed, and that Don Lee 
proposes to side-step the problem of compatibility by removing the 
existing switches, and installing a completely new 8x10 matrix instead 
of expanding the existing 2x3 matrix. Our conclusion is that the invita- 
tion requirement for compatibility with the equipment presently in- 
stalled will not be met by the removal of a portion of that equipment 
to avoid the question of compatibility. 

The position taken by your Department on this problem does raise 
another question, however. Our initial understanding of that position, 
as reflected in our decision of June 21, 1966, was that compatibility 
with the existing vacuum switches was expected and required, but that 
because of the state of the art it was possible that such compatibility 
could be achieved with other than vacuum switches. The position pres- 
ently expressed by your Department appears to us to be a negation of 
your previous position that such compatibility is required. The ques- 
tion as to what the actual needs of your Department are is of a tech- 
nical nature on which we express no opinion. 

We do conclude, however, that the equipment proposed to be fur- 
nished by Don Lee may not be accepted as complying with the invita- 
tion requirements unless it first be determined that such compatibility 
exists, regardless of the proposed avoidance of this problem by non- 
utilization of the existing 2x3 matrix. On the other hand, if you deter- 
mine that the function to be served by the coaxial switching system 
as a whole can as well be met by replacement of the present matrix 
with a larger matrix using switches which need not be compatible with 








398 DECISIONS OF THE COMPTROLLER GENERAL [46 


the vacuum switches presently installed, then all bids under the cur- 
rent invitation should be rejected and the procurement readvertised 
with terms which reflect this determination. 

We note that much administrative difficulty and delay was encoun- 
tered by this Office and your Department due to the problem of 
ascertaining whether bids met the requirements of an invitation which 
contained performance specification but did not require the submission 
of descriptive literature, engineering data, or any indication of how 
the bidder intended to comply. 

It seems advisable that, in order to avoid a repetition of the problem 
presented here, of a bid which is legally responsive but without any 
indication of how the bidder intends to satisfy the technical require- 
ments of the invitation, future bidders should be required to submit 
enough information to provide a basis for evaluating the offered goods 
against the Government’s needs. That is, an advertised invitation for 
bids should contain some means of judging technical compliance by 
examining the bid, so that bids which will not satisfy the Govern- 
ment’s requirements can be rejected as nonresponsive. 


[B-103315J 
Transportation—Travel Agencies—Use Approved 


A Government employee representing the United States at a scientific symposium 
overseas who in lieu of using a transportation request procured the more eco- 
nomical round trip group travel fare provided by a travel agency may be re- 
imbursed the cost of the transportation on the basis that permission would have 
been granted to use the services of the travel agency had the Comptroller General 
been requested, in accordance with General Accounting Office Policy and Pro- 
cedures Manual for Guidance of Federal Agencies, Title 5, section 2085, to ap- 
prove an exception to the restrictions on the use of travel agencies and the require- 
ment that whenever the cost of official transportation services exceeds $15, a 
transportation request must be used. 


To E. A. Berger, Smithsonian Institution, November 14, 1966: 


We again refer to your letter of August 31, 1966, in which you re- 
quest permission to reimburse a staff member of the Smithsonian Insti- 
tution for the cost of transportation services procured through a 
travel agency. We also refer to your letter of October 21, 1966, to our 
Transportation Division, with which was enclosed a copy of the staff 
member’s travel voucher. It is understood that you are an authorized 
certifying officer of the Smithsonian Institution and that in effect 
you desire a decision as to whether you may properly certify for pay- 
ment reimbursement of the cost of the transportation services. 

You indicate a member of the staff of the Smithsonian Institution 
was selected as its official representative to deliver a paper during a 
symposium of the Eleverith Pacific Science Congress held in Tokyo, 
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Japan, between August 22, and September 10, 1966. The purposes of 
the Congress included the exchange of information on natural science 
research in the Pacific Basin and its environs. The selected staff mem- 
ber’s request for round-trip travel between Washington, D.C., and 
Tokyo, Japan, was approved by the proper authorities. 

Meanwhile, the American Association for the Advancement of Sci- 
ence (A.A.A.S.) had arranged with Hogan Travel Service, Inc., a 
travel agency, for air transportation at group travel fares between 
cities in the United States, including Seattle, Washington, and Tokyo, 
Japan, for AAAS members interested in attending the Congress. The 
traveler apparently is a member of the AAAS and notified the travel 
agency that he was interested in participating in one of the flights. 
Since under our regulations a transportation request could not be is- 
sued to the travel agency (5 GAO 2013.20), the traveler paid the travel 
agency $555 in cash, which is the group travel fare provided by tariff 
for round-trip group air travel between Seattle and Tokyo via North- 
western Airlines, 

Group travel fares offered by air carriers are available for the 
travel of groups, usually made up of 25 or more persons belonging 
to some type of pre-existing organization, and are published in tariffs 
required to be filed with the Civil Aeronautics Board. 14 C.F.R. 207; 
LATA Group Fares Agreement, 36 C.A.B. 33 (1962). For example, the 
$555 group travel fare between Seattle and Tokyo is published in 
Northwestern Airlines, Inc., Local & Joint International Passenger 
Fares Tariff No. 4, C.A.B. No. 83, 13th Revised Page 73, effective Au- 
gust 4, 1966. 

The traveler’s travel voucher shows a cost of $846.35 for the au- 
thorized round-trip travel between Washington, D.C., and Tokyo, 
Japan. This includes the rail fare of $9 from Washington, D.C., to 
New York, New York, and the round-trip air fare of $282.35 from 
New York to Seattle, and return to Washington, both transportation 
services procured directly from carriers in exchange for transporta- 
tion requests; it also includes $555, the cost of the round-trip group 
travel fare paid to the travel agency in cash. At the time of travel, the 
round-trip economy class per capita fare between Washington, D.C., 
and Tokyo, Japan, applicable in regularly scheduled services was 
$998. Thus, the traveler’s cost of $846.35 was $151.65 less, due to the 
use of the group travel fare available to the traveler in his capacity 
as an AAAS member through arrangements provided by the travel 
agency. 

Involved here is section 2013 of the General Accounting Office 
Policy and Procedures Manual for Guidance of Federal Agencies, 
Title 5, which, in the procurement of official passenger transportation 
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services, among other things, generally restricts the issuance of the 
transportation requests to travel agencies, and section 2020 which in 
effect’ precludes the use of cash to procure official passenger trans- 
portation services when the cost of the transportation, without con- 
sidering the amount of Federal transportation tax, is over $15. Com- 
pare section 4.2 of Bureau of the Budget Circular No. A—7-revised, 
the Standardized Government Travel Regulations (SGTR). 

The restrictions in our regulations on the use of travel agencies 
and the requirement that transportation requests be used to procure 
official passenger transportation services whenever the cost of the 
transportation exceeds $15 are considered necessary to insure proper 
administrative control over the expenditure and audit of appropriated 
funds and apply generally throughout the Government service. How- 
ever, section 2085 of our regulations provides that exception to them 
may be made “only after obtaining the written permission of the 
Comptroller General of the United States.” If the facts in this case 
had been brought to our attention before the time of travel, we most 
likely would have granted an exception to our regulations in view of 
the availability of the economical group travel fare. In these circum- 
stances and since as observed by you the traveler acted in good faith 
and endeavored to make economical usage of Government funds (see 
section 1.2 of the SGTR), we will not question in this case the reim- 
bursement to the traveler of $555, representing the cost of the round- 
trip group travel fare between Seattle and Tokyo which was procured 
by the traveler for cash from a travel agency, and such amount may 
be certified for payment. 


[B-133972] 


Military Personnel—Civilian Service Employment—Incempatibil- 
ty With Active Military Service 


7 


i 
Officers and enlisted personnel serving on extended active duty in the uniformed 
services may not be employed during their off-hours in civilian positions which 
are paid for by appropriated funds, the enactment on August 19, 1964 of the Dual 


Compensation Act not having changed the longstanding rule that active military 
service is incompatible with concurrent Federal civilian service. 


To the Secretary of Defense, November 14, 1966: 


Reference is made to letter of August 16, 1966, from the Assistant 
Secretary of Defense (Comptroller) requesting decision “as to wheth- 
er it is legally objectionable” to employ in civilian positions during 
their off-duty hours officers or enlisted personnel serving on extended 
active duty in the Armed Forces. It appears that the civilian positions 
contemplated would involve jobs in activities such as commissaries or 
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fire departments located on military installations which are paid from 
appropriated funds. 

The matter is the subject of a discussion contained in Department of 
Defense Military Pay and Allowance Committee Action No. 380 with 
respect to the following : 

When may officer and enlisted personnel on extended active duty in the armed 
forces be employed in their off-duty hours in civilian positions which are paid 
for by appropriated funds? 

It is indicated that aside from any legal restrictions, employment of 
the description covered by the question is possible in some instances 
where the time requirements of the active duty military assignment 
permit off-duty time sufficient to engage in civilian employment and 
that such civilian employment could be on a temporary, full-time, part- 
time, or intermittent basis. 

Reference is made to 37 Comp. Gen. 255 which reflects the rule long 
followed by the accounting officers of the Government denying pay 
for duties performed in a Government civilian capacity by a member 
of a military service, in the absence of a statute specifically authorizing 
payment in the civilian capacity. Reference is made, also, to decision 
of March 11, 1948, 27 Comp. Gen. 510, and the fact that the provisions 
of the act of May 10, 1916, ch. 117, 39 Stat. 120, as amended, 5 U.S.C. 
58 (1952 Ed.), relating to double salaries and which were discussed in 
connection with the conclusion reached in that decision, were expressly 
repealed by section 402(a) (14) of the Dual Compensation Act of 
August 19, 1964, Public Law 88-448, 78 Stat. 493. In addition, it is 
pointed out that section 402(b) of the 1964 law repealed all other 
provisions of law, general or specific, inconsistent with the 1964 law 
or the amendments made by that act. 

Committee Action No. 380 notes that, with certain exceptions not 
pertinent to the question at hand, section 301 of the 1964 act, now 
codified as section 5533, Title 5, U.S..Code (Public Law 89-554, Sep- 
tember 6, 1966, 80 Stat. 483, 484), limits the receipt of civilian basic 
compensation to not “more than an aggregate of 40 hours of work in 1 
calendar week (Sunday through Saturday)” in the case of civilian 
personnel serving in more than one civilian position. The discussion 
states that while it is known that changing economic and employ- 
ment conditions necessitated substantial revision in the Government’s 
basic policy concerning dual compensation and dual employment, it is 
not known to what extent the 1964 law may have altered the legislative 
policy with respect to the civilian employment of military personnel 
serving on extended active duty. 

The question whether a person in the active military service may 
be employed in a civilian capacity in the Federal Government and be 
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paid from appropriated funds for the civilian position has been con- 
sidered many times. It consistently has been held that in the absence 
of a statute expressly so providing only the pay and allowances that 
accrue under the laws and regulations applicable to the military serv- 
ice concerned, properly may be paid. See 38 Comp. Gen. 222, and the 
decisions cited therein at page 224. The basis underlying this rule 
was summarized in the decision of March 11, 1948 (27 Comp. Gen. 
510), in the statement : 

Aside from the question of dual compensation, however, it has been held re- 
peatedly by this Office that the holding of a civilian Federal position while re- 
ceiving active duty pay as a member of the armed forces is incompatible with 
military duty, actual or potential. * * * 

Also, see decision of February 19, 1954, 33 Comp. Gen. 368, dealing 
with the incompatibility of concurrent civilian and military employ- 
ment in the case of enlisted members of the uniformed services em- 
ployed as emergency pickup labor for use in the suppression of forest 
and range fires in Alaska. After referring, in that decision, to the 
holding in 27 Comp. Gen. 510 that military service is incompatible 
with Federal civilian service, it was further stated : 

* * * From time to time private bills have been introduced in the Congress 
seeking relief for enlisted personnel who have concurrently received compensa~ 
tion as civilian employees of the Government. In situations involving both the 
1916 statute and the element of compatibility, some of such bills have failed of 
enactment, some have been vetoed by the President and still others have been 
enacted into law. However, in no case coming to the attention of this Office has 
the Congress failed to give recognition to the established rules affecting such 
employment—trelief, if granted, being on the grounds that notwithstanding provi- 
sions of law to the contrary, the equities in particular cases are such as to war- 
rant action favorable to the claimants. 

In reference to the restriction placed upon officers of the Army on 
the active list by section 1222, Revised Statutes (now codified in 10 
U.S.C. 3544 as to Army officers and in 10 U.S.C. 8544 as to officers of 
the Air Force), it was stated at page 888 in decision of June 14, 1941, 
20 Comp. Gen. 885: 


* * * that section was a statutory expression of the incompatibility inherent 


in the holding of a civil office—State or Federal—by an Army officer on the 
active list. 


The legislative history of the Dual Compensation Act of 1964 makes 
no reference whatever to the question whether a person in the active 
military service may be employed in a civilian capacity under the 
Federal Government and be paid therefor from appropriated funds 
in addition to receiving active duty military pay and allowances. It 
is extremely unlikely that if a change in the law as to the matter here 
involved had been contemplated, Congress, after considering various 
aspects of dual compensation and dual employment for several years, 
would fully set out in titJe II of the 1964 law the rights and limitations 
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of retired members of the uniformed services who accept civilian 
Federal employment and completely omit language dealing with the 
problem of the employment of active duty military personnel in 
Federal civilian jobs, particularly when that very problem, over the 
course of many years had been the subject of numerous decisions by 
the accounting officers of the Government. Had the Congress had any 
intention of abolishing or modifying the rule of incompatibility in 
these situations it would seem that in enacting this new law dealing 
with the matter of dual compensation generally, clear and appropriate 
language to that effect would have been included. 

In decision of September 1, 1938, 18 Comp. Gen. 213, it was stated 


at page 215: 

* * * Statutes have in some cases specifically denied to officers of the Army 

pay or the right to hold a civil office, but it does not necessarily follow that 
in the absence of such a statute employment in a civil capacity of one in the 
military service is compatible with service in a military capacity. 
Since the 1964 Dual Compensation Act apparently was based on the 
view that it is incompatible and against the general policy of the law 
for a retired officer of the military service to hold a Federal civilian 
position except under the specific conditions prescribed in title II of 
that law (see sections 5531 and 5532, Title 5, U.S. Code, as codified by 
Public Law 89-554), we do not believe we should impute to the Con- 
gress which enacted that law an intent to alter, in any way, the general 
rule of longstanding that the appointment of an officer of the uni- 
formed services to a civilian position under the Federal Government 
would be incompatible with his active military service. See 10 U.S.C. 
3544 and 8544, above referred to. The same reasoning would apply 
with respect to enlisted members of the uniformed services. As further 
stated in 18 Comp. Gen. 213 (at pages 216 and 217) : 

*** The fact that during hours of relaxation or relief from the actual 
performance of duties the individual has time to devote to his personal affairs 
and that normally such time is available for the performance of other duties is 
not the test. Compatibility is determined by the individual’s freedom to perform 
both services, the one without interference from the other. The superior—the 
controlling—obligation to render military service thus makes impossible the 
acceptance without qualification of another obligation to the Government to 
render service in a civilian capacity at the same time. The time of one in the 
military service is not his own, however limited the duties of the particular 
assignment may be, and any agreement or arrangement for the rendition of 
services to the Government in another position or employment is incompatible 
with his military duties actual or potential. * * * 

We have found nothing in Public Law 88-448 or elsewhere in the 
statutes which would justify a modification or reversal of the_prece- 
dents establishing and following the policy of viewing concurrent Fed- 
eral civilian employment and active military service as incompatible. 


The question presented is answered accordingly. 
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[B-160215} 


Retirement—Civilian—Service Credits—Military Service—Waiver 
of Retired Pay 

A retired member of the uniformed services receiving military retired pay to 
the extent authorized by the Dual Compensation Act, 5 U.S.C. 3102, while em- 
ployed as a civilian who upon eligibility for civilian retirement may waive the 
military retired pay and have his military service added to his civilian service 
for civil service retirement annuity purposes and the military service at his 
death credited in computing the annuity payable to his widow, may not under 
existing law in advance of civilian retirement execute a waiver of military retired 
pay to be effective the day before his death or the date of civilian retirement, 
whichever comes first, as though he had not received military retired pay, in 
order that his widow receive the maximum civilian survivorship annuity. 


To the Secretary of Defense, November 14, 1966: 


Reference is made to letter of October 7, 1966, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision whether it 
is proper for a military department to certify to the Civil Service Com- 
mission that a retired military member, employed as a civilian Govern- 
ment employee, is not in receipt of military retired pay on the date of 
his death or the date of his civilian retirement if such member, while 
in receipt of retired pay, executes an advance waiver of his military 
retired pay to be effective the day before the date of his death or the 
day before the date of his civilian retirement, whichever occurs first. 
A discussion relating to the matter is contained in Committee Action 
No. 384 of the Department of Defense Military Pay and Allowance 
Committee. 

Section 8336 of Title 5, U.S. Code, provides that a civilian employee 
of the Government with the requisite age and creditable service is im- 
mediately entitled to an annuity under the civil service retirement pro- 
gram upon separation from the service. Section 8341 provides for a 
survivor’s annuity to the widow of a civilian employee with the requi- 
site service who dies while employed, and to the widow of a retired 
employee who has not declined such annuity. The annuity of such a 
retired employee is reduced as provided in section 8339(i) in order to 
provide an annuity to his widow. Section 8341 provides that the annuity 
of the widow commences on the day after the employee dies. Section 
8345(b) provides that the annuity of an employee commences on the 
day after he is separated from the service. Section 8347(a) provides 
that the Civil Service Commission shall administer the civil service 
retirement program and prescribe such regulations as are necessary and 
proper to carry out the provisions of law authorizing that program. 

Section 8332(c) of Title 5, U.S. Code, provides, insofar as is here 
material, that an employee shall be allowed credit for periods of mili- 
tary service, but that “his military service may not be credited” if he is 
awarded retired pay on account of military service. Section 8332(j) 
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also provides for the exclusion of military service performed after 
1956 if the member or his widow is or would be eligible for old age 
and survivor insurance benefits under the Social Security Act (42 
U.S.C. 402) based upon his wages and self-employment income. 

Section 831.301(b) of the Federal Personnel Manual Supplement 
831-1, Appendix G, provides that : 

An applicant for annuity who is in receipt of retired pay which bars credit 
for his military service may elect to surrender the retired pay and to have his 
military service added to his period of civilian service for the purpose of obtain- 
ing a greater benefit in the form of annuity. When it appears on the adjudication 
of a claim for annuity that the employee will benefit from relinquishment of 


retired pay and inclusion of his military service, the Bureau of Retirement and 
Insurance shall so advise him and permit him to exercise the right of election. 


The committee action points out that a retired military member 
may receive the military retired pay he is entitled to under the Dual 
Compensation Act (5 U.S.C. 3102) while employed as a civilian em- 
ployee and that when he becomes eligible for civilian retirement he may 
“waive” his military retired pay and have his military service added 
to his civilian service for civil service retirement annuity purposes. 
When the civil service annuitant who has waived his military retired 
pay dies, his military service also is credited in computing the annuity 
payable to his widow, since the computation of the widow’s annuity 
is based upon the annuity of the retired employee. 

The committee action further points out that, if the retired military 
member employed as a civil servant dies before his civilian retirement 
and before waiving his retired pay, the computation of the civil service 
annuity payable to his survivor will not include his years of military 
service, and that there is no provision of law which authorizes waiver 
in advance contingent upon the happening of some future event. 

The effect of what is here proposed would be to permit a retired 
member of the military service receiving retired pay, and who is also a 
civilian employee, to continue to receive his military retired pay (to 
the extent authorized by the Dual Compensation Act) during his life- 
time and at his death before becoming entitled to an annuity as a 
civilian to permit his widow to receive an annuity under the civil 
service retirement program based upon his service both in the military 
service and as a civilian employee (as if he had not received such 
military retired pay). In other words, the miltary retiree would re- 
ceive the full authorized benefit of his military retired pay during 
his lifetime and his widow would receive the maximum civilian em- 
ployee survivor’s annuity (as if he had not received military retired 
pay). 

There would, of course, be no purpose in permitting an advance 
waiver of military retired pay in instances where the employee or his 
widow might not thereafter become entitled to a civil service annuity. 
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This would happen if he died after filing such waiver but before com- 
pleting the 5 years of qualifying service prescribed in section 8333. The 
same result would follow in a case involving a deferred retirement 
under section 8338, if the person concerned died before reaching the 
age of 62. In such circumstances and since the statute does not appear 
to contemplate a computation of the amount of the applicable annuity 
until the employee dies or becomes entitled to an annuity in his own 
right, the absence of statutory language permitting an advance waiver 
of military retired pay would seem to preclude such action. 

Whether the widow of a civilian employee may be entitled to re- 
ceive an annuity, as such widow, which is computed by including active 
military service as creditable service is, of course, for determination 
by the Civil Service Commission. It is our opinion, however, that ex- 
isting law does not contemplate that any civilian employee prior to 
retirement may take any action by waiver, election, or otherwise with 
respect to active military service to be effective presently or in the 
future for the purpose of computing his civil service annuity. Had the 
Congress intended the result suggested in the committee action we 
believe it would have made some provision to accomplish that result. 

Existing law provides an opportunity for a civilian employee to 
elect to receive credit for active military service in the computation of 
his annuity under the civil service retirement program at the time of 
civilian retirement by then surrendering his military retired pay, at 
which time he may elect to provide an annuity for his widow with 
credit for active military service in her survivor’s annuity. Since we 
know of no provision of law under which such election can be executed 
in advance on the basis suggested in the submission, we think that the 
resolution of the problems here involved, including the “apparent 
inequity” mentioned in the committee action discussion, should be left 
to the Congress. Consequently, the question presented is answered in 
the negative. 


[B-159871] 


Contracts—S pecifications—Samples—Preliminary and Additional 
Samples 


Notwithstanding the preliminary sample of not less than one square yard of 
cheesecloth submitted with a low bid met the specification requirements, the bid 
was properly rejected on the basis the ten-pound sample submitted after bid 
opening did not satisfy the Government’s specialized needs. As the requirement 
in the invitation that only bidders meeting the preliminary sample test, which 
eliminated consideration of unqualified bidders, would be required to furnish 
a larger sample for the purpose of determining the cheesecloth offered had the 
persistent quality needed by the Government, was not prejudicial to the low 
bidder, and did not result in unfair competition, even though it would have been 
desirable to evaluate the bids without requesting further information, the failure 
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of the larger sample submitted with the low bid to satisfy the specifications quali- 
fied the bid, a material deviation that may not be waived. 


To Jay-Lor Textiles, Inc., November 17, 1966: 


We refer to your protest concerning a contract awarded to The Ken- 
dall Company under Invitation for Bids No. BEP-80 (IFB), issued 
by the Bureau of Engraving and Printing (Bureau), Washington, 
D.C., on March 31, 1966. 

The invitation requested bids for 30,000 pounds of cheesecloth for 
delivery as ordered during a 1-year period, and required each bidder 
to submit on or before the time set for bid opening a preliminary 
sample of not less than one square yard representing the material 
offered. The small sample your firm submitted in pursuance of that 
clause was found to meet the specification requirement, and since your 
bid was the lowest of those still in contention for award and as you 
had not previously supplied the Bureau with cheesecloth under the 
specification, the Bureau thereafter required you to submit a ten-pound 
sample of cheesecloth under the following IF'B condition : 


BIDDING CONDITIONS 
- 7. s s a * * 


5. SAMPLE FOR PRACTICAL TRIAL: Prior to the award of a contract, the 
preferred bidder may be required to furnish a ten-pound sample for practical 
trial and test, of which no piece shall be less than the specified size. In the event 
that the ten-pound sample offered by the preferred bidder is not suitable for the 
intended use, the next preferred bidder may be required to submit a ten-pound 
sample for trial and test. 

On the basis of the testing laboratory’s report that approximately 42 
percent (or 69 out of 164 pieces) of your 10-pound sample did not meet 
specifications for thread count and weight and was not satisfactory 
for the intended use, the contracting officer determined your bid was 
nonresponsive to the invitation and awarded the contract to the next 
low bidder, The Kendall Company, which had recently furnished 
satisfactory cheesecloth in accordance with the Bureau specifications. 

Your protest questions the propriety of the Bureau’s actions in 
finding your firm nonresponsive on the basis of the 10-pound sample 
submitted after bid opening since your preliminary one square yard 
sample satisfied the specification requirements for which it was tested. 
You also suggest that only an insignificant portion of the 10-pound 
sample did not conform to the specifications, and you object to the 
agency’s action in making the award without prior notice to your firm. 

In connection with your contention that Jay-Lor was improperly de- 
termined to be nonresponsive on the basis of the 10-pound sample you 
assert that such action is equivalent to the Government canceling a 
contract upon discovery of deficiencies in a proposed delivery. In our 
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opinion that analogy is not sound in view of the above condition, which 
in effect advises bidders that award will not be made to the low bidder 
if its 10-pound sample after practical trial and test is determined to be 
unsuitable for the intended use. Nor do we feel, as you contend, that 
the Bureau should have requested an additional large-scale sample 
from your firm upon finding the first such sample to be unsatisfactory, 
since the invitation does not require such action but provides instead 
for contact with the next low bidder. 

This Office has sanctioned the requirement for bid samples where 
the purpose is to enable the Government to determine with exactness 
the product proposed to be supplied by the bidder, thereby eliminating 
any uncertainty that the product offered will meet the Government’s 
specific needs. The needs of the Government as related to this procure- 
ment are explained in the Treasury Department’s report to this Office 
on the matter of your protest. It states in pertinent part as follows: 


This cheesecloth is used in wiping intaglio plates for printing currency, offset 
plates for printing internal revenue and other securities and precision machines 
used in numbering currency and other securities. 

It is essential that a superior grade and standard size of cheesecloth be obtained 
to preclude (1) scratches to the expensive plates (2) deposits of lint or thread 
on plates which creates spoilage in printed matter and associated press material 
and (3) inability to form into satisfactory absorbent pads. 

For several years the Bureau had found it difficult to obtain satisfactory 
cheesecloth utilizing broad specifications for the purpose of increasing competi: 
tion and thereby securing more favorable prices. However, it was found that 
while shipments conformed to specification, the cheesecloth was so unsatisfactory 
both in quality and uniformity in size that much of it could not be used for the 
intended purposes. 

In addition, it was necessary to hand sort deliveries before issuing to the using 
units. The Bureau determined that it would be more economical to strengthen 
the specifications to procure a quality material requiring a standard size in lieu of 
remnant sizes and packed in 25 pound cartons for easy issuance. 

It is not felt that the Government should be required to perform the function 
of the contractor by employing a hand sorting operation to insure that satisfac- 
tory material is obtained. For this reason it was determined to be in the best 
interests of the Government to require that samples be submitted to insure that 
the material proposed to be furnished would be satisfactory for the intended 
uses, The Bureau did not feel it would be fair to have all bidders submit a ten- 
pound sample of expensive material and they proposed that only a 1 sq. yd. 
sample be submitted with the bid and the preferred bidder required to submit a 
ten-pound sample for practical trial. 


From the foregoing it appears that the Bureau required samples to 
determine that the cheesecloth offered would meet the Government’s 
specialized needs, which needs included a material requirement that 
the product maintain its quality and consistently possess the features 
specified in the IFB. It is apparent that the Bureau could not deter- 
mine, on the basis of a one square yard sample, that you offered a prod- 
uct of consistent quality even though such preliminary samples were 
sufficient to preclude some bidders from further consideration for 
award on the basis of their nonresponsiveness to the IF'B specifications. 
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Generally, it is our opinion that bids should be submitted in a man- 
ner which will permit their evaluation without requesting further in- 
formation or material from the bidders. Additionally, we believe an 
IF'B requirement for the submission of bid samples after bid opening 
is generally undesirable since it is not conducive to the making of 
prompt awards as contemplated by 41 U.S.C. 253(b), and the Govern- 
ment may effectively be deprived of a low bid because of an outright 
refusal to submit a sample or the submission of a sample which is de- 
liberately nonresponsive to the advertised specifications. Even though 
in this case we feel that the wisdom of the Bureau’s determination not 
to require submission of a 10-pound sample with each bid is question- 
able, it does not appear that such action was conducive to unfair com- 
petition among the bidders or that you were prejudiced thereby. The 
fact still remains that your bid was qualified by your 10-pound sample 
and there is no basis to conclude that the result would have been differ- 
ent even if the IFB had required you to submit a 10-pound sample with 
your bid. Although you suggest that only an insignificant portion of 
your 10-pound sample did not conform to the specifications, the labora- 
tory test results stated above, showing that 69 out of the 164 pieces 
contained in the sample failed to meet the specifications, must be re- 
garded as having established a material deviation in your product 
which could not be waived. 

Concerning your contention that the Bureau should not have 
awarded the contract to Kendall in the absence of notice to your firm, 
neither the invitation nor the applicable regulations required that no- 
tice be given to unsuccessful bidders prior to the making of award, and 
in the absence of such requirement we are not aware of any valid basis 
on which it may be contended that the Bureau was obligated to give 
you such notice. 

For the reasons stated we find no basis for holding that your bid 
was improperly rejected, and your protest is denied. 


[B-160128] 


Gratuities—Six Months’ Death—Time Limitation on Entitlement 


Where the exact hour or date of death of a retired officer of the uniformed serv- 
ices cannot be determined and the official record reflects the body of the officer 
was found 121 days after his release from active duty, the death gratuity author- 
ized by 10 U.S.C. 1476(a) to be paid to the widow of an officer dying within a 
120-day period after release from active duty may not be paid, and as neither the 
statement of the doctor signing the death certificate that death could have oc- 
curred on the 120th day nor any other document rebuts the official record that the 
death of the officer occurred more than 120 days after release from active duty, 
the matter is too doubtful to warrant payment of the death gratuity. 
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To Colonel H. W. Kasserman, Department of the Army, Novem- 


ber 17, 1966: 


Reference is made to your letter dated September 5, 1966, reference 
FINCS-E Jordan, Hugh E. 01 041 068 (Retired) (Deceased), request- 
ing an advance decision as to whether a death gratuity, as provided 
by 10 U.S.C. 1476(a), is authorized to be paid to the widow of Colonel 
Hugh E. Jordan, Mrs. Maudie Mae Jordan, doubt being expressed as 
to whether Colonel Jordan died within the 120-day period after his 
release from active duty. Your request was forwarded to this Office 
by the Office of the Chief of Finance and has been allocated D.O. 
Number 66-169 by the Department of Defense Military Pay and Al- 
lowance Committee. 

Paragraph (a) of 10 U.S.C. 1476 provides as follows: 

(a) Except as provided in section 1480 of this title, the Secretary concerned 
shall have a death gratuity paid to or for the survivor prescribed in section 1477 
of this title of each person who dies within 120 days after his discharge or 
release from— 

(1) active duty; 

The records reflects that Colonel Jordan died in the City of Hialeah, 
Dade County, Florida, his body being found at 7:50 a.m. on August 
29, 1965. Since he was retired on May 1, 1965, with his last day of ac- 
tive duty on April 30, 1965, the date on which his body was found was 
121 days after his release from active duty. A Certificate of Death 
signed on August 29, 1965, shows that date as the date of death, list- 
ing the cause of death as myocardial fibrosis and coronary insufficiency 
due to occlusive coronary arteriosclerosis. That certificate is signed 
by Robert L. Catherman, M.D., the Assistant Medical Examiner for 
metropolitan Dade County. 

Upon presentation of a claim by Mrs. Jordan for death gratuity 
incident to Colonel Jordan’s death, the United States Army Finance 
Center denied the claim by letter dated March 29, 1966, on their 
finding that Colonel Jordan died 121 days after his release from 
active duty. After receipt of that letter, Mrs. Jordan wrote to Dr. 
Catherman, suggesting the possibility that Colonel Jordan died on 
August 28, 1965. Dr. Catherman’s reply, dated May 11, 1966, nearly 
9 months after Colonel Jordan died, states that “it cannot be stated 
with certainty the exact hour or date” Colonel Jordan died. This point 
was further emphasized by Dr. Catherman stating that it could not be 
established or presumed that the death occurred on August 29, 1965, 
and according to the circumstances, death could have occurred be- 
tween 11 p.m. and midnight on August 28, 1965, or after midnight on 
August 29, 1965. 
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The issue to be resolved in this case is, whether the evidence pre- 
sented is sufficient to establish that Colonel Jordan died within 120 
days of his release from active duty. 

The official certificate recording Colonel Jordan’s death lists the date 
of death as August 29, 1965. In this regard, section 382.35(6) of the 
Florida Statutes, 1965 Ed., provides: 

Any copy of any record registered under the provisions of this act [Bureau 


of Vital Statistics] or any part thereof when properly certified by the state 
registrar shall be prima facie evidence in all courts and cases of the facts therein 


stated. 

Neither the letter of Dr. Catherman nor any other document sub- 
mitted to this Office appears to provide evidence that would clearly 
rebut this official record. Apparently no investigation or examination 
was made at or about the time the officer died to fix the exact time of his 
death. Dr. Catherman’s letter states only the period of time within 
which Colonel Jordan could have died and although it reflects that 
there is no certainty that he died on August 29, 1965, it cannot be 
accepted as evidence that he actually did not die on that date. 

It is our view that on the basis of the present record, the matter 
admits of too much doubt to warrant payment of the death gratuity. 
See Longwill v. United States, 17 Ct. Cl. 288, 291 (1881) and Charles 
v. United States, 19 id. 316, 319 (1884). 

Accordingly, your question is answered in the negative and the 
voucher in favor of Mrs. Jordan is retained in this Office. 


[B-160135] 
Veterans—Insurance—W aiver—Premium Liability 


‘he Administrator of the Veterans Administration having established Septem- 
ber 29, 1965, as the effective date for Servicemen’s Group Life Insurance benefits 
and provided that all members of the uniformed services on active duty for a 
period of 31 days or more were automatically covered with $10,000 life insurance 
until written notice of a waiver or reduction is filed, the waiver or reduction 
to be effective as of the month received—a final and conclusive determination 
pursuant to 38 U.S.C. 785—an officer waiving insurance coverage in October 
1965 is nevertheless liable for the cost of the October premium, and the law 
not requiring that the premium deduction be made from the pay for the month 
during which insurance is provided, the fact that the deduction was made from 
the November pay of the officer does not entitle him to a refund of the premium. 


To Captain Albert W. L. Moore, Jr., November 17, 1966: 


Further reference is made to your letter dated September 6, 1966, 
in effect requesting reconsideration of our settlement dated July 18, 
1966, which disallowed your claim for refund of $2 deducted from 
your pay for Servicemen’s Group Life Insurance premium for the 
month of October 1965. 
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Your claim for refund of the premium for October 1965, deducted 
from your pay in November 1965, is based on two allegations. You 
contend in the first place that the word “unless” used in section 767 
of Title 38, U.S. Code, as added by Public Law 89-214, 79 Stat. 881, 
does not mean “until” as administratively interpreted and, secondly, 
you allege that under section 769 as added by that act, which au- 
thorizes deductions from a member’s monthly pay of premiums during 
any period in which the member is insured, there was no authority to 
deduct a premium in November 1965, at which time you were no longer 
insured. You also ask whether your administrative remedy for recov- 
ery of the amount deducted has been exhausted. 

Public Law 89-214, dated September 29, 1965, 79 Stat. 880, amended 
chapter 19 of Title 38, U.S. Code, by adding a new subchapter headed 
“Servicemen’s Group Life Insurance,” sections 765 through 776. Sec- 
tion 766 provides in pertinent part that the Administrator (of the 
Veterans’ Administration) is authorized to purchase from qualified 
life insurance companies a policy or policies of group life insurance 
to provide the benefits of that subchapter. Section 767(a) provides 
that any policy of insurance purchased by the Administrator shall 
automatically insure any member of the uniformed services on active 
duty against death in the amount of $10,000 from the first day of such 
duty, or from the date certified by the Administrator to the Secretary 
concerned as the date the insurance takes effect, whichever date is 
the later date, unless such member elects in writing (1) not to be 
insured under that subchapter or (2) to be insured in the amount of 
$5,000. 

Section 769(a) provides that during any period in which a member 
is insured under a policy purchased by the Administrator, there shall 
be deducted each month from the member’s basic or other pay until 
separation or release from active duty an amount determined by 
the Administrator as the share of the cosi attributable to insuring such 
member under the policy. Also, any amount not deducted from the 
basic or other pay of a member insured while on active duty, if not 
otherwise paid, shall be deducted from the proceeds of any insurance 
thereafter payable. Section 769(c) provides in pertinent part that 
an amount equal to the first amount due on any such insurance may be 
advanced from current appropriations for active-service pay to any 
such member, which amount shall constitute a lien upon any service 
or other pay accruing to the person from whom such advance was 
made and shall be collected therefrom if not otherwise paid. 

Section 785, Title 38, U.S. Code, provides in connection with Chapter 
19 of that title, pertaining to insurance, as follows: 


Except in the event of suit as provided in section 784 of this title, or other 
appropriate court proceedings, all decisions rendered by the Administrator under 
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the provisions of this chapter shall be final and conclusive on all questions of 
law or fact, and no other official of the United States shall have jurisdiction to 
review any such decisions, 


By letter dated September 30, 1965 (copy enclosed), the Adminis- 
trator of Veterans Affairs certified to the Secretary of Defense that 
the law (Public Law 89-214) was effective September 29, 1965, for 
insurance benefits and stated that all members of the uniformed serv- 
ices on active duty under orders for a period of 31 days or more were 
automatically provided with life insurance. He stated further that the 
coverage will be $10,000 wntz written notice of a waiver or reduction 
is filed and the waiver or reduction will be effective as of the end of the 
month received. On page 2 of the letter, the Administrator, under the 
provisions of section 769(c) of Title 38, U.S. Code, requested an ad- 
vance of the first monthly payment as soon as possible and requested 
further that the amount be based on the assumption that all eligible 
members would be insured during that month in the amount of $10,000. 

Under the Administrator’s determination and since you say that 
you executed a waiver of the insurance in October 1965, it seems clear 
that you were insured during that month and there was chargeable 
against your pay the sum of $2 as your contribution for such insurance. 
In view of the provisions of 38 U.S.C. 785, our Office has no jurisdiction 
to question the determination by the Administrator made in his letter 
of September 30, 1965, with respect to the insurance coverage. 

As to the legality of deducting the contribution due for October 
1965, from your pay in November 1965, when you were no longer 
insured, your attention is directed to section 769(c) of Title 38, which 
makes the first amount due for which an advance was required, a lien 
upon the service or other pay accruing to the person for whom such 
advance was made, which was to be collected from such pay, if not 
otherwise paid. The law does not require that the deduction be made 
only from pay for the month during which insurance is provided and 
there is no merit to your contention that a deduction during November 
1965 was not authorized for the insurance in effect during the preced- 
ing month. 

Accordingly, the settlement of July 18, 1966, was correct and is 
sustained. 

With respect to your request as to whether your administrative 
remedy for recovery of the amount deducted has been exhausted, you 
are advised that in the absence of a determination by the Administrator 
of Veterans Affairs that you were not insured during the period in- 
volved, there appears to be no further administrative action that can 
be taken to refund the amount claimed. Under the provisions of 38 
U.S.C. 784, however, suits against the United States concerning certain 
insurance matters may be brought in the appropriate United States 
court, as there provided. 
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[B-159418] 


Contracts—Releases—Finality of Release 


A contractor having failed to reserve a claim right against the Government in 
the general release executed upon acceptance of final payment under a building 
demolition contract, the release may not be reformed to permit the contractor 
to claim acceleration and other costs incurred because the Government delayed 
vacating the building. The fact that the check issued as final payment was not 
negotiated does not invalidate the release executed to extinguish the Govern- 
ment’s liability under the contract, as a contractor cannot vitiate a final payment 
made by the Government by refusing to negotiate a check that represents the 
final payment. Therefore, the release—a condition precedent to the issuance of the 
check—is a valid defense to the claim of the contractor for unliquidated damages. 


To Marvin P. Sadur, November 18, 1966: 


Further reference is made to your letter dated June 10, 1966, with 
enclosures, on behalf of ABC Demolition Corporation, requesting our 
Office to review the refusal of the General Services Administration 
(GSA) to allow a modification to an alleged general release of claims 
furnished the Government by ABC Demolition Corporation under a 
contract for the demolition of the United States Courthouse, 219 South 
Clark Street, Chicago, Illinois. You request that the release be reformed 
to reflect an alleged intended exception therefrom of the right of the 
contractor to claim unliquidated additional costs allegedly incurred 
because of the delay occasioned by the failure of the Government to 
timely vacate the building to be demolished at the time and in the 
manner specified in the contract and for acceleration costs incident to 
the delay. We note that you desire to have the release reformed in 
order that a claim for damages might be asserted for breach of contract. 

The facts in this case as administratively reported are as follows. 
On January 12, 1965, the GSA Chicago, Illinois, regional office awarded 
contract No. GS-05BC-4750 to ABC Demolition Corporation for the 
demolition of the United States Courthouse, Chicago, Illinois. The 
contract price was $500,000. Under the terms of the contract the work 
was to be completed within 365 calendar days from the date of receipt 
of notice to proceed and demolition was required to begin within 15 
calendar days after receipt of the notice. On January 12, 1965, the date 
the contract was awarded, approximately 15 percent of the floor area 
of the building was occupied by employees of the Post Office Depart- 
ment. The contracting officer anticipated that the postal operation 
would be removed from the building prior to the time demolition work 
was to begin. However, due to unexpected difficulties in locating suit- 
able alternate space, it was not until April 24, 1965, that the entire 
building was vacated. In the meantime, however, the contractor com- 
menced demolition work as required under the contract notice to pro- 
ceed given on February 15, 1965. 
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On March 25, 1965, the contractor notified the contracting officer that 
its contract price was based upon its belief that the building would not 
be occupied at any time during demolition work, and that the delay 
of the Government in removing the postal operation from the building 
was increasing the cost of contract performance. On April 6, 1965, the 
contractor advised that continued occupancy of the building consti- 
tuted a change in the contract specifications. Subsequently, by letters 
dated July 13, 1965 and August 10, 1965, the contractor stated its intent 
to submit a claim for both delay and acceleration costs upon substan- 
tial completion of the contract. 

On August 23, 1965, the contracting officer advised ABC Demolition 
that the contract did not include a suspension of work clause or provi- 
sion authorizing payment for delay, and that funds were not available 
for acceleration of performance. In this letter, the work progress of the 
contractor was reviewed and it was concluded therefrom that the delay 
was largely attributable to the contractor’s failure to obtain the neces- 
sary permits from the city of Chicago to allow major demolition work 
until 41 days after the building had been completely vacated. However, 
no express findings were made in this respect and the contractor was 
advised to document any request for a contract time extension. 

From August 23, 1965, until March 26, 1966, a period of more than 
7 months, no further discussions between the parties took place with 
respect to the matter nor were steps taken by the contractor to reassert 
or document any claims. 

On or about March 9, 1966, following completion of the contract, 
Mr. Lester Leopold, a vice president of ABC Demolition Corporation, 
visited the Chicago regional office and inquired as to the status of final 
payment. Mr. Leopold was advised that the contract (paragraph 7 (e) 
of SF 23—A, April 1961 Edition and paragraph 1-14(d) of GSA Form 
1139, August 1959) required the submission of a release of claims as a 
condition to final payment. A blank copy of a release form was fur- 
nished Mr. Leopold. 

On March 11, 1966, the Government received by mail a properly 
executed general release of claims signed by Mr. Leopold on behalf 
of the contractor. The release recites that the contractor “in accord- 
ance with Clause 7(e) of said contract, hereby releases the United 
States from any and all claims arising under or by virtue of said con- 
tract or any modification or change thereof.” No claim for delay or 
acceleration was expressly excepted from the operation of the release. 
In fact, in the spaces reserved for exceptions, the contractor inserted the 
word “NONE.” The voucher for final payment was prepared on March 
17, 1966, and a United States Treasury check in the amount of $40,150 
representing final payment under the contract was issued and mailed 
to the contractor’s home office. 
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On March 24, 1966, following receipt of the check by the contractor, 
you requested the succeeding contracting officer to return the release 
since “delivery of said release was inadvertent and unauthorized and 
is without consideration for the reason that final payment has not been 
made of the contract balance.” This statement apparently had reference 
to the fact that the contractor had not negotiated the check presumably 
so as not to prejudice any request that the release be rescinded or 
reformed. 

In your letter of June 10, 1966, you contend that the contractor inad- 
vertently included the acceleration claim in the release since immedi- 
ately upon such realization, it offered to rescind the release and restore 
the consideration (return the final payment check issued). 

Section 7 of the General Provisions of the contract (Standard Form 
23-A, April 1961 Edition) Payments to Contractor, provides in perti- 
nent part as follows: 

(a) The Government will pay the contract price as hereinafter provided. 

* x * * * * * 

(e) Upon completion and acceptance of all work, the amount due the Con- 
tractor under this contract shall be paid upon the presentation of a properly 
executed voucher and after the Contractor shall have furnished the Government 
with a release, if required, of all claims against the Government arising by virtue 
of this contract, other than claims in stated amounts as may be specifically 
excepted by the Contractor from the operation of the release * * * [Italic 
supplied. ] 

Section 1-14(d) of the General Conditions (GSA Form 1139, Au- 
gust 1959) required a release of claims before final payment could be 
made. The clear import of the above contract language imposed an 
obligation on the Government to make final payment only after the 
contractor presented a properly executed voucher and a release of all 
claims against the Government arising by virtue of the contract, other 
than claims in stated amounts as may be specifically excepted by the 
contractor from the operation of the release. This requirement on the 
part of the contractor was a condition precedent to payment and it was 
part and parcel of the entire contract consideration. 

You contend that the release is invalid because it was not supported 
by consideration for the reason that the United States Treasury check 
issued as final payment was not negotiated by the contractor. We note 
that judicial precedents are not entirely dispositive of the question 
whether final payment under contracts requiring submission of a re- 
lease must be made before the release becomes effective, i.e., whether 
final payment or the contract itself is consideration for the release. 
See United States v. Wm. Cramp & Sons Co., 206 U.S. 118; Houdaille 
Industries v. United States, 138 Ct. Cl. 301; J. G. Watts Construction 
Company v. United States, 161 Ct. Cl. 801. However, we believe that 
the failure of the contractor to negotiate the Government’s check issued 
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as final payment has no bearing on the finality of the release. The re- 
lease of the contract claims was a formal document which the Govern- 
ment accepted and relied upon to support the issuance of the check, and 
it is evident that final payment was dependent upon execution of the 
release by the contractor. The contractor fully realized that it was the 
Government’s invariable practice to accomplish “final payment” by 
check; and it can be stated without equivocation that this mode of 
payment by the Government of its obligations is fully understood by 
those who do business with it. The Government, upon issuing the 
check, did all that was expected of it to discharge its obligations under 
the contract. We cannot subscribe to the theory that the release would 
be ineffectual until the payee at his pleasure elected to negotiate the 
Government’s check. 

The purpose of a release is to extinguish the Government’s liability 
under the contract. If a contractor could unilaterally, by refusing to 
negotiate a Government check in his possession, effectively question 
the validity of a contract release, then the essential purpose of the 
release freely given at the time would be completely frustrated. This 
was not, of course, the intention of the parties at the time the release 
was executed and accepted by the Government. We therefore are of 
the view that a contractor cannot vitiate a final payment by the 
Government by merely refusing to negotiate a check representing such 
final payment. 

The situation involved herein is to be distinguished from those prec- 
edents which hold generally that a check does not constitute payment 
until the check is negotiated because here a formal contract document 
had been executed by the contractor without exception which con- 
stituted a necessary condition precedent to the issuance of the Gov- 
ernment check. Cf. 9 Comp. Gen. 144, 146; 19 id. 811, 814; 24 éd. 61. 

Accordingly, it is our opinion that the release is a valid defense to 
the contractor’s claim for unliquidated damages. We have carefully 
considered the many authorities which you have cited to support your 
position but we remain of the view that the facts in this case do not 
justify rescission or reformation of the release. 

We do not agree with your allegation that the mistake in not except- 
ing from the release the alleged claims was a mutual mistake. Nor do 
we believe that the attendant circumstances placed the contracting 
officer on notice of possible error. Although the contractor’s letters of 
July 13 and August 10, 1965, expressed an intent to submit a claim 
for delay and acceleration upon substantial completion of the con- 
tract, the contractor failed to carry out its expressed intent upon sub- 
stantial completion of the work and failed to except this claim from 
its general release. Moreover, the contractor was notified by the con- 
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tracting officer’s letter of August 23, 1965, that the contract did not 
include a provision authorizing payment for delay, that funds were 
not available for acceleration, and that the delay was largely attrib- 
utable to the contractor’s failure to obtain the necessary permits to 
allow major demolition until 41 days after the building had been com- 
pletely vacated. It is reported that from August 23, 1965, until 
March 26, 1966, or subsequent to the execution of the release, no further 
discussions between the parties took place with respect to the matter nor 
were steps taken by the contractor to assert any claims. Under the 
circumstances, we do not believe that the contracting officer was or 
should have been on notice of the alleged error relating to unliquidated 
claims beyond the scope of the contract. 

You state that the delay-acceleration claim was not contemplated 
by the parties at the time of execution of the release and, therefore, is 
not a claim barred by the release. We do not agree that such was the 
case here. All claims arising by virtue of the contract were contem- 
plated when the release was executed and no claims were asserted as 
exceptions to the operation of the release. This is especially true since 
previous thereto, the contractor indicated, albeit without further ac- 
tion, that certain claims would be made. Cf. Harrison Engineering and 
Construction Corp. v. United States, 107 Ct. Cl. 205; Buckley v. 
Basford, 184 F. Supp. 870; Winn-Senter Construction Co. v. United 
States, 110 Ct. Cl. 34. 

In view of the foregoing, and since the failure of the contractor to 
expressly reserve the claim for delay and acceleration in the release 
was the result of its own inattention or negligence, we find no bases to 
either reform or rescind the release. 


[B-160252] 


Bids—Acceptance Time Limitation—Failure to Comply 


An invitation for bids providing that failure to read instructions will be at the 
risk of the bidder, and prescribing a 60-day bid acceptance period unless other- 
wise indicated, where the reference to clause 712 of the bid schedule—a man- 
datory 60-day bid acceptance provision—did not cite page number, and the bid 
schedule failed to list clauses numerically and contained a clause requiring the 
offer of a definite acceptance period, is not an ambiguous invitation, the bidder 
having the responsibility to request a prebid interpretation of the invitation. 
Therefore, the offer of a 30-day bid acceptance period for the required definite 
period of 60 or more days having been nonresponsive to the invitation, the bid 
may not be considered for award. 


Bids—<Acceptance Time Limitation—Extension—Responsiveness 
of Bid 
Under an invitation for bids requiring a bid to remain available for acceptance 


by the Government for at least 60 days, a bid offering a 30-day acceptance period 
is a nonresponsive bid that may not be corrected. To permit a bidder to change, 
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add to, or delete a material provision after bid opening would be tantamount to 
the submission of a new bid and, therefore, only a bid mistake in a responsive bid 
may be corrected. The extension of the bid acceptance time provided under para- 
graph 2-404.1(c) of the Armed Services Procurement Regulation for delays 
arising due to administrative difficulties experienced after bid opening, or allowed 
incident to a bid protest, may not be employed to defeat the requirement that a 
bid in order to be considered for award must comply with the terms of the 
invitation. 


To Silverstein & Remick, November 18, 1966: 


Reference is made to your protest, by letter dated September 27, 
1966, on behalf of Polyphase Instrument Company (Polyphase), 
against award to any other bidder under Invitation for Bids (IFB) 
No. N0038367-75, issued August 1, 1966, by the United States Navy 
Aviation Supply Office, Philadelphia, Pennsylvania. 

The IFB, on Standard Form 33, INVITATION, BID, AND 
AWARD (SUPPLY CONTRACT), solicited bids, on an f.o.b. des- 
tination basis only, to furnish 1,399 Output Networks for use in the 
KY81C/APA89 Video Coder in various aircraft, delivery to be made in 
varying quantities to nine designated destinations. The procurement 
was restricted to small business concerns. 

On the face sheet of the IF'B, bidders were advised that bids were 
subject to various provisions and instructions, including Bidding In- 
structions, Terms, and Conditions, Standard Form 33—A, which were 
either attached to the IF'B or incorporated by reference in the schedule. 
In addition, the face sheet carried standard printed language relative 
to the period during which bids could be accepted reading, in part, as 
follows: 


In compliance with the above, the undersigned offers and agrees, if this Bid be 
accepted within _____- calendar days (60 calendar days unless a different period 
is inserted by the bidder) from the date of opening, to furnish any or all of the 
items upon which prices are quoted * * *. 

Above such language appeared the typewritten notation, “See Clause 
712.” 

Paragraph 1(a), Standard Form 33—A, relating to preparation of 
bids, cautioned bidders to examine the drawings, specifications, sched- 
ule, and all instructions and stated that failure to do so would be at 
the bidder’s risk. Paragraph 2, relating to explanations to bidders, 
stated that any explanation desired regarding the meaning or interpre- 
tation of the IFB, drawings, specifications, etc., should be requested 
in writing in sufficient time to permit a reply to reach bidders before 
submission of their bids. 

Page 5 of the bid schedule, Standard Form 36, advised bidders, 
with respect to the clauses set forth in the schedule, that those clauses 
which were marked with an “X” were part of the contract. Among the 
clauses so marked were Nos. 701 on page 20 and 712 on page 24, read- 
ing as follows: 
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[X] 701 DEFINITE ACCEPTANCE PERIOD: Any bid which does not provide 
for a definite period of time after the date of bid opening within which the 
Government may accept the bid will not be considered. Bids providing for 
“immediate Acceptance,” “Acceptance at Once,” or other indefinite period 
for acceptance will not be considered. 


[X] 712 BID ACCEPTANCE PERIOD: Bids offering less than 60 days for 


acceptance by the Government from the date set for opening of bids will 
be considered nonresponsive and will be rejected. 


On August 22, the four bids which had been received were opened 
as scheduled. Polyphase, with a unit price of $14.29, was low; how- 
ever, on the face of its bid, Polyphase had inserted a 30-day period 
for bid acceptance. In a letter dated August 29, to the procuring 
activity, Polyphase explained that the 30-day bid acceptance period 
was its standard acceptance period and had been used in the bid 
through a clerical mistake. The procuring activity considered the bid 
nonresponsive, nevertheless, and you were so advised in a telephone 
conversation of September 2. 

In a letter dated September 7, to the contracting officer, you made the 
following pertinent statements : 


On Page 1 of the I.F.B. is typed “See Clause 712;” this addition does not 
specify on which of the 29 pages Clause 712 will be found, nor does it state that 
it refers to or modifies the normal I.F.B. provision of 60 day acceptance unless 
a different period is inserted by the bidder. 

Further, when Clause 712 is finally located it is found not in numerical order 
but positioned between Olause 7031 and Clause 741. Clause 701, which is also 
checked off and made applicable to this L.F.B., states, “any bid which does not 
provide for a definite period of time after the date of bid opening within which 
the Government may accept the bid will not be considered.” 

If the Government is going to declare all bids other than 60 days as non- 
responsive, why would 701 be included? Doesn’t this in effect create an ambiguity? 

* * * * 7 oe + + 


In this situation ASPR 2-404.2(d) provides “a low bidder may be requested 
to delete objectionable conditions from his bid provided these conditions do not 
go to the substance, as distinguished from the form of the bid, or work an 
injustice on other bidders. A condition goes to the substance of the bid where 
it affects price, quantity, quality or delivery of the items offered.” 

ASPR 2-403 provides for the best protection of the Government by allowing 
such defects to be waived and certainly an extension of time of acceptance will 
not affect price, quality, quantity, delivery or performance, and will not affect 
the relative standing of, or be otherwise prejudicial to bidders since Polyphase 
is the low bidder. 

The bid acceptance period is often subject to extension of time. For example 
ASPR 2-404.1(c) provides for extension of bid acceptance period by the several 
lowest bidders when administrative difficulties are encountered. 

Similarly upon a formal protest bids are once again extended even without 
notice to the office of the Contracting Officer CGB—154236 (June 26, 1964.) 

Our firm has been authorized to explain that the bid acceptance period was 
inconsequential to the company and was only inserted by mistake of a secretary 
who was unfamiliar with the intricacies of a government contract. (See Exhibit 
B signed by the interested party.) In fact, the Polyphase company in writing has 
authorized me to extend the bid acceptance period to 1 November 1966. 

It should certainly be clear that the company would not go to the trouble and 
expense of preparing an I.F.B. which is non-responsive and the presumption 
should be we intended to submit a valid bid. 
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It should be noted that this submission is still within the period of the offer 
from the date of opening of the bid and it is clear we are not putting into question 
the integrity of the bidding system, but rather are offering the lowest price for 
a proven responsive producer of the item in question. 


In a reply by letter dated September 13, the contracting officer ad- 
vised you that award could not be made to Polyphase because its bid 
was not responsive to the invitation and, therefore, award would be 
made to the next low responsive, responsible bidder. In a written deter- 
mination issued the same date, pursuant to Armed Services Procure- 
ment Regulation (ASPR) 2-407.9(b) (3) relating to awards prior to 
decision by our Office on preaward bid protests, the contracting offi- 
cer stated that the urgency of the procurement necessitated award 
without further delay. The factors contributing to the urgency were 
stated to be the depletion of stock on hand, the 12 months’ lead-time 
for activity administration and production, the average monthly de- 
mand for 65 units, the existing emergency requirement for 97 units, 
and the determination by Stock Control that a lack of the equipment 
would preclude the aircraft in question from performing its assigned 
mission. Accordingly, on September 14, award was made to the second 
low bidder at a unit price of $15.26. 

In your protest to our Office, you refer to the statements in your 
letter of September 7 to the contracting officer as justification for 
the correction and acceptance of the Polyphase bid. In addition, you 
make the following additional pertinent statements: 

The Government in this particular situation has added a clause which varies 
the standard provision for bid acceptance on page one of the I.F.B. We do not 
feel that the typed words “See Clause 712” were of sufficient notice to cause us 
to realize that they were changing the discretionary bid acceptance time to a 
mandatory sixty (60) day acceptance. However, the placing of Clause 712 in 29 


pages of small print would be rather difficult to locate since it was positioned 
between Clause 7031 and Clause 741. 

It should be noted that Polyphase had applied for an extension of this ac- 
ceptance period upon notice of this defect and that the additional time author- 
ized by Polyphase was well within the thirty (30) day acceptance period. 

We feel that a waiver of this so-called defect would certainly not affect price, 
quantity, quality, or delivery of the items offered and that ASPR provides for 
just such an occurrence, 

The traditional argument of giving us “two bites of the apple’ would be 
negated as was held in Petersen dba S8.P.K. Company Automatic Machine Prod- 
ucts (1954) ASBCA #1633. In that case a contractor extended an expired bid by 
letter and when it was subsequently accepted by the Government he argued that 
the bid expired with its self contained limitation. This contention was held 
without merit since extension can be interpreted as a new offer incorporating 
the same terms as the old one and hence binding on the contract. 


It is the position of the contracting officer that the failure of a bidder 
to offer a bid acceptance period consistent with the IFB requirement 
is not an informality or minor irregularity which may be waived, and 
that bidders should not be permitted to change a bid acceptance period 
after bid opening even when the failure to comply with the IFB 
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requirement was attributable to inadvertence or mistake. Accordingly, 
the contracting officer states, he had no alternative but to consider the 
Polyphase bid nonresponsive. 

It is well established that a provision in an invitation, which 
requires that a bid must remain available for acceptance by the Gov- 
ernment for a prescribed period in order to be considered for award, 
is a material requirement, and that failure to meet such requirement 
renders a bid nonresponsive. 39 Comp. Gen. 779. Further, the fact 
that such failure is alleged to be attributable to oversight or error does 
not justify correction of the bid to remedy the defect, since the rules 
under which correction of certain mistakes in bid is permitted are 
applicable only when the bid as submitted is responsive to the invi- 
tation and is otherwise acceptable. Such rules may not be invoked to 
permit a bidder to make his bid responsive by changing, adding to, 
or deleting a material provision after the bid opening, since such 
action would be tantamount to permitting the submission of a new 
bid. B-150611, February 25, 1963; B-154793, September 21, 1964. 
Similarly, while ASPR 2-404.1(c) authorizes extension of bid accept- 
ance periods when delays arise due to administrative difficulties en- 
countered after bid opening, and while our Office has held (B-154236, 
June 26, 1964) that the filing of a protest operates to extend the time 
for acceptance of the bid pending resolution of the protest, such pro- 
cedures may not be employed in detriment of the rules of competitive 
bidding to defeat the requirement that a bid to be considered for 
award must comply with the terms of the advertised invitation. 
Accordingly, such extensions are effective only when the bid, in the 
first instance, meets the invitation requirement relative to the period 
of bid acceptance. 

In the light of the foregoing, it is apparent that a bid invitation 
may properly require that bids offer a prescribed period during which 
the Government may make its acceptance, and that such requirement 
is material, so that failure to comply therewith may not be waived. 
Accordingly, there remains for determination whether the require- 
ment in the IF'B in this case was set forth clearly or whether, as you 
contend, the IFB provisions were ambiguous. 

It is a rule of contract construction that the intent and meaning 
of a contract are not to be determined by the consideration of an 
isolated section or provision thereof, but that the contract is to be 
considered in its entirety and each provision is to be construed in its 
relation to other provisions and in the light of the general purpose 
intended to be accomplished by the contracting parties. 13 C.J. 525; 
17 C.J.S. 707, and cases cited therein; 30 Comp. Gen. 275; 22 id. 250. 

The IFB provisions governing the bid acceptance period are stated 
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in the printed language on the face sheet of Standard Fgrm 33, which 
is also the contract; in clause 701; and in clause 712. The language 
on the face sheet clearly states that the bidder agrees to allow a bid 
acceptance period of 60 days unless otherwise indicated (by the bid- 
der). Clause 701 makes it mandatory that the bidder state a definite 
bid acceptance period, and clause 712 makes it mandatory that such 
period be not less than 60 days. Under such provisions, it is clear that 
a bidder must allow the Government a definite period of 60 or more 
days to accept his bid; that is, the minimum bid acceptance period 
must be 60 days, but the bidder is free to indicate a longer acceptance 
period at his own election. There is no provision in the IF'B, as you 
contend, to the effect that all bids offering other than a 60-day bid 
acceptance period will be declared nonresponsive. Accordingly, we 
are unable to concur with your view that the inclusion of clause 701 
requiring bidders to state a definite period for bid acceptance created 
an ambiguity in the IFB terms. 

Yoncerning the insertion of the typewritten notation, “See Clause 
712,” on the face of the IFB, you are advised that the use of such 
notation is compatible with instructions included in our letter 
B-154793, September 21, 1964, to the Secretary of the Air Force, in 
a somewhat similar case, to the effect that when an IFB which includes 
the standard language pertaining to the bid acceptance period such 
as is printed on Standard Form 33 also includes a separate provision 
on another page setting forth a minimum bid acceptance period 
requirement, a cross reference to the second provision should be made 
on the face of the IFB. However, we concur with your view that a 
citation to the page on which such provision appears would have been 
helpful and we are so advising the Secretary of the Navy in our letter 
of today, a copy of which is enclosed. Further, while we are in agree- 
ment with your view that the fact that the clauses in the schedule 
were not in numerical sequence might make for more difficulty in 
locating clause 712, your attention is invited to the provisions quoted 
above from Standard Form 33-A placing on bidders the responsibility 
for reading all of the bidding instructions, the specifications, etc., 
and for obtaining clarification thereof prior to submission of bids. 
In view thereof, the burden was on Polyphase to make a proper request 
for a prebid interpretation of any of the IFB terms which it might 
have found confusing. 

In the circumstances, since the Polyphase bid failed to meet the 
60-day bid acceptance period requirement in the IFB, it was not 
responsive. Therefore, we must conclude that it was properly rejected. 
Further, we find no legal basis for objection to the award to the 
second low bidder. Accordingly, your protest is denied. 


277-066 O-68—29 
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[B-160277 
Vehicles—Rental—Proof of Payment by Employee 


The invoices submitted by an employee for the rental of two automobiles on official 
business may not be accepted as “receipts” under section 11.1 of the Standardized 
Government Travel Regulations absent an indication of payment, the invoices 
indicating credit was extended to the employee on the basis he was traveling 
on Official business and was authorized to lease a vehicle, the Government could 
be held liable in the event of nonpayment by the employee. Therefore, as the 
invoices are not “receipts,” reimbursement may not be made until the employee 
furnishes satisfactory evidence of payment of the charges. 


To Matilda Udoff, United States Department of Commerce, Novem- 
ber 18, 1966: 


Your letter of October 19, 1966, reference 121.16, requests our deci- 
sion whether you may certify for payment the reclaim travel voucher 
transmitted therewith in favor of John W. Wright for $233.69, repre- 
senting the cost of hiring two automobiles while traveling on official 
business. 

Mr. Wright has furnished invoices of the Hertz and Avis rent-a- 
car companies covering rental of the two automobiles. Both invoices 
show the amounts and basis of the charges incurred and are stamped 
“charge.” Mr. Wright states that he did not utilize a personal credit 
card in either transaction, but expresses the view that our decision 39 
Comp. Gen. 164 is applicable to the facts of his case. However, you 
express doubt in the matter and question whether the two invoices may 
be accepted by you as “receipts” under section 11.1 of the Standardized 
Government Travel Regulations which provides, in pertinent part, 
as follows: 


Receipts required.—Receipts for allowable cash expenditures in amounts in 


excess of $15, plus any applicable tax, when practicable to obtain them, will be 
required for: 


* * * * * + * 


e. Hire of special conveyance such as livery, boat, automobile (not taxicabs 
locally), aircraft, etc. (See sec. 3.4.) Livery and other special transportation 
receipts must describe the service hired, the service rendered, and the rate of 
compensation by the day, hour, or other unit, as may have been agreed. If the 
subsistence of driver or team is included in the cost, that fact must be stated. A 
receipted bill or other form of receipt will be accepted, provided, it is made out 
to show the period and service rendered, or articles purchased, and the unit price. 

We believe that there is a significant distinction between the facts 
of the present case and those involved in 39 Comp. Gen. 164. In the 
cited decision, the rental of the automobile was charged to the em- 
ployee’s personal Diners Club membership account. The Diners Club, 
therefore, was the party to whom the Hertz Company would look for 
payment of the obligation, and the employee, in turn, was under con- 
tractual obligation to the Diners Club. We held that under those facts 
the Hertz invoice could be accepted as a receipt under section 11.1 of 
the regulations quoted above. 


We pointed out in the decision that: 
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It must appear also, from the nature of the transaction, as it does here, that 
the Government could not be held liable to the vendor or the Diners Club in the 
event of nonpayment of the obligation by the traveler. 


In the present case, the facts indicate that both car rental agencies 
were willing to extend credit to the employee on the basis that he was 
traveling on official Government business and was specifically author- 
ized to lease a vehicle in the course of such business. In that regard, 
we note that both invoices contain references to the United States 
Department of Commerce. 

Under the circumstances we cannot say with sufficient certainty that 
the Government could not be held liable on either invoice in the event 
of nonpayment by the employee. Therefore, in accordance with our 
decision 39 Comp. Gen. 164, the two invoices may not be accepted by 
you as “receipts” and reimbursement therefor may not be made until 
the employee has furnished satisfactory evidence of payment of the 
charges. 

The voucher, which is returned herewith, may not be certified for 
payment. 


[B-160258] 


Subsistence—Per Diem—Delays—Personal Convenience 


An employee traveling on temporary duty by privately owned automobile who 
interrupts his return trip on Friday for personal reasons, completing his travel 
to headquarters on Monday is not entitled to per diem for the 2 nonworkdays, sec- 
tion 1.2 of the Standardized Government Travel Regulations requiring an employee 
performing official travel to proceed as expeditiously as though traveling on 
personal business, even though required to travel on nonworkdays. Although under 
5 U.S.C. 5642, the authority to schedule official travel within the regular work- 
week of an employee does not permit a traveler to delay return to official head- 
quarters to increase entitlement to per diem in lieu of subsistence, a Government 
agency does have the,administrative discretion to charge or not to charge leave. 


Leaves of Absence—Annual—Charging—Travel Time Excessive 


Although 5 U.S.C. 5542 prescribes the scheduling of travel within the regular 
workweek of an employee to the maximum extent possible, when an employee 
traveling by privately owned automobile interrupts his return from temporary 
duty on Friday for personal reasons, completing travel to headquarters on Mon- 
day, the charging of annual leave for the Monday is an administrative matter. 
In the event leave is charged, the constructive travel time for per diem purposes 
should be based on a reasonable departure time after completion of the temporary 
duty. If annual leave is not charged for the workday, the per diem should be 
computed as though entitlement was in a suspended status from midnight Friday 
until midnight Sunday, consideration being given to the actual travel time on 
Monday, and the payment limited to the amount payable under agency regula- 
tions as if the return had been without interruption. 


To Ernest W. Vogt, United States Department of Commerce, Novem- 
ber 21, 1966: 


Your letter of October 5, 1966, reference WFC511, requests our 
decision as to certification of a voucher in favor of Thomas A. Nelson 
covering travel and related expenses incident to temporary duty per- 
formed by him as an employee of the Weather Bureau, Department 
of Commerce. 
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Mr. Nelson held blanket Travel Order No. KC 66-8 dated July 1, 
1965, in which he was authorized to travel “From Kansas City, Mis- 
souri, to points in Region III and adjoining States, as may be neces- 
sary, and return.” The purpose of such travel is shown as “General 
maintenance and installation of equipment.” 

Under authority of such blanket order there was issued to Mr. Nelson 
on May 27, 1966, a trip authorization for necessary travel and tempo- 
rary duty at International Falls, Minnesota, between the approximate 
dates of May 31-June 17, 1966. Use of a privately owned automobile 
was authorized. 

Mr. Nelson departed Kansas City by automobile at 9 a.m., May 31, 
reaching Minneapolis at 7 p.m. the same day. On the following day he 
continued on to International Falls where he remained until June 10. 
On his return trip Mr. Nelson traveled from International Falls to 
Minneapolis on Friday, June 10. Although no duty was required or 
performed by him in Minneapolis he remained there over Saturday 
and Sunday and on Monday, June 13, he returned to Kansas City, 
arriving at 5:30 p.m. He claims per diem based upon the full period 
of absence from his headquarters. 

The questions presented are (1) whether the employee’s claim for 
per diem should be reduced on account of the two nonworkdays spent 
in Minneapolis, and (2) whether he should be charged annual leave for 
June 13, 1966, since he would have been available for duty on that date 
had he not so interrupted his travel during the return trip. 

Although you believe the claim for per diem should be reduced as 
indicated you say the matter was referred here for decision at the 
request of the employee. In support of your view you refer to section 
6.10 of the Standardized Government Travel Regulations which pro- 
vides, so far as pertinent here, that where travel is interrupted for 
personal reasons the per diem allowed shall not exceed that which 
would have incurred on uninterrupted travel by a usual route. Also, 
you point out that under paragraph C2610-b of the Weather Bureau 
Manual the allowance of per diem incident to travel by privately owned 
automobile on a mileage basis is based on the “time required for an 
uninterrupted journey by automobile if the actual journey is by a 
direct route but is interrupted.” Finally, you say paragraph C2614, 
Volume 1, of the Weather Bureau Manual, states “A traveler may not 
increase the cost of per diem in lieu of subsistence by reason of his 
reluctance to travel on Sunday or other non-work days.” 

It consistently has been held by this Office that in performing travel 
necessary to his work a Government employee is required to proceed 
as expeditiously as he would if traveling on his personal business even 
though he may be required to travel on nonworkdays. See 2 Comp. 
Gen. 708; 31 id. 278 and section 1.2 of the Standardized Government 
Travel Regulations. 
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We note that the above rule was established prior to the amendment 
of section 204 of the Federal Employees Pay Act of 1945, as amended 
by section 16 of the Federal Employees Salary Act of 1965, Public 
Law 89-301, approved October 29, 1965 (now 5 U.S.C. 5542), which 
added the following sentence: 


To the maximum extent practicable, the head of any department, independent 
establishmen’, or agency, including Government-owned or controlled corpora- 
tions, or of the municipal government of the District of Columbia, or the head 
of any legislative or judicial agency to which this title applies, shall schedule 
the time to be spent by an officer or employee in a travel status away from his 
official duty station within the scheduled workweek of such officer or employee. 

We do not believe it was intended that the head of an agency in 
exercising the administrative discretion under such provision could 
permit a traveler under the circumstance such as here involved to 
delay his return to his official headquarters until the Monday after a 
weekend so as to increase his entitlement to per diem in lieu of subsist- 
ence. Therefore, our view is that no additional per diem would be pay- 
able to Mr. Nelson by reason of his failure to return to his headquarters 
on the weekend of June 11-12, 1966. 

On the other hand, the charging of annual leave being primarily 
a matter for administrative consideration, it would appear that in 
accordance with the policy expressed in the above provision of law, 
your agency would have the discretion to charge or not charge the 
employee annual leave for June 13, 1966. We point out that in the 
event it is determined to charge Mr. Nelson leave for the Monday the 
per diem in lieu of subsistence should be computed on the basis of 
constructive travel leaving International Falls at a reasonable time 
after completion of the temporary duty. If no leave is charged for 
Monday then the per diem should be computed on the basis that the 
employee’s entitlement thereto was in a suspended status from mid- 
night on Friday until midnight Sunday, with consideration being 
given to the actual travel time involved on Monday. However, payment 
of per diem under such circumstances would be limited to that amount 
otherwise payable under your regulations if the return from Inter- 
national Falls had been made after completion of the temporary duty 
and without interruption. 

The voucher is returned herewith. After modification in accordance 
with the foregoing it may be certified for payment if otherwise correct. 


[B-160348] 


Public Buildings—Construction—Authorization and Appropria- 
tions 


The Public Buildings Act of 1959, as amended, although under section 7(a), 40 
U.S.C. 606, requires the General Services Administration (GSA) to submit and 
secure the approval of the congressional Committees on Public Works of proposed 
public building construction, does not require the appropriation for the construc- 
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tion to be made to GSA, and the Federal Property and Administrative Services 
Act of 1949, as amended, in section 210(c), 40 U.S.C. 490(¢), providing for the 
transfer to GSA of funds appropriated to other agencies for building construc- 
tion, GSA may initiate and secure the authorization for an appropriation to 
construct postal facilities, the Post Office Department to obtain the appropria- 
tion for expenditure consistent with the responsibilities of the GSA Administrator 
to construct public buildings. 


To the Administrator, General Services Administration, November 


21, 1966: 


Your letter dated October 28, 1966, requests an opinion whether, 
under the facts and circumstances hereinafter related, our Office would 
object to the continuation of the practice of the General Services 
Administration of expending funds for or in connection with the 
acquisition or construction of a public building as defined in section 
13 of the Public Buildings Act of 1959, a amended, 40 U.S.C. 612, al- 
though the appropriation be made to an agency other than the GSA, 
pursuant to an authorization given to GSA by the Public Works Com- 
mittees of the Senate and House of Representatives, respectively, in 
accordance with the procedure set forth in section 7(a) of the act, 40 
U.S.C. 606. 

Section 7(a) provides in pertinent part as follows: 

* * * no appropriation shall be made to construct any public building or to 
acquire any building to be used as a public building involving an expenditure 
in excess of $100,000, and no appropriation shall be made to alter any public 
building involving an expenditure in excess of $200,0v0, if such construction, 
alteration, or acquisition has not been approved by resolutions adopted by the 
Committee on Public Works of the Senate and House of Representatives, respec- 
tively, and such approval has not been rescinded * * *. For the purpose of 
securing consideration of such approval the Administrator shall submit to 
Congress a prospectus of the proposed project * * *. [Italic supplied.] 

It is pointed out in your letter that neither the Public Buildings 
Act of 1959, as amended, nor, as far as your office can determine, any 
other Federal statute contains any requirement that appropriations 
made by the Congress for construction of public buildings or other 
public purposes may be made only to the agency which has obtained 
the authorization for an appropriation for the purpose in question. 
Similarly, it is stated, neither Jefferson’s Manual and Rules of the 
House of Representatives (H. Doc. 374, 88th Cong., 2d sess.) nor 
Senate Procedure (S. Doc. 44, 88th Cong., 1st sess.) contains any ex- 
press or implied prohibition against making an appropriation to an 
agency other than the one which secured the necessary authorization 
for the appropriation. 

As to past practices, it is related in your letter that Congress has 
from time to time appropriated funds for the construction of public 
buildings to agencies other than GSA, although the authorization for 
the appropriation had, in each case, been initiated and obtained by the 
Administrator of General Services pursuant to the procedure set out 
in section 7(a) of the act. The additional office building and ware- 
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house for the Department of Health, Education, and Welfare, Social 
Security Administration at Woodlawn, Baltimore County, Maryland, 
is cited as an example where a prospectus was submitted by GSA and 
approved by the House Public Works Committee and the Senate 
Public Works Committee. The project was funded in fiscal years 1964 
and 1965 by appropriations from the Federal Old Age and Insurance 
Trust Fund, transferred to GSA. 

In addition to the foregoing our attention is directed to section 15 
of the Public Buildings Act of 1959, as amended, 40 U.S.C. 614, which 
provides: 

The performance, in accordance with standards established by the Adminis- 
trator of General Services, of the responsibilities and authorities vested in him 
under this chapter shall, except for the authority contained in section 603 of 
this title, upon request, be delegated to the appropriate executive agency where 
the estimated cost of the project does not exceed $100,000, and may be delegated 
to the appropriate executive agency where the Administrator determines that 
such delegation will promote efficiency and economy. No delegation of respon- 
sibility or authority made under this section shall exempt the person to whom 
such delegation is made, or the exercise of such responsibility or authority, from 
any other provision of this chapter. 

Pursuant to the above authority you say you have recently advised 
the Postmaster General that you will delegate to him authority to 
design and construct certain postal facilities which are public build- 
ings as defined in the Public Buildings Act of 1959, as amended, with 
the understanding that GSA will submit the necessary prospectuses to 
the Public Works Committees and that the required funding of such 
projects as may be approved by the Public Works Committees will be 
included in the appropriation requests of the Post Office Department. 
This would be a case where GSA would initiate and obtain the au- 
thorization for the appropriation, but the appropriation would be 
obtained by the Post Office Department. 

Concerning the authority to transfer funds to GSA, section 210(c) 
of the Federal Property and Administrative Services Act of 1949, as 
amended, 40 U.S.C. 490(c), provides in part as follows: 

(c) Acquisition of land; surveys; construction services. 

At the request of any Federal agency or any mixed-ownership corporation 
(as defined in the Government Corporation Control Act) or the District of 
Columbia, the administrator is authorized (1) to acquire land for buildings 
and projects authorized by the Congress; (2) to make or cause to be made, 
under contract or otherwise, surveys and test borings and to prepare plans and 
specifications for such buildings and projects prior to the approval by the 
Attorney General of the title to the sites thereof; and (3) to contract for, and 
to supervise, the construction and development and the equipping of such 
buildings or projects. Any sum available to any such Federal agency or instru- 
mentality for any such building or project may be transferred by such agency 
to the General Services Administration in advance for such purposes as the 
Administrator shall determine to be necessary, including the payment of salaries 
and expenses of personnel engaged in the preparation of plans and specifications 
or in field supervision, and for general office expenses to be incurred in the 
rendition of any such service. 


We have no objection to GSA continuing the practice described in 
the first paragraph of this letter. The Public Buildings Act of 1959, 
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as amended, prohibits the making of appropriations for the construc- 
tion, alteration, or acquisition of public buildings without the ap- 
proval, by resolution of the Committees on Public Works. There is 
no affirmative authorization or requirement in the act that upon such 
approval, appropriations are to be made directly to the General Serv- 
ices Administration. The Administrator is, however, responsible for 
all construction authorized by the act. Consequently, should an ap- 
propriation be enacted by Congress to an agency other than GSA 
providing funds for the construction of a public building, the au- 
thorization of which was duly provided in accordance with section 
7(a) of the act, the expenditure of funds by GSA for or in connection 
with the acquisition or construction of such public building would be 
consistent with the statutory responsibilities placed upon the 
Administrator. 

The references in your letter to Jefferson’s Manual and Rules of the 
House of Representatives, and to the Senate Procedure, relate to 
whether a proposed appropriation to an agency other than GSA would 
be subject to a point of order at the time the appropriations are being 
considered by Congress. This of course would be for determination 
by the congressional body considering the appropriation ; but, as here- 
inabove stated, we do not believe an appropriation to an agency other 
than GSA, where the requirements of section 7(a) have been met, 
would violate the provisions of the Public Buildings Act of 1959, as 
amended. 


[B-159741] 
Contracts—Discounts—Partial and Progress Paymenis 


Under a contract providing for progress payments and a prompt payment dis- 
count from date of delivery, either to the carrier or at destination, or from the 
date the correct invoice is received, if later than the delivery date, a discount 
taken on the progress payment recouped from a partial delivery invoice paid after 
the expiration of the discount period was proper, as taking a discount on the 
progress payment would have defeated the purpose of providing capital to the 
contractor, and the discount time period running against the delivery payment 
and not the amount applied in liquidation of the progress payment made prior 
to the delivery of supplies and to the discount period, the Government is entitled 
to a discount on the amount of the progress payment deducted from the partial 
delivery payment, even though the payment on the balance due on the partial 
delivery was made too late to have earned a discount. 


Contracts—Discounts—Partial and Progress Payments 


The term “progress payments” under paragraph BH-106 of the Armed Services 
Procurement Regulation signifying payments that are made as work progresses 
under a contract, or upon the basis of costs incurred, or a percentage of com- 
pletion accomplished under a contract or a particular stage of completion, and 
the term “partial payments” in accordance with paragraph B-509.1 applying to 
partial deliveries accepted by the Government under the contract, or partial 
payments on contract termination claims, where a contract provides for a prompt 
payment discount from date of delivery, either to a carrier or at destination, or 
from the date the correct invoice is received, if later than the delivery date, the 
Government is entitled to a discount on the progress payment recouped from a 
partial delivery invoice, even if deducted from a partial delivery payment made 
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after the expiration of the discount period, the discount period running only on 
the delivery payment. 


To the Comptroller, Defense Supply Agency, November 22, 1966: 


Further reference is made to your letter dated July 21, 1966, with 
enclosures, requesting our decision as to whether the claim of Hol-Gar 
Manufacturing Corporation may be certified for payment. 

The claim is for the refund of a discount taken by a finance and 
accounting officer disbursing funds under contract No. DA 11184-566 
at the Defense Contract Administration Services Region (DCASR), 
Philadelphia, Pennsylvania. The record indicates that the contract, to 
furnish a number of generator sets and related equipment, was awarded 
August 28, 1964. It is said to have contained the standard discount 
provision set forth on page 2 of Standard Form 30, Invitation for 
Bids, which became a part of the definitive contract. 

The accepted bid submitted by Hol-Gar provided for a discount of 
one-tenth of 1 percent upon payment in 20 days. Paragraph 7b of 
Standard Form 30 provides that in connection with any discount of- 
fered, time will be computed from the date of delivery of supplies to 
the carrier when delivery and acceptance are at the point of origin, or 
from the date of delivery at destination when delivery is at that point, 
or from the date the correct invoice or voucher is received in the office 
specified by the Government if the latter date is later than the delivery. 

Provision for progress payments, in accordance with the clause as 
set forth in Paragraph 23 of the Special Terms and Conditions of the 
invitation, was included in the agreement. These payments were to be 
made to Hol-Gar based upon direct labor and material cost, not to 
exceed certain specified percentages, upon the submission of a correct 
invoice. The finance officer made progress payments to the contractor, 
however, no discounts were taken regardless of whether the payments 
were or were not made within 20 days after the submission of the 
invoice for such progress payments. 

Partial payments were also made to Hol-Gar upon the submission of 
a correct invoice. This would often result in a net payment to the con- 
tractor that was less than the invoice as from the amount billed for a 
partial delivery there would be recouped the amounts theretofore 
paid as progress payments, 

Disbursements at DCASR, Philadelphia, are made by one finance 
officer under Army Symbol 5015, Navy Symbol 5704, and Air Force 
Symbol 5908. Discounts were deducted on Army contracts containing 
progress payment clauses when a partial payment was made within 20 
days after receipt of the partial delivery invoice. No provision existed 
in Army procurement regulations permitting the deduction of a dis- 
count, when the delivery payment was made after the expiration of 
the discount period, on the amount of the delivery payment applied in 
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liquidation of progress payments. However, Navy procurement regu- 
lations contain the following provision found in NAVCOMP Volume 
IV, paragraph 046023.3b: 


b. Progress Payments. On contracts providing for progress payments and de- 


livery payments, discount will be deducted on the delivery payments only. When 
the delivery payment is made within the discount period, discount will be de- 
ducted on the gross value of the material delivered including amounts applied in 
liquidation of progress payments. When the delivery payment is made after the 
expiration of the discount period, discount nevertheless will be deducted on that 
part of the delivery payment applied in liquidation of the progress payments. 

The practice of taking a discount on payment for a partial delivery 
from which recovery of a progress payment was effected even when the 
payment was made too late for discount on the partial payment was 
instituted by DCASR under an Army symbol. In accordance with this 
practice the finance officer deducted a discount of $253.63 on the amount 
of the 26th partial payment applied in liquidation of progress pay- 
ments even though the discount period on the partial payment had 
expired. 

Hol-Gar has maintained that the deduction of the discount on the 
26th partial payment was in error and has requested that the amount 
withheld be returned. You have submitted for our determination the 
question of the legality of the practice of basing the deduction on a 
Navy procurement regulation even though the payment was made on 
an Army contract. The broad legal question is whether or not the Navy 
regulation providing for the deduction of a discount on the amount of 
the delivery payment applied in liquidation of progress payments after 
the expiration of the discount period is valid. If such a deduction is 
in accordance with the provisions of the contract then the practice as 
employed by the finance officer is not subject to challenge. 

The term “progress payments” signifies payments that are made as 
work progresses under a contract, or upon the basis of costs incurred. 
It can also signify payments for a percentage of completion accom- 
plished under a contract, or for a particular stage of completion. Para- 
graph E-106, Armed Services Procurement Regulation (ASPR). The 
term “partial payments” describes only, (1) payments for partial de- 
liveries accepted by the Government under the contract, or (2) partial 
payments on contract termination claims. ASPR E-509.1. 

In decision B-154299, July 9, 1964, a claim was made for refund of 
discounts taken by the Post Office Department in making payments on 
invoices under a contract to furnish and install a mail-handling system 
in a United States Post Office. Invoices for progress payments were not 
paid within the prescribed number of days (20) allowed by the cash 
discount provision. Because installation, tests and run-in period were 
yet to be completed the Department argued that “delivery” had not 
taken place, and since the contract provided that the time for such dis- 
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counts would be computed from the delivery date or from receipt of 
the invoice, whichever was later, that they were still entitled to a dis- 
count on the progress payment. We held that the Government might 
not deduct the discount on the progress payment itself unless payment 
was made within 20 days after receipt of the invoice. 

The issue in B—154299 is distinguishable from the present case for 
in that case the invoice on which there was a failure to make payment 
within 20 days was a progress payment invoice, not a partial delivery 
invoice. Nevertheless, we are of the opinion that it is questionable 
whether a discount should be deducted at the time of payment on a 
progress payment invoice. Progress payments are made so that the 
contractor may have the necessary capital to turn out a finished prod- 
uct. The purpose of the payment would be defeated if the Government 
paid the contractor capital funds with one hand, and then immediately 
took part of them back with the other. 

Provision for a prompt payment discount rests on an express condi- 

tion of the contract. Paragraph 76 specifically provides in connection 
with the discount offered that : 
* * * time will be computed from date of delivery of the supplies to carrier when 
delivery and acceptance are at point of origin, or from date of delivery at destina- 
tion or port of embarkation when delivery and acceptance are at either of 
those points, or from the date correct invoice or voucher is received in the office 
specified by the Government if the latter date is later than the date of delivery. 
[Italic supplied. ] 

By the very provisions of the discount clause included in the contract 
the discount period begins to run only after delivery of the supplies 
to the carrier, or at destination, or after the invoice for those supplies 
is received. 

Where a payment has already been made, as in the case of progress 
payments, the Government is entitled to a discount on any part of 
delivery payments applied in liquidation of progress payments, This 
would apply even where the discount period has expired on the balance 
due on the partial delivery. It is the balance due against which the 
“time” as provided in the discount clause is running. Certainly the 
progress payment has been a prompt payment within the terms of the 
discount clause. It was made prior to delivery of supplies to the carrier, 
or at destination, and thus prior to the beginning of the discount 
period. The contractor has had the use of these funds and the finance 
officer is entitled to take a prompt payment discount on them at the 
time they are recouped. 

Accordingly, it is our opinion that the action of the finance officer 
in deducting a discount on payment of a partial delivery on which 
recovery of a progress payment was completed but on which payment 
was too late for discount on the balance due on the partial delivery 
was within the terms and conditions of the contract. 

Payment on Public Voucher No, 1 is not authorized. 
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Bids—Evaluation—Options—Failure to Bid on All Option Incre- 
ments 


The failure of a bidder to quote a price for an option increment under an invita- 
tion warning that bidders must bid on all items may not be classed as a mistake 
under paragraph 2-406.3 of the Armed Services Procurement Regulation, and 
even if inadvertent, the omission is a material deviation which depriving the 
Government of the substantive and valuable right to increase quantities justifies 
bid rejection, notwithstanding the quoted basic quantity price could be used 
for any option quantity awarded at the time the basic quantity is awarded, as 
that price could not be used for option quantities awarded after date of initial 
award. 


To the Milton Machine Corporation, November 22, 1966: 


Reference is made to your letter of September 12, 1966, with en- 
closures, protesting against the action of the Department of the Army, 
United States Army Missile Command, Redstone Arsenal, Alabama, in 
rejecting your bid submitted under invitation for bids No. DAAHO1 
67 B 0010. 

The invitation requested bids for furnishing 1,008 units of an article 
described as a metal parts assembly, rocket motor M37A1. The invita- 
tion also requested option prices for an additional 1,000 units which 
were broken down mostly into increments of 100 listed as items 1b 
through 1k. The invitation contained an option clause which provided 
as follows: 


The Government may increase the quantity of all or any one of the line 
items called for herein by all or any part of the option line item quantity or 
quantities listed in the schedule, and at the unit prices specified, respectively, 
for the several option quantities. The bidder, if he so desires, may offer varying 
prices dependent upon the quantity or quantities actually awarded within the 
option period stated in the schedule. The contracting officer may exercise all or 
any part of this option at the time of award of the basic quantity or at any time 
within 180 days after receipt of notice of award, by giving written notice to the 
contractor. Delivery of the line items added by the exercise of this option shall 
continue immediately after and at the same rate as delivery of like items called 
for under this contract unless otherwise provided. Provided, however, that any 
exercise of any portion of the option quantity or quantities at any time after 
award of the base quantity, shall extend the delivery date of such option quan- 
tity by the number of expired days of the option period unless otherwise provided. 

Initial evaluation and contract award will be made on the basis of the total 
quantity required at that time, including the basic quantity and any option 
quantity or quantities to be awarded. If the Government does not elect to exercise 
any option quantity at the time of the initial award, evaluation will be made on 
the base quantity. Quantities of line items awarded by more than one exercise 
of this option, within the option period stated in the schedule, shall be cumulative 
in determining the price bracket of the total option quantity awarded. Any bid 
received which does not include a bid on the option quantity or quantities shall 
be rejected as nonresponsive. 


Five bids were received and opened on August 9, 1966. The lowest 
bid on the basic quantity in the amount of $56.75 each was submitted by 
E. E. Layne Associates, Inc. That bid was rejected as nonresponsive to 
the invitation because it failed to quote prices for the option quantities 
covered by items 1b to 1k, inclusive. The next lowest bid on the basic 
quantity in the amount of $56.84 each was submitted by your firm. 
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However, your bid also was rejected as nonresponsive to the invitation 
because it did not include a price for the last option increment, item 
1k, the 901 to 1,000 increment. The invitation was canceled in accord- 
ance with Armed Services Procurement Regulation (ASPR) 2404.1 
(b) (vi), which provides for cancellation after opening of bids and 
prior to award when it is determined that all otherwise acceptable 
bids received are at unreasonable prices. 

You protest the action of the contracting officer in rejecting your 
bid as nonresponsive to the invitation for bids because you had failed 
to quote under the option quantities a price for the increment quantity 
of 901 to 1,000 covered by item 1k. You invite our attention to the fact 
that opposite the option prices quoted in your bid you inserted a state- 
ment to the effect that any option quantity included with the award of 
the basic quantity would be priced the same as the basic quantity. You 
contend that the price offered by this note was the only significant 
price that could have been used in the evaluation of bids and that the 
increment prices were not relative because the option quantity to be 
procured, if any, was unknown at the time of the analysis of bids. You 
also contend that the failure to quote under the option quantities a price 
for the last increment should be classed as a mistake in bid covered by 
ASPR 2-406.3, rather than as an omission which would justify rejec- 
tion of the bid. In support of the allegation of error, you have sub- 
mitted a copy of your original worksheet which shows a price for each 
of the increment quantities in the option. 

It is a fundamental principle of the competitive bid system that in 
order to be considered for award a bid must comply in all material 
respects with the requirements of the invitation for bids at the time of 
the bid opening. A bidder may not be permitted to add to or modify 
its bid after the opening to make the bid comply with the requirements 
of the invitation, and its does not matter whether the failure to com- 
ply was due to inadvertence, mistake or otherwise. 38 Comp. Gen. 819; 
40 id. 132, 134. The failure to quote on the option quantity covered by 
item 1k unquestionably was a material deviation in that it deprived the 
Government of a substantive and valuable right to increase the quantity 
by 901 to 1,000 units any time within 180 days after receipt of notice 
of award. Furthermore, the invitation specifically provided that “Bid- 
ders must bid on all items (production quantity, first articles and op- 
tion quantity) or their bids will be rejected as nonresponsive.” [Italic 
supplied. | 

In regard to your allegation that the bid contained a statement that 
the price quoted for the basic quantity could be used for any option 
quantity awarded at the time the basic quantity was awarded, while 
such price could be used for option quantities awarded at the same time 
as the basic quantity, that price could not be used for option quantities 
awarded after date of the initial award. 
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In view of the foregoing, the rejection of your bid does not appear 
to have been improper. Your protest is accordingly denied. 


[B-160404] 


Statutes of Limitation — Claims — Transportation — Additional 
Claims After Tolling of Statute 


A supplemental claim for transportation charges on a shipment of household 
goods which was received by the General Accounting Office more than 3 years 
after the accrual of the claim on the completion of the service and payment of 
the original bill is barred under section 322 of the Transportation Act of 1940, 
as amended, 49 U.S.C. 66, notwithstanding the claim had been filed with another 
Government agency, the statute of limitation providing that claims must be 
received in the GAO within 3 years after the date the claim first accrued, a re- 
quirement which may not be waived. 

Statutes of Limitation—Claims—Transportation—Timely Filing 
With General Accounting Office 


The 3-year statute of limitation prescribed by section 322 of the Transportation 
Act of 1940, as amended, 49 U.S.C. 66, affecting both claims for transportation 
services against the United States and the right of the Government to deduct over- 
charges, a carrier to preclude the jeopardizing of its rights by the running of the 
statutory period may before the expiration of the 3-year period file a claim with 
the General Accounting Office. 


To Greyhound Van Lines, Inc., November 22, 1966: 


We have received your letter of November 11, 1966, in which you re- 
quest further consideration of the action taken by our Transportation 
Division by letter of August 23, 1966. That letter returned your claim, 
by supplemental bill No. 9915-1, for $152.75 in addition to charges 
previously billed by your Company on February 1, 1963, for trans- 
portation of the household effects of M/Sgt. Robert Duncan under 
Government bill of lading No. A-2785431 dated January 17, 1963, with 
advice that the supplemental claim was barred. The authority relied 
on will be found in section 322 of the Transportation Act of 1940, as 
amended, Public Law 85-762, 49 U.S.C. 66. 

The act cited provides, in pertinent part : 

* * * That every claim cognizable by the General Accounting Office for charges 
for transportation within the purview of this section shall be forever barred un- 
less such claim shall be received in the General Accounting Office within three 
years (not including any time of war) from the date of (1) accrual of the cause 
of action thereon, or (2) payment of charges for the transportation involved, or 


(3) subsequent refund for overpayment of such charges, or (4) deduction made 
pursuant to this section, whichever is later. 


The record shows that the shipment of the household effects of the 
serviceman was delivered at destination on February 1, 1963, and that 
your original bill of February 1, 1963, was paid on March 1, 1963, 
by the Marine Corps Disbursing Officer, Symbol 6091. Your supple- 
mental claim was first received in the General Accounting Office on 
April 26, 1966, which was more than 3 years after accrual of the claim 
on completion of the service on February 1, 1963, and the payment of 
your original] bill on March 1, 1963. 
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You state that Greyhound Van Lines should not be held responsible 
for the delay since your claim was presented to the Marine Corps 
within the 3-year period and was the subject of correspondence be- 
tween the Corps and your Company during that period. However, 
the terms of the statute of limitations provide that the claim must be 
received in the General Accounting Office. 

Published regulations of our Office, 4 C.F.R. 54.6(a) provide: 


The filing of a claim with some other agency of the Government will not meet 
the requirements of the statute. The claim must be received in the General 
Accounting Office within 3 years after the date such claim first accrued. 

(See also, 5 General Accounting Office Policy and Procedures Manual 
6025.10.) 

Compare United States v. Utz, 80 F. 848; Kennedy v. United States, 
79 F. 893, affirmed 95 F. 127. Since your claim was not received in the 
General Accounting Office within 3 years, its consideration was barred 
by the provisions of the statute which we have no authority to waive 
or make exceptions to. Accordingly, the action of our Transportation 
Division is affirmed. 

It will be noted that the statute of limitations not only affects 
claims for transportation charges against the United States but its 
right to deduct overcharges paid by it more than 3 years previously 
and that where it appears the statutory period shortly will expire and 
processing time or delay in payment of carrier’s bills in the procure- 
ment agency or the office making its disbursement may result in the 
barring of its claims, a carrier may protect itself by filing its claim 
directly with the General Accounting Office so as to preclude jeop- 
ardizing its rights by the running of the statutory period. See 4 C.F.R. 
54.6 


[B-160303] 


Military Personnel—Record Correction—Retired Pay—Restora- 
tion to Enlisted Grade 


The correction under 10 U.S.C. 1552 of the records of a member of the Army of 
the United States who had attained the grade of chief warrant officer, W-4, 
prior to placement on the retired list in the grade of second lieutenant pursuant 
to formula 3 of 10 U.S.C. 1401, to place him on the retired list in the grade of 
chief warrant officer, W—4, under 10 U.S.C. 1331 in order to provide him with 
the greatest amount of retired pay, governs the rights of the member, even though 
there is lack of evidence of duty performance by the member in the chief warrant 
officer, W-4, grade. Therefore, on the basis that the record correction amounts to 
a rescission of the earlier finding of satisfactory service in the grade of second 
lieutenant and the substitution of the finding that the highest grade held 
satisfactorily by the member was chief warrant officer, W-4, the member is 
entitled to an adjustment payment in retired pay. 


To Lieutenant Colonel Frank Berrish, Department of the Army, 
November 25, 1966: 

Further reference is made to your letter of September 27, 1966 
(assigned D.O. number A-932 by the Department of Defense Military 
Pay and Allowance Committee), requesting an advance decision as to 
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the propriety of payment of a voucher stated in favor of Merrill 
Tomlin, 0 243 458, retired, in the amount of $1,975.27, representing 
the difference between the retired pay of a second lieutenant and that 
of a chief warrant officer, W-4, with over 30 years’ service for basic 
pay purposes, covering the period October 1, 1965, to August 31, 1966. 

You report that after serving in various National Guard and Re- 
serve capacities, including that of second lieutenant, National Guard 
of the United States, commencing June 23, 1924, Mr. Tomlin was 
discharged on November 30, 1949, in the grade of master sergeant, and 
that he was appointed warrant officer, junior grade, National Guard 
of the United States, on December 1, 1949, and entered on active duty 
on September 11, 1950. It is stated that he was promoted to chief 
warrant officer, W-2, on April 1, 1953, and that he was released from 
active duty as a chief warrant officer, W-2, on September 30, 1965, 
and placed on the Army of the United States Retired List under 10 
U.S.C. 1331, effective October 1, 1965. Also, the report shows that he 
“attained” the grade of chief warrant officer, W-4, National Guard of 
the United States, on September 1, 1955. The retirement orders of 
September 27, 1965 (paragraph 164, Department of the Army Special 
Orders No. 258, TC 438), list him as a chief warrant officer, W-4, and 
place him on the retired list in the grade of second lieutenant. 

In MEMORANDUM FOR THE ADJUTANT GENERAL dated 
April 5, 1966, the Under Secretary of the Army approved the find- 
ings, conclusions and recommendations of the Army Board for 
Correction of Military Records under 10 U.S.C. 1552, and directed 
that Mr. Tomlin’s Army records be corrected to show that he was 
placed on the Army of the United States Retired List in the grade 
of chief warrant officer, W—4, effective October 1, 1965, under the 
provisions of 10 U.S.C. 1331. 

Formula 3, 10 U.S.C. 1401, provides that the retired pay of a person 
entitled thereto under section 1331 shall be computed on the basis 
of the monthly basic pay of the “highest grade held satisfactorily by 
the person at any time in the armed forces.” Presumably, a deter- 
mination was made by appropriate Army authority prior to correction 
of his records that the highest grade in which Mr. Tomlin served 
satisfactorily was that of second lieutenant. Since that grade was the 
highest grade to which he was appointed during his military career 
(see 10 U.S.C. 8575), the determination that he served satisfactorily 
in that grade, so long as it remains unchanged, fixes one factor to be 
used in computing his retired pay under the formula mentioned above. 
The iaw does not permit a determination of satisfactory service in the 
grade of second lieutenant and a computation of his retired pay on 
the basis of a lower grade. Compare formula 4 of 10 U.S.C. 1401. 

The Correction Board’s action appears to have been made on the 
basis of its view that the above quoted provisions of law “clearly in- 
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tended that one should be retired with the greatest amount of retired 
pay.” No information has been furnished as to whether Mr. Tomlin 
ever performed any duty in his W-4 status; neither does the record 
contain any explanation as to how he could have performed any service 
in that capacity which could be viewed as satisfactory when it appears 
he served on active duty from September 1, 1955 to September 30, 1965, 
as a chief warrant officer, W-2. However, unless procured by fraud, 
it is not within the authority of this Office to inquire into, weigh, or 
question the reasons which influenced the Board and the Secretary 
to determine that the correction was necessary in this case in order 
to correct an error or remove an injustice. 

On the basis that the correction made pursuant to the action of the 
Correction Board amounts to a rescission of the earlier finding of 
satisfactory service in the grade of second lieutenant and the substi- 
tution of a finding that the highest grade held satisfactorily by him 
was chief warrant officer, W—4, an actual change was made in Mr. Tom- 
lin’s record and his rights are governed by the changed record. 
45 Comp. Gen. 57. In the circumstances and since we find no evidence 
of fraud in this case, payment on the voucher returned herewith, is 
authorized if otherwise correct. 


[B-160328] 


Transportation—Household Effects—Commutation—Restricted to 
Continental United States 

Payment on a commuted rate basis for the transportation of household effects 
limited in 5 U.S.C. 5724 to employees transferred within the “continental United 
States,” defined in section 1.2c of the Bureau of the Budget Circular No. A-56, 
issued June 1, 1962, as the former 48 States and the District of Columbia, an 
employee who incident to the transfer of his duty station from Albuquerque, 
New Mexico, to Anchorage, Alaska, transports his household goods by privately 
owned automobile may not be reimbursed under a commuted rate system. How- 
ever, in accordance with section 3.1 of the Budget Circular, reimbursement for 
the transportation of household goods outside the continental United States 
may be allowed at Government expense on the basis of actual cost. 


To Ray D. Stithem, Federal Aviation Agency, November 25, 1966: 


This is in reply to your letter of October 14, 1966, reference AL-20, 
requesting a decision as to whether you may certify for payment a 
reclaim voucher for $601.20 in favor of Terry M. Carson, an employee 
of the Federal Aviation Agency at Anchorage, Alaska. The employee 
requests payment for the transportation by privately owned auto- 
mobile of 1,800 pounds of household goods on a commuted rate basis 
from Albuquerque, New Mexico, to Anchorage, Alaska, incident to a 
transfer of duty station. 

With respect to the payment of travel and transportation expenses 
5 U.S.C. 73b-1(a) (now 5 U.S.C. 5724) provided in pertinent part as 
follows: 


177-066 O-68-—- 30 
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Under such regulations as the President may prescribe, any civilian officer 
or employee of the Government who, in the interest of the Government, is trans- 
ferred from one official station to another, including transfer from one depart- 
ment to another, for permanent duty, shall, except as otherwise provided herein, 
when authorized or approved by such subordinate official or officials of the depart- 
ment concerned as the head thereof may designate for the purpose, be allowed 
and paid from Government funds the expenses of travel of himself and the ea- 
penses of transportation of his immediate family (or a commutation thereof in 
accordance with section 73a of this title) and the ewpenses of transportation, 
packing, crating, temporary storage, drayage, and unpacking of his household 
goods and personal effects (not to eaceed seven thousand pounds net weight) 
* * * And provided further, That expenses of travel and transportation in con- 
nection with the transfer of officers and employees to posts of duty outside the 
continental limits of the United States and return therefrom shall be allowed to 
the same extent and subject to the same limitations prescribed for new appointees 
under section 730-3 of this title. (Italic supplied.] 

Reimbursement on a commuted basis between points in continental 
United States was provided for in 5 U.S.C. 73b-1(b) (now 5 U.S.C. 
5724) : 

In lieu of the payment of actual expenses of transporation, packing, crating, 
temporary storage, drayage, and unpacking of household goods and personal 
effects, in the case of such transfers between points in continental United States, 
reimbursement shall be made to the officer or employee on a commuted basis 
(not to exceed the amount which would be allowable for the authorized weight 
allowance) as such rates per one hundred pounds as may be fixed by zones in 
regulations prescribed by the President. Under such regulations as the President 
may prescribe, any civilian officer or employee who transports a house trailer 
or mobile dwelling within the continental United States, within Alaska, or be- 
tween the continental United States and Alaska * * *. [Italic supplied.] 


The authority vested in the President by the foregoing sections was 
delegated to the Director of the Bureau of the Budget under Executive 
Order No. 10530, May 10, 1954. In implementation thereof the Direc- 
tor issued Circular No. A-56, June 1, 1962. Section 1.2c of those regu- 
lations defines “continental United States” as the former 48 States 
and the District of Columbia. This limitation to the “48 States” is 
required since the applicable law 5 U.S.C. 73b—4 (now 5721(3) ) specif- 
ically so defines it. Section 2.la of the regulations provided that the 
commuted rate system for reimbursement of costs of transportation of 
household goods applied to transfers of duty station within the conti- 
nental United States. The limitation on the use of the commuted rate 
system to such transfers is specifically required by the law, 5 U.S.C. 
73b-1(b), quoted above. Under section 3.1 of the same regulations 
transportation of household goods outside the continental United 
States was allowed at Government expense on the basis of actual costs. 
To the same effect see sections 1.2a, 6.4 and 6.6 of Bureau of the Budget 
Circular No. A-56, Revised, dated October 12, 1966. 

The foregoing law and regulations make it clear that Alaska is not 
within the term continental United States as used therein. Therefore, 
the expenses of transportation of household goods to Alaska cannot be 
made under a commuted rate system. See B-103442, June 13, 1951. 

On the basis of the foregoing the submitted voucher, returned here- 
with, may not be certified for payment. 
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[[B-153841] 


Contracts—Disputes—Finality of Administrative Findings—Review by Gen- 
eral Accounting Office 


A determination under a contract disputes clause by a hearing examiner, as modified by 
the administrative agency, that the contractor was entitled to time extensions, equitable 
adjustment of certain claims—denied by the contracting officer—and to payment of amounts 
withheld as set-off for debts is a matter reviewable by the Comptroller General of the 
United States under authority in the Budget and Accounting Act, 1921, 31 U.S.C. 41, and 
when such administrative determination is not supported by substantial evidence to meet 
the standards of the Wunderlich Act, 41 U.S.C. 321-322, and contains errors of law, the 
contractor does not have a claim against the Government and payment pursuant to the 
administrative determination may not be made. 


Accountable Officere—Certification of Disputed Payment—Question of Law 


The question of the propriety of an accountable officer certifying a voucher for a contract 
payment ordered pursuant to a contract disputes clause procedure is a question of law and, 
although under a contract disputes clause procedure and the Wunderlich Act of May 11, 
1954, 41 U.S.C. 321-322, determinations as to disputes of fact must be accepted as con- 
clusive, unless fraudulent or capricious or arbitrary or so grossly erroneous as necessarily 
to imply bad faith or is not supported by substantial evidence, such determination by the 
contracting agency does not preclude the Comptroller General from rendering a decision 
as to whether payment to the contractor is proper. 


Contracts—Payments—Questionable—Review of Entire Record 


When the payment of a particular claim called to the attention of the General Accounting 
Office is part of a transaction involving other payments to which exception would be taken 
in the subsequent audit by the General Accounting Office, the responsibility of the General 
Accounting Office for the settlement of all claims against the Government and for the audit 
of the financial transactions of departments and agencies in the executive branch of the 
Government would not justify the sanctioning, even by silence, any payments involved in the 
transaction and, therefore, not only the voucher covering the particular claim but the 
entire record with respect to all claims under the contract are required to be reviewed. 


General Accounting Office—Decisions—Tentative Conclusions—Adminis- 
trative Comments Limited to Record 


Tentative conclusions reached in connection with a decision to a certifying officer on a 
voucher covering a payment ordered pursuant to a hearing examiner’s findings under a 
contract disputes clause proceeding, which conclusions would require denial of the con- 
tractor’s claim were submitted to the contractor, at his request, and to the contracting 
officer and the administrative agency because of their interest in the outcome; however, 
the interested parties were all requested to limit their comments to the record made before 
the hearing examiner since the Comptroller General would not consider any new matter 
not previously received in evidence before the hearing examiner. 


General Accounting Office—Decisions—Requests—Advance—Other Than 
Heads of Departments, Etc. 


The forwarding by the head of an agency of an accountable officer’s request for decision 
as to the propriety of certifying a voucher for a contract payment that was ordered under a 
contract disputes clause proceeding does not need to be considered as a request for decision 
by the agency nor a request for concurrence in the agency’s determination under the 
contract disputes procedure. 


Contracts—Disputes—Contract Appeals Board Decision—Review by Gen- 
eral Accounting Office 


While in the determination of contract disputes by hearing examiners questions of law 
as well as fact may be decided, the jurisdiction of the Comptroller General to review 
decisions by contracting agencies under contract disputes clause procedures is not limited 
to the review of legal questions only but extends to the review of questions of fact and 
so-called mixed questions of law and fact. 


Payments—Final and Conclusive—Legality Subject to Review 


The legal propriety of payments made by public officers in the transaction of the Govern- 
ment’s business is subject to the determination of the Comptroller General under the Budget 
and Accounting Act, 1921, 31 U.S.C. 41, and such payments are not final until settled by 
General Accounting Office which may disallow credit in the accounts of accountable officers 
for certification and disbursement of public funds not in accordance with law. 
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Contracts—Payments—Questionable—Review of Entire Record 


In transactions involving an expenditure of public funds, conditions underlying any pay- 
ment made pursuant to a contractual agreement are for review by the Comptroller General, 
and, if any payment has been improperly made or a contractor has been unjustly enriched 
at public expense, action to recover any improper payments is required to be taken by 
General Accounting Office under its statutory authority. 


General Accounting Office—Jurisdiction—Claims—Payment Administra- 
tively Denied 


Contractors who feel that they are entitled to additional amounts under contractual agree- 
ments with the Government may present claims to the General Accounting Office for settle- 
ment, regardless of the administrative action taken in the matter. 


General Accounting Office—Jurisdiction—Contracts—Disputes 


The jurisdiction of the Comptroller General to review administrative determinations under 
standard disputes clause provisions in Government contracts on the basis of the standards 
prescribed in the Wunderlich Act, 41 U.S.C. 821-822, is clearly conferred on the Office 
under the authority in the Budget and Accounting Act, 1921, and although the exercise of 
this jurisdiction does not affect the rights of the contractors to pursue any judicial reme- 
dies, the determinations of the Comptroller General are binding upon executive agencies. 


Contracts—Disputes—Finality of Administrative Findings—“Court of 
Competent Jurisdiction” v. Wunderlich Act 


Although the General Accounting Office is not a “court of competent jurisdiction” within 
the meaning of that phrase as used in the standard disputes clause in Government contracts 
so as to require acceptance of the administrative determinations as final and conclusive, it 
is the Wunderlich Act, 41 U.S.C. 321-322, and not the language of the disputes clause which 
governs the matter. See Langenfelder 4 Son, Inc. v. United States, 169 Ct. Cl. 465 (1965). 


Contracte—Disputes—Finality of Administrative Findings—Wunderlich 
Act and Decision Effect 


Before the Wunderlich decision, 842 U.S. 98 (1951), limiting review of contract dispute de- 
terminations to a fraudulent standard, administrative determinations on questions of fact 
or law under standard disputes clause provisions in Government contracts had been con- 
sistently regarded as not binding on General Accounting Office, if under judicial prece- 
dents, such determinations were not binding on the courts, and that such determinations 
were reviewable by General Accounting Office under the same standards applied by the 
courts. 


Contracts—Disputes—Finality of Administrative Findings—Wunderlich 
Act and Decision Effect 


The legislative history of the Wunderlich Act, 41 U.S.C. 321-822, not only recognizes that 
the General Accounting Office had authority to review administrative determinations on 
questions of law and fact under disputes clause provisions in Government contracts both 
prior and subsequent to the Wunderlich decision, 342 U.S. 98 in 1951, but clearly indicates 
that such jurisdiction of the General Accounting Office was not to be affected by the act 
and that in exercising jurisdiction after enactment, the same standards for review of 
factual determinations that the courts used would be applied by General Accounting Office. 


Administrative Determinations—Conclusiveness—Contracts—Disputes— 
Fact Questions 


The standards of review of administrative decisions on contract disputes which are granted 
to the courts under the Wunderlich Act, 41 U.S.C. 321-322, and which the legislative history 
makes clear are to be exercised by the General Accounting Office, are for application solely 
to decisions of fact, and, therefore, such standards (fraud, capriciousness, arbitrariness, 
grossly erroneous or not supported by substantial evidence) are the standards to be applied 
uy General Accounting Office in review of factual determinations under contract dispute 
clauses. 


Contracts—Disputes—Finality of Administrative Findings—“Court of 
Competent Jurisdiction” v. Wunderlich Act 


A contract disputes clause which provides that decisions of the contracting agency as to 
disputes are final and conclusive “unless determined by a court of competent jurisdiction” 
not only goes beyond the literal ae provisions of the Wunderlich Act, 41 U.S.C. 
821-822, which does not limit re to the “courts,” but is also contrary to the legislative 
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history that recognized the jurisdiction of the General Accounting Office with respect to 
the review of such determinations and, therefore, the language “court of competent juris- 
diction” in the contract does not affect the authority of the Comptroller General to review 
and question determinations of fact made by the contracting office. 


Administrative Determinations—Erroneous—General Accounting Office 
Authority 


When an erroneous determination in a contract disputes proceeding has been made by a 
contracting agency against the interests of the Government and the administrative pro- 
ceedings have been exhausted, it is unlikely that the agency making the decision would ap- 
peal and in the absence of a judicial precedent there is a question as to whether the Gov- 
ernment would have a standing to file an appeal directly with the courts challenging an 
adverse decision by one of its agencies; therefore, unless General Accounting Office on its 
own initiative or on submission by an accountable officer having responsibility for approval 
or payment of the contract award directs the agency not to make payment, such adverse 
determinations would go undetected and unremedied. 


Administrative Determinations—Erroneous—General Accounting Office 


Authority 


When administrative determinations in contract dispute proceedings are brought to the at- 
tention of the Comptroller General which in his opinion fail to meet the standards in the 
Wunderlich Act, 41 U.S.C. 321-322, the statutory duty which is vested in the General Ac- 
counting Office as an agency outside of the executive branch, responsible to the Congress, 
under the Budget and Accounting Act, 1921, to question administrative action contrary to 
statutory fiscal limitations imposed by Congress, makes it imperative to take the needed 
action to protect the Government’s interest. 


Claims—Doubtful—Accounting Officers Rule—Contract Disputes Claims 


The rule in the Longwill and Oharles cases, 17 Ct. Cl. 288 (1881) ; 19 id. 316 (1884), that 
claims of doubtful validity should be referred to the Court of Claims for adjudication or 
rejected leaving the parties to prosecute them upon their own voluntary petitions is ap- 
plicable to claims presented under contract disputes clause procedures since under the Wun- 
derlich Act, 41 U.S.C. 321-822, administrative decisions on questions of law are not final 
and decisions on questions of fact are final only if they meet the standards of review under 
such act. 


General Accounting Office—Jurisdiction—Contracts—Disputes 


The fact that the General Accounting Office is not equipped to conduct administrative hear- 
ings in contract disputes clause cases would not affect the authority of General Accounting 
Office to review an administrative determination of fact since under the rule in the Bianchi 
case, 373 U.S. 709 (1968), review of such administrative determinations must, under the 
Wunderlich Act, 41 U.S.C. 821-822, be confined to consideration of the record and no new 
evidence is permitted. 


Contracts—Disputes—Performance Time Relief 


In the absence of any provision in a contract for relief for impossibility of performance, a 
contractor’s claim for time extensions due to impossibility of performance was properly 
rejected as a matter of law on the basis that the hearing examiner under a disputes clause 
procedure had no authority for granting affirmative relief on such a claim. 


Contract—Disputes—Evidence 


In reviewing a determination of a hearing examiner on questions of fact under a contract 
disputes clause proceeding, the entire record must be considered and the “substantial evi- 
dence” rule requires that the conclusions be based on such relevant evidence as a reasonable 
mind might accept to support such conclusions and if there is opposing evidence so substan- 
tial in character as to detract from the weight of the evidence and thereby make it less 
than substantial on the whole record, the determination does not meet the standards in the 
Wunderlich Act, 41 U.S.C. 8321-322, to confer finality upon the determination. (Hdison Com- 
pany v. National Labor Relations Board, 305 U.S. 197, 229; Russell H. Williams, et al. v. 
United States, 130 Ct. CL. 485). 


Contracts—Disputes—Evidence 


In a contract disputes clause proceeding, evidence in the form of testimony, official weather 
data, daily logs of the construction work kept by both the Government and the contractor, 
official minutes of weekly construction meetings and correspondence on the problems 
encountered which evidence contradicts the testimony of the contractor in certain vital 
respects should have been evaluated by the hearing examiner because of its significant pro- 





444 DECISIONS OF THE COMPTROLLER GENERAL [46 


bative value having been compiled or composed contemporaneously with the contract work 
and not challenged by the contractor's witnesses as being inaccurate, misleading or 
erroneous. 


Contracts—Disputes—Evidence 


A contracting agency’s determination in a disputes clause proceeding that the contractor’s 
claim for costs incident to delay in having the construction site made available should be 
remanded to the contracting officer for settlement, because the record did not furnish a 
basis for the conclusion that the entire period of 1 month was the period of delay, was not 
proper since the contracting officer would have no additional or better evidence to determine 
the proper time of delay than that before the agency, and the agency’s remand not only 
acknowledges the lack of evidence to sustain a finding of some delay but implies that the 
parties by some process of negotiation not limited to the record could determine the period 
of delay which is a matter for determination with precision. 


Contracts—Increased Costs—Government Activities—D el a y—Evidence 
Sufficiency 


A contractor who, incident to a claim for additional costs because of delay in having the 
site made available for commencement of the work, was not shown to be behind in the 
progress schedule for the work until sometime after the period of the claim and who not 
only did not protest unavailability of the site until 4 months later but was found to have 
performed significant portions of work during the period in question has not presented 
evidence to substantiate a finding of delay. 


Contracts—Increased Costs—Government Activities—D el a y—Evidence 
Sufficiency 


Bvidence which shows that a contractor had adequate access to a construction site for the 
entire period during which a delay due to unavailability of the site is claimed, that he did 
not have the necessary materials for commencement of work at the site at the terminal 
date for the period in question does not support by substantial evidence a determination by 
the contracting agency that the contractor is entitled to a price adjustment for a delay 
and, therefore, such a determination under the disputes clause does not meet the standards 
of the Wunderlich Act, 41 U.S.C. 321-822, to be regarded as final. 


Contracts—Modification—Change Orders—Legality 


A change order resulting from negotiation between the parties to a contract providing for 
change orders that was complete as to work, time extensions and cost, except for one speci- 
fied item that was to be paid for on the basis of the price charged by the supplier, is a 
definite and certain agreement under which the parties could expect to be bound and, the 
fact that the cost of one item was not specified, the agreement did contain the method of 
determining the price and, therefore, the parties may be considered to have been bound by 
the change order. 


Contracts—Offer and Acceptance—Change Ordere—Unsigned 


A contractor who did not sign the agreement that embodied the results of negotiations and 
correspondence leading to a change order that was definite as to work, time extensions and 
price adjustment may be considered to have been bound since parties to a contract are not 
limited to the specified method for modifications particularly where a preponderance of 
evidence indicates acceptance of the previously agreed upon terms. Helsby v. St. Paul Hos- 


pital and Oasualty Oo., 195 F. Supp. 385; Beatty v. Guggenheim Haploration Oo., 122 N.B. 
878. 


Contracts—Modifications—Change Orders—Modification Limitation 


A determination by a hearing examiner under a contract disputes clause proceeding that 
the contractor was not bound by the terms of a change order and that the contractor should 
be allowed a longer extension of time than under the change order is not supported by sub- 
stantial evidence and, therefore, the allowance of time extensions or an equitable adjust- 
ment in excess of the time and amounts agreed to and embodied in the change order may not 
be allowed. 


Administrative Determinations—Record Sufficiency 


Where finding by a hearing examiner under a contract disputes clause proceeding that the 
contractor was delayed by the Government’s failure to furnish steam is not supported by 
substantial evidence and a review of the evidence offered by the contractor in support of 
the claim is shown by the record to be inconsistent, inaccurate and misleading, the finding 
must be regarded as not meeting the standards of the Wunderlich Act, 41 0.8.0. 321-322, 
to be accorded finality. 
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Contracts—Disputes—Finality of Administrative Findings—Breach of 
Contract Determination 


An order by a hearing examiner in a contract disputes proceeding that the contractor is en- 
titled to an equitable adjustment for a constructive change for the Government's failure to 
furnish steam is in effect the allowance of damages for breach of contract which is an action 
outside the purview of the disputes clause jurisdiction and, therefore, the finding is erroneous 
as a matter of law; however, if in fact the Government is chargeable with a breach of 
contract, the remedy lies in a separate claim before the General Accounting Office or with the 
courts in a judicial proceeding. 


Contracts—Damages—Res Ipsa Loquitur Doctrine—Negligence Lacking 


The application of the doctrine of res ipsa loquitur for finding negligence in the Govern- 
ment’s failure to make repairs at a particular location for steam thereby making the Gov- 
ernment liable for breach of contract to furnish steam is erroneous as a matter of law 
since the contract did not specify that the Government was to furnish steam at any par- 
ticular time or location, and no evidence of any lack of diligence to infer negligence on the 
part of the Government is shown ; therefore, the application of the res ipsa loquitur doctrine 
which is a doctrine in the law of torts is not proper. 


Administrative Determination—Conclusiveness—Contracts—Disputes—Law 
Questions 


A hearing examiner’s determination under a contract disputes clause proceeding that the 
contractor is entitled to time extensions for work delays due to unusually severe weather 
that was unforeseeable, when the evidence in these respects was erroneous, as a matter of 
law, and when the extensions allowed were not supported by substantial evidence must be 
a a determination that does not meet the standards of the Wunderlich Act, 41 


Contracts—Disputes—Finality of Administrative Findings—Wunderlich 
Act and Decision Effect 


A determination by a hearing examiner in a disputes clause proceeding that the contractor 
is entitled to increased costs on the basis of a constructive acceleration change order which 
determination was predicated on erroneous determinations, as a matter of law, of several 
other time extension claims must likewise be regarded as erroneous and, therefore, does 
not meet the standards of the Wunderlich Act, 41 U.S.C. 321-822, to be accorded finality. 


Contracte—Increased Costs—Government Activities—Performance Time 
Relief 


A contractor who was actually behind in the work progress schedule, based on detailed 
daily work logs, on the date the contracting officer invoked a contract provision directing 
the contractor to take the necessary steps to improve the work progress to meet the progress 
schedule may not have the contractor’s directive regarded as a change order for accelera- 
tion or as having been issued improperly, thereby entitling him to increased costs incident 
to the attempt to meet the work schedule. 


Contracts—Status—Construction v. Supplies and Services 


A fixed-price construction contract is not like a contract for supplies or for services of a 
specified number of individuals but is a contract for a finished project and the fact that the 
contractor had to hire additional help and equipment and work overtime to complete the 
project at the time specified is not of any concern to the Government under a fixed-price 
contract when the evidence indicates that the Government did not demand that the con- 
tractor use a specified number of employees. 


Contracts—Disputes—Additional Costs Determinations 


A hearing examiner's finding under a disputes clause proceeding that a claim for extra 
work was only a matter of quantum and, therefore, not within his jurisdiction, as he lim- 
ited it, is not a definite determination as to whether he was remanding the claim to the 
contracting officer for further negotiation or whether no further action was to be taken and, 
therefore, since the examiner took no action and the record is incomplete, the amount al- 
lowed on the claim by the contracting officer must be accepted as correct. 


Set-Off—Contract Payments—Assignments—Propriety 


Three claims by the Government against a construction contractor, who had made an as- 
signment of his contract rights, for payment for telephone services and concrete aggregate 
which were furnished by suppliers operating under cost-type contracts for the same Govern- 
ment agency as the construction contractor and for damages for breach of contract are 
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regarded as having arisen out of the same transaction or contract for which the assign- 
ment was made rather than independent of the contract, and, therefore, the claims are 
properly for set-off against funds due the assignee. 30 Comp. Gen. 98. 


To M. A. Palmeter, Atomic Energy Commission, December 5, 1966: 


We refer to your letter of March 6, 1964, in which you request a decision as to 
whether an attached Standard Form 1166, Voucher and Schedule of Payments, 
No. 64-274, may be certified for arm Your request for a decision is made in 
accordance with the provisions of 31 U.S.C. 82d. 

The voucher relates to a decision (S&E Contractors, Inc., Docket Nos. CA-161 
and 162, issued on June 26, 1963) by Mr. E. Riggs McConnel, Hearing Exam- 
iner, which was reviewed by the Commission under procedures applicable to the 
determination of disputes arising under Atomic Energy Commission (AEC) 
contracts. The total amount of the voucher is $32,297.73 and represents sums 
withheld from payment by the contracting officer under contract AT (30-3)-790 
(hereafter “contract 790”), with S&E Contractors, Inc., payment of which has 
been directed by the decision referred to. 

Specifically the voucher lists three items: (1) $22,280 representing the amount 
allegedly owed by S&E to an AEC cost-type contractor for material furnished 
for contract 790 and which the cost-type contractor assigned to the AEC by 
instrument dated June 26, 1962; (2) gr 651.54 which represents the amount 
allegedly owed by S&E to an AEC cost-type contractor for telephone services 
furnished by an AEC cost-type contractor bor performance of work under con- 
tract 790 and which the cost-type contractor assigned to the AEC by an instru- 
ment effective as of September 5, 1962; and (3) $8,366.19 which, according to 
the contracting officer, represents an alleged debt due by S&E to the AEC as 
damages under contract 790 on the basis that S&E’s delay in completing its 
contract rendered the Government liable for damages to another contractor to 
whom the site was to have been made available at an earlier date. Items 1 and 3 
were considered by the Hearing Examiner in the above cited decision and he 
concluded that such withheld amounts should be paid forthwith. 

In regard to the third item in the voucher your letter of March 6 relates the 
following information : 


With respect to the $8,866.19 item, previously mentioned, on the matter of Contractor 
default at the time of performing its obligations under Contract No. AT (30-3)-790, the 
following related and significant aspects should be considered inasmuch as the Contractor 
has submitted a claim against the Government in which he is asking for $2,127,291 of addi- 
tional costs. 

The Contracting Officer, during the performance of the contract, desired to make certain 
changes in the drawings and specifications that would increase the amount due under the 
contract and the time required for its performance. The Contracting Officer, not wishing 
to avail himself of his unilateral rights under the Changes article, requested a proposal from 
the Contractor which it submitted by letter dated September 27, 1961, in which it asked for 
a net increase of $145,704 and proposed that the attendant time additive be negotiated at 
a later date. The Contracting Officer informed the Contractor its quotation was unaccept- 
able, whereupon the parties apparently entered into negotiation to reach acceptable terms. 
It appears the parties succeeded. The Contractor thereupon submitted its revised proposal 
dated October 2, 1961, followed the next day by the Government’s Change Order No. 2, 
which accepted the substantive terms proposed by the Contractor and made stipulated 
changes in the drawings and specifications. Subsequently, on October 27, 1961, the Con- 
tracting Officer forwarded to the Contractor for signature a document entitled Amendment 
No. 1 which embodied Change Order No. 2 and a previous change order. The Contractor 
apparently did not communicate again with the Contracting Officer regarding Amendment 
No. 1 until it sent the Contracting Officer its letter dated November 24, 1961, which requested 
either a revised Change Order for $139,807 and a 60 day time extension or for the Con- 
tracting Officer to handle the Change Order on a unilateral basis and use the Government 
estimate for pay purposes for the changes. 

The particular items as to whether payments based thereon would be lawful obligations 
of the Government are: 

1. Was Change Order No. 2 a binding contract? 

2. Was it proper to allow time and the amount of time allowed for the alleged breach of 
the Government’s obligation to furnish steam? 

8. Was the legal standard used in computing the amount of time allowed for “weather” 
proper? 
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Your letter also questions whether it was proper for the Hearing Examiner to 
allow S&E 31 days for ~— suspensions of work during the first part of the 
contract performance. At the time of your letter this question had not yet been 
resolved by the Commission which had the matter before it for review upon 
appeal by the contracting officer from the Hearing Examiner’s decision. 

@ questions presented by your submission arose from the following 
transactions: 

On May 15, 1961, the AEC issued an invitation for bids for construction of 
an enclosed testing basin at a site in the State of Idaho. Specifications accom- 
panying the invitation for bids called for construction of a test plant building 
320 feet long, 112 feet wide and 65 feet high, and a reinforced concrete basin 
within the building measuring 250 feet long, 45 feet wide and 36 feet deep. The 
building was to be made of structural steel with aluminum siding and com- 
position roof. Concrete walls in the basin were to be reinforced by massive 
counterforts in order to withstand the water pressure when the basin was filled. 
The specifications also called for the extension of steam, water, power, tele- 
phone and fire alarm utilities to the building from existing services; the erec- 
tion and test of two 100 ton, 100 foot span Government-furnished bridge cranes 
within the building; and the extension of a railroad spur from a point approx- 
imately 100 feet outside the building to within the building. Piping, plumbing, 
heating and ventilation were to be provided. Backfill was to be put in place and 
omnnree as the work on the basin progressed so that when finished the basin 
would be completely flush with the ground. By the terms of the invitation for 
bids the entire project was to be completed within 180 days after the notice 
to proceed. 

xcavation of the site had been previously contracted for with Nelson Bros. 
Construction Company of Salt Lae City and was nearing completion. Bids 
were opened on June 20, 1961. Four bids were received, ranging from a low bid 
of $1,272,000 by S&E Contractors to a high bid of $1,413,600. Sixty days after 
the date of opening, unless otherwise stated by the bidder, were allowed for 
award of a contract. S&E did not restrict this time in its bid, and neither S&E 
nor any other bidder excepted to the invitation requirement that the contract 
work be completed 180 days after receipt of notice to proceed. 

Because of delays in the performance of the excavation for the basin, due 
to unforeseen subsurface conditions, it appeared that it would not be possible 
for the construction contractor to be given full access to the project site until 
about the end of August 1961. The low bidder, S&E, was therefore requested to 
confer with the contracting officials concerning the effect of this delay, and a 
conference was held on August 2, 1961, as a result of which S&E and the con- 
tracting officer executed a “Memorandum of Understanding” dated August 2, 
1961, which recited the above facts, that unlimited access to the basin founda- 
tion might not be granted before September 10, and that the contracting officer 
intended “to release the basin foundation for work by the contractor in sections 
as it is completed.” S&E agreed that, should it be awarded the contract and 
should unlimited access to the basin foundation be granted on or before 
September 10, 1961, “no change in completion time or contract price will result 
from either the award of this contract at any time within 60 days of June 20, 
1961, or from the issuance of partial notice to proceed and possible joint oc- 
cupancy prior to September 10, 1961, with the understanding that S&E Con- 
tractors, Inc., will be allowed to proceed with all work in the major portion of 
the westerly half of the building.’ 

In accordance with this agreement, the contract was awarded to S&E on 
August 4 and on August 10 a notice was issued to the contractor “to proceed 
with all work in the major portion of the westerly half of the building.” By 
telegram dated September 10 the contractor was granted “unlimited access to 
the test. plant basin foundation” and “notified to proceed with all work under 
the subject contract.” . 

During performance of the work several] change orders were issued, two of 
which included extensions of 30 and 15 days, respectively, in the time for per- 
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formance, making a total performance time of 225 days from the date of receipt 
of notice to proceed. The work was completed and accepted on June 29, 1962, 
or 323 days after the initial notice of August 10, 1961. 

By various letters written during the winter and spring of 1962 the con- 
tractor presented a number of claims for extensions of time for alleged excus- 
able delays, and a claim for additional compensation of $1,415,467.05 based on 
the difference between alleged “actual costs” of $2,695,177.18 ( including over- 
head and profit) and “reasonable cost of original work” of $1,272,000 (the 
amount of the contractor’s accepted bid). 

The contracting officer rendered his decision on August 8, 1962. The decision 
discussed and analyzed S&E’s claims at considerable length and for the reasons 
stated therein, which we need not go into at this point, he denied most of them, 
concluding as follows: 


1. The contractor's claim for contract time extension based on the Contractor’s contention 
that the contract performance time did not begin until September 10, 1961, is denied. 

2. To reflect an equitable adjustment of the contract price resulting from the issuance 
of all of the change orders issued pursuant to the provisions of Clause 3 of the General 
Provisions of the contract, the contract price should be, and it hereby is, increased by 
$92,794.70 from $1,272,000 to $1,364,794.70. To reflect an equitable adjustment of the con- 
tract performance time resulting from the issuance of said change orders, said contract 
performance time should be, and it hereby is, extended by 45 calendar days from 180 
calendar days to 225 calendar days. 

8. To compensate for the delay caused by the strike of laborers, which began on January 
12, 1962, and ended on January 19, 1962, the contract performance time should be, and 
it hereby is extended by 7 calendar days from 225 calendar days (see paragraph 2, above) 
to 232 calendar days. 

4. To compensate for the delay caused by the strike of carpenters, which began on 
March 14, 1962, and ended on March 15, 1962, the contract performance time should be, 
and it hereby is, extended by 2 calendar days from 232 calendar days (see paragraph 3, 
above) to 234 calendar days. 

5. The contractor’s claim for contract time extension based on availability of Govern- 
ment-furnished steam, is denied. 

6. The contractor’s claim for contract time extension based on allegations of delay in 
the performance of backfill operations, is denied. 

7. The contractor’s claim for contract time extension based on allegations of unusually 
severe weather conditions is allowed only to the extent that the contract time is extended 
by 4 calendar days from 234 calendar days (see paragraphs 2 and 3, above) to 238 calendar 
days. As adjusted by this and the foregoing provisions of this decision, the contract re 
quired completion of all work thereunder on or before April 5, 1962. 

8. The contractor’s claim for contract time extension based on allegations that it was 
not possible to perform the contract work within the time prescribed by the contract is 
denied. 

9. The contractor’s claim for additional compensation in the amount of $1,415,467.05, 
based on the Contractor’s allegations as to the actual costs which it incurred in the per- 
tormance of the contract work is denied. 


S&E filed its notice of appeal from this decision on September 4, 1962. The 
contractor took issue with all of the ps officer’s findings except those 
relating to time extension for labor disputes. The appeal was docketed as CA- 


161. During a prehearing conference on October 19, 1962, S&E requested leave 
to amend its complaint to include additional claims not covered in the con- 
tracting officer’s decision of August 8. Some of these claims had never been 
formally presented to the entree officer and it was agreed that these claims 


would be submitted for decision. This was done by letters to the contracting 
officer sent on October 22, which incorporated by reference several preceding 
letters. Eight new claims were asserted : 


(1) S&E demanded immediate payment of $92,794 which represented the amount found 
to be due by the contracting officer for the 6 change orders in paragraph 2 of his August 8 
decision. S&E, however, guarded its right to claim more for Change Order No. 2. 

(2) S&E asserted that the contracting officer had withheld $8,000 on the ground that 
S&H’s failure to have the basin ready at a certain time gave rise to a cause of action for 
breach of contract on the part of Hlectric Boat Company in connection with the timing of 
its work on the submarine hull installed in the basin. The contractor demanded immediate 
payment of this amount, contending that the contracting officer had no power to assess 
unliquidated damages. 

(3) S&H demanded immediate payment of $22,280 which was withheld by the con- 
tracting officer on the basis that S&H owed this amount to H.K. Ferguson & Co. (an AEC 
cost-type contractor) for aggregate material furnished S&B. 
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(4) The contracting officer had withheld $1,272 from the price of the original contract 
under his authority to withhold 10 percent of payment as the work progressed. S&E de- 
manded immediate payment of this amount, less $100 to keep the contract open. 

(5) S&E claimed an equitable adjustment in the amount of $2,323.75 for certain work 
on the foundation of column line B. 

(6) The sum of $1,322.24 was claimed for the costs of shifting from the pile of aggregate 
which was provided by the Government to a new pile, when the aggregate used was found 
by the Government to be inadequate. 

(7) The sum of $3,197.65 was claimed for repairs and modification work on the crane 
over and above that required by the contract. 

(8) An equitable adjustment was claimed for putting felt in the ventilators which were 
installed for air conditioning purposes. 

On November 8, 1962, the contracting officer allowed the sum of $1,954.41 
for extra work on the foundation of column line B but denied all of the other 
claims. S&E filed a notice of appeal from this decision on November 23, 1962, 
which was docketed as CA-162. The two appeals were consolidated and hear- 
ings were held before the Hearing Examiner in Idaho and Washington, D.C., 
during the months of December 1962 and January 1963. The Hearing Examiner 
rendered a decision on June 26, 1963, in which he sustained the appeal of S&E 
on most of its major claims. 

The unresolved claims in the two appeals were grouped for treatment by the 
Hearing Examiner as follows: 

- Time for Commencement of Performance 
Change Order No, 2 

Non-availability of Steam 

Extensions for Weather 

Acceteration 

Backfill 

Miscellaneous Claims 

Column line B 

Change in connection with aggregate 
Work on crane 

. Felting of dampers 

Impossibility of Performance at Outset 
Monies withheld and mode of settlement, if any, will be discussed briefly, in the 
conclusion. 

The Hearing Examiner held that the contractor was entitled to equitable 
adjustments under Nos. 1, 2, 3, 4, 5,6 and 7(d) of the above claims. Claims 7(b), 
7(c) and 8 were denied, and 7(a) was held to involve merely a question of 
quantum, which was not considered on the appeal. Under 9 he held that the net 
amount of $92,794.70 due under the several change orders as issued by the con- 
tracting officer should be paid immediately, together with any amounts being 
withheld to cover the Government’s — liability to Electric Boat and the 
claim for aggregate furnished by H.K. Ferguson, these being two of the three 
items included in the voucher forwarded with your submission. No reference 
was made to the third item. . 

Having excluded the question of amount from his consideration at the outset 
of the hearing, the Examiner made no findings with es thereto, but ordered 
that the ao proceed without delay to “negotiate” a final settlement in accord- 
ance with the decision. 

On on 10, 1963, the contracting officer presented a motion to the Atomic 
Energy Commission to extend the time to petition for review of the —— 
Examiner’s decision. This motion was granted by Commission Order date 
July 12, 1963. By petition dated July 30, 1963, with supporting brief attached, 
the contracting officer requested that the Commission review the Examiner’s 
decision. On November 14, 1963, the Commission in a Memorandum and Order 
granted the contracting officer’s petition for review with respect to four issues 
only. They were listed as follows: 

a. Alleged arithmetical error in the summation of delays attributable to unusually severe 
weather and failure of the Government to furnish steam for curing concrete, on the basis 
of the hearing examiner’s specific findings of such delays before and after December 7, 1961 ; 


b. The propriety of the hearing examiner's decision that an equitable adjustment of costs 
and of the 180 day period of performance specified in the contract is to be allowed on account 


1 

2. 
8. 
4. 
5. 
6. 
7. 
a. 
b. 
c. 
d 
8. 
9. 
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of delay from August 10, 1961, to September 10, 1961, in making the site available to S&E 
Contractors, Inc. ; 

c. The propriety of the hearing examiner’s conclusion that, under the terms of the con- 
tract, the contractor was not required to install felting on the blades of the dampers of the 
ventilating units installed, and that the contractor is entitled to additional compensation 
for the installation of such felting; 

d. The propriety of the hearing examiner’s admission in evidence of a telegram from Trane 

Manufacturing Co. to S&E Contractors, Inc., dated June 6, 1962, dealing with the necessity 
and desirability of installing felting on the blades of the ventilating units. 
The petition of the contracting officer for review of the decision in all other 
respects was denied. However, pending the ultimate determination of the appeal, 
the Commission deleted the last paragraph of the Examiner’s decision ad sub- 
stituted in lieu thereof the following : 

It is ordered That the appeal is sustained ; the decisions of the contracting officer herein 
are set aside to the extent set forth in this decision ; and the contracting officer is directed to 
effect promptly equitable adjustments and payments to which the appellant is entitled. In 
the event of disagreement concerning the adjustment or payment, the contracting officer 
will make a determination pursuant to the disputes clause of the contract, subject to appeal. 

On November 25, 1963, the contracting officer petitioned the Commission to 
reconsider its Memorandum and Order of November 14, 1963, on the basis that 
the Commission should have granted review of the Hearing Examiner’s deci- 
sion in toto rather than on only the four issues actually granted. This petition 
was denied by the Commission on February 11, 1964. However, with respect to 
the assi ents to the AEC of the two claims against S&E by H.K. Ferguson 
and Phillips Petroleum Company, the Commission held that if at the time of 
payment which was :lirected in its order of November 14, 1963, it appeared that 
there was a lawful claim of the Government against S&E then that fact could 
be taken into account in making the adjustment. 

As noted earlier, your letter of March 6, 1964, was forwarded to our Office b 
letter of March 27, 1964, from Mr. A.R. Luedecke, General Manager of the AEC. 
At that time the appeal to the Commission was still pending. The Commission 


rendered its decision on May 13, 1964, and a copy of this decision was trans- 


mitted to our Office by letter dated May 21, 1 
General Manager of the AEC. 

In its decision the Commission confined itself to consideration of the last 
three issues designated in its order of November 14, 1963, since the contracting 
officer had previously waived his right to file exceptions on the first issue speci- 
fied. Such waiver was based on the ground that the interests of the Government 
would not be served by seeking a modification limited only to arithmetical errors 
in the computation of delays attributable to unusually severe weather and fail- 
ure to furnish steam. 

Upon this limited review, the Commission reversed the Hearing Examiner’s 
decision that the contractor was entitled to adjustment for the full 31-day period 
from August 10 to September 10, 1961, ruling that there should be deducted from 
that period of time such part of it as was in fact usefully occupied by the con- 
tractor, but leaving that for determination as a part of the final settlement 
negotiations. The Commission also reversed the Examiner’s allowance of claim 
7(d), and modified the Final Order of the Examiner as above noted. 

It is our understanding that payment has been made of the entire balance of 
the original contract price, as modified by the several change orders, less the 
amount covered by the voucher submitted by your letter of March 6, 1964. 

The question initially presented by your submission is, therefore, whether the 
Hearing Examiner’s decision (to the extent that it has been affirmed by the 
Commission) that the Government’s withholding of the voucher items is im- 
proper, and that the amount thereof should be paid forthwith, is a final and 
conclusive adjudication which would preclude any exception by our Office to a 
payment made in obedience thereto. Since the decision in that respect involves 
prumarily and essentially a question of law, we have no hesitancy in concluding 
that the decision in that respect does not bind this Office, and that we must 
therefore determine whether the decision is correct. In making that determina- 
tion we recognize and acknowledge that under the stipulation of the Disputes 


, from the Acting Assistant 


a 


Oona -—€ *~ wh 


—_—e oo ~~ AR LD * Ft 





Comp. Gen. | DECISIONS OF THE COMPTROLLER GENERAL 451 


clause of the contract and the provisions of the “Wunderlich” act of May 11, 
1954, 68 Stat. 81 (41 U.S.C. 321-322) we must accept as conclusive the decision 
of the Commission and its authorized representative, as to disputes of fact, 
unless such decision is “fraudulent or capricious or arbitrary or so grossly 
erroneous as necessarily to imply bad faith, or is not supported by substantial 
evidence.” 

In order to enable us to make this determination we requested, and the Com- 
mission furnished, the ee record of the appeal proceedings (with the 
exception of certain exhibits hereinafter referred to). Believing that our respon- 
sibility for the settlement of all claims against the Government and for the 
auditing of the financial transactions of the administrative agencies of the 
Government would not justify us in sanctioning, even by silence, the payment 
of any claim which was brought to our attention and to which we would feel 
bound to take exception in our subsequent audit, we reviewed the entire record, 
not only with respect to the particular items involved in the voucher submitted 
but also with respect to all of the claims considered. 

Upon our initial review of the record we reached certain tentative conclusions 
which were set forth in detail in a document. Upon the request of S&E’s attor- 
neys that they be permitted to review and file a reply brief commenting in 
detail thereon, a copy of this document was forwarded to S&E in care of its 
attorneys with instructions that the reply brief be limited to the record made 
before the Hearing Examiner, since we would not consider any new matter 
not previously received as evidence by the Examiner. Since the contracting 
officer and the Atomic Energy Commission also had an interest in the outcome 
of any decision our Office might reach, copies of the document were furnished 
to them by letter of February 26, 1965, with similar instructions to limit all 
comments to the record made before the Examiner. 

By letter of April 23, 1965, the contracting officer’s attorney submitted a 
comprehensive (53 page) legal brief commenting on various facets of our draft 
document. By letter dated Tom 1, 1965, the attorneys for S&E submitted their 
legal brief. This brief was also comprehensive (51 pages) and commented in 
detail on the initial conclusions contained in the draft document. By letter of 
August 6, 1965, the Chairman of the AEC advised us that, under the circum- 
stances, he did not believe it would be appropriate or desirable for the Com- 
mission to comment on any proposed action by our Office bearing upon the 
correctness and conclusiveness of the Commission’s decision. 

Thereafter, at the request of S&E’s attorneys conferences were held in our 
Office on April 15 and 20, 1966, at which time the various issues in the Exam- 
iner’s decision were discussed in considerable detail. At the conclusion of the 
April 20 conference a request was made that S&E be allowed to submit an 
additional brief which would be primarily directed at showing what items in 
evidence before the Examiner would constitute “substantial evidence” in sup- 
port of the Examiner’s decision. This brief was submitted on July 20, 1966. 

Our decision in this case has been reached after a full and careful considera- 
tion of the briefs submitted by the attorneys for S&E and by the contracting 
officer’s attorney. However, before we turn to an examination of the Hearin 
Examiner’s decision, we should like to comment upon a basic question rai 
in S&E’s briefs of June 1, 1965 and July 20, 1966, concerning the authority and 
jurisdiction of our Office to review the Examiner’s decision as modified by the 
Commission, 

S&E’s brief of June 1, 1965, takes the position that the injection of our Office 
into a proceeding of this nature where the terms pertaining to settlement of 
disputes arising under a Government contract have been fully complied with 
by both the contractor and the Government agency, and where further recourse 
lies for both in the courts, is entirely improper. As such, S&E states, it con- 
stitutes a breach of the contract by the United States, it is an unwarranted at- 
tempt to usurp Sa by law and contract to the AEC, and it injects 
our Office into a pr ing in which our Office has no position, 
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In support of these statements, S&E points out that an orderly procedure 
has been established and substantial tentative finality has been attached to 
factual determinations in administrative proceedings of this nature, by the 
Disputes clause of the contract, the Wunderlich Act, the decision in United 
States v. Bianchi, 373 U.S. 709, and the disputes procedures of the AEC, includ- 
ing a review by the Commission itself. Also, according to S&F, it cannot be said 
that the injection of our Office into this situation is necessary to protect the 
Government’s interests, since it has been clearly established that under the 
Wunderlich Act a judicial review is available in the courts to either a contractor 
or the Government under the holding in @. J. Langenfelder & Son, Inc. v. 
United States, 169 Ct. Cl. 465, 341 F. 2d 600 (1965). 

S&E contends that our Office in purporting to act under the Budget and 
Accounting Act, 1921, 31 U.S.C. 41, is proceeding under what is only the “color 
of authority” and that the true intent of Congress with respect to our functions 
is that we be involved in the legality of expenditures, but not in Disputes clause 
proceedings. S&E states that any mght on our part to be involved in such pro- 
ceedings cannot be inferred from this “ancient” statute (i.e. Budget and Ac- 
counting Act, 1921) when at a later date, in passing the Wunderlich Act, 41 
U.S.C. 321, 322, powers of this nature were sought by our Office and expressly 
rejected. In support of this contention, S&E cites a statement appearing in 
H. Rept. No. 1 £0, 83d Cong., to the effect that objections were raised by the 
Department of Defense and various defense industries to the inclusion of the 
Comptroller General in the wording of the act because of the supposed fear that 
such inclusion would destroy the finality which existed under Defense Depart- 
ment procedures. S&E concedes that the conclusion of the report states that 
there was no intent to enlarge or change the jurisdiction of our Office; however. 
it is argued, the subsequent logical evolution of orderly administrative proce- 
dures where both sides have a fair opportunity to be heard, subject to judicial 
review, negatives the concept that our Office has any cognizance over such 
proceedings. 

S&E notes that the United States Supreme Court and our Office have recog- 
nized the principle of United States v. Holpuch, 328 U.S. 234, to the effect that 
where a contract provides a fact finding and disputes procedure the same are 
mandatory on all parties. S&E concludes that: 

* * * It cannot be denied that the Comptroller General has at all times undertaken 
to maintain some element of jurisdiction in such matters, but historically he has only 
undertaken to invoke it in extraordinary circumstances involving a situation where there 
is no other recourse available to the Government. This is not true in the present circum- 
stances, particularly in the light of the recently re-emphasized doctrine of the right of 
judicial review of a board proceeding. 

Most noteworthy, according to S&E, our action in the instant case, while giv- 
ing lip service to recognizing the limitations on our powers as to the redeter- 
mination of the facts, has proposed more than a 200 page draft review. S&E 
contends that “the right not to be judged, except in an open proceeding where 
all evidence, witnesses and parties, can be heard, and where your oppenet was 
separated from your judge, is paramount throughout all considerations of 
appeals and disputes procedure.” S&E concludes that by the most favorable 
interpretation of all the existing law and decisions, the most, that could be said 
is that our Office may have a right to consider solely questions of law pertaining 
to the disbursement aspect of this case. 

In its brief of July 20, 1966, S&E notes that the language of the Disputes 
clause embodied in the S&E contract states that the decision of the Commission 
or its duly authorized representative for the determination of appeals shall 
be final and conclusive unless determined by a “court of competent jurisdic- 
tion” to have been fraudulent, or capricious, or arbitrary, etc. Since the General 
Accounting Office is not a “court of competent jurisdiction” our Office, S&E 
contends, is without authority to review the Examiner’s decision, pointing out 
that H. Rept. No. 1380, 83d Cong., states in part: “At the same time there 1s no 
intention of setting up the General Accounting Office as a ‘Court of Claims.’” 
S&E contends that the exercise of review functions in this case would make the 
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(seneral Accounting Office another Court of Claims. In addition, S&E contends 

that over the past 12-year period between 1952 through 1964 our published 
decisions do not indicate that we have ever reviewed administrative findings 
on questions of fact. 

In connection with the jurisdictional questions raised by S&E above, it is noted 
that your letter requesting a decision raises questions and issues that go to the 
very heart of the Hearing Examiner’s decision. Many of the issues raised in your 
request for decision involve legal questions, but these are, at times, so enmeshed 
with questions of fact that the strict legal questions cannot be readily separated 
from those of a factual character. In submitting your letter of March 6, 1964, 
to our Office, the General Manager, in his letter of March 27, 1964, noted that 
your request for decision was made pursuant to 31 U.S.C. 82d which provides 
that certifying officers shall have the right to apply for and obtain a decision 
by the Comptroller General on any question of law involved in a payment on 
any vouchers presented to them for certification. The General Manager stated 
that the forwarding of your request should not be construed as a request by the 
Commission for our review of, or concurrence in, the decision reached under 
the Commission’s procedures for decisions of contract disputes and he added: 
“You will note that the Certifying Officer states the decision in this case appears 
to be based primarily on questions of law.” 

While it is true that the questions decided by the Hearing Examiner were 
in many cases questions of law, the jurisdiction of this Office to review decisions 
by contracting agencies rendered under Disputes clauses of Government con 
tracts is not limited to review of legal questions only, but extends, as well, to 
review of questions of fact and so-called mixed questions of law and fact. 

Under the Budget and Accounting Act, 1921, 42 Stat. 24, 31 U.S.C. 44, and 
the Budget and Accounting Procedures Act of 1950, 64 Stat. 832, 31 U.S.C. 2 
note, the Comptroller General of the United States, as the agent of the Con 
gress, is vested with authority to examine and audit the financial transactions 
of the Government. Section 305 of the 1921 act, 31 U.S.C. 71, provides that all 
claims and demands whatever by or against the Government and all accounts 
whatever in which the Government is interested, either as debtor or creditor, 
shall be settled or adjusted in the General Accounting Office. Section 304 of the 
same act, 31 U.S.C. 74, authorizes disbursing officers, and the heads of depart- 
ments and establishments, to apply to the Comptroller General for his decision 
upon any question involving a payment to be made by them or under them. Also, 
as you know, the provisions of 31 U.S.C. 82d under which you requested a 
decision in the present case, provide authority to the Comptroller General to 
render decisions on legal questions involved in vouchers presented for 
certification. 

Under the terms of these statutes it is well established that the legal propriety 
of payments made by public officers in the transaction of the Tusesiant 
business is subject to determination by the General Accounting Office and that 
such payments are not final until settled by the General Accounting Office which 
may disallow credit in the accounts of the fiscal officers of the Government for 
disbursements not made in accordance with law. Accordingly, in transactions 
involving an expenditure of public funds we have regularly reviewed the condi- 
tions watettving any payment made pursuant to a contractual agreement and, 
if it appeared that any payment had been improperly made or that a contractor 
had been unjustly netted at the public expense, we have taken whatever action 
was necessary to recover any amounts nan paid. In that connection, 
section 93, Title 31, U.S. Code, provides that the General Accounting Office 
shall superintend the recovery of all debts finally certified by it to be due to the 
United States. See also the provisions of 31 U.S.C. 82a-2(b). Conversely, a 
contractor who feels that he is entitled to an additional amount under a contract 
may present a claim to the General Accounting Office for settlement, regardless 
of the administrative action taken in the matter. 

While we have always recognized that in settling such claims we are bound 
to accept the administrative determination of the pertinent facts to the extent 
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that such determinations are entitled to finality, we have always reviewed, and 
sometimes questioned, administrative decisions under the standard “Disputes” 
clause on the basis of the standards prescribed in the Wunderlich Act, 41 U.S.C. 
321, 322. We believe that our jurisdiction to review Disputes clause decisions 
on such basis, as well as any other administrative determinations, is clearly 
conferred by the basic settlement and audit authority granted by the Budget 
and Accounting Act, 1921. In that regard it might be pointed out that the 
claims settlement provisions of section 305 of the Budget and Accounting Act, 
1921, have a lon den, being derived from the act of March 3, 1817, 3 Stat. 
366. While our claims determinations thereunder have no effect on the rights of 
contractors to pursue any judicial remedies which may be available to them 
and are of no binding effect in judicial proceedings, they are binding upon the 
executive agencies. 

In regard to S&E’s assertion that our Office is not a “court of competent 
jurisdiction” within the meaning of that phrase as set forth in the Disputes 
clause of its contract, we need only note that it is the Wunderlich Act and not 
the Disputes clause which governs the matter. See C.J. Langenfelder & Son, 
Ine. v. United States, supra, wherein the contractor argued that the literal 
language of the Disputes clause made an administrative decision in its favor 
final and conclusive. The contractor argued that this conclusion was strength- 
ened by the fact that the Disputes clause does not set forth any right on the part 
of the Government to appeal an adverse decision and sets up no procedure for 
such appeals, The Court of Claims rejected this argument stating (footnote 7) : 


* * * Rather, it is the Wunderlich Act which is determinative, The minimal bounds of 
judicial review must be drawn from the terms, history, and policy of that act not from 
policies speculatively drawn from the contract clauses which are themselves governed by 
the statute. 


Other aspects of the Wunderlich Act and the role of our Office thereunder 
were set forth in the Langenfelder case as follows: 


1. Plaintiff first asserts broadly that a final decision by the head of a department for the 
contractor is conclusive and cannot be reexamined in any way by this court. The argument 
is that one who contracts with the Government has virtually no choice concerning the con- 
tract’s standard terms; not the least restrictive provision is the Disputes Olause setting 
out a complete arbitral system to which the contractor must submit whenever a contro- 
versy arises under the contract; the quid pro quo for these restrictions is, in plaintiff's 
view, that a decision in the contractor’s favor at either of the two stages of this imposed 
arbitral process (by the contracting officer or the department head) may not be challenged 
by the Government. 

Whatever may have been the rule or the practice before the Wunderlich Act, 68 Stat. 81, 
41 U.S.C. §§ 321-22, that statute compels us to reject plaintiff's suggestion. It is in effect 
asking that we read into all government contracts (with Disputes Clauses) the provision 
that a claim otherwise properly before the court may not be decided on the merits if there 
was a prior administrative determination favorable to the contractor, i.e. a clause that 
administrative determinations for the contractor are automatically conclusive. The stand- 
ard Disputes Clause does not and cannot now contain such a limitation, because the Wunder- 
lich Act specifically prohibits the inclusion in a government contract of any clause making 
the decisions of an administrative official on questions of law or fact completely final and 
free from judicial review. 68 Stat. Sl, 41 U.S.C. §§ 321-22. The Act, phrased in universal 
terms, makes no qualification or exception for administrative orders sustaining the con- 
tractor.’ The opinions which may indicate a contrary position were all handed down before 
the passage of the Wunderlich legislation. In cases decided subsequent to its enactment, 
this court has not hesitated to reexamine administrative determinations upholding the 
contractor, and to upset them if the standards for review set forth in the statute call upon 
us to conclude that the decision below should not stand * * *. (Oitations omitted.) 

‘In an attempt to overcome the impact of the Wunderlich Act, plaintiff emphasizes the Ez of 
the Disputes Clause specifying the presesure by which a contractor may appeal an adverse decision 
by the Contracting Officer, but omitting any corresponding right on the part of the Government. 
Plaintiff also points to Federal ig regulations to the same effect. See 41 C.F.R. §§ 2-60.83 
2-60.6. By analogy or implication, plain , the same a should govern decisions by the head 
of the department. But the provisions relied upon by plaintiff do no more than outline the appellate 
procedure to be followed within the agency. Though they may be crucial when the court is called upon 
to dismiss a contractor's petition for failure to exhaust administrative remedies, they are irrelevant 
in the present context. Rather, it is the Wunderlich Act which is determinative. The minimal bounds 
of judicial review must be drawn from the terms, wewey, and policy of that Act, not from que 
speculatively drawn from the contract clauses which are themselves erent by the statute. We read 
the statements of commentators (cited WA plaintiff), saying or imply that only the contractor may 
“appeal” from an adverse decision, as either referring oor within the cy or as suggesting 

or 


the poactien unlikelihood that the Government able to) obtain judicial review as a 
regular matter of course. 
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The legislative history of the Wunderlich Act confirms the position, implicit in the 
statutory language, that administrative rulings against the Government are not wholly free 
from judicial review. The Comptroller General had long asserted authority to examine 
such determinations and to deny payment on the basis of illegality. When the Supreme 
Court held, in United States v. Wunderlich, 342 U.S. 98 (1951), that decisions under the 
Disputes Clause were final unless fraud was alleged and proved, the Comptroller General 
conceded that, as a result, his powers of review had been eliminated. See Hearings on 8. 
2487 Before the Subcommittee on Finality Clauses in Government Contracts of the Senate 
Committee on the Judiciary, 82d Cong., 2d sess. 4-13 (1952). One of the major reasons 
for the passage of the new Act was to assure to the General Accounting Office a limited 
right of scrutiny comparable to (though perhaps not precisely the same as) that given to the 
courts.’ Though his power to utilize all of the Wunderlich standards has been questioned by 
some, the Comptroller General has asserted, since the enactment of the statute, the same 
authority as the courts to disallow payment of a contractor’s claims notwithstanding 
agency decisions in the contractor’s favor. See, e.g., 35 Dec. Comp. Gen'l 63, 70 (1955), and 
GAO decisions referred to in the articles cited in footnote 8, supra. Where the issue is one 
of law (e.g., interpretation of the contract), this court has upheld exercises of that power. 
See Associated Traders, Inc. v. United States, supra, 144 Ct. Cl. at 749, 750, 169 F. Supp. at 
505, 506-07 (1959) ; Northrop Aircraft, Inc. v. United States, supra, 130 Ct. Cl. at 629-33, 
127 F. Supp. at 599-601 (1955).® The present case does not, of course, require us to define 
the full scope of the Comptroller General's authority, but the fact that he undoubtedly 
has some role under the Wunderlich Act helps to demonstrate that the statute applies to 
administrative decisions favoring the contractor, as well as those which are adverse. A 
tavorable determination is not removed from all examination by the courts. Issues of law, 
at the very least, are still open. 

*See 1954 U.S. Code Cong. & Adm'n News 2191, 2196-97; Note, 70 Harv. L. Rev. 350, 358-59 
(1956) ; Shedd, Disputes and Appeals: The Armed Services Board of Contract Appeals, 29 Law and 
Contemp. Prob. 39, 81-82 (1964) ; Spector, Je it “Bianchi’s Ghost’’—Or “Much A About Nothing,?”’ 
29 Law and Contemp. Prob. 87, 108-11 (1964) ; Schultz, Wunderlich Revisited: New Limits on Judicial 
Review of Administrative Determination of Government Contract Disputes, 20 Law Contemp. Prob. 
115, 117, 132-33 (1964). 

*This and other courts have sometimes overturned Comptroller General's reversals of adminis 
trative decisions sustaining contractors, but the cases have involved errors of law or the absence of 
circumstances sufficient to invalidate the administrative determination under the prevailing standards. 
In other words, the Comptroller General has been held wrong in the particular circumstances, not 


devoid of all power over such favorable decisions. See, “Fi McShain Oo. v. United States, 83 Ct. Cl. 
405, 409-10 (1936) ; Albina Marine Iron Works, Inc. v. United States, 79 Ct. Cl. 714, 719-20 (1934). 


We think that the Congress, when it was considering the Wunderlich Act, 
expressly recognized the jurisdiction of the General Accounting Office to review 
Disputes clause decisions on questions of fact or law and, moreover, deemed the 
exercise of such jurisdiction necessary and desirable. This is best demonstrated 
by a review of the legislative history of the act. 

The first section of the Wunderlich Act, 41 U.S.C. 321, provides that: 

No provision of any contract entered into by the United States, relating to the finality 
or conclusiveness of any decision of the head of any department or agency or his duly 
authorized representative or board in a dispute involving a question arising under such 
contract, shall be pleaded in any suit now filed or to be filed as limiting judicial review of 
any such decision to cases where fraud by such official or his said representative or board is 
alleged : Provided, however, that any such decision shall be final and conclusive unless the 
same is fraudulent or capricious or arbitrary or so grossly erroneous as necessarily to 
imply bad faith, or is not supported by substantial evidence. 
The Wunderlich Act does not provide that administrative decisions on dis- 
puted questions are final and conclusive unless determined by a “court of com- 

tent jurisdiction” to have been fraudulent or capricious or arbitrary, etc. 
On the contrary, the act merely provides that “any such decision shall be final 
and conclusive unless the same is fraudulent or capricious or arbitrary,” etc. 
The Wunderlich Act does not identify the forum in which it is to be determined 
that a decision is fraudulent or capricious, etc., and the legislative history of 
the act shows that the Congress deliberately omitted naming the forum. 

As H. Rept. No. 1380, 83d Cong., points out, the Senate during the 82d 
Congress passed S. 2487 but it was too late in the session for the House to act. 
Section 1 of S. 2487, as passed by the Senate, provided: 

That no provision of any contract entered into by the United States, relating to the 
finality or conclusiveness, in a dispute involving a question arising under such contract, 
of any decision of an administrative official, representative, or board, shall be pleaded as 
limiting judicial review of any such decision to cases in which fraud by such official, repre- 
sentative, or board is alleged; and any such provision shall be void with respect to any 
such decision which the General Accounting Office or a court, having jurisdiction, finds 


fraudulent, grossly erroneous, so mistaken as necessarily to imply bad faith, or not sup 
ported by reliable, probative, and substantial evidence. [Italic supplied.) 
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Senate Rept. No. 1670, 82d Cong., 2d sess., which accompanied S. 2487, stated : 


The committee wishes to point out with respect to the language contained in the bill, 
“in the General Accounting Office or a court having jurisdiction,” that it is not intended to 
narrow or restrict or change in any way the present jurisdiction of the General Accounting 
Office, either in the course of a settlement or upon audit; that the language in question is 
not intended either to change the jurisdiction of the General Accounting Office or to grant 
any new jurisdiction, but simply to recognize the jurisdiction which the General Account- 
ing Office already has. 

It should also be pointed out that in speaking of a court “having jurisdiction” the com- 
mittee intends to negative both the possibility of a construction which would give basis for a 
contention that this bill itself was granting a court jurisdiction to review Government 
contracts; and also any construction that would give a basis for a collateral attack on 
such contracts in a court not having direct jurisdiction of the contract itself. 

On June 8, 1953, during the 1st session of the 83d Congress the Senate passed 
S. 24 which contained the identical language of S. 2487. S. Rept. No. 32 which 
accompanied S. 24 contained the same statements as those quoted above from 
S. Rept. No. 1670. 

Thereafter, in the 83d Congress, 2d session, S. 24 was passed and became the 
Wunderlich Act in its present form. This S. 24 cniteel the phraseology “the 
General Accounting Office or a court, having jurisdiction” because of the objec- 
tions thereto by the Department of Defense and various defense industries. 
See H. Rept. No. 1380. The present Wunderlich Act language was based on an 
amendment to the various bills then being considered which was submitted by 
our Office in the form of a substitute by letter dated December 30, 1953. See 
H. Rept. No. 1380. The omission of the words “General Accounting Office 
or a court having jurisdiction” in the substitute draft was predicated upon the 
conclusion that specific mention of our Office or the courts in the act was un- 
necessary to confer review jurisdiction either upon our Office or upon the 
courts. In this connection it should be noted that our Office had never asked for 
authority it did not have prior to the decision in the Wunderlich case. Prior to 


that decision we had consistently taken the position that Disputes clause de- 
’ Pp I 


cisions on questions of fact or law were not binding on our Office if under 
settled judicial precedents they would not be binding upon the courts, and that 
we had full authority to review such decisions under the same standards applied 
by the courts. Since, as indicated in S. Rept. No. 1670, the specific mention of 
our Office or the courts in S. 2487 was not intended to change the existing 
authority of either forum or to grant new jurisdiction to either forum, our 
Office did not feel that the omission of such mention would or could change the 
result in S. 24 as finally adopted. Representatives of our Office testified to that 
effect on January 21, 1954, during the hearings on the substitute bill S. 24. See 
pages 36-42, Hearings before Subcommittee No. 1 of the Committee on the 
Sotielary, House of Representatives, 83d Cong., ist and 2d sessions, on H.R. 
1839, S. 24, H.R. 3634 and H.R. 6946. Moreover, H. Rept. No. 1380, which ac- 
companied the bill which became law specifically states that: 


* * * The proposed legislation also prescribes fair and uniform standards for the 
judicial review of such administrative decisions in the light of the reasonable requirements 
of the various Government departments and agencies, of the General Accounting Office 
and of Government contractors * * *. 

= . . . * o . 


The proposed legislation, as amended, will not add to, narrow, restrict, or change in any 
way the present jurisdiction of the General Accounting Office either in the course of a 
settlement or upon audit, and the language used is not intended either to change the 
jurisdiction of the General Accounting Office or to grant any new jurisdiction, but simply 
to recognize the jurisdiction which the General Accounting Office already has. 

The elimination of the specific mention of the General Accounting Office from the pro- 
visions of the bill as amended should not be construed as taking away any of the juris- 
diction of that Office. It is intended that the General Accounting Office, as was its practice, 
in reviewing a contract and change orders for the purpose of payment, shall apply the 
standards of review that are granted to the courts under this bill. At the same time there 
is no intention of setting up the General Accounting Office as a “court of claims.” Nor 
should the elimination of the specific mention of the General Accounting Office in the bill 
be construed as limiting its review to the fraudulent imtent standard prescribed by the 
Wunderlich decision. (Italic supplied.] 
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Finally, see 100 Congressional Record 5510; 5717-5718 (April 26, 1954; 
April 29, 1954) where the floor leaders on the legislation assured the members 
of the Senate and the House that the bill was satisfactory to the General Account- 
ing Office. Senator McCarran, who authored the Senate bill, also stated : 

* * It is my understanding the Department of Justice takes the view that 
the House language will accomplish the same purpose as the Senate langua 
[i.e. S. 24 which passed on June 8, 1953 and which was identical to S. 2487]. Tt 
is my further witeteniion that the Comptroller General of the United States 
has expressed complete satisfaction with the House language, and has declared 
that in his opinion it will accomplish the purposes sought to be served by the 
Senate language. 
o * . « * . . 
Mr. Cassr. Can the Senator from Nevada tell us how the assurance was given 
that the bill was satisfactory to the General Accounting Office? Would the Sen- 
ator kindly restate the assurance which he voiced with reference to the opinion 
of the General Accounting Office ? 

Mr. McCarran. The General Accounting Office is satisfied with the language 
of the House bill. It has assured me of that. 

Mr. Case. The Comptroller General has assured the Senator from Nevada 
on that point? 

Mr. McCarran. That is correct; otherwise I would not care to go along. 


* . . . * = * 

Mr. Ture. As I understand, the bill was passed by the Senate, and a similar 
bill was passed by the House. The only question involved is a modification of 
the language in the Senate bill, and the two bills agree in their effect, so to speak ? 

Mr. Cannas. That is correct. 

Mr. Ture. There is nothing else of a legislative nature involved? 

Mr. McCarran. That is correct. [ Italic supplied. ] 

It is thus apparent that in drafting S. 24, as finally enacted, the Congress 
intentionally refrained from mentioning both our Office and the courts on the 
assumption that it was unnecessary to do so since both forums already possessed 
the requisite authority and juris iction to review administrative decisions on 
questions of fact or law. The “standards of review that are granted to the courts” 
under the Wunderlich Act, and which H. Rept. No. 1380 makes clear are to be 
exercised by the General Accounting Office, are standards relating solely to 
decisions on questions of fact (i.e. fraud, arbitrariness, capriciousness, not sup- 

orted by substantial evidence, etc.). Moreover, as that report. makes clear, the 


> 

Geert Accounting Office is not limited in its review to the fraudulent intent 
standard prescribed by United States v. Wunderlich, 342 U.S. 98. This fraud 
standard, it should be noted, was, and still is, one of the standards of review 
applicable to decisions on questions of fact. Thus, the conclusion is inescapable 


that the Congress recognized that our Office did ee oe to review these 


matters both prior and subsequent to the Wwnderlich decision, and that the 
Wunderlich Act was not intended to affect such jurisdiction. It is equally clear 
from the legislative history that in exercising such jurisdiction after passage 
of the act, it was the congressional intent that our Office would apply the same 
standards in reviewing factual determinations that the courts would apply under 
the act. In this connection, see also the report prepared for the Select Commit- 
tee on Small Business, United States Senate, entitled ser ion and Effective- 
ness of Government Boards of Contract Appeals” by Professor Harold C. Petro- 
witz, 89th Cong., 2d sess, July 28, 1966, page 29. 

The minimal bounds of review by our Office of administrative Disputes clause 
decisions must be drawn from the terms, history and policy of the Wunderlich 
Act, “not from the contract clauses which are themselves governed by the stat- 
ute.” C.J. Langenfelder & Son, Inc. v. United States, supra. Accordingly, it must 
be concluded that the language regarding a “court of competent jurisdiction” 
appearing in the Disputes clause of the S&E contract can have no effect upon the 
authority of the General Accounting Office to review and question the Examin- 
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er’s and Commission’s findings on questions of fact in this case, since such lan- 
guage goes beyond not only the literal and governing provisions of the Wunder- 
ich Act, but the clear legislative history of what those provisions are intended 
to mean as well. 

Experience in our office has shown that erroneous decisions in favor of con- 
tractors have sometimes been made by administrative officials under standard 
Disputes clauses. Contractors, of course, have a right to judicial review which 
serves to protect them from administrative decisions that fail to meet the mini- 
mum standards set forth in the Wunderlich Act. But how is the Government to 
be protected from erroneous adverse decisions which fail to meet the Wunderlich 
standards? As the Langenfelder case indicates, Disputes clause decisions favor- 
able to contractors are reviewable by the courts; however, the crucial question 
here, which S&E overlooks, is not whether the Government has the right to 
judicial review of adverse decisions but in what manner and under what proce- 
dure can the Government get to the courts for such a review? Since Disputes 
clause decisions are those of the head of the department or agency involved 
appeal by the agency would be highly unlikely. The Court of Claims recognized 
this unlikelihood in Langenfelder. See footnote 7 of that decision quoted above. 
Moreover, in view of the lack of judicial pronouncement on the point, there may 
be a question whether the Government has standing to file an appeal directly 
with the courts challenging an adverse decision by one of its agencies under a 
Disputes clause. In that connection, see report prepared for the Select Commit- 
tee on Small Business, U.S. Senate, 89th Cong., 2d sess., entitled “Operation and 
Effectiveness of Government Boards of Contract Appeals,” by Professor Harold 
C. Petrowitz, July 28, 1966, pages 29-30. It is obvious, therefore, that unless this 
Office raises an objection, elther upon its own initiative or upon a submission by 


an accountable officer having responsibility for approval or payment of the 
award, and directs the department head not to make payment under a particu- 
lar decision, adverse decisions that fail to meet the Wunderlich standards will go 


undetected and unremedied. Thus, while S&E contends that the Comptroller 
General should not assume jurisdiction to consider this case, “thereby allowin, 
the appeal to proceed through the proper and ordinary disputes Channel,” suc 
contention ignores the obvious fact that where, as here, the disputes procedure 
has been exhausted in the contracting agency, there would be no further channel 
open to remedy an erroneous Disputes clause decision against the Government’s 
interest unless our Office exercised its traditional jurisdiction to question such 
a decision. 

The argument has been made that the Government is not in need of the pro- 
tection afforded by judicial review since the decisions to be reviewed are ren- 
dered by Government officials. We think that such an argument overlooks the ob- 
vious fact that Government officials can err in favor of contractors as well as in 
favor of the Government. The argument also ignores the fact that contract dis- 
putes hearings are adversary proceedings in which the hearing tribunal should 
be impartial and independent. A tribunal’s decision must meet the high stand- 
ards of finality prescribed in the Wunderlich Act. To view these tribunals 
purely as agents of the Government would reduce them to a subservient status 
with the implication that they are not in a position to exercise independent, fair 
and impartial judgment. The contract appeal tribunals have become institution- 
alized and have a long and honorable history of fair and impartial adjudica- 
tion of disputes. Like any tribunal, judicial or administrative, they may com- 
mit errors of law or fact but no responsible critic today would contend that they 
are mere creatures of a department or agency and that in the hearing of a case 
they represent the department’s or agency’s interest. At the same time, it must 
not be overlooked that these Seon tenting tribunals or officers are created 
solely by administrative action, have no statutory powers, and can exercise only 
such authority as is delegated to them by the agency or department heads who 
create them. In the end, their power can i no greater than that of their creator 
and their actions can have no greater effect than would the action of the agency 
head. Since the primary objective of the Budget and Accounting Act, 1921, was 
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the creation of an authority outside the Executive, responsible only to the Con- 

ress, to check and prevent administrative action contrary to statutory fiscal 
limitations imposed by the Congress, it seems imperative, especially in view of 
the billions of dollars annually expended under Federal contracts, that our 
Office take the action needed to protect the Government’s interest whenever 
administrative Disputes clause decisions are brought to our attention which, in 
our opinion, fail to meet the finality standards of the Wunderlich Act. In that 
connection, the duty of our Office was spelled out long ago by the Court of 
Claims in Longwill v. United States, 17 Ct. Cl. 288 (1881) and Charles v. United 
States, 19 Ct. Cl. 316 (1884). The court, in the latter case, stated : 

When, in the course of the examination of accounts in the Departments, suspicions are 
aroused or doubts are entertained as to the validity of the demands of claimants, the parties 
may be sent to this court to prove their cases under the rules and forms of law, upon legal 
and competent evidence, or their demands may be rejected altogether, leaving the claimants 
to prosecute them here upon their own voluntary petitions, if they so desire. That is the 
main protection which the accounting officers can secure for themselves and for the Gov- 
ernment in the case of claims of doubtful validity in fact or in law, and especially of claims 
as to which there is a reasonable suspicion of fraud, irregularity, or error. 

While it is recognized that the Longwill and Charles cases did not involve 
claims presented under the Disputes clause procedure, nevertheless, the court’s 
statement on the duty of this Office as to the action to be taken when doubtful 
claims are brought to our attention is as sound today as it was then, especially 
when it is remembered that, by act of the Congress, Disputes clause decisions 
on questions of law are not final and that decisions on questions of fact are 
final only if they meet the Wunderlich Act standards of review. 

In regard to S&E’s assertion that the exercise of review functions in this 
case would make our Office another “Court of Claims” it need only be noted that, 
while our decision making function is at least quasi-judicial, such a result is 
neither intended nor soaiibe. The Court of Claims, like any duly constituted 
court, has the authority and power to render decisions and judgments which are 


binding and conclusive upon both parties to a suit properly before it. The Gen- 
eral Accounting Office is not a court and its decisions under the Budget and 
Accounting Act, 1921, have no binding effect = private parties or in judicial 
proceedings. Such parties have eae had the right to pursue any judicial 


remedies which may be available to them regardless of any previous decisions 
rendered by the Comptroller General. This right to a judicial remedy exists 
whether the claim which has previously been denied by the General Accounting 
Office is one arising outside the Disputes clause or under the Disputes clause. 
Our function under the Wunderlich Act therefore is not that of another “Court 
of Claims” which has power to conclusively bind the contractor as well as the 
Government. Rather, as the Congress intended, our role under the Wunderlich 
Act is precisely what it has always been even before passage of the act—a role, 
as ne out in the Longwill and Charles cases, supra, which, through inter- 
vention, makes it possible for the Government to receive the protection afforded 
by a review in the Court of Claims or any other court having jurisdiction. 

Contrary to the assertion in S&E’s brief of July 20, 1966, our Office has exer- 
cised its jurisdiction to review administrative Disputes clause decisions on 
questions of fact on a number of occasions. For example, see 43 Comp. Gen. 1; 
35 id. 512; B-142040, August 27, 1962; 45 Comp. Gen. 693 ; B-144847, February 
14, 1961. See also McShain Co. v. United States, 83 Ct. Cl. 405 and Albina 
Marine Iron Works, Inc. v. United States, 79 Ct. Cl. 714 which are cited in C./. 
Langenfelder, Inc. v. United States, footnote 9, supra. Both McShain and 
Albina Marine Iron Works involved reversals by our Office of administrative 
decisions on questions of fact. In explaining its subsequent overruling of our 
decisions in those two cases the Court of Claims in Langenfelder stated: “In 
other words, the Comptroller General has been held wrong in the particular 
circumstances, not devoid of all power over such favorable decisions.” 

In view of these considerations, we think that action by our Office in this case 
need not be predicated upon, or circumscribed by, a “request” for our “review 
of, or concurrence in” the decision reached by the Hearing Examiner as re- 
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viewed and modified by the Commission. Nor, for that matter, as indicated 
above, will our decision be limited to the three issues raised by you with respect 
to the voucher. Your request for decision brings into issue nearly all of the more 
fundamental questions decided by the Hearing Examiner, but even if it did not, 
our responsibility under law would not be discharged were we to ignore a 
questionable claim allowance once brought to our attention. 

We realize, of course, that the scope of our review in this case is broad and 
far reaching. In view of the fact that our decision may give rise to further 
litigation entailing further effort and expense to both parties in the dispute, our 
conclusions in this case were not aaa lightly. We recognize that due regard 
must be given to the Hearing Examiner’s opportunity to judge the credibility 
of the witnesses who testified at the hearing. This factor was carefully con- 
sidered by our Office. However, upon comparison of the testimony of various 
witnesses from both sides, as recorded in the hearing transcript, with the docu- 
mentary evidence (e.g. the daily logs of the work, minutes of the weekly 
meetings, correspondence between the parties, progress pictures and official 
weather data), we have concluded that any possible effect of the Examiner’s 
opportunity to judge the credibility of witnesses was more than outweighed 
by the inconsistencies and cnaimadiahinna revealed by our comparison. Our 
review of the record reveals that these last mentioned documents directly 
contradict the testimony of various S&E witnesses during the hearing in several 
vital and controlling areas of the issues presented. It is important to note in 
that connection, that the documentary evidence referred to was prepared or 
compiled contemporaneously with the events described therein ca contempo- 
raneously with the construction work as it progressed. 


It is contended by S&E’s Counsel that our Office does not have the facilities 
to conduct administrative hearings in Disputes clause cases. It is noted, however, 
that under the rule set forth in the Bianchi case, supra, the review of a depart- 
mental decision on a question of fact arising under a Disputes clause must, 


under the Wunderlich Act, be confined to consideration of the record before 
the noe ment and no new evidence may be received on such questions. Thus, 
even if we were equipped to conduct hearings and wished to grant a de novo 
review on this case, the Bianchi rule would not permit it. It should also be noted 
that S&E was not precluded from presenting any legal arguments pertainin 
to this case that it wished to submit, as fully as it could have done in a judicia 
review. S&E availed itself of this opportunity and submitted legal briefs to 
our Office by letters dated May 15, August 17, September 17, 1964, June 1, 1965, 
and July 20, 1966. The contracting officer’s attorney also submitted several legal 
briefs. All of these briefs were carefully considered. It might also be mentioned 
that the S&E June 1, 1965, and July 20, 1966, briefs are indicative of the serious- 
ness with which we view this case since these briefs are in response to a proposed 
draft of decision by this Office, and its release for comment to the interested 
parties is a procedure normally not followed in this type of case. In view of the 
voluminous record, and also the complexities of the issues involved, together 
with the fact that many factual as oa as legal questions are involved, we felt 
that we could do no less than offer it for comments or objections. The draft 
document, contrary to S&E’s assertion, is not a redetermination of the facts 
but a review of the record before the Hearing Examiner to determine whether 
his findings, as modified by the Commission, are entitled to finality under the 
Wunderlich Act standards. 

The hearing before the Hearing Examiner was conducted over a period of 13 
days in Idaho Falls, Idaho, and in Washington, D.C., during the months of 
December 1962 and January 1963. Extensive testimony was presented by wit- 
nesses from both sides—the hearing transcript ran to a length of 2442 pages. 
Numerous documents and data were introduced into evidence—25 by the Cov. 
ernment, designated as 1 through 25, and 30 by S&E, designated as A through 
DD. In addition, 5 exhibits were received in evidence which were designated as 
exhibits of the Hearing Examiner. The exhibits on both sides were varied and 
complete, covering nearly evéry aspect of the issues involved. They included, 
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among other things, periodic photographs of construction progress, minutes of 
weekly construction meetings, daily logs of the work, Department of Com- 
merce local climatological data, contract drawings and correspondence between 
the parties. 

Because of the import of the decision of the United States Supreme Court in 
United States v. Carlo Bianchi and Company, [nc., 373 U.S. 709 (1963), a few 
comments on the nature of the evidence in the case transmitted to this Office, and 
upon which our review was based, appear warranted. In the Bianchi case, the 
Supreme Court held that, apart from questions of fraud, the review of a 
departmental decision on a question of fact arising under a Disputes clause 
must, under the Wunderlich Act, be confined to consideration of the record 
before the department, and that the reviewing court may not receive new 
evidence on such questions. See also the recent decisions by the Supreme Court 
in United States v. Utah Construction & Mining Co., 384 U.S. 394 and United 
States v. Anthony Grace & Sons, Inc., 384 U.S. 424. At the outset it should be 
noted that no new evidence, not previously considered by the Hearing Examiner 
and/or Commission, was considered by our Office in the review of this case. 
However, a few of the exhibits which were presented in evidence at the hearing 
were not before us for consideration. They consist of the following: contracting 
officer’s exhibit 7; S&E exhibits B, N, O, and X, and Hearing Examiner 
exhibits 1, 4 and 5. However, we do not think, for the reasons stated below, that 
their absence from the record before our Office could affect, in any way, the 
completeness of our review or the validity of our conclusions. 

S&E exhibit B consisted of a scale model of the project which, during the 
early portion of the hearing, was assembled, piece by piece, by S&E witnesses Lo 
illustrate the steps and sequence of construction. The model was built by S&E 
after completion of the contract for the purposes of the hearing and, in and of 
itself, has no probative value as evidence of what transpired between the parties 
during the course of the contract. While the model may have been useful to 
acquaint a person who was not present at the site during the construction period 
with the nature, size and elements of the project, other evidence, of more 
probative value, is available for that purpose. This other evidence consists of 
photographs taken at regular intervals during the construction, minutes of 
weekly meetings, contract drawings and the daily logs of the work. For these 
reasons and, also, because of the practical difficulties involved in moving the 
model from the AEC headquarters building to this Office, we did not request 
submission of the model here. 

A large portion of the hearing was devoted to the claim of impossibility of 
performance. Most of the evidence on this claim consisted of expert testimony 
based on an analytical system, called the “critical path method,” which is used 
to determine necessary time for construction and which we need not go into 
here. Contracting officer’s exhibit 7, S&E exhibits N and O, and Hearing Exam- 
iner’s exhibits 1, 4 and 5 are related to the impossibility claim. As the Fiearing 
Examiner recognized, his authority to grant relief on a claim under the Disputes 
clause must be based on some provision in the contract providing for such relief. 
See Utah Construction & Mining Co. v. United States, 168 Ct. Cl. 522, affirmed 
on this point 384 U.S. 394. While a claim of impossibility may be set up as a 
defense in an action for breach of contract, there was no authority under the 
contract to grant affirmative relief on such a claim. The Examiner rejected 
S&E’s claim for time extensions because of impossibility of performance “as 
a matter of law.” We are in complete agreement with the Tegel soundness of the 
Examiner’s conclusion in this regard. Since the evidence and exhibits cited 
above related to a claim not properly presentable under the Disputes clause, 
they were deemed immaterial for consideration in our review. 

SRE exhibit X was an analysis prepared by S&E showing the cost of provid- 
ing 64 carpenters to man the job which the Government witness, Commander 
Anderson, who was the Contracting Officer’s Representative at the site, had 
earlier testified was the proper size force for the project. When this exhibit was 
offered in evidence, the attorney for the contracting officer objected on the 
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zround that it was irrelevant. The issue of the number of carpenters that should 
oo been used on the job will be discussed later. In any event, however, the 
data and cost figures contained in exhibit X were fully disclosed and discussed 
by Mr. Elder in his testimony during the hearing (pp. 2388-2391 of the Tran- 
script). For these reasons it is not felt that the physical presence of exhibit X 
is necessary for consideration in our review. 

Our review of the Examiner’s decision, as modified by the Commission, has 
been made on the basis of the entire record, with the exceptions noted above. 
The phrase “substantial evidence” has been defined as “such relevant evidence as 
a reasonable mind might accept as adequate to support a conclusion.” Edison 
Company v. National Labor Relations Board, 305 U.S. 197, 229. In enacting the 
Wunderlich Act it is clear that Congress intended to adopt the Edison Com- 
os ease definition of “substantial evidence.” See H. Rep. No. 1380, page 4. 

lowever, in applying the “reasonable mind” criterion of the Edison Company 
case it has been held that the record made before the deciding official or body 
must be considered as a whole. See Lee Hoffman v. United States, 166 Ct. Cl. 39, 
51, where the court said: 

Defendant urges that the criterion set forth in Bateson Co. v. United States, 149 Ct. Cl. 
514, 518 (1960) that substantial evidence means “such evidence as might convince a 
reasonable man, to support the conclusion reached by the agency officials,” is fully met in 
this case. Even were we to assume that there is some evidence which, standing alone, might 
convince a reasonable man to support the Board's conclusion, this, in and of itself would 
not be sufficient here. As we stated, in Williams v. United States, 130 Ct. Cl. 435, 441, 127 F. 
Supp. 617, 619, cert. denied, 349 U.S. 988 (1955) : 

“The fact that there is evidence, considered of and by itself, to support the administrative 
decision is not sufficient where there is opposing evidence so substantial in character as to 
detract from its weight and render it less than substantial on the record as a whole.” 
For other cases in accord with the above ruling see United States v. Hamden 
Co-operative Creamery Company, Inc., 185 F. Supp. 541, affirmed 297 F. 2d 130; 
Rheem Manufacturing Company v. United States, 153 Ct. Cl. 465; River Con- 
struction Corporation v. United States, 159 Ct. Cl. 254; Fehlhaber Corporation 
v. United States, 138 Ct. Cl. 571, cert. denied 355 U.S. 877; Fox Valley Engi- 
neering, Inc. vy. United States, 151 Ct. Cl. 288; and Russel H. Williams, et. al. v. 
United States, 130 Ct. Cl. 435. In the last cited case the Court of Claims stated 
(pp. 440, 441): 


We are satisfied from the evidence and have found as a fact that the decision of the head 
of the department was not supported by substantial evidence. In reaching this conclusion 
we have considered the evidence on both sides in order to determine whether it appears 
that the evidence in support of the administrative decision can fairly be said to be sub- 
stantial in the face of opposing evidence. See Willapoint Oysters v. Ewing, 174 F. 2d 676, 
certiorari denied 338, U.S. 860. In a recent decision by the Supreme Court, Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474, 487, the Court made the following 
statement with respect to the rule relating to substantiality of evidence to support an 
administrative decision : 

“Whether or not it was ever permissible for courts to determine the substantiality of 
evidence supporting a Labor Board decision merely on the basis of evidence which in and 
of itself justified it, without taking into account contradictory evidence or evidence from 
which conflicting inferences could be drawn, the new legislation [Administrative Pro- 
cedures Act and Taft-Hartley Act] definitively precludes such a theory of review and bars 
its practice. The substantiality of evidence must take into account whatever in the record 
fairly detracts from its weight. This is clearly the significance of the requirement in both 
statutes that courts consider the whole record.” 

The fact that there is evidence, considered of and by itself, to support the administrative 
decision is not sufficient where there is opposing evidence so substantial in character as to 
detract from its weight and render it less than substantial on the record as a whole. 

As we view the evidence, it is difficult to see how it could be said that there was sub- 
stantial evidence to support the decision made by the contracting officer and the head of 
the department in the face of the opposing evidence * * *. [Italic supplied.] 


See, also, the Fehlhaber Corporation case, supra, at page 578, where the Court 
of Claims observed : 


In this light, the decision of the Corps of Engineers Claims and Appeals Board is not 
supported by substantial evidence and is in fact contrary to the overwhelming weight of 
the evidence as the ensuing discussion herein will point out * * * 

Compare the statement in an opinion of the Trial Commissioner, adopted by the 
Court of Claims in a Per Curiam opinion, in the Fow Valley Engineering, Inc. 
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case, supra, (p. 241) that a decision of the Armed Services Board of Contract 
Appeals was “grossly erroneous, and is not substantially supported by the 
credible and probative evidence.” 

In our considered opinion, for the reasons set forth hereafter, the decision 
rendered by the Hearing Examiner, as modified by the Commission, fails in 
several vital respects to meet the standards set forth in the Wunderlich Act as 
prerequisite to conferring finality upon such decision. With respect to those 
claims submitted by Sa which involve questions of fact, we think that the 
Examiner’s decision is not supported by substantial evidence. 

We also think the Examiner’s decision contained serious errors of law, as will 
be noted hereinafter. 

In regard to the evidence relied upon by the Examiner in support of his 
decision, we believe, to borrow the words of the Court of Claims in the Williams 
case, supra, that “there is opposing evidence so substantial in character as to 
detract from its weight and render it less than substantial on the record as a 
whole.” To put it another way, we do not believe that the evidence in support 
of the Examiner’s conclusions when considered together with the other evidence 
of record, is “such relevant evidence as a reasonable mind might accept as 
adequate to support” such conclusions. It is on the basis of these criteria that 
we have reviewed the Examiner’s decision to determine whether it is supported 
by substantial evidence. Accordingly, when S&E’s individual claims are dis- 
cussed hereinafter and we cotslnds that the Examiner’s findings on factual 
aes are not spoerios by “substantial evidence” our conclusions result 

rom application of the above criteria, as laid down in the Edison Company and 
Williams cases. We cannot help but feel that in reaching his decision, the Ex- 
aminer either ignored, wrk a, or failed to give proper weight to the vast 
amount of uncontroverted evidence introduced by the Government in the form 
of testimony, official weather data, daily logs of the construction work kept 
by both parties, official minutes of wonky construction meetings, and corre- 


spondence between the parties on the various issues which arose from time to 


time. The latter four categories of evidence, in our view, have especially signifi- 
cant probative value since these documents were compiled or composed con- 
temporaneously with the construction work as it progressed and they were not 
challenged by S&E during the hearing as being inaccurate, misleading or 
erroneous. As noted earlier, the testimony of S&E’s witnesses is contradicted by 
this unchallenged documentary evidence in several vital respects. It is also our 
belief, as will be demonstrated hereafter, that the Examiner failed to adequately 
evaluate the evidence introduced by S&E, since a close inspection and analysis 
of that evidence indicates much of it is very general and imprecise in nature 
and in some important instances is internally contradictory and inconsistent. 

The contract included the following pertinent provisions, which, for the sake 
of ready reference, will all be quoted here as follows: 


GENERAL PROVISIONS 


8. CHANGES 

The Contracting Officer may at any time, by a written order, and without notice to the 
sureties, make changes in the drawings and/or specifications of this contract and within 
the general scope thereof. If such changes cause an increase or decrease in the amount 
due under this contract, or in the time required for its performance, an equitable adjust- 
ment shall be made and the contract shall be modified in writing accordingly. Any claim 
of the Contractor for adjustment under this clause must be asserted in writing within 30 
days from the date of receipt by the Contractor of the notification of change: Provided, 
however, That the Contracting Officer, if he determines that the facts justify such action, 
may receive and consider, and adjust any such claim asserted at any time prior to the date 
of final settlement of the contract. If the parties fail to agree upon the adjustment to be 
made the dispute shall be determined as provided in Clause 6 hereof. But nothing provided 
in this clause shall excuse the Contractor from proceeding with the prosecution of the 
work as changed. Except as otherwise herein provided, no charge for any extra work or 
material will be allowed. 


4. CHANGED CONDITIONS 


The Contractor shall promptly, and before such conditions are disturbed, notify the 
Contracting Officer in writing of: (1) subsurface or latent physical conditions at the site 
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differing materially from those indicated in this contract, or (2) unknown physical condi- 
tions at the site, of an unusual nature, differing materially from those ordinarily encoun- 
tered and generally recognized as inhering in work of the character provided for in 
this contract. The Contracting Officer shall promptly investigate the conditions, and if he 
finds that such conditions do so materially differ and cause an increase or decrease in the 
cost of, or the time required for, performance of this contract, an equitable adjustment 
shall be made and the contract modified in writing accordingly. Any claim of the Con- 
tractor for adjustment hereunder shall not be allowed unless he has given notice as above 
required ; provided that the Contracting Officer may, if he determines the facts so justify, 
consider and adjust any such claim asserted before the date of final settlement of the 
contract. If the parties fail to agree upon the adjustment to be made, the dispute shall 
be determined as provided in Clause 6 hereof. 


5. TERMINATION FOR DEFAULT-—-DAMAGES FOR DELAY--TIME EXTENSIONS 


(a) If the Contractor refuses or fails to prosecute the work, or any separable part 
thereof, with such diligence as wiil insure its completion within the time specified in this 
contract, or any extension thereof, or fails to complete said work within such time, the 
Government may, by written notice to the Contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been delay. In such event the 
Jovernment may take over the work and prosecute the same to completion, by contract or 
otherwise, and the Contractor and his sureties shall be liable to the Government for any 
excess cost occasioned the Government thereby, and for liquidated damages for delay, 
as fixed in the specifications or accompanying papers, until such reasonable time as may be 
required for the final completion of the work, or if liquidated damages are not so fixed, 
any actual damages occasioned by such delay. If the Contractor's right to proceed is so 
terminated, the Government may take possession of and utilize in completing the work 
such materials, appliances, and plant as may be on the site of the work and necessary 
therefor. 

(b) If the Government does not terminate the right of the Contractor to proceed, as 
provided in paragraph (a) hereof, the Contractor shall continue the work, in which 
event he and his sureties shall be liable to the Government, in the amount set forth in the 
specifications or accompanying papers, for fixed, agreed, and liquidated damages for each 
calendar day of delay until the work is completed or accepted, or if liquidated damages are 
not so fixed, any actual damages occasioned by such delay. 

(c) The right of the Contractor to proceed shall not be terminated, as provided in para- 
graph (a) hereof, nor the Contractor charged with liquidated or actual damages, as pro- 
vided in paragraph (b) hereof because of any delays in the completion of the work due 
to unforeseeable causes beyond the control and without the fault or negligence of the Con- 
tractor, including, but not restricted to, acts of God, or of the public enemy, acts of the 
Government, in either its sovereign or contractual capacity, acts of another contractor in 
the performance of a contract with the Government, fires, floods, epidemics, quarantine re- 
strictions, strikes, freight embargoes, and unusually severe weather, or delays of sub- 
contractors or suppliers due to such causes: Provided, That the Contractor shall within 10 
days from the beginning of any such delay, unless the Contracting Officer shall grant a 
further period of time prior to the date of final settlement of the contract, notify the Con- 
tracting Officer in writing of the causes of delay. The Contracting Officer shall ascertain the 
facts and the extent of the delay and extend the time for completing the work when in his 
judgment the findings of fact justify such an extension, and his findings of fact thereon 
shall be final and conclusive on the parties hereto, subject only to appeal as provided in 
Clause 6 hereof. 


6. DISPUTES 


(a) Except as otherwise provided in this contract, any dispute concerning a question of 
fact arising under this contract which is not disposed of by agreement shall be decided by 
the Contracting Officer, who shall reduce his decision to writing and mail or otherwise fur- 
nish a copy thereof to the Contractor. The decision of the Contracting Officer shall be final 
and conclusive unless, within 30 days from the date of receipt of such copy, the Contractor 
mails or otherwise furnishes to the Contracting Officer a written appeal addressed to the 
Commission. The decision of the Commission or its duly authorized representative for the 
determination of such appeals shall be final and conclusive unless determined by a court of 
competent jurisdiction to have been fraudulent, or capricious, or arbitrary, or so grossly er- 
roneous as necessarily to imply bad faith, or not supported by substantial evidence. In con- 
nection with any appeal proceeding under this clause, the Contractor shall be afforded an 
opportunity to be heard and to offer evidence in support of its appeal. Pending final decision 
of a dispute hereunder, the Contractor shall proceed diligently with the performance of the 
contract and in accordance with the Contracting Officer's decision. 

(b) This “Disputes” Clause does not preclude consideration of law questions in con- 
nection with decisions provided for in paragraph (a) above; Provided, that nothing in this 
contract shall be construed as making final the decision of any administrative official, repre- 
sentative, or board on a question of law. 
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10. SUPERINTENDENCE BY CONTRACTOR 


The Contractor shall give his personal superintendence to the work or have a competent 
foreman or superintendent, satisfactory to the Contracting Officer, on the work at all times 
during progress, with authority to act for him. 


32. SUSPENSION OF WORK FOR THE 
CONVENIENCE OF THE GOVERNMENT 

The Contracting Officer may by written order direct the Contractor to suspend all or any 
part of the work for such period of time as may be determined by the Contracting Officer 
to be necessary or desirable for the convenience of the Government. If such suspension un 
reasonably delays the progress of the work and causes additional expense or less to the Con- 
tractor in the performance of the work, not due to the fault or negligence of the Contractor, 
an equitable adjustment in the contract price and time for performance shall be made in 
accordance with the agreement of the parties, and the contract shall be modified in writing 
accordingly ; Provided, however, that no adjustment will be made under this clause for 
suspensions ordered under any other clause of the contract or provision of the specifications ; 
And provided further, that any claim by the Contractor for an adjustment hereunder must 
be asserted within 30 days from the date such suspension is ordered. A failure to agree on 
an equitable adjustment under this clause shall be deemed to be a dispute within the mean- 
ing of the clause of this contract entitled “Disputes.” 


GENERAL CONDITIONS 


GC-03 SITE INVESTIGATION AND REPRESENTATIONS—The Contractor acknowl- 


edges that he has satisfied himself as to the nature and location of the work; the general 
and local conditions, particularly those bearing upon transportation, disposal, handling and 
storage of materials; availability of labor, water and electric power; roads; uncertainties 
of weather ; the conformation and condition of the ground; the character, quality and quan- 
tity of surface and subsurface materials to be encountered; other physical conditions at 
the site; the type of equipment and facilities needed preliminary to and during the prose- 
cution of the work; and all other matters which can in any way affect the work or the 
cost thereof. Any failure by the Contractor to acquaint himself with all the available in- 
formation concerning these conditions will not relieve him from responsibility for estimat- 
ing properly the difficulty or cost of successfully performing the work. The Government as- 
sumes no responsibility for any understanding or representations made by any of its officers 
or agents during or prior to the negotiation or execution of this contract, unless such under- 
standing or representations are expressly stated in the contract. Representations made but 
not so expressly stated in the contract shall be deemed only for the information of the Con- 
tractor, and the Government will not be liable or responsible therefor. 


GC-09 PROGRESS CHARTS, AND REQUIREMENTS FOR SUNDAY, HOLIDAY AND 
NIGHT WORK—(a) The Contractor shall within five (5) days or within such additional 


time as may be determined by the Commission, after date of commencement of work, pre- 
pare and submit to the Commission for approval a practicable schedule showing the order 
in which the Contractor proposes to carry on the work, the date on which he will start the 
several salient features (including procurement of materials, plant and equipment) and the 
contemplated dates for completing the same. The schedule shall be in the form of a progress 
chart of suitable scale to indicate appropriately the percentage of work scheduled for com- 
pletion at any given time. The Contractor shall enter on the chart the actual progress at 
the end of each week or at such intervals as directed by the Commission, and shal! im- 
mediately deliver to the Commission five (5) copies thereof. 

(b) The Contractor shall furnish sufficient forces, construction plant and equipment, and 
shall work such hours, including night shifts, overtime operations and Sunday and holiday 
work, as may be necessary to insure the prosecution of the work in accordance with the 
approved progress schedule. If, in the opinion of the Commission, the Contractor falls 
behind the progress schedule, the Contractor shall take such steps as may be necessary to 
improve his progress and the Commission may require him to increase the number of shifts 
and/or overtime operations, days of work and/or the amount of construction plant, all 
without additional cost to the Government. 

(c) Failure of the Contractor to comply with the requirements of the Commission under 
these provisions shall be grounds for determination by the Commission that the Contractor 
is not prosecuting the work with such diligence as will insure completion within the time 
specified. Upon such determination, the Commission may terminate the Contractor's right 
to proceed with the work, or any separable part thereof, in accordance with the provisions 
of Clause 5 of the General Provisions. 


GC-11 PROTECTION OF MATERIAL AND WORK—The Contractor shall at all times 
protect and preserve all materials, supplies, and equipment of every description (including 
property which may be Government-furnished or owned), existing structures, existing utili- 
ties, and work of any kind against damage or interruption of service. All reasonable re- 
quests of the Commission to inclose or specially protect such property shall be complied 
with. Damage or interruption of service resulting from failure to do so shall be repaired or 
restored promptly at the expense of the Contractor. If, as determined by the Commission, 
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material, equipment, supplies, structures, utilities, and work performed are not adequately 
protected by the Contractor, such property may be protected by the Commission and the 
cost thereof may be charged to the Contractor or deducted from any payments due. 


SPECIAL CONDITIONS 


SC-01 SEQUENCE OF WORK—The work shall be completed in accordance with the fol- 
lowing schedule: 


Number of Calendar Days After Receipt by 
the Contractor of Written Notice to Proceed 


Four West Bays of Remainder of Teast 
Item Test Plant Building Plant Building 
(a) Building footings and basin slab-- - - ee aoe ‘ 45 
(b) Building piers, basin counterforts and walls _ 60 90 
(c) Place and compact backfill__.___-.___--- 70 100 
(d) Erect building and crane runways steel--__- __ 75 100 
(e) Assemble, erect and test first 100-ton crane_ -- 100 
(f) Hull erection slab (2 west bays) ee 
utility services 100 
(g) Railroad work 110 
(h) Roof deck, roofing and aluminum siding; 
enclose building; provide heat and lighting 
(i) All work not included in Items (a) t conan 
(h) above, except the temporary electrical 
substation which shall be completed in 35 
calendar days after receipt of written Notice 
OP ribetet noo ckeenssn de : a 180 


SC-05 TELEPHONE SERVICE—(a) The Contractor may secure telephone service on the 


Atomic Energy Commission switchboard by making written application to the Phillips 
Petroleum Company Communications Coordinator, Central Facilities Area. For this service 
the Contractor will be billed a monthly service charge per instrument (which includes line 
rentals and operation), plus installation, connection and long distance telephone call 
charges. The Contractor will be required to observe all rules and regulations governing the 
use of telephone facilities as established by the Commission. The monthly service charge 
to be billed by Phillips Petroleum Company is $12.50 per instrument. 

(b) Teletype facilities will be available to the Contractor in accordance with conditions 
and charges as established by the Commission. 

(c) The Contractor will be billed directly by Phillips Petroleum Company for all charges 
incurred in connection with telephone and teletype services on a monthly basis. The Con- 
tractor shall make payment to Phillips Petroleum Company in full amount of each monthly 
billing within thirty (30) days after receipt of such billing. 


SC-07 STEAM—Steam will be furnished by the Commission for construction and tem- 


porary heating purposes at no cost to the Contractor providing the requirements do not 
overload the available service or interfere with Commission operations. The Contractor 
shall furnish, install, and remove all temporary piping, hose, fittings, etc., necessary to 
connect his equipment to permanent steam supply lines. 


SC-19 MEETINGS—A regularly scheduled weekly meeting will be held at the site of the 


work for the discussion and review of procurement status, shop drawing submittal and ap- 
proval status, construction progress and other appropriate items. The Contractor shall 
be represented at this meeting by his Site Construction Superintendent and such other 
key persons of his and his subcontractors’ organizations as appropriate. When determined 
necessary by the Contracting Officer, an officer of the Contractor's organization shall also 
attend. 


SC-28 TEMPORARY HEAT—The Contractor shall provide at his own expense all tem- 


porary heating equipment required for his use. This includes fuel and attendance for 
temporary heating. Site steam may be available and used by the Contractor. (See Para- 
graph SC-07 above.) The use of open-type or oil-pot salamanders is prohibited. All com- 
bustion-type heaters shall be directly vented to the exterior of the structure or temporary 
enclosure unless specific authorization to the contrary is granted by the Contracting Officer. 


SC-30 OPTIONAL USE OF MATERIALS PURCHASED FROM THE GOVERNMENT- 


(a) Upon agreement by the Contracting Officer and the Contractor as to the materials, 
quantities and appropriate terms and conditions, the Government may furnish for use in 
connection with, and/or incorporation in, the work in this contract, Government-owned 
materials held in storage by the Commission at the National Reactor Testing Station. It 
is the intent of the parties that prior to delivery to the Contractor all such materials will 
be inspected by authorized representatives of both the Commission and the Contractor. 
Subject to the right of the Contractor to inspect and reject the materials for good and 
sufficient reason prior to acceptance, the Contractor shall receive such materials in their 
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existing condition, without warranty expressed or implied on the part of the Commission 
as to serviceability or fitness for use. 

(b) The agreed value of the Government-owned materials furnished to the Contractor 
as provided in this paragraph shall be paid for as a result of direct billing to the Contractor 
by Phillips Petroleum Company. The agreed value of such materials will be based upon 
equitable prices consistent with the then prevailing market prices for comparable materials, 
taking into consideration the benefits to the Contractor of immediate availability at the 
National Reactor Testing Station and the absense of the usual procurement costs. Payment 
shall be made within thirty (30) days after receipt of billings. 


SC-31 CONCRETE AGGREGATE AND CONCRETE—(a) The Contractor is responsible 
for making his own arrangements for all concrete, grout, mortar, aggregate and cement 
as required for the work under this contract. 

(b) Fine and coarse aggregate for concrete will be available to this Contractor at the 


Commission’s Batch Plant in the Central Facilities Area in accordance with the below- 
listed prices and terms: 


Concrete sand—hauled by Contractor__.....-------------------- << 
Coarse aggregate—%’’—hauled by Contractor__._......-----..--.-....... $2.50 per ton 
Coarse aggregate—2’’ (screens 144’’ maximum) to %’’—hauled by Contrac- 

CO ce ecsneiticncnnitinnnteetininndna nbitmaaienpineite tirnanieamaatnte ---.---.. $2.50 per ton 


The Contractor shall arrange to transport the concrete aggregate and do all necessary 
handling at his own expense. These prices and the availability of concrete aggregate are 
applicable only during regular working hours. Aggregate requirements shall be requisitioned 
from the Commission's designated representatives in the Central Facilities Area. 

If the Contractor elects to use concrete aggregate from the Commission’s- aggregate 
stockpiles, he shall be required to procure all sizes of the aggregate specified from this 
source. Procurement of one size of aggregate from the Commission's suurce and procure- 
ment of other sizes from an outside source will not be permitted; however, procurement of 
all sizes of aggregate from a source outside the National Reactor Testing Station will be 
at the Contractor’s option. 


* * 
TECHNICAL PROVISIONS 


TP-04 EXCAVATING, FILLING BACKFILLING AND GRADING—(a) The work con- 
sists of furnishing all labor, materials and equipment required to perform all excavating, 
filling, backfilling, and grading as shown on Drawings. 

(b) Excavating and backfilling for water lines, steam and condensate, manholes, fire 
protection loop, sanitary sewer and foundations as required shall be performed as part of 
this Contract. 

(c) Store on the site as directed by the Contracting Officer, excavated materials suitable 
for fill and backfill. Any excess material shall be disposed of on the NRTS site as directed 
by the Contracting Officer. 

(d) Grading shall be completed to the elevations shown on Drawings. 

(e) All fill and backfill inside buildings, under railroad track mat, and in the areas in- 
dicated on Drawing for the future construction of buildings adjacent to the Test Plant 
Building, shall be made with material approved by Contracting Officer, deposited in layers 
approximately 6’’ thick, loose measure. Each layer shall be compacted to 95% optimum 
compaction as specified below. 

-(f) Any other fills or backfills shall be deposited in layers approximately 8’’ thick, 
loose measure. Tamp each layer to a firm, unyielding condition of 80% or better of optimum 
compaction as specified below. 

(g) Compacted Fill: All areas upon which compacted fills are to be constructed shall 


be stripped to remove any topsoil or organic matter. Compacted fill between the basin 
bottom and the subgrade prepared under a previous contract shall be as indicated on the 
Drawings. 

(h) Moisture Control: The maximum allowable moisture content of unplaced fill material 


shall be of 20% of the dry weight of the material. Whenever the moisture content of ma- 
terial exceeds this limit, dry the material to acceptable moisture content before depositing. 
Whenever moisture content of placed material is raised, by rain or otherwise, above the 
specified limit, suspend compaction operations until fill has dried to acceptable moisture 
content. If fill material is too dry, light sprinkling will be permitted to aid in compaction ; 
flooding or inundating will not be permitted. As directed herein, compact fill to at least 95% 
of maximum density at optimum moisture content (subject to tolerance of plus or minus 
2% in moisture content) in accordance with A.A.S.H.O. Method T-99. The Government 
will provide and pay for the services of a testing laboratory for making cémpaction tests 
as Contracting Officer deems necessary. Contractor shall cooperate as required. 
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TP-07 CONCRETE—MATERIALS 
. « . 
(b) Aggregate: 
. . 7 * * . . 


2. Approved Sources of Aggregate—Sand and Coarse aggregate for concrete, and sand 
for mortar and grout may be obtained, if available, by the Contractor from Commission 
stockpiles and at the cost of as stated in the “Special Conditions.’ These stockpiles contain 
aggregate meeting the requirements of these Specifications. The Government has within the 
project site area, approved aggregate deposits that contain materials of suitable quality 
that can be processed by the Contractor to meet the requirements of these Specifications 
for sand and coarse aggregate. No charge will be made to the Contractor for materials taken 
from these approved deposits, and used in the work covered by these Specifications. Approval 
of the deposit shall not be construed as constituting approval of all materials taken from 
the deposit, and the Contractor will be held responsible for the specified quality of all such 
materials used in the work. 

3. Other Sources of Aggregate—If the Contractor proposes to furnish aggregate from a 
source other than the approved sources, the Contractor at his own expense will be required 
to provide such test and investigation data as necessary to determine whether or not the 
proposed aggregate will produce concrete of acceptable quality and durability, and meet 
the requirements of these Specifications. * * * 


The several claims will be reviewed in the order in which they were treated 
in the Hearing Examiner’s decision. 


TIME FOR COMMENCEMENT OF PERFORMANCE 


The contractor claimed an extension of 31 days on the ground that the time 
for starting the computation of its time for completion should be September 10, 
1961, (after which date it admittedly had full access to the entire site) instead 
of August 10, 1961, because the order to proceed issued on the latter date was 
ineffective by reason of the Government’s failure to furnish access to enough 
of the site to enable it to perform any work. In the alternative it was claimed 
that the Government’s failure to permit effective access to the site until = pee 


ber 10 was a suspension of the work for which it was entitled to an equitable ad- 
justment under article 32 of the General Provisions of the contract. As to the 
“Memorandum of Understanding” dated August 2, 1961, whereby the contrac- 
tor specifically agreed that no change in completion time or contract price could 
result from the issuance of a partial notice to proceed and possible joint occu- 
pancy prior to September 10, S&E’s attorneys take the position (1) that the 
agreement is irrelevant and inadmissible since it was no more than a part of 
the negotiations leading up to the contract and was merged in the contract 
thereafter awarded, and (2) that it was conditioned upon the contractor’s being 
allowed to proceed with al/ work in the major portion of the westerly half of 
the building. 
The Memorandum of Understanding was in full as follows: 


Although it was originally expected that the contract would be awarded and work started 
in mid July, 1961, technical problems involving the foundation of the test plant building and 
basin have prevented award of the contract. Work by others to correct this problem is now 
proceeding, and it is expected that this work will be complete and the present contractor off 
the site by the end of August, 1961. It is the intention of the Contracting Officer to release 
the basin foundation for work by the contractor in sections as it is completed. However, it is 
conceivable that release by the Contracting Officer granting the contractor unlimited access 
to the basin foundation could occur as late as September 10, 1961. 

S&E Contractors, Inc. agree that, should they be awarded the contract for the work 
described above and should the release granting the contractor unlimited access to the basin 
foundation be issued by the Contracting Officer on or before September 10, 1961, no change 
in completion time or contract price will result from either the award of this contract at 
any time within 60 days of June 20, 1961, or from the issuance of partial notice to proceed 
and possible joint occupancy prior to September 10, 1961, with the understanding that S&E 
Contractors, Inc. will be allowed to proceed with all work in the major portion of the west- 
erly half of the building. This Memorandum of Understanding does not and cannot affect the 
terms, General Provisions, General Conditions, Special Conditions, or Technical Provisions 
of the contract. 

It is further understood that S&E Contractors Inc. will receive telegraphic notice of award 
4 August 1961, and telegraphic notice to proceed August 10th, 1961. 
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The contracting officer denied this claim in full on the ground that the con- 
tractor was not in fact delayed because it used up the entire period between 
August 10 and September 10 in preliminary preparations, and in performing 
significant portions of work. The contracting officer also found that due to the 
lack of materials S&E would not have been able to accomplish any more work 
during the period if it had had full access to the site. The Examiner allowed the 
full 31 days. 

The Examiner found that the contracting officer breached his promise in the 
Memorandum of Understanding of August 2 to make the major portion of the 
westerly half of the basin available for a/7 work prior to September 10. He there- 
fore concluded that the work was suspended from August 10 to September 10 
under clause 32 of the General Provisions. He found that the suspension was for 
the “benefit” of the Government under the test set forth in Ozark Dam Con- 
structors v. United States, 153 Ct. Cl. 120, 288 F. 2d 913, and that “As subsequent 
events establish, any delay in the work in August and September was ‘unrea- 
sonable’ within the intent of the ‘delay for the convenience of the Government’ 
clause.” ee the Examiner concluded that the completion date had to 
be reckoned from September 10, and that S&E was entitled to an equitable 
adjustment for the costs entailed by the delay. 

As indicated previously, the Examiner’s finding on this claim was modified 
on review by the Commission’s decision of May 13, 1964. The Commission found 
that it was improper to award S&E the full period from August 10 to Septem- 
ber 10 for delay in commencement, but made no finding as to the number of days 
S&E should have been granted. The Commission merely ruled that the adjust- 
ment should be confined to the extent. of Nelson’s actual interference with S&E’s 
work. It concluded that the determination of a proper allowance for initial 
mobilization and of the extent of interference resulting from joint occupancy 
necessarily presented difficulties and that the record before it did not Raaniob 
an adequate basis for its quantitative determination of those factors. The Com- 
mission, therefore, allowed the Examiner’s remand of the case to the contract- 
ing officer for final settlement or decision to stand which, in effect, left the deter- 
mination of actual suspension to the parties or, if they could not agree, to the 
contracting officer under the Disputes clause procedure. 

In its consideration of this claim, the Commission noted that the Hearing 
Examiner had found that the Government was “negligent” in the selection of the 
site for the facility ; that this finding was based on the fact that only a limited 
amount of subsurface boring was performed before Nelson began its excavation ; 
and that there was some reliance on comparatively favorable experience with 
excavation at a nearby location. The Commission stated that there was no 
factual basis for the finding that the Government was negligent in choosing the 
site since the evidence did not purport to reflect all the considerations on which 
it was decided that the facility should be located at this place. It was noted that 
whether or not the site was well or poorly chosen was immaterial because, as the 
Examiner himself recognized, there was no question in the case of any equitable 
adjustment for changed subsurface conditions. 

‘he Commission stated that the Memorandum of Understanding dated Au- 
gust 2, 1961, contemplated joint occupancy with Nelson until that firm’s work 
was completed, “but we find that the contracting officer warranted by the memo- 
randum of understanding that the conditions of joint occupancy would be such 
that the work of S&E would not be impeded. The case is thus essentially gov- 
erned by the reasoning of 7. C. Bateson Construction Co., ASBCA No. 5985, 
60-2 BCA 2767, and SRE is entitled to an equitable adjustment of time and costs 
by reason of any unreasonable delays resulting from Nelson’s occupancy of the 
site.” However, the Commission concluded that the record did not support the 
assumption that, but for the delays in the availability of the site, S&E would 
have been ready to commence construction at full speed on August 10, when the 
limited notice to proceed was issued, and to work continually at full speed there- 
after. It was pointed out that the testimony of Boone, S&E’s assistant project 
manager, and DeWitt, its vice-president, were persuasive that the process of 
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mobilizing its men and materials was not complete on August 10 but was still 
continuing : 


Some of its supervisory personnel did not arrive at the site until days later, and its 
materials and equipment were in the process of gradual accumulation. There was evidence 
that mobilization for similar work in this area would require from one to four weeks before 
the first concrete was poured. 

It was further noted by the Commission that the extent of the constructive 
suspension of work depended on the extent to which S&E was actually and 
unreasonably delayed by the unavailability of the site and that since the extent 
of actual delay by Nelson’s occupancy was the controlling factor in eee 
the amount of any a adjustment, “an appropriate initial period shoul 
be allowed for mobilization of men and materials yy S&E, due consideration 
should be given to the state of readiness of S&E to proceed with the work, and 
the adjustment should be confined to the extent of Nelson’s actual interference 
with S&E’s work.” The Commission also determined that an allowance should 
be made for such work as S&E was able to perform during the period without 
permitting it to take advantage of any lack of diligence on its own part which 
might have had a causal effect in delaying its a The Commission con- 
cluded its analysis of this aspect of the case as follows: 

In any event, in finding that the entire period between August 10 and September 10 
amounted to an “unreasonable” delay which gave rise to a constructive suspension of work 
for that entire period, the hearing examiner seems to have based the finding of unreason- 
ableness on “subsequent events,” apparently including such factors as the unusually severe 
winter weather which later afflicted the project and which he found was unforeseeable. The 


unreasonableness of any delay can be ascertained only on the basis of the facts apparent 
at the time. 


In a case involving joint occupancy as this one does, the determination of a proper allow- 
ance for initial mobilization and of the extent of interference resulting from the joint 
occupancy necessarily presents difficulties. The record before us does not furnish an adequate 
basis for our quantitative determination of those factors. The decision of the hearing ex- 
aminer has remanded the case to the contracting officer for final settlement or decision on 
the basis of the principles laid down in the hearing examiner’s decision. * * * The settlement 
or decision should go forward on the basis of those principles as we have modified them by 
our order of November 14, 1963, and by this decision. 

We see no basis for questioning the Commission’s statement of the law gener- 
ally applicable to delay claims. However, in view of the fact, shown by the 
record, that the contractor, pursuant to General Condition GC—09 of the con- 
tract, submitted after September 10 a work schedule calling for completion of 
the work 180 days after August 10, which was approved on September 29, and 
that the work was in fact up to schedule as late as October 31, we believe that the 
conclusion is justified that as a matter of law there is no basis for allowing any 

vart of the time claimed in this period. Even without this fact, insofar as the 
ommission’s finding indicates that delay in making the site available to S&E 
was attributable to the Government, and thus countenances the allowance of 
time extensions and an equitable adjustment for such delay, we think such 
a is not supported by substantial evidence. On the contrary, we think that 
a careful and thorough review of the evidence before the Commission clearly 
demonstrates that no actual delay, nor suspension of work, occurred during the 
eriod August 10 through September 10, 1961. Nor can we see any legitimate 
»asis for the Commission’s determination to remand the case to the contracting 
officer for a “mutual settlement” or “unilateral decision” on the quantitative 
qeetne, since the contracting officer would have no additional or better evi- 
ence on which to determine such question than that which was before the Com- 
mission. The Commission’s remand seems to acknowledge the paucity of evidence 
to sustain its finding of “some” suspension and, also, would seem to imply that 
the parties could reach some agreement on the number of days the work was 
suspended by some poor of negotiation not limited to the record. The number 
of days extension, if any, that S&E was properly entitled to under clause GP-32 
prior to the December 7 order to maintain schedule is crucial to a decision on the 
so-called acceleration claim which, admittedly, in terms of money represents 
the largest claim submitted by S&E. Because of this fact, if any extension is 
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properly allowable prior to December 7 the number of days must be determined 
with precision on the basis of the record available to the Commission, and not 
be left to the give and take of a negotiation session. 

The correspondence between the parties during the period August 10 through 
September 10 is valuable as background on the official attitude of the parties 
during this period. That correspondence may be summarized as follows. 

On August 10 the contracting officer, Mr. Stanley W. Nitzman, sent S&E a 
telegraphic notice to proceed which stated, in pertinent part : 

You are hereby notified to proceed with all work in the major portion of the westerly half 
of the building. 

On August 14 S&E first wired the contracting officer requesting clarification 
of the notice to proceed and a designation of the area available. In addition, a 
letter dated August 15 was sent to Mr. Nitzman by Mr. Elder of S&E stating, 
in effect, that the notice to proceed was unreasonable and could not be complied 
with. The letter also stated that S&E’s field personnel arrived at Idaho Falls 
prior to August 12th and that “We have at thes time received the major portion 
of our construction equipment at the jobsite and we are in the process of moving 
our field office into its location on the jobsite.” [Italic supplied.] The letter con- 
cluded by requesting the contracting officer to state what his opinion was of the 
actual date that S&E could commence operations on the project and, also, what 
effect this delay, after August 10th, had on the Memorandum of Understanding. 

By telegram of August 18, Mr. Nitzman informed S&E that the major portion 
of the westerly half of the building area was completed for joint occupancy. The 
following areas were designated as available : “8100 square feet between column 
lines A and C at the far westerly end of the building” and “a strip of 4500 square 
feet about 28 feet wide between column lines C and K in the region of the 
counterforts in the northwest section of the basin.” The telegram requested 
advice from S&E as to its anticipated date for beginning work in the building 
and, in addition, noted that S&E had failed to submit two documents (schedule 


of sources of material items and equipment, and written designation of site 
construction superintendent) required under the contract within 7 and 3 days, 
respectively, after notice to proceed. 

The above telegram was followed by a telegram and a leiter to Mr. Elder 
from Mr. Nitzman, both dated August 22, and identical in content. They stated 
that, contrary to S&E’s assertion that the major portion of construction equip- 
ment had arrived at the jobsite by me 15, an AEC site representative in- 


formed him (Nitzman) that only 2 trucks had arrived, and that some additional 
uipment had arrived by rail on August 21. The contracting officer further 
advised Mr. Elder that, contrary to S&E’s assertions, the AEC representative 
had indicated that as of August 22 no S&E field office was being moved onto the 
site and that reinforcing steel and form lumber was not yet available at the site. 
Accordingly, he questioned whether S&E was in a position to do a work 
in the basin as of August 22. He also advised Mr. Elder that he did not concur in 
the assertion that the notice to proceed was unreasonable and could not be com- 
plied with, and he stated that since S&E had submitted o- drawings for ap- 
proval on August 16 and had moved ——— onto the jobsite on August 15, 
he considered that S&E had commenced work on the job about August 10. The 
rather lengthy telegram and letter dated August 22 concluded as follows: 

In addition to the two (2) sections of the building released to you in my telegram of 
August 18, 1961, the remainder of the building has been completed for your joint occupancy. 
All concrete backfill has been completed and the remedial work remaining is localized 
pressure grouting which I consider will not interfere with your work. 

It appears from vour action that it is the intent of S&E Contractors, Inc., to build up a 
case for a claim against the Government from the outset of this contract ; the conduct of this 
contract in such an atmosphere is unacceptable to this office. Perhaps S&E Contractors, Inc. 
would prefer to be released at this time from this contract without cost to the Government. 


If this is the case, it is requested that this office be advised promptly so that other arrange- 
ments can be made to get this important work accomplished without delay. 


277-066 O-68-—32 
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On August 30, 1961, Mr. DeWitt of S&E sent the contracting officer a letter 
which veal in pertinent part, as follows: 

This is to advise you again that at this time, we do not have any claim against the govern- 
ment nor do we anticipate making a claim against the United States Atomic Energy Com- 
mission for government caused delays to date. We desire to perform our work in the realm 
of the Memorandum of Understanding and other contractual documents. 

For record purposes only, we would like to state the following facts: 

Our miscellaneous minor construction equipment arrived at the jobsite on August 15th in 
two (2) trucks. One (1) crane which will be used in the construction was rented and on the 
site on August the 10th. The second crane arrived on a railroad car at the site on August the 
21st. The building which we anticipated using for an office building, and which was to be 
delivered to the site on or around the 16th of August, fell apart while being moved. This was 
beyond our control, and further arrangements for an additional building could not be made 
by the writer until a later date. Our Office was, consequently, set up at the Flamingo Motel 
on the 16th of August. Reinforcing steel drawings were submitted for approval on the 16th 
of August—six (6) days after the notice to proceed. The first car load of form lumber 
arrived at the jobsite around August 25th. In the way of personnel, the office manager 
arrived at Idaho Falls on August 10th and our assistant project manager reported on 
August 12th. On August 10th, the grade in the west end of the basin was some 18’’ to several 
feet below grade, therefore, no layout work in the basin could be performed. Your statement 
in the telegram concerning the forty-five hundred square feet was true. It would be possible 
but not feasible, construction-wise, to work in this area until the sloped area on the north 
side of the basin was complete. Although, we could have worked on some piers in the eighty- 
one hundred square feet area mentioned in your telegram, normally this work would not 


have been performed until the basin was brought up to grade and the eighty-one hundred 
square feet prepared for the piers. 


We are proceeding with the contract as expeditiously as possible to fulfill our time re 
quirements in accordance with the contract documents and with the notice to proceed dated 
10 August 1961. It is not unreasonable to expect future problems arising on this project and 
we anticipate your cooperative and understanding attitude on these matters. [Italic 


supplied. ] 

The above-quoted letters and telegrams constitute the bulk of the significant 
correspondence which passed between the parties in regard to the claim on 
commencement of performance during the period coveréd by the claim. More 
significant than these documents, however, was evidence introduced in the form 
of testimony by witnesses who were at the jobsite during the time the events 
took place. in Saks exhibit C, “Appellant’s Prepared Direct Testimony,” Mr. 
Elder was asked (question 21) to describe in what way, or ways, the failure of 
the Government to provide useable areas, as promised in the Memorandum of 
Understanding, prevented S&E from p ing in an orderly fashion with 
the contract work. Mr. Elder stated that had the namennend met all the require- 
ments of the Memorandum of Understanding and the notice to proceed, S&E 
could have proceeded with extensive engineering layout and concrete forming. 
The concrete forming, according to Mr. Elder, would have consisted, prior to the 
receipt of the reinforcing steel, of the lower portion of the counterfort footing 
forms, and the complete sides and backs of the tee sections of all available 
counterfort footings to the full four foot height. He also stated that S&E could 
have delivered to the immediate work area all necessary forms for rapid place- 
ment upon receipt and installation of the main reinforcing steel. Mr. Elder was 
asked (question 22) : “was the contractor’s work suspended by the Government 
failure to comply with the Memorandum of Understanding?” He answered, 

and we quote in full) “yes.” In answer to question 23, Mr. Elder asserted that 
the effect of this work suspension was to move the construction period into 
winter weather which led to an extreme loss of efficiency, both of the men on the 
job and in the equipment required to support this manpower. Furthermore, it 
also brought on a great increase in the manpower required, the scope of the 
winter ere and the equipment required for this protection. 

Mr. DeWitt of S&E was asked (question 4, S&E exhibit ©) whether the 


Government provided, prior to September 11, 1961, sufficient access to the site 
to enable the contractor to perform the contract, as required. He answered: 


No. There was certain work which possibly could have been done prior to September 11th ; 
however, it was not feasible or efficient to commence any real work in the basin until the 
whole area was given to us on September 11th, because of the grouting operations, being 
performed by the prior contractor. If we had had complete access to the basin slab on 
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August 10th, we could have proceeded in an orderly and restricted manner to make our 
layouts and proceed with construction of forms, and all other related items of work. 

Mr. Boone, S&E’s assistant project manager, was asked (question 3, S&E 
exhibit C) if he could approximate the first date on which sufficient access to the 
site was physically available for the contractor to proceed with its work in a 
reasonable manner under the contract specifications. He answered : 


September 11th was the first date that we had complete access to the basin area. We began 
moving forming materials into the basin on the 5th of September. At that time we were 
making engineering layouts and did begin some form erection. However, no substantial 
work on the concrete which was the first work of substance could be done until the 11th of 
September. 


On the last day of the hearings, however, Mr. Boone was asked (p. 2360, 
Transcript) : 

Q. What was the first time, Mr. Boone, it was practical for you to do any of these forming 
operations in the west end of the basin? 

A. We were able to begin form operations right around the first of September. I believe 


we brought this out by pictures, that we started our form materials into the basin and 
began some erection. 


Mr. Boone testified also that apnea S&E began its forming operations in the 
basin on September 1, on the 5th of September a sill plate or plates used to facil- 
itate an easy and expedient method of erecting the form panels was removed at 
the Government’s request because it planned to bring a core drilling rig into the 
area of the South D a Mr. Boone stated : “This was not _ great problem, 
and therefore we complied and removed them, and I think subsequent photos 
about this time, we have seen the drilling rig in this area working in the south- 
west corner.” (pp. 2360, 2361, Transcript). 

During the course of the hearing (pp. 105-107, Transcript) Mr. DeWitt, in 
an exchange with the Hearing Examiner, testified that between August 10th 
and September 10th S&E was mobilizing, moving in its men and materials. The 
discussion continued as follows: 

Q. In the event that on August 10th, the notice to proceed, you had had available to you 
the area both marked in the orange and green [colored areas on the model, S&E exhibit B, 
which in the opinion of DeWitt were necessary for S&E to proceed with the work]. What 
actually in your opinion could you accomplish by September 10th? 

A. We could have done what we did on September the 10th, as shown by the drawing, as 
shown by the pictures. 

The reasoning has been projected that you didn’t do it. The fact remains that we could 
have done it had we had the area available to us. We could have gotten materials, there 
was nothing that we could not have done had the area been available. 

Q. If that area had been available, the green and orange on August 10th, in your opinion 
would there have been pours made in that area between August 10th and September 10th? 

A. I would say that—I would have to check the details of it—had the materials arrived 
I would say that they could have been made. 

Q. Those base pours were reinforced concrete, of course? 

A. Yes sir. They did have rebar. There was some rebar that did not arrive. It was obtain- 
able locally. It was obtained locally when the pours were made. We still did not wait on 
the supplier to send it. We bought the small bars locally when we needed it. We could have 
done it a month earlier, coming in town to pick up the bars. 


Commander Anderson was the Government’s chief witness on this aspect of 
the case. It is important to note that his testimony (pp. 1399-1443, Transcript) 
is corroborated by other contemporaneous records and documents such as the 
daily logs of the work, photographs and minutes of the weekly construction 
meeti 

When he arrived on the site on August 18th, S&E, according to Anderson, 
was in the process of receiving equipment and mobilizing. In that connection, 
the daily logs of Giffels and Rossetti (G&R), the architect engineers employed 
by the Government in supervising the work (contracting officer’s exhibit 21), 
indicate the following material deliveries for this period : August 15—one truck 
load of heaters (cement), one truck load of scaffolding; August 16—miscella- 
neous material for contractor’s “shack” ; August 18—various materials for office 
building; August 21—crane received on site but not unloaded; August 22— 
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unloaded crane and moved it into the construction area; and August 23—one 
24’x60’ Rilco Timber Rib Quonset Hut. 

On August 24th, according to Anderson, S&E was working on getting electri- 
cal power in and also on that date shop drawings for the reinforcing steel were 
approved by Giffels and Rossetti. A carload of two by four lumber which was 
to be used to construct forms for concrete arrived at the site on August 26 and 
S&E began unloading it on that date. (G&R daily logs show that the lumber 
arrived on August 25.) The 26th and 27th of August fell on a weekend and on 
the 28th Anderson stated that the contractor purchased plywood locally in order 
to have everything needed by S&E to begin building forms. On August 29th 
a carpenter shop was put into operation and certain water stop material also 
arrived on that date. S&E began building forms on August 30th and the next 
day began moving the forms into the basin. Because »f its significance, we will 
quote Anderson’s recital of events thereafter in full: 


They started putting up the forms, as shown on the photograph dated September 6th, in 
the northwest corner of the basin. The first load of reinforcing steel arrived the next day, 
September 7th, and this reinforcing steel was the large bars, the 18 S and 12 S bars. 

These bars are not normally stocked ; in other words, you can’t go and place an order in 
the nearest building supply house for those bars. They require a special roll out of a mill 
and a mill may only roll those one week out of a month, so if any of the reinforcing steel 
was a long lead time item this had the greatest potentiality of slowing down the procure- 
ment, but the special run of reinforcing steel arrived, these larger bars arrived on September 
7th. 
Hearing Examiner MoConneti. Are you referring to something on the photographs? 

The Wrrness. No, sir. This is the daily logs and my recollection, too, sir, that the three 
carloads, and as I recall there were three carloads, that came in on the 7th of September 
and it had the big bars that went into the slabs. 

This was the 7th of September. The corrective work which is shown on the photographs 
dated September 7th were the large drill rig down in the southwest corner of the basin, 
and also shown again on September 8th. 

All that work was completed and the whole basin area cleared of all other contractors’ 
material on the 10th—I have to correct that. The pile of aluminum pipe that you see in 
the southwest corner was moved out of the basin approximately six o’clock in the morning 
of the 11th. 

Hearing Examiner McConneLL. What was that pipe? 

The Witness. That pipe was intended to be casing for the large holes that were being 
drilled. It was never used, but it was there in case it was needed. In other words, when 
S&B came to work the morning of September 11th, the entire basin was theirs and, of 
course, we see from the photograph of the 8th, this is the Friday before, that they had four 
sets of forms in progress when we look at the photograph of the 11th, all six sets of forms 
are in the process of being erected, and also on the photograph of the 11th we see Mr. Jar- 
man’s truck down there with reinforcing steel on it and also we see that they are in the 
process of laying the large reinforcing bars in the most northwesterly form. 

Hearing Examiner McConne... That’s a group of men in there, isn’t it? 

The Wrrness. I see two men sitting on a box and are—well, I’m not sure, but there’s a 
bundle of large reinforcing rods on Mr. Jarman’s truck. I don’t know whether that’s a 
shadow of reinforcing bars, that first form on the north side, but anyway they started setting 
off steel. 

Their daily logs indicate they started putting in these large reinforcing bars on the 11th. 
Now, I see no particular reason why this could not have been done on the 8th if they so 
elected to do it. 

There is space in there. The forms are ready to receive it. In other words, the condition 
of the forms between—of the first form between the 8th and the 11th shows no difference. 
Quite likely they were unloading the reinforcing steel and shaking it out on the 8th. 

In other words, it came in on the 7th; they undoubtedly unloaded on the 8th. 

Mr. Hupson (Attorney for S&E). Just a minute; when you say “undoubtedly,” I want to 
know do you know of your own knowledge? 

. . ° . + 7 

Hearing Examiner McConneELL. Well, he is just talking. If we get too specific, we'll lose a 


little time. 

Mr. Hupson: All right. 

. o * . 

The Witness. * * * Now, on the 12th of September, the Batch Plant was set up on the 
site. This was the plant which was used to mix the concrete there. There was a Batch 
Plant there that Nelson had utilized, but they changed out the silo. A portion of it remained 
there, but the silo was changed out. 

When this Batch Plant was brought on and set upon the 12th of September, then I must 
again refer to the daily logs. On the 14th of September, now you will recall that we had the 
big reinforcing steel bars there and they were in the process of being put in place before they 


* . + 
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could close up the forms, the lower portions of the forms, they had to have the temperature 
steel which run in the 90 degrees from the big bars which were the structural members from 
this concrete pour. 

They needed these No. 11 bars and they had not arrived, so they went out of town and 
the daily log states on September 14th a small amount of temperature steel arrived on the 
job. This was a local purchase, and this they did in order to expedite the closing up of the 
first form, so they could get moving. 

They had everything else. They had the water stop. Of course, they had form materials 
there. They had the big bars, so they went out and bought these No. 11 bars, which were 
just straight bars but for a certain length, and put these in in order to expedite the closing 
up of the forms. 

Now, the first—this bigger shipment of reinforcing steel arrived on Monday, the 18th 
of September, from the fabricator up in Portland, Oregon. They had been up to Washington, 
but they had gone out and bought this local stuff in order to close up the first few forms to 
expedite the first pour. 

Now, when they got this first shipment of reinforcing steel, it contained the temperature 
steel and also the dowels which were to protrude up through the top of the pours into the 
bottom of the counterforts. 

They got this shipment of steel on the 18th and the [sic] so the first pour was made on 
the 21st. In other words, they had to unload the steel, set it out, bring it down, put it in the 
forms, and they did do this in two days, the 19th and 20th, and they made their first pour 
on the 21st day of September. 

From then on—they poured it on the 21st, 22nd and 23rd. The 23rd was a Saturday. They 
did not pour on the 24th. 

Then the next week, they made three pours and then the ten-day curing requirement 
between adjacent pours took over and did not permit them to pour again until the 2nd 
day of October, and there they poured every day of that week, the 2nd, the 3rd, 4th, 5th, 6th 
and 7th, Sunday, and the photographs show they were going like clockwork. 

This was their schedule and they were pouring them right on schedule. As a matter of 
fact, they had a pour schedule for the next Saturday, the 14th, and they were able to 
pick up during the week of the 9th through the 14th so that they did not have to work on 
Saturday ; in other words they were a day ahead of schedule as of the 14th of September. 

Mr. Hupson. The 14th of— 

The WiTnEss. 14th of October, I beg your pardon, as of the 15th of October. 


s * * * * * 


The Witness. We pretty much got up to October 14 and I think for this—this shows that 
they got started just as quickly as they could commensurate with the arrival of materials 
and they gave us a pour schedule for the slab and the walls. They followed the pour sched- 
ule and at one time was ahead of the pour schedule so they did not have to work on a 


Saturday which they had scheduled for work. 

In summary, this schedule started just the same as the other jobs we had out there with 
respect to concrete work it just takes you a certain period of time to mobilize and get your 
material in before you can make your first concrete pour. 

None of the contractors had moved on this site and started pouring concrete the day 


after the day of notice to proceed. 


In regard to this latter assertion Commander Anderson testified that when Nel- 
son Bros. arrived on the site for its part of the work it was a week or two after 
the notice to proceed before the first cubic yard was moved, and “of course, all 
he had to do was to start digging a hole.” (p. 1409, Transcript). On the contract 
subsequent to the S&E contract, Anderson stated: “Halverson spent, I think, 
three or four weeks before he made his first pour of a com sonia nature to 
their first pour with steel water stops and everything else.” (p. 1409, Tran- 
script) “In the case of the Stearns Rogers contract, there, and this was for a 
reinforced concrete cooling tower basin, it wasn’t nearly as complex or as large 
as this prototype basin, but I don’t believe—they didn’t make their first con- 
crete pour until approximately six weeks after notice to proceed.” (p. 1410, 
Transcript). 

The attorney for the contracting officer directed Commander Anderson’s 
attention to the previous testimony of Mr. Elder (pp. 1429-1433, Transcript) : 


Q. Again directing your attention to Mr. Elder’s testimony, Mr. Anderson, and specifically 
to his Answer No. 21, Mr. Elder stated, quote “Had the government met all of the require- 
ments of the memorandum of understanding and the notice to proceed of August 10th, the 
contractor could have proceeded with extensive engineering layout and the concrete form- 
ing.” Is that an accurate statement? 

A. No, it isn’t. 

Q. Explain. 

A. There was nothing. 

Q. First lets talk about engineering layout. 
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A. They started their engineering layout approximately—August 31st, September 1, 
and there was nothing prior to that that prevented them from taping off their base lines 
from the others up to, adjacent to the fence, the NFR [sic] fence, and carrying them over to 
the basin because all the concrete was placed in the basin area and they did make bench 
marks in these various corners of the basin. 

Q. When did they start the surveying work, if that is the correct description of it? 

A. Either on August 31st or September 1, but as I said before there was nothing in those 
particular areas that prevented them from doing this earlier had tuey wanted to do this 
earlier. 

Other people were down in there surveying and checking grades. Then with respect to 
the stop of work—— 

Q. Address yourself to concrete forming. That’s what he was talking about. 

A. Right. The day after they started moving forms, they moved into the basin. There 
was nothing to slow them up there. 

Q. Question No. 22. Mr. Elder was asked—‘Mr. Elder, was the contractor’s work sus- 
pended by the government’s failure to comply with a memorandum of understanding?” 

Mr. Elder’s answer was, “Yes.” Is that a true answer? 

A. No, it isn’t. 

Q. Explain. 

A. There was nothing suspended. They did everything they had to do during this period 
to mobilize and in not one of the meetings, either the initial one or any of the weekly 
construction meetings which were already in schedule, would you find one mention by 
people at the job site of anything delaying them. 

They weren’t being delayed out there. They were trying to get things going and moving 
as fast as they could. There was no delays. If there had been, I’m sure they would have 
put them in the minutes of the meetings. 

All this delay stuff was between Schenectady and Dallas. 

Q. In the last question which was asked of Mr. Elder, in his prepared testimony, 
Question No. 25, the question was—‘‘When was sufficient access to the site given the con- 
tractor to enable him to perform a useful and efficient operation?” 

And his answer was, “September 11th, 1961.” Is that a correct answer? 

A. The photographs show that they went in on, I think, August 30th. They put the forms 
in there, the day before they put in their tool box. 

Q. Was that a useful and efficient operation? 

Mr. Hupson. Just a minute, sir. The witness is obviously mistaken. I suggest he refer 
to those pictures. As I recall it’s contrary to his previous testimony. 

(The witness complied as requested) 

The Witness. I’m looking at a photograph dated August 30th. I see the tool box. 

Mr. Hupson. That’s what I recall you testified before. 

The Witness. I see the tool box down there. That was the first thing they moved in. On 
the 30th of August they started building forms. The next day they hauled those forms in 
as is shown on the photograph dated August 31st. 

By Mr. RHOpDEs. 

Now, I’m asking you whether those operations were useful and efficient operations? 
. This was the only work that they had going on. 

Would you answer my question directly? 

Yes. 

Now explain. 

A. This was the only thing they had going on and until they built forms they couldn’t 
put them in the basin area, until they were ready to start work down there, there was no 
sense putting a tool box in. 


ereopo 


Commander Anderson’s assertions of fact and recital of events in his testi- 
mony at the hearing are corroborated by contemporaneous and independent 
evidence (i.e., daily len of the work, photographs and minutes of the weekly 
construction meetings). His testimony was not weakened on cross-examination, 
and no serious attempt was made to rebut the essential elements thereof. In con- 
trast, the testimony of Messrs. Elder, DeWitt and Boone was wey pce in 
character with no attempt made to detail the nature and extent of the alleged 
suspension of work. It is worth noting, also, with respect to the opportunit 
that the various witnesses had to gain knowledge of the facts concerning which 
they testified, that Messrs. Elder and DeWitt were not employed at the site 
of the work. According to the unchallenged testimony of Commander Anderson 
(p. 1386, Transcript), Mr. DeWitt visited the construction site approximately 
once a month throughout the period of the job and Mr. Elder was there about 
four or five times throughout the entire period. The one man on the contractor’s 
side who probably had the most intimate knowledge of the day-to-day occur- 
rences at the site was Mr. James Downie who, until March or April, 1962, was 
S&E’s superintendent and was in charge of operations. Mr. Downie was not 
called to testify during the hearings. Moreover, it is significant that the record 
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does not indicate that site representatives of the contractor lodged any com- 
plaints about site unavailability during the period in question. Weekly con- 
struction meetings were held during the course of the work and the discussions 
in these meetings covered all aspects of the work. It is hardly credible that had 
S&E actually been obstructed by the work of Nelson Brothers, that fact would 
not have been brought to the attention of the Government’s site representatives 
oe these meetings, yet the minutes of these meetings (dated August 21 and 
30 and September 6 and 13), are devoid of any mention of any difficulties in this 
regard. On the other hand these minutes record numerous requests by the Gov- 
ernment representatives that S&E expedite the submission of various schedules 
and documents required by the contract. In addition, the minutes, which after 
the first one of August 21 and through December 6 were initialed or signed by 
Mr. Downie, contain a number of pertinent references to the progress of the 
work during this period and appear to be invaluable in relating the details 
of the mobilization process. For example, the August 21 minutes how that the 
contractor was requested to prepare and submit a layout of its proposed operat 
ing area and it was pointed out that other contractors would be operating in the 
general work area. The contractor’s representative during this meeting indicated 
that “he would undertake two-shift construction operations immediately upon 
arrival of the initial shipment of form lumber which is currently awaited.” 

The August 30 minutes contain a notation that work was underway in 
fabricating forms for the counterfort footings and the field office construction 
was nearing completion. Under the heading “Procurement Progress” it was 
stated that form lumber, including plywood, had been received; that partial 
delivery of water stop accessories +a been received; and that the contractor 
indicated he would check on the shipping status of reinforcing steel. Under the 
heading “Work Planned for the Next Week” it was stated that work on setting 
of forms in the basin would be started; that steel setting would be started if a 
shipment of “re-bar” arrived; that work would be started on pole line installa- 
tion and the temporary substation required for construction power ; and, finally, 
that work would be started on the sewer line if materials were received. 

In the September 6 minutes, under the heading “Progress of the Work,” it was 
recorded that “Work continues under way on the prefabrication of forms for 
the concrete work in the basin bottom.” Under “Procurement Progress” we find 
the notation: “It is anticipated that a rail shipment of 3 cars, ae 
180 tons of reinforcing steel will be delivered to the work site today.” Under 
“Work Planned for the Next Week” it was noted that the contractor would start 
the work of setting forms, placing reinforcing steel and making the initial 
concrete pour. Also, that a double shift work operation would be started. 

The minutes of the September 13 meeting contain the following significant 


entries : 
(a) Progress of the Work 

Work continues under way on the prefabrication of forms for the concrete work in the 
basin, trenching for the sewer lines and backfilling for the temporary sub-station slab. The 
contractor's attention was called to the fact that the concrete pour in the basin was behind 
schedule. The contractor indicated that this lost time would be picked up contingent 
however upon the arrival of reinforcing steel. The contractor, in answer to a question 
concerning the completion of the temporary sub-station within the 35 day time schedule, 
indicated that the concrete sub-station slab would be complete but that he could not state 
as to whether the wiring would be complete by that time. The contractor advised that 
heating required for the office space provided for use by the contracting officer’s staff would 
be installed by Friday, September 15th. 


(b) Procurement Progress 
. *. * *. ° . ° 
(8) Delivery of Material 


The contractor indicated that a shipment of 48 tons of reinforcing steel, essential to use 
in work currently underway, is presently enroute to the job site. It was indicated that all 
base slab steel would be shipped this week. It was suggested to the contractor that he 
investigate the advisability of using expediting services in shipment of materials critical 
to work schedules. 
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(c) Work Planned for the Next Week 


Work will be underway on pouring the concrete slab for the temporary sub-station, 
prefabrication of concrete forms will continue, and forms and re-steel will be set for the 
initial concrete pour in the basin bottom. Concrete will be poured providing that outstand- 
ing reinforcing steel arrives and is installed. Hauling of concrete aggregates to the work 
site will be started. The mechanical subcontractor will start laying sewer pipe in prepared 
trenching. The contractor will start a double shift work operation as soon as an outstanding 
shipment of reinforcing steel arrives on the jobsite. 


The above minutes of the four meetings, which took place during and soon 
after the period in question, can hardly be said to indicate or reflect a concern 
by S&E site representatives about lack of access to the basin or obstruction 
by Nelson’s operations. In that connection, Mr. Downie, S&E’s construction 
superintendent, had full authority to act for S&E in the matter. (See con- 
tracting officer’s exhibits C-13, 14 and 15.) The above minutes, and all other 
available evidence of record, lend support to Commander Anderson’s observa- 
tion that “All this delay stuff was between Schenectady and Dallas.” 

In their brief of July 20, 1966, the attorneys for S&E contend that evidence 
in the record supports a finding that S&E coal have mobilized and begun work 
before September 10 if the Government had made the site available by Au- 
gust 10. The brief lists the following items: 


1. Mr. DeWitt stated that had the basin been availahle by August 10, S&E could have 
proceeded from that date to do the same work they actually proceeded to do on Septem- 
ber 10. In other words, they could have mobilized by August 10. (Tr. p. 105, et seq.) 

2. Mr. Boone, Assistant Project Manager of the contractor stated that had the contractor 
had the basin available by August 10, he could have poured several slabs by September 10. 

3. The manager of the project was on the job August 10, the assistant manager on Au- 
gust 12, the crane and various other materials before they could be used and all materials 
by the time they could be used, (DeWitt Letter, 8/30/61, Appt’s Exh. D). The forming 
lumber was on hand August 25, the day after the prior contractor completed laying lean 
concrete, and lumber, not a difficult material to obtain, presumably could have been on 
hand earlier, had it been needed. Also reinforcing steel was on hand as soon as it could 
be used, and presumably could have been obtained locally (testimony of DeWitt, Tr. p. 
105) and indeed some was obtained locally as needed (Testimony of DeWitt, Tr. p. 105). 
Thus it is undisputed that contractor was mobilized to perform each job as soon as the 
site was available to do that job. 

4. The Government prepared the progress charts on the project, Diskin, Tr. p. 2349 and 
2353. These indicate a starting date of August 10, 1961. They provide for no mobilization 
period (Contracting Officer’s Final Decision) thus discrediting the Contracting Officer's 
testimony that a mobilization period was necessary. 

5. In contractor’s Exhibit D are two telegrams from the Government signed by Mr. 
Diskin and Mr. Caldwell, dated September 13 and 14 respectively. Both of these telegrams 
allege the contractor was behind schedule 20 days, if it took the contractor one month 
(August 10 to September 10) to mobilize, how could he be 20 days behind schedule on 
September 13? 


At the outset it should be noted that it was not the Government’s position that 
it took S&E 1 month (August 10 to September 10) to mobilize. It was the 
Government’s position that the contractor was not only mobilizing but in fact 
also accomplished significant construction work during the period August 10 
to September 10. The Contracting Officer’s Finding of Fact and Decision of 
August 8, 1962, stated on this aspect of the case: 


4. Pursuant to the notice to proceed and the above-mentioned memorandum of under- 
standing, contract work was commenced on or about August 10, 1961. During the period 
of one month thereafter the contractor performed significant portions of work required by 
the contract, including procurement of materials, erection of field office and other neces- 
sary facilities at the construction site, negotiating and awarding subcontracts, prefab- 
ricating and erecting forms for concrete, preparing shop drawings and presenting them for 
approval by the Contracting Officer, performing engineering layouts and surveys, erecting 
electric power poles, unloading materials and installing electrical duct work. 

7 . . * * . * 


6. The failure of the Contractor to complete the contract work within the period pre- 
scribed by the contract was not the result, in whole or in part, of the inability of the 
Contractor to have unlimited, unrestricted and exclusive access to the construction site 
during the period beginning August 10, 1961 and ending September 10, 1961. In fact, as of 
November 1, 1961, the Contractor was actually on schedule as shown by a progress payment 
statement formally certified by it and agreed to by the Government as a basis for progress 
payments. 
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The contracting officer’s Findings of Fact and Decision in regard to S&E’s 
accomplishment of significant construction work prior to September 10 is 
my, supported by the evidence in the record. The first G&R log entry on the 
S&E job is dated August 9, 1961, The S&E logs commence on August 14. 
During the period August 9 through August 14, the G&R logs record no ac- 
tivity on the site but do indicate that Messrs. Elder and DeWitt were present. 
On August 15 the logs (all references are to the G&R logs unless pe 
— record that one truckload of heaters (cement) and one truckload 
of scaffolding were delivered. Miscellaneous material for the contractor’s 
“shack” arrived on August 16. On August 17, the S&E logs indicate that 
“Downie, Boone & Gunter Met With Union Rep. @ Pocatello—Pre Job Con- 
ference.” Various materials for the office building were received on August 18. 
August 19 and 20 fell on Saturday and Sunday and the logs contain no entries 
for those dates. On August 21 a crane was received but not unloaded. On Au- 
gust 22 the crane was unloaded and two 4 inch concrete slabs were poured “for 
placement of temporary construction building.” Thereafter, the ( wah logs show 
a quickening pace of construction activity : 


August 23—Setting Quonset on pad. Checking on layout of substation 

August 24—Continued repair & remodel of Quonset hut for temporary construction offices. 
Layout for temporary sub-station made and conduit ready to place. Gave Mr. Downie a 
preliminary issue of drawing E51 showing location of electric pole for his information. 

August 25—Continued remodeling and repairing the Quonset hut for office use. Layed 
conduit and prepared to pour concrete on the duct work before pouring slab. 

August 26—Saturday. No entires. 

August 27—Sunday. No entries. 

August 28—Remodel & Repair of office Quonset continued. Unloading of lumber car is 
about % complete. Clean up and segregation of tools and equipment started. Jarman Steel 
moved in an A Frame truck and a flat bed truck with a construction shack on it. 

August 29—Remodel and repair of Quonset continued. Set forms and waiting for red 
concrete over duct under temporary sub-station pad. Continued unloading car of lumber. 
Set up DeWalt saw table. 

August 30—* * * Set up temporary building for DeWalt saw and built a layout platform 
and started building forms. Car of lumber unloaded and car returned to Philips at 1:00 
PM. Built temporary toilet over sewer manhole. 

August 31—Continued building forms—rebuilt a tool shack and building a lunch room. 
Started moving forms down into the bottom of the basin. Poured part of the red concrete 
around the duct of the temporary sub-station. 

September 1—Continued building forms and checking for layout in the basin. Also 
building a lunch room. 

September 2—Saturday. No entries. 

September 3—Sunday. No entries. 

September 4—Labor Day. No entries. 

September 5—Layout of control lines in basin. Electrician dragging poles in position for 
installations. 

September 6—Mr. Jarman (Iron worker supt.) on job today. Electricians set one power 
pole today. Setting base plates in basin for layouts and placing of forms for pouring base- 
ment floor. 

September 7—Continued setting up forms in the basin in preparation for placing rebar. 
Continued setting electrical poles to temporary sub-station. Jarman Steel Company came 
in for unloading the three box cars of rebar. 

September 8—Continued building forms and setting them up in the bottom of the 
basin in preparation of concrete pour. Poured red concrete over the rest of the duct work 
and set pole #2 at sub-station. Layed out the sewer trench in preparation for digging. 

September 9—Saturday. No entries. 

September 10—Sunday. No entries. 


The above excerpts from the G&R daily logs, which are in essential agreement 
with S&E’s daily logs, support in detail the contracting officers findings that 
S&E performed significant portions of work necessary to performance of the 
contract during the period in question. This conclusion is also corroborated by 
the official photograph of September 11 the contents of which are described by 
Commander Anderson’s testimony above. : 

Nor is there any substantial evidence in the record to support the contentions 
in S&E’s brief of July 20, 1966, that construction materials were on hand as 
soon as they were needed and that the work could and would have progressed 
from August 10 just as it did from September 10 had the site been available. This 
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contention presupposes that S&E would have commenced mobilization prior to 
receipt of the notice to proceed on August 10. Initially it should be noted that a 
contractor who sucueil to mobilize and incurs expenses before he receives a 
notice to proceed does so at his own risk. Absent a showing that the notice 
to proceed is withheld without cause for an unreasonable aoa, Ross Engineer- 
ing Co., Inc. v. United States, 92 Ct. Cl. 253, a contractor may not recover mo- 
bilization losses sustained by reason of the Government’s delay in issuance of a 
notice to proceed. Michael H. Paris v. United States, 120 Ct. Cl. 100. See also 
Warren Bros. Roads Co. v. United States, 123 Ct. Cl. 48, 105 F. Supp. 826. S&E 
was an experienced contractor on Government construction work. (See Tran- 
script p. 271 et seg.) In view of this fact it does not seem likely that S&E would 
have run the risk of mobilizing prior to receipt of a notice to proceed. In fact, ac- 
cording to Mr. Nitzman, the contracting olen, the very pur of the Mem- 
orandum of Understanding was to permit S&E to begin mobilizing men, equip- 
ment and materials before complete access could be given to S&E. Otherwise, the 
Government could properly have waited until August 19 to award the contract 
and then have given a notice to proceed within a reasonable time thereafter. 
On page 1272 et seg. of the Transcript Mr. Nitzman in describing the events and 
considerations leading up to the Memorandum of Understanding stated : 


The Witness: And as I would expect, I believe Mr. Elder called Mr. Anderson several 
times to ask what the status was. And Mr. Anderson, in effect, told him the award was 
being held up for—I don’t think he gave too many definite reasons because we weren't 
sure ourselves. 

In the meantime, we realized that technically, we had a bid which was good for 60 days 
because on the bid form itself, I believe, there are words something to the effect that this 
bid is good for 60 days unless otherwise indicated. And in this case, there was nothing 
indicated. 

In the last week in July, I believe I called—I think it was Mr. Hider. 

By Mr. RHopEs: 

Q. Who? 

A. Mr. Elder, I believe. I wasn’t sure whether Mr. Estes or Mr. Bilder. I think it was—— 

Q. You called Mr. Estes or Mr. Elder? 

A. Yes. 

Q. All right, go on. 

A. I suggested it would be a good idea for him or somebody from the contractor to come 
up and visit us to discuss the possibility of either us withholding an award until the very 
last day of the 60-day period, somewhat sooner if our problem were resolved, or possibly 
awarding it at an earlier time before the contractive [sic] work, the foundation, was com- 
pletely settled, the reason for it being that this would give an opportunity for the initial 
phase of the work which is primarily one of organization and procurement to get started— 
especially the procurement aspect. 

There were advantages, of course, to both of us. To S&E, the advantage was to minimize 
the winter impact. To us, there was an advantage of getting the job started sooner and 
its ultimate completion sooner. But there was a certain risk involved to us, too, on that 
basis, if the corrective action couldn’t be completely taken care of. But this was a risk at that 
time we didn’t think was too great because it looked like it was just a question of time 
before the correction was completed. 

Well, Mr. Eider came up on August 2nd. We discussed this and some other things * * * 


* * * o . *. . 


We ended up in agreement which was reflected in a statement which we at that time 
labeled and since have referred to as a memorandum of understanding, both parties of 
us realizing, and we—I think we included—I know we included—such a statement on the 
end of the memorandum of understanding that naturally such a document could not waive 
or change any of the contract terms, conditions, responsibilities, and so forth. 

In an ensuing discussion the Hearing Examiner, 5 with reference 
to the contracting officer’s telegram of August 18 to S&E designating certain 
areas as available, asked the contracting officer how he arrived at a specific area 


in granting S&E access to the basin. The contracting officer responded as follows 
(p. 1285, Transcript) : 


The Wirness. This was the area which there was no question about any single occupancy. 
The other areas were almost finished, but they were anxious to get areas which there was no 
partial occupancy. 

So in order to permit the start of procurement, of organization and so forth, which is 
obviously necessary to implement by an issuance of a notice to proceed, this was the way we 
were able to take care of that. 
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The entire intent of this memorandum of understanding and meeting was to permit S&E 
to get started as early during the summer weather as possible. Without a notice to proceed, 
I don’t think it would be possible to legally go ahead with any of these expenditures. 

The contracting officer’s statements with respect to the basic purpose and 
intent of the Memorandum of Understanding has not been questioned. In view 
of the fact that the parties apparently felt it necessary to execute such an instru- 
ment so that a notice to proceed could be issued and S&E would be justified in 
incurring mobilization expenses, and since the Memorandum did not provide 
for issuance of a notice to proceed until August 10, the contention by S&E’s 
attorney that the contractor could have mobilized by August 10 if the basin had 
been available on that date would appear to be contradicted by the action of the 
parties in executing the Memorandum. 

We also think it significant to note that in its letter of August 30, 1961, to the 
contracting officer S&E stated inter alia, that “We are proceeding with the 
contract as expeditiously as possible to fulfill our time requirements in accord- 
ance with the contract documents and with the notice to proceed dated 10 August 
1961.” It should be remembered that this letter from S&E was in response to 
the contracting officer’s letter of August 22, 1961, which advised S&E that he 
construed S&E’s action as an intention to build up a case for a claim against the 
Government from the outset of the contract and that the conduct of the contract 
in such an atmosphere was unacceptable to his office. The contracting officer’s 
letter ended with the request that if S&E preferred to be released from the con- 
tract without cost to the Government his office be advised promptly so that other 
arrangements could be made. In context, therefore, it is reasonable to conclude 
that in its letter of August 30 S&E acknowledged that it had received an effec- 
tive notice to proceed on August 10 and that the contract performance period 
would be measured from the date of that notice. Moreover, pursuant to General 
Condition GC-09 of the contract S&E submitted a work or progress schedule 
for completion of the work 180 days after August 10 which was approved on 
September 29, and it is clear from the record that the work was up to schedule 
as late as October 31. S&E has not contended that it accelerated its work prior 
to October 31 in order to make up for any so called delay or suspension during 
the period August 10 to September 10. Much controversy was generated at the 
hearing as to who actually prepared the various progress schedules. However, 
from the present record there can be no question but that the original progress 
schedule which was approved on September 29 was prepared and submitted: 
by Mr. DeWitt of S&E. See DeWitt’s testimony, page 1984 et seg., Transcript. 

Finally, we believe it significant to point out that the record does not indicate 
that S&E made any claim for a time adjustment because of site unavailability 
until January 4, 1962, during a meeting attended by representatives of S&E and 
the Government. The minutes of this meeting appear in S&E exhibit D. See also, 

ages 1278-1280, Transcript. By that date the so called acceleration directive 
os been issued and the parties were embroiled in controversy over whether 
S&E was behind schedule on December 7, 1961, when the directive was issued. 
S&E offered no explanation of why it waited earner 4 months after the 
complained of events occurred before filing a claim for a time extension on this 
particular claim. As noted above, in regard to an absence of protest on site un- 
availability by S&E during the weekly construction meetings, it is hardl 
credible that had S&E actually been obstructed or delayed by the remedial wor 
in the basin it would have waited approximately 4 months to file a claim 
for relief. 

We turn now to the contentions made in the brief of July 20, 1966, that the 
materials necessary for the work during the period August 10 to September 10 
were available at the site by the time they could be used and that S&E was 
mobilized to perform each job as soon as the site was available to do that job. 
The brief of July 20, 1966, states that the —_— lumber was on hand August 
25, the day after the prior contractor completed laying lean concrete, and that 
lumber, which was not a difficult material to obtain, a, could have 
been on hand earlier as it was obtainable locally, citing Mr. DeWitt’s testimony 
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on page 105 of the Transcript. The brief also states that reinforcing steel was on 
hand as soon as it could be used and presumably could have been obtained 
earlier as it was obtainable locally and indeed some was actually obtained 
locally as needed, again citing Mr. DeWitt’s testimony on page 105 of the 
Transcript. The testimony referred to has been quoted in full previously above. 

The S&E daily logs of the work do not show receipt of any lumber until 
August 25. On that date the logs shows that one lot “2X lumber, R.R. Carload” 
arrived at the site. However, the same logs indicate that 34 inch plywood for 
“Form Sheeting” did not arrive until August 28 at which time a quantity of 
“4480 S.F.” arrived. On August 29 the S&E log contains the entry “Unloadin 
Car Load of Lumber,” =a on August 30 the logs state “Unloading Car o 
Lumber—Completed P.M.” Thenuiien, on Senhealier 5, the S&E logs indicate 
that one “R.R. Car, 3% Plyform, Dallas P.O.” arrived. These entries hardly 
support the flat assertion in the July 20 brief that “The forming lumber was 
on hand August 25 * * *.” In this connection, it should be noted that the forms 
were built outside of the basin, then transported down into the basin for erec- 
tion. See DeWitt’s testimony at page 113, Transcript. Whether any or all of the 
basin was unavailable to S&E prior to August 25 would therefore not have 
precluded S&E from delivering all types of form lumber to the jobsite and com- 
mencing form fabrication at any time after August 10. 

With respect to the reinforcing bars (rebar) it will be recalled that Com- 
mander Anderson’s testimony, which is quoted at length above, was to the 
effect that the first load of reinforcing steel arrived on September 7 and this 
reinforcing steel consisted of large 18S and 12S bars. He stated that these 
large bars are not normally stocked and cannot be purchased locally since they 
require a special roll out ae mill and a mill may only roll those 1 week out of a 
month. Commander Anderson further testified that the daily logs indicated 
that S&E began placing these large reinforcing bars in the forms on September 
11 and that he could see no reason why this could not have been commenced on 
September 8 since the forms were ready to receive it and the condition of the 
forms had not changed between September 8 and September 11. Commander 
Anderson further testified that S&E had to have what he called “temperature 
steel” or “No. 11 bars,” which were “just straight bars but for a certain —— 
and they had not arrived on the site when the large bars were delivered, so 
S&E purchased a small amount locally and these bars arrived on September 
14. These were purchased locally he stated in order to “close up the first few 
forms to expedite the first pour.” Finally, Commander Anderson testified that 
“this bigger shipment of reinforcing steel arrived on Monday, the 18th of Sep- 
tember, from the fabricator up in Portland, Oregon” and this shipment “con- 
tained the temperature steel and also the dowels which were to protrude up 
through the top of the pours into the bottom of the counterforts.” The first 
concrete pour was made on September 21. 

The daily logs of the work fully confirm Anderson’s testimony. The S&E log 
for September 6 states that “3 cars of #18 & #14, 183.54 ton Reinforcing” 
arrived from “Gilmore-Skouby.” [Italic supplied.] The G&R logs indicate 
that “8 car loads of rebar 180 tons” arrived on September 7. The G&R log for 
September 7 also carries the remark: “Did not receive the starting type of 
rebar.” At this point, it would be revealing to quote a portion of the transcript 
which records the testimony of Mr. Charles Jarman, who was S&E’s steel con- 
tractor on the job and testified in behalf of S&E. Under cross-examination (pp. 
468-469) Mr. Jarman testified as follows: 


Q. Was this rebar we're talking about— 


A. Rebar. 

Q. A specially fabricated rebar? 

A. Yes. 

Q. Was all the rebar you used specially fabricated? 

A. Yes. 

Q. None could be purchased locally? 

A. We had to purchase some locally. There is times when we had to buy a few bars locally ; 
I remember one time there was dround 2 or 8 ton of inch-round bars that we had to buy 
locally. 
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Q. Was that specially fabricated? 

A. It wasn’t bent, it was just straight stuff, steel, cut into sheets. 
Q. Lg all the rest of it specially fabricated rebar? 

A. Yes. 

Q. You are sure of that? 

A. Yes, sir, it was all. 


On redirect examination (p. 471 e¢ seg., Transcript) Mr. Jarman testified as 
follows: 


Q. Mr. Jarman, who furnished the rebar? 

A. Gilmore-Skouby out of Oregon, come mostly out of Oregon Mill. [Italic supplied.] Com- 
pare the entry from the S&E daily log for September 6 above.) 

Q. Did they supply it to S&E? 

A. Yes. 

Q. It was S&E Contractors, then, that furnished the rebar to you? 

A. Right. 

Q. Mr. Jarman, you used the term “fabricated steel bars;” will you define for us what 
those are? 

A. They are bent, sometimes into peculiar shapes, to reinforce the concrete. 

Q. May those bars be bent either in the shop or on the job? 

A. If the job is big enough you can fabricate it on the job but this job wasn’t big enough. 
You move the bender and the shears right on the job. You have to have at least 1000 tons 
or more, depending on the kind of fabrication before it’s worthwhile. [Italic supplied.] 


The G&R log for September 11 states “Started placing some rebar in the 
basin.” For September 13 the G&R log contains the entry: “No temperature 
steel on the job as yet for column line footing pours.” For September 14 the 
G&R log states: “A small amount of temperature steel arrived on job, this was 
a local purchase.” (Compare Commander Anderson’s testimony above.) Ap- 
parently this local purchase of temperature steel was not of a large enough 
quantit to keep the job moving because the G&R log for the very next day, 
September 15, under a column entitled “DELAYS” appears the following 
remark: “No temperature steel on job.” This delay is also confirmed by the 
S&E log for September 15 which states: “Jarman—No Progress—No Rebar.” 


On ee 18, as Commander Anderson testified, one car of rebar arrived. 


The S&E log for that date states that “1 Car Re-Steel * * * Counterfort Slab 
Steel” arrived from ee ; 

On the basis of data in the Daily Work logs, which neither party has ever 
challenged as being inaccurate, it can hardly be said that “reinforcing stee] was 
on hand as soon as it could be used” or that it “could have been obtained earlier 
as it was obtainable locally.” S&E’s own witness, Mr. Jarman, impeached this 
latter contention, and the record establishes that the small amount of tempera- 
ture steel which was actually purchased locally was not enough to keep the 
job moving for more than 1 day, and a delay occurred for want of it the 
next day. 

One other item of evidence in the record is highly significant in regard to 
the status of S&E’s mobilization during the period August 10 to September 10. 
This matter has to do with the readiness of S&E’s equipment for making con- 
crete. In this connection, the Hearing Examiner found (p. 34 of his decision) : 

* * * Mr. Boone, who was assistant project manager for S&H, stated that if it had been 
possible for him to operate freely in all areas of the westerly end of the basin, it would 
have been practical for him to have made certain basin slabs between August 10 and 
September 10. It seems reasonable that he could have done this. It is a comparatively 
simple operation. The equipment for making conorete was at hand. In fact, the evidence 
shows that during this period S€E furnished concrete from its mizing machines to Nelson 
Bros. for its work. A crane for pouring could have been rented. [Italic supplied.] 


There is no substantial evidence to ~~ the Examiner’s finding that the 
equipment for making concrete was at hand during the period a 10 to 
September 10. On the contrary, S&E’s own evidence, its daily work logs, show 
that S&E’s concrete subcontractor, Titus-Harp, was in the process of readying 
the batch plant up to the date of the first pour which occurred on September 21. 
The available evidence in the record on this matter may be summarized as 
follows. During cross-examination Commander Anderson was asked (pp. 1976- 
1977, Transcript) : 
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Q. Mr. Anderson, isn’t it true that as of the date you arrived on the job, August 18, the 
contractor had on the job cite [sic] all of the equipment he needed for his concrete 
operations? 

A. No. 

Q. Outside of a crane that was rented and available, wasn’t it all there? 

A. He didn’t have the batch plant? 

Q. Wasn't the batch plant in existence and had already furnished concrete for some 10 
or 15 thousand yards for the Nelson contract? 

A. Yes, it was there, but negotiations were in progress with Mr. Sims and this didn’t go 
through and eventually Mr. Harp was hired to do the concrete work and he brought in a 
bigger silo and I think there were other minor modifications that were made to [sic] 
concrete batch plant in this switchover from Sims to Harp. 

Mr. Hupson. Mr. Examiner, I think this is a good time to break for lunch. 


The following relevant excerpts are taken from the S&E daily oa and from 
the minutes of the weekly construction meetings where indicated: 

August 21—Received “1 Lima Crane” from “Dallas Yard Via R.R. w/4 Conc. Buckets, 
1 Clam Bucket & Crane Equip.” 

August 22—Simms Poured 15 C.Y. Finished For Temporary Office (15”/cy in Place). 

August 30—(Minutes of Weekly Meeting.) The Contractor’s concrete batch plant is 
presently partially located over a tee on an existing 10’’ fire main at which point a tie-in 
must be made. The contractor stated that this conflict will be resolved by removing the 
skip from the batch plant and making the tie-in over some week end. 

September 6—( Minutes of Weekly Meeting.) The contractor indicated that it was not 
his intention to utilize the concrete batch plant presently occupying the work area. 

September 12—Titus-Harp—Began Excav. For Steam Lines @ Aggre. Bins 

September 13—Titus-Harp—Excav. For Steam Pipe-Rec’d 350 BBL. Silo 

September 14—Titus-Harp—lInstalling Batch Plant & Aggre. Bins. Installed Steam Lines 
@ Aggre. Bins. 

September 15—Titus-Harp—lInstalling Batch Plant & Aggre. Bins. 

September 18—Received “77 Ton Sand” from “Ferguson-Conc. Mat’l.” “144V [ton] 
Gravel” from “V [Ferguson]—V V” [Conc. Mat’l]. “1 Tank Cement.” “Titus-Harp—Setting 
Up Batch Plant.” 

September 19—Received “21 Ton %’’ Gravel” from “Ferguson Conc. Aggre.” “17-44 V [ton] 
1-14%’’V [gravel]” from “V [Ferguson]V V [Con. Aggre]” “Titus-Harp—Readying Batch 
Plant for Pour.” 

September 20—Titus-Harp—Readying Plant For Pour Tomorrow 

September 21—Completed Pour—G. F. Slab, “D” Line North. Harp-Batching Conc. 

The above entries are the only ones in the S&E logs which have a bearing 
on the mobilization status of the batch plant during the period in question. 
While less detailed on this particular item, the G&R logs are in agreement with 
the above entries. Unfortunately the record is not complete on the identity of 
Mr. “Sims” or “Simms.” Nor is it complete on the question of who owned the 
existing batch plant which was apparently on the site. The contract however 
(T.P.-06) imposed upon the contractor the obligation to furnish “all labor, 
materials, equipment and services and place all concrete * * *.” In any event, 
it is known that on September 6 S&E informed the Government that it did not 
intend to utilize the concrete batch plant then occupying the work area; that a 
“350 BBL. Silo” was received on September 13; that sand, gravel, cement and 
aggregates were received on September 18 and 19; and that up to the date of 
the first pour on September 21 S&E’s concrete subcontractor was in the process 
of readying the batch plant for use. On this record, there is no substantial 
evidence to support the Examiner’s finding that during the period August 10 
to September 10 “The equipment for making concrete was at hand.” More- 
over the record does not show that “during this period S&E furnished concrete 
from its mixing machines to Nelson Bros. for its work.” We have been unable 
to locate any evidence in the record to —— this finding. The only evidence 
touching on this question would inferentially, at least, support an opposite con- 
clusion. On page 1419 of the Transcript in describing S&E’s mobilization 
process Commander Anderson is recorded as stating : 

Now, on the 12th of September, the Batch Plant was set up on the site. This was the 
plant which was used to mix the concrete there. There was a batch plant there that Nelson 
had utilized, but they changed out the silo. A portion of it remained there, but the silo was 
changed out. [Italic supplied.) 


See, also, the testimony of Commander Anderson during cross-examination 
quoted above in which he was asked whether the batch plant was in existence 





Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 485 


when he (Anderson) arrived at the site. Commander Anderson’s answer ap- 
pears to indicate that this plant was either owned or operated by Mr. Sims 
who apparently was not a subcontractor of S&E since Anderson’s response was 
that negotiations with Mr. Sims “didn’t go through and eventually Mr. Harp 
was hired to do the concrete work.” In any event there is no showing in the 
record that this existing batch plant either belonged or was leased to S&E. 
Perhaps S&E later was given an option to use this or some other batch plant 
see Minutes for Weekly Meeting of September 6, above), but at what point 
in time this option, if that is what it was, could be exercised is not known. 
What is known is that for reasons of its own S&E’s batch plant was being 
readied for operation right up to the day before the first concrete pour was 
made, and there has been no contention or showing made that basin site avail- 
ability was necessary before this plant could be put into operation. 

As previously indicated, the Government took the position before the Exam- 
iner that S&E was in the process of mobilizing aa was not in a position to 
utilize the basin for more work than it actually performed during the period 
August 10 to September 10. In regard to this assertion, the Examiner stated 
(p. 35 of his decision) : 

* * * Of course this is speculative. Mr. Boone said that had the floor been available, 
he could have laid several basin slabs which would have helped a lot as things worked out. 
In any event the contention goes to the quantum of damages in an action for breach. It 
has no bearing on the operation of the suspension clause for the reason stated. 

The Examiner’s ruling on the operation of the suspension clause was reversed 
by the Commission on review. It is our opinion that the Commission’s view is 
correct, since the clause clearly contemplates that time and price adjustments 
can be granted only when the suspension “unreasonably delays” the progress 
of the work and causes additional expense or loss that is not due to the “fault or 
negligence” of the contractor. In this case, the evidence of record shows that 
S&E had adequate access to the basin site at the very earliest moment it could 
be utilized, consistent with its mobilization of men, plant and equipment and 


the delivery of eee construction materials. We think that the record more 
t 


than amply supports the Government’s position, and if “speculation” enters 
into the picture at all it attaches itself to Mr. Boone’s assertion that several 
basin debe could have been laid prior to September 10th had the floor been 
available. Obviously, this could not have been done when necessary materials 
were not even on the site prior to that date and there has been no showing that 
such materials either could or would have been there had unrestricted access to 
the basin been given earlier. The burden rested with S&E to prove the elements 
of its claim. S&E failed to meet that burden even to the extent of proving 1 
day’s suspension of work prior to September 10th. Accordingly, the decision of 
the Examiner, as modified on review by the Commission, is not in our opinion 
supported by substantial evidence and therefore may not be regarded as final. 


CHANGE ORDER NO. 2 


This claim is for a price increase and time extension, over and above those specified in 
the change order itself. The basic facts giving rise to the claim are as follows: 

On September 20, 1961, the contracting officer submitted Addendum No. 3 and requested 
a proposal from S&E. The Addendum called for changes in the foundations so as to provide 
for certain chambers between a number of the counterforts. A proposal, which included a 
price quotation and other conditions, was submitted by S&E on September 27. This initial 
proposal was not acceptable to the Government and after subsequent negotiations between 
representatives of the contracting parties, S&H submitted a revised proposal by a letter 
dated October 2, 1961. The revised proposal called for a contract price increase of $90,429, 
an extension of 30 days in the final completion date, and various extensions of the interim 
completion dates. An unresolved claim of the contractor relating to reinforcing steel was 
left open. On October 8, Change Order No. 2 was issued, embodying all the substantial terms 
of the revised proposal. The unresolved question concerning reinforcing steel was resolved 
when on or about October 22 S&E withdrew any claim for price adjustment on that account. 
On October 27, the contracting officer sent S&E Amendment No. 1, which was designed to 
formally incorporate into the contract the changes effected by this change as well as by 
a prior Change Order, No. 1, issued and signed by Commander Anderson on September 22, 
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as to which no controversy has arisen. However, this amendment was never signed by the 
contractor and the issues concerning it became one of the primary disputes in the case. 

The contractor's subsequent claim for a price increase and time extension over and above 
those specified in Change Order No. 2 was denied by the contracting officer, who held that 
the adjustments allowed in the change order were equitable both as to time and amount. 
The Hearing Examiner held that the contractor was not bound by the terms of the Change 
Order, and that the contractor should have been allowed “at least 60 days” and may be 
entitled to more. He made no decision as to price except to indicate that the amount allowed 
was inadequate. The Examiner's decision on this claim was not reviewed by the Commission. 


The Examiner noted that although the work involved in Change Order No, 2 
had been the subject of frequent discussion by the planners in Wechiagsen and 
Schenectady all during the summer, no one in the Government advised S&E 
of the thinking, even henah it took place before the award. “Although there 
was an inkling of a change in the offing in early September, for practical pur- 
oses Addendum No. 3 [Chan Order No. 2] came Pal blown from the head of 
ove on September 20.” (p. 37, Examiner’s decision.) 
In finding that S&E was not bound by the terms of Change Order No. 2, the 
Examiner reasoned as follows: 


* * * There are many cases dealing with situations in which parties have negotiated to 
a preliminary conclusion of substantial agreement with the understanding that the agree- 
ment will later be formally drawn up and executed. The rule is rather simple. It is purely 
a question of when the parties intended to be bound under all the circumstances of the case. 
This is a question of fact which in a court is normally submitted to the jury” [citing au- 
thorities]. In the instant case several factors of record are determinative of the issue— 

(1) In the first place Clause 3 of the contract very expressly provides that all changes 
shall be formally incorporated into the contract by amendment. 

(2) The letter of October 3 concludes with the statement that the amendment is 
forthcoming. 

(3) In some detail the amendment differed from the letter. 

(4) The course of conduct of the parties shows that in all major matters the instruments 
involved were signed by the contracting officer and the president or executive vice-president 
of S&H, Mr. Elder. Of course, the original contract was signed by the contracting officer and 
Mr. Estes as president. The Memorandum of Understanding of August 2 was signed by the 
contracting officer and Mr. Elder, who flew back to Dallas and discussed it with Mr. Estes 
before signing; the notice to proceed was signed by the contracting officer. Mr. Hider 
acknowledged receipt. Mr. Elder was the number two man of S&B. He is now president. 

(5) Most important of all, the course of conduct of the contracting officer shows that he 
considered the execution of the amendment as the operative act. He had not signed the 
amendment when he sent it to Mr. Estes on October 27 and did not sign it when it was sent 
back. On November 22 Amendment No. 2 incorporating Change Order No. 3 was sent to 
Mr. Estes. He signed it on November 29 with a type-written note beside his signature— 
“Execution of this Amendment by S&E Contractors does not acknowledge acceptance of 
time and amount included in above for Amendment No. 1.” The contracting officer did not 
sign Amendment No. 2 nor has he signed any amendment. Finally and almost determinative, 
the contracting officer has never made any payment whatsoever for work entailed by Change 
Order No. 2 or any other change order. 

In conclusion it is found as a fact that the parties did not intend to be bound until the 
formal amendment was executed. It follows that Change Order No. 2 is a unilateral change 
order which under established principles is open to adjustment both with respect to time 
and amount of payment. 


With respect to the adjustment to which S&E was entitled, the Examiner first 
noted that Change Order No. 2 had a great impact on the work. He stated that 
“Using hindsight” the weather up to October 27, the date for the final wall 
pours, was generally suitable for concrete work. In that connection he noted 
that the temperatures averaged above 40° and that there were two thunder- 
storms and a 3-inch snow which did not stay on the ground very long. “Other- 
wise there was little precipitation. The concrete work could have been done then. 
Thus, the conclusion seems inescapable that in a sine qua non sense, most of the 
delay and increased cost was caused by Change Order No. 2. It threw the work 
into the winter months.” 

The Examiner also stated that a determination of what specific delays and 
expenses could be traced “directly” to the order under a strict application of the 

e in Hadley v. Bawendal, 9 Exch. 345, was very difficult if not impossible 


under the circumstances, since the case involved “a concatenation of factors, 


with a plurality of causes both concurrent and intervening, interplayin 
throughout the life of the undertaking; the weather; lack of steam, etc., a 
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»layed a part.” He found that a time requirement of much more than the 30 
days allowed flowed “naturally” from the order and that an extension of at least 
60 days should have been granted. 

In our considered opinion, the finding of the Examiner on this claim, for the 
reasons set forth below, is erroneous as a matter of law, and is not supported by 
substantial evidence. 

At the outset an observation made by the Examiner in his decision merits 
special comment. We refer to the Examiner’s statement concerning the failure 
of the Government to advise S&E of the contemplated change prior to Sep- 
tember 20. The observation was not essential to the finding he made relative to 
the binding nature of Change Order No. 2, but it appears to have influenced that 
finding. In regard to this statement, we note that the Examiner’s decision is 
absolutely devoid of any discussion of relevant background facts relating to 
the origin of, or considerations involved in, the issuance of Addendum No, 3. 
The record shows that at the time the contract was awarded the change involved 
in Addendum No. 3 was still being studied and evaluated by Government 
representatives. (See the testimony of Commander Anderson, p. 1244 e¢ seq., 
Transcript; and of Mr. Nitzman, p. 1293 et seg., Transcript.) Commander 

Anderson testified that the study and evaluation of the proposed change was 
being pushed “real hard” on an “overtime basis.” (p. 1249, Transcript) On the 
other hand there is nothing in the record to indicate that the Government was 
lax in this regard or that the Government failed to issue the addendum at the 
earliest practicable time after a firm decision had been reached. 

The contract imposed no duty upon the Government to advise S&E of pre- 
liminary studies on changes that might, or might not, be adopted and we fail to 
see how such advice, uncertain as it would have been at that time, would have 
benefited S&E. Moreover, the Examiner’s statement appears to ignore the 
contractual right of the Government to make changes within the general scope 
of the contract after award. The “Changes” clause was included in the contract 
for this very purpose, and it therefore must be considered as a — bargained 
and paid for by the Government. In any event, Change Order No. 2 did not, 
come “full blown from the head of Jove on ee 20,” as found by the 
Examiner. Mr. Elder of S&E testified (p. 669, Transcript) that “we heard of 
that change in middle August just as, you might say, a jobsite rumor that a 
major structural change was in progress.” Mr. Elder further testified that 
steel dowels that would later be required for the work under Change Order 
No. 2 were placed in the concrete forms by S&E before Change Order No. 2 
was even issued. See page 670, Transcript. 

The essential and determinative facts, relating to whether the terms of Change 
Order No. 2 are binding on S&E, are not in dispute. 

By letter to S&E dated September 20, 1961, the contracting officer enclosed 
three copies of Addendum No. 3 and requested that S&E furnish, not later than 
September 27, a quotation for the changed work, “based on no time extension 
to the contract.” The letter cautioned S&E that the request for quotation was 
not an authorization to perform any of the work included in the addendum or 
to suspend any work then in progress. 

The contractor, by letter dated September 27, furnished a quotation in the 
amount of $145,704, with a cost breakdown showing the items of cost which 
made up that figure. The letter also stated that it was impossible to perform the 
work in the existing contract schedule and proposed that the additional time 
required would be negotiated at a later date. S&E concluded with a statement 
that the foregoing cost breakdown was based on the net change to the nee 
contract plans and specifications with no consideration given to work in place, 
and that any remedial work required would have to be determined after S&E 
was advised of the date to proceed with the change. ; 

S&E’s proposal was not acceptable to the contracting officer. The parties then 
entered into negotiations lasting 3 days which culminated in a written pro- 
posal by S&E dated October 2, with an attached cost breakdown. The proposal 
which was signed by Mr. DeWitt reads as follows: 


277-066 O-68— 33 
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Please reference your Addendum #8, dated September 14, 1961, and the negotiations con- 
cerning this Addendum which took place from September 29th through October 2, 1961. 

The enclosed Cost Breakdown is in accordance with the final negotiations on this 
Addendum. 

It is understood that the following conditions were agreed on in connection with our net 
increased price of $90,429: 

(1) The interim contract completion dates as set forth in Paragraph SC-0O1 of the spe- 
cifications are extended as follows: Items (b) 20 days, (c) 4 West Bays 20 days, remain- 
der of building 30 days, (d) 30 days, (e) 30 days, (f) 20 days, (g) 20 days, (h) 30 days, 
(i) 30 days. 

(2) The Prime Contractor’s mark-up percentages on sub-contractors’ work of 10% for 
overhead, 5% for profit, and 1% for bond were agreed on only because your office had not 
had sufficient time to appraise our letter dated 26 September 1961 concerning our justi- 
fication for higher overhead percentages. We anticipate your concurring with our audited 
percentages and applying our requested percentages on future change orders. 

(3) All changed reinforcing steel fabricated on October 2, 1961 will be purchased 
separately by the Government with the price to be determined at a future date. This steel 
will be delivered to the site. 

(4) This price is predicated on the cast iron sleeves remaining 24 inches in length as per 
the original contract drawings. 

Your early approval of the foregoing and issuance of a Contract Modification will be 
appreciated. 


Pursuant to a specific delegation of authority from the contracting officer (p. 
1294, Transcript), Commander Anderson issued Change Order No. 2 dated 
October 3 which reads as follows: 


In accordance with Clause 3 of the above numbered contract the specifications and draw- 
ings are hereby changed as stated in the enclosed Addendum No. 3 dated September 14, 
1961. 

This change order makes certain revisions to the foundations of the test plant building. 

You are hereby directed to proceed with and complete the work as provided by this 
change. As agreed, to compensate for this change the contract price will be increased in 
the amount of $90,429.00 plus the cost of reinforcing steel fabricated on October 2 and 3, 
1951 and the contract completion date is extended by 30 calendar days. The interim con- 
tract completion dates as defined in Paragraph SC—O01 of the specifications are extended as 
follows. Items (b) 20 days, (c) 4 West boys [sic] 20 days, remainder of building 30 days, 
(d) 30 days, (e) 30 days, (f) 20 days, (g) 20 days, (h) 30 days, (i) 30 days. 

A contract modification will be executed to formalize this change in contract price and 
time. 


Commander Anderson described the events which took place after issuance 
of the oe order in regard to the unresolved question on the cost of reinfore- 
ing steel as follows (pp. 1448, 1449, Transcript) : 


* * * The wall steel was changed by the Change Order and I went to Portland or to 
Vancouver, Washington, which is across the river from Portland, the day the change 
order was issued. 

I wrote the Change Order in the morning and I immediately went into town, got on an 
airplane and I visited the reinforcing steel fabricating in Gilmore Scoville—in Vancouver, 
Washington, was located in the old Kaiser Shipyard, and they had the stop order and 
reinforcing steel fabrication. They had started the reinforcing steel fabrication for the 
original walls on the 2nd of October, and they had cut portions of the first pour 
when the telephone call came in saying stop. 

So here is the afternoon of the 3rd. We went out and we counted the number of bars 
that they had cut. I had a copy of the shop drawings, the new shop drawings for the 
wall steel with me. We checked the steel that had been cut to see if any of it had been 
fabricated in error. 

There was not one piece of that steel that had been fabricated in error and had to be 
disposed of. Some of these pieces of steel, the size had changed, but that same bar length 
and size could be used in another place, so it was merely shifted from this pour to the pour 
it could be used, without having to throw it away. 


In a one sentence letter dated October 28, 1961, S&E informed the Govern- 
ment: “Please be advised that no extra charge for Reinforcing Steel will be 
asked for Addendum #3 on above referenced contract.” 

By letter dated October 27 the contracting officer sent S&E, for signature, 
Amendment No. 1 which embodied Change Order No. 2 and, also, Change 
Order No. 1 which had been issued on September 22. 

The letter of October 27 in its entirety is as follows: 


Enclosed are two signed copies of the subject document. If the terms of this agree- 
ment are acceptable to you, kiridly execute and return one copy to this Office. One copy may 
be retained for your files. 
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During the hearing S&E took the position that the above letter evidenced an 
intention by the parties that they would not be bound until the amendment 
was executed. On cross-examination (pp. 1346-1348, Transcript) the contract- 
ing Officer was asked : 


Q. * * * Now going back again to change order number 2, I show you a copy of a 

oe oes August 27, 1962 from you to S&E Contractors. Is that the letter that you sent? 
. Yes, sir. 

Q. Now would you read that letter. You can skip the address and everything. Just read 
what the letter says 

A. * * * [The contracting officer read the letter. ] 

Q. What does that letter refer to? 

A. To the transmittal of amendment number 1 to the contract. Amendment number 1 
included change order number 2. 

Hearing Examiner McConnge.LL. What was the date of that? 

Mr. Hupson. October 27. 

By Mr. Hupson: 

Q. You were asking whether the terms of this agreement were acceptable to S&E 
Contractors? 

A. May I comment on that? 

Q. Yes, sir. Just answer the question. 

A. I think I should comment on it too. 

Q. Will you answer it first. 

A. Thats’ what I read. This was the very words I read. 

Heariug Examiner McConne.u. Do you have any comment to make? 

The Witness. Yes. This is the form letter we have used on every single amendment at 
the time we were issuing. 

The words “if the terms are agreeable to you” are just as standard as the opening “Gentle- 
men” and the closing “Very truly yours.” This is just a format. 

The presumption is that the meaning of it is “if this is in agreement with the proposal 
that you sent us.” This was the intent of it. 

By Mr. Hupson : 

Q. Isn’t the basic intent that no contractor is bound when [sic] he signs the contract 
amendment? 

Mr. Ruopes. I think this is a question of law to which the contract itself speaks. 

Hearing Examiner McConneELt. The objection is sustained. 


The contracting officer’s statement as to what he intended by the language 
used in his transmittal letter of October 27, is on its face, reasonable. S&E did 
not rebut this line of testimony. Apparently, the Hearing Examiner gave full 
credence to the contracting officer’s statement since his Teslelon does not cite 
the language of that letter as one of the items in support of his decision. The 
record presents no reason to question the contracting officer’s statement as to the 
intent of the October 27 letter. 

The pertinent provisions of Amendment No. 1 read as follows: 


Whereas, there is now in full force and effect between the parties hereto Contract No. 
AT (30-3) -—790 dated the fourth day of August 1961 ; and 

Whereas, pursuant to the provisions of Clause 3 of the General Provisions of said 
contract, certain changes in the specifications and drawings which form a part of said 
contract have been made by written orders designated as Change Order No. 1 dated Sep- 
tember 22, 1961, and Change Order No. 2 dated October 3, 1961 ; and 

Whereas, pursuant to the provisions of said Clause 3, the parties hereto have agreed 
upon adjustments in the contract price which will reflect increases in the cost of per- 
forming the work in compliance with said change orders, as follows: 

I GENE, TRS 0 ais nsiensis ep thinieriameninaanpmainas a amnemmiamanbane abeae $387. 53 

SERIE SHEET TU Bil scscncesnnnss shansenierensish:shenttnts aieietinins atgiiigaeianaipediieeeemaeenanaannlaieaid 90, 429. 00 
and an extension of thirty calendar days in the time allowed for performing the contract 
work; 

Now, therefore, the parties hereto do agree that said Contract No. AT (30-3) -—790, be, and 
the same hereby is, amended in the following respects : 

1. That part of the contract which appears on the first page thereof under the heading 
“Amount of Contract,” is amended by deleting the words and figures “One million, two 
hundred seventy-two thousand dollars ($1,272,000)” and by inserting in lieu thereof the 
words and figures “One million, three hundred sixty-two thousand, eight hundred sixteen 
dollars and fifty-three cents ($1,362,816.53).” 

2. That part of the contract which appears on the first page thereof under the heading 
“Work shall be completed” is amended to read as follows: 

“Work shall be completed within two hundred ten (210) calendar days after receipt by 
the Contractor of written Notice to Proceed.” 


S&E did not sign the amendment but, contrary to the Examiner’s finding 
(p. 40, Examiner’s decision), the record indicates that the amendment was not 
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returned to the contracting officer. On November 21 the contracting officer sent 
Mr. Estes, the company’s president, a telegram stating that he had been informed 
over the telephone by Mr. DeWitt that the amendment had not been signed and 
would not be signed until “additional returned costs for the work covered by 
the amendment are available” and that S&E “may decide to reopen negotiations 
on the price of the amendment.” The telegram informed Mr. Estes that the 
Commission would not consider any renegotiation of a price increase or time 
extension for the work covered by the amendment and requested that S&E 
formalize the amendment by promptly signing it. The telegram further stated 
that no progress payment would be made for this work until the signed amend- 
ment was received and concluded with the following paragraph : 


PLEASE ADVISE ME BY NOVEMBER 22, 1961 AS O [sic] YOUR INTENTIONS IN 
REGARD TO SIGNING THE AMENDMENT. I CONSIDER IT UNSATISFACTORY TO 
TO [sic] BUSINESS IN AN ATMOSPHERE OF A POTENTIAL CLAIM BY YOU WITH 
RESPECT TO WORK WHICH WAS FORMALLY PROPOSED BY YOUR COMPANY AT 
A FIXED PRICE AND TIME EXTENSION AND ACCEPTED BY THE COMMISSION 
IN GOOD FAITH. END 


On November 24, 1961, Mr. Estes sent the contracting officer the following 
letter: 


Concerning Bill DeWitt’s and my telephone conversation with you today, we respectfully 
submit for your consideration the revised proposal for Change Order No. 2 to the referenced 
contract. In the first column you will find estimated amounts of money allowed in the 
original negotiation, and in the second column you will find the revised amounts of money 
for the respective items of work, based on actual field costs. 

An analysis of these two columns will show you readily that the original estimated costs 
were wholly inadequate and insufficient. This, in my judgment, was occasioned by several 
factors, some of which are as follows: 

1. The short period of time allowed by the AWC for the preparation and negotiation of 
this change. 

2. Bill DeWitt was in the process of getting married, and it was not feasible or practical 
or reasonable to expect him to handle the negotiations, and the negotiations were carried 
on by W. R. Woodard who was completely unfamiliar with this particular job and the job 
conditions. 

It was anticipated that thirty (30) days time extension would be ample when the original 
Change Order was negotiated. The after-the-fact conditions prove that this thirty days is 
inadequate, and it is our best judgment that a sixy (60) day time extension is more realistic. 

We ask that you review the revised cost as submitted herein, and that this change order 
be prepared in the amount of $139,807, and that a sixty (60) day time eatension be provided 
in this change. 

This contractor has successfully completed many projects for the Atomic Energy Com- 
mission heretofore, and it has never been our experience that the AEC could expect, nor 
could demand that a contractor accomplish changed work at a loss. 

As you are well aware, the jobsite conditions leave a lot to be desired, and we are fully 
aware that the contract document provide for time extensions due to adverse weather and 
other causes ; however, it has never been the policy of this company to use these general 
provisions for time extensions specifically for changed work. It is our feeling that the items 
of work changed should carry the time extension for this changed work in the body of the 
Change Order pertaining to the changed work. We would appreciate reviewing these facts 
and issuing a Change Order for $139,807, and a sixty (60) day time extension at your 
earliest convenience; however, in the event you would prefer to handle this Change Order 
on a unilateral basis, using the Government Estimate for pay estimate purposes for this 
change, it would be agreeable to us. 

Our detailed field cost records, both at the jobsite and in our Dallas Offices, are open for 
your inspection and perusal. 


On the basis of the above facts and correspondence the Examiner concluded 
that although the parties had reached “substantial” agreement during the nego- 
tiations leading up to Change Order No. 2, they, nevertheless, did not intend 
to be bound until the ievatl eendeennt was executed. We think the evidence 
of record clearly establishes that the parties had reached complete agreement 
prior to the issuance of Change Order No. 2, and that order was intended to be 
and was in fact and law binding, despite the subsequent attempt to incorporate 
its terms into a bilateral amendment. Festemessn, as will appear later, the fact 


that S&E did not sign the amendment cannot, in our opinion, operate to defeat 
the valid contract previously made. 
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In regard to the question of whether the parties reached “substantial” or “con- 
plete” agreement during the negotiations of September 29 through October 2, 
the Examiner’s decision does not disclose precisely what it was that was not 
agreed upon so as to render the agreement“ substantial” rather than “complete.” 
Apparently, he was making references to the fact that the cost of the reinforcing 
steel that had been fabricated on October 2 and 3 in accordance with the previous 
unchanged specifications was not known. All other matters certainly had been 
agreed upon. S&E took the position during the hearing that its proposal of 
October 2 and the resulting agreement were conditional and not binding because 
the agreemeut was subject to price adjustment upward because of the reinfore- 
ing steel item. See page 1344, Transcript. The contracting officer testified during 
cross-examination on this point as follows (p. 1344, Transcript) : 

Q. * * * Now the proposal made by the contractor on October 2nd was a conditional pro- 
posal, was it not? 

A. I think the only conditional one, the condition in it was the question of the cost of 
changes for the reinforcing steel and it seems to me the way of solution. That was outlined. 
It would be whatever it turned out to be. 

. It was subject to adjustment upwards? 

. For that item only. 

For that item? 

I believe so. 

. It was not a final price? 

. In that—it was final in that—— 

Except for adjustment. 

. It indicated how the adjustments would be determined and if there were no costs, 
there would be no adjustments. 


It is a fundamental rule of law that no person may be subjected to a con- 
tractural obligation unless the character of the obligation is definitely fixed by 
an express or implied agreement of the parties. In order to be binding an agree- 
ment must be definite and certain as to its terms and requirements. 17 Am Jur 
2d, Contracts § 75. As a general principle, a contract is sufficiently definite and 
certain if it contains matter which will enable the court under proper rules of 
construction to ascertain the terms and conditions on which the parties intended 
to be bound even though there are some formal imperfections in the contract. 17 
Am Jur 2d, Contracts § 77. See, also, the authorities cited at 17 Am Jur 2d, Con- 
tracts § 82, where it is stated : 

The general rule is that price or compensation is an essential ingredient of every contract 
for the transfer of property or rights therein or for the rendering of services and must be 
definite and certain or capable of being ascertained from the contracts itself. By this is not 
meant that the exact amount in figures must be stated in the agreement; however, where 
that is not the case, the price must, by the terms of the agreement, be capable of being def- 
initely ascertained. Where the contract appoints the mode of determining the price, and the 
price is determined according to that mode, the contract becomes perfect and complete in 
that respect, as if it had been originally fived in the writing * * * [Italic supplied.] 

We believe that there is no basis for concluding, as contended by S&E, that 
the ment of October 3, as evidenced by the contractor’s proposal of October 
2 and Change Order No. 2, was conditional because of the reinforcing steel item. 
Change Order No. 2 can in no way be construed as making the price of $90,429, 
which applied to all items in the order other than the reinforcing steel, condi- 
tioned on, or subject to adjustment by, the cost of the reinforcing steel. The 
relevant language of the Change Order reads: “As agreed, to compensate for 
this change the contract price will be increased in the amount of $90,429.00 plus 
the cost of reinforcing steel fabricated on October 2 and 3, 1961 * * *” [Italic 
supplied]. This language clearly indicates that S&E was to receive $90,429 un- 
conditionally and regardless of what the cost of the reinforcing steel turned out 
to be. S&E would also receive the cost of the reinforcing steel which had been 
fabricated on October 2 and 3. The $90,429 and the cost of reinforcing steel 
were completely independent of each other. The cost of reinforcing steel was 
meant to be in addition to the $90,429. Change Order No. 2 expressed this inten- 
tion in clear and unambiguous engage. 

Moreover, the agreement reached by the parties “appoint[ed] the mode of 
determining the price” of the reinforcing steel i.e., the cost, whatever it might 
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be, of the steel fabricated on October 2 and 3. This cost was not subject to nego- 
tiation or future agreement of the parties. It would be whatever Gilmore- 
Skouby, S&E’s supplier, was charging S&E for the steel. This cost later turned 
out to be nothing and S&E informed the Government of this fact in its letter 
of October 23, 1961. 

Finally, even if it is assumed for the sake of discussion that the reinforcing 
steel item had the effect contended for by S&E, this fact would not be dispositive 
of the matter. In that event, the principles and authorities cited and discussed 
in section 48, Williston on Contracts, 3rd Ed., would be applicable. In that 
section Williston states : 


It happens at times in elaborate contracts that certain minor matters are expressly left 
for future agreement, or are left in such an indefinite way as to be incapable of enforce- 
ment. A building contract may provide that the form of window fastenings shall be after- 
wards agreed upon by the parties. This would not make the entire building contract 
unenforceable, though if the nature of the window fastenings was fixed by the agreement 
while the dimensions of the building were left to future agreement, there would be no 
enforceable obligation. It is evident that the question must be one of degree: Is the 
indefinite promise so essential to the bargain that inability to enforce that promise strictly 
according to its terms would make it unfair to enforce the remaindcr of the agreement? 
If the contract cannot be performed without settlement of the undetermined point, each 
party will be bound to agree to a reasonable determination of the unsettled point in order 
that the main promise may be enforced. If the undetermined matter does not preclude 
performance of the remainder of the contract and is of comparatively little importance, 
the uncertain promise may be left unperformed and the remainder of the contract enforced. 
{Italic supplied. ] 


The rule of law applicable to a situation wherein one party to an agreement 
previously reached lens to sign a formal document which evidences the agree- 
ment, as in this case, was set forth in United States, v. P. J. Carlin Construction 
Company, 224 F. 859, 862: 


{1] When parties enter into a mere verbal agreement, with the understanding that it 
shall be finally reduced to writing as the evidence of the terms of the contract, it may be 
that nothing is binding upon either party until the writing is executed. But where the parties 
reach an agreement through correspondence, intending that the agreement shall be subse- 
quently expressed formally in a single paper or document, which, then signed, should be 
the evidence of what had been agreed upon, the obligatory character of the agreement 
cannot ordinarily be defeated by the failure of either party to sign the formal contract. 
If the court can see from the writings or correspondence that the minds of the parties have 
met, that a proposal has been submitted by one party which has been accepted by the 
other, and that the terms of the contract have been in all respects definitely agreed upon, 
one of the parties cannot evade or escape from his obligation by refusing to sign the formal 
contract, which the parties understood was subsequently to be drawn and executed. As said 
by the New York Court of Appeals in Sanders vy. Pottlitzer Bros. Fruit Co., 144 N.Y. 
209 os Ss: 

“Any other rule would always permit a party who has entered into a contract like this 
through letters and telegraphic messages to violate it whenever the understanding was that 
it should be reduced to another written form by simply suggesting other and additional 
terms and conditions. If this were the rule, the contract would never be completed in cases 
where by changes in the market or other events occurring subsequent to the written negotia- 
tions it became the interest of either party to adopt that course in order to escape or evade 
obligations incurred in the ordinary course of commercial business.” 


As the Examiner noted, the basic issue involved here is “purely a question of 
when the parties intended to be bound under all the circumstances of the case.” 
The Examiner cited five factors as determinative of the issue. These factors will 
be discussed in the order listed by the Examiner. 

(1) The Examiner’s statement that Clause 3 of the contract “very expressly 
provides that all changes shall be formally incorporated into the contract by 
amendment” is not accurate. Clause 3 of the general provisions (changes) pro- 
vides that if the change causes an increase or decrease in the amount due under 
the contract, or in the time required for its performance, “an equitable adjust- 
ment shall be made and the contract shall be modified in writing accordingly.” 
[Italic supplied.] This language clearly does not require formal incorporation 
by amendment as found by a ienesiane, Clause 3 does not spell out the method 


or form of modification other than that it must be in writing. Section 1-1.219 
of the Federal Procurement Regulations defines “contract modification” as 
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meaning “any written alteration * * * of an existing contract, whether accom- 
plished by unilateral action in accordance with a contract provision or by 
mutual action of the parties * * *.” In this connection, it is informative to 
note that the question of what actions or situations will be held to constitute a 
contract modification has been before the Armed Services Board of Contract 
a (ASBCA) on a number of occasions. In Collins Radio Company, 
ASBCA No, 4487, August 18, 1959, 59-2 BCA 2313, the Board in reviewing the 
precedents on the question stated : 


120. In so finding we note first the absence of any prescribed form for a contract 
modification, be it a change order (i.e., a modification that the contracting officer can make 
unilaterally) or a supplemental agreement (i.e., a modification requiring the agreement of 
the parties). Past cases, both court and Board, show that contracts have on occasion been 
modified (both in the case of change orders and supplemental agreements) by one document 
signed by both parties (such documents varying in formality and complexity), by exchanges 
of correspondence, by telegrams, by oral instructions and by actions of the parties. 


In L.B. Smith, Ine., ASBCA No. 5776, March 30, 1961, 61-1 BCA 2993, the 
parties reached an agreement on price redetermination which was later evi- 
denced by the exchange of correspondence, The price redetermination article 
of the contract required that “the redetermined price shall be evidenced by a 
supplemental agreement to this contract.” The Government never vanmnelied 
in eens the contractor to sign a formal document evidencing the agreement. 
In holding that the parties had effected a binding agreement, the Board stated : 


It is, of course, true that the contractor has not executed a formal supplemental agreement 
which the contract contemplates. It is also the fact that the Government expended every 
reasonable effort to get a formal document signed up. The contractor would have us rule 
that the contract should be interpreted as indicating it was the contractual intention of 
the parties that absent a formal memorial nothing bound anybody. We do not find the 
contractual intent to be as suggested by the contractor. It may well be in some cases that 
the parties intend to be free agents until signing an integrated memorial, but the evidence 
supports no such finding in this case. The parties are not actually at odds on the law but 
rather disagree as to result because of controversy over a finding with respect to con- 
tractual intent. The operation of the redetermination article calls for simply drawing a 
line through the target price and, in effect, substituting a figure mutually satisfactory on 
a negotiated basis. Floor and/or ceiling stipulations must, of course, be observed. It is 
hard to envision any reasonable basis or reason why either of the parties would have any 
interest or desire to have legal significance postponed once in fact their minds had met 
on the substitute dollar figure. In our opinion the provision merely made it the duty of 
the parties to comply with standard Government contract practice. Article 29(c), in its 
very language, prescribes that the parties were to “promptly negotiate in good faith to 
agree upon a reasonable redetermined price * * *” which was to be “evidenced” by 
a formal agreement [Italic in quotes supplied]. There is no basis for suggesting that lack 
of formal evidence is fatal to effectiveness of the agreement which we have found was 
a fact. In our opinion the letter of acceptance, dated 5 November 1953, from the con- 
tracting officer to the contractor legally set at rest the issue as to the redetermined price. 


In Fenske, Fedrick & Miller, Inc., ASBCA No. 7855, February 27, 1964, 
1964 BCA 4130, the decision sustained a Government position that the con- 
tractually specified period for an exercise of an option, relied — as limiting 
the Government’s acquisition cost of equipment, was effectively extended by 
informal communications and conduct of the — without the further ex- 
ecution of a formal supplemental agreement. In this connection, the contract 
provided that: 

This contract will commence three days after acceptance of written notice to proceed and 
remain in effect until 30 June 1960, unless terminated under the terms of the contract. 
This contract will be renewable at the option of the Government for four consecutive one 
year terms at the rates set forth in the Schedule. Renewal shall be accomplished by a 
Supplemental Agreement entered into prior to the expiration of the previous term * * * 
[Italic supplied.) 


The contractor-appellant argued, among other things, that the Government 
did not exercise its “option to purchase” during the period from the inception 
of the contract through June 30, 1960, and that this period was not extended 
by “Supplemental Agreement” executed by the parties. The Board answered 
this argument as follows: 
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Appellant’s position stated above infers that the initial contract period extending to 30 
June 1960 could be extended by the parties only through the execution of formal, bilateral 
“supplemental agreement” documents. We do not find in the quoted provisions a require- 
ment so restrictive as this. 

Appellant has cited no precedent and we are aware of none which supports that proposi- 
tion, whereas numerous decisions of the Board under various circumstances are to the 
effect that competent agreements of the parties may be achieved by less formal means. * * * 

The cited decisions, among others, make it clear that in cases of reliance by either con- 
tractual party upon an alleged contract—related agreement, the dispositive factor usually 
is not the formality of the evidence of such agreement, but is instead a preponderance 
of all evidence concerning the alleged agreement and the authority and competence of the 
agreeing representatives of the parties. Such considerations include, as appropriate, the 
conduct of the parties and other surrounding circumstances, and the factual inferences 
most reasonably to be drawn therefrom. 

In the light of such precedent, and the matters of evidence concerning the conduct of 
the parties during the period of installation and certification of the equipment we conclude 
that after the execution of S.A. No. 2 the parties, by clear agreements evidenced in written 
documents, extended to 1 April 1961 the contract period initially ending 30 June 1960. 
This was accomplished in part by change order No. 3 dated 19 July 1960, issued in response 
to appellant's letter requests of 1 April and 22 June 1960, which extended the period 51 
calendar days and the final completion date to not later than 15 August 1960. It was 
further accomplished by change order No. 4 dated 14 August 1960 and issued after appel- 
lant’s letter request of 7 January 1961, on 3 February 1961, backdated to provide a con- 
tinuity in the extension documents. * * * [Italic supplied.] 


See, also, The Barrister Corporation, ASBCA No. 1036, October 6, 1952; 
American Sportswear Co., Inc., ASBCA No. 2750, December 29, 1955; Vine- 
land Sportswear Co., ASBCA Nos. 2745 and 2746, December 29, 1955; P.L.S. 
Coat & Suit Corp., ASBCA No, 4185, September 9, 1957, 57-2 BCA 1439; 
Saddler Textiles, Inc., ASBCA No. 6554, December 15, 1961, 61-2 BCA 3249; 
Boston Pneumatic, Inc., ASBCA No. 8142, February 5, 1963, 1963 BCA 3667; 
and Warren Bros. Roads Co. v. United States, 123 Ct. Cl. 48, 105 F. Supp. 826 

1952). In the Warren Bros. Roads Co. case the Court of Claims found that 
the parties had effected an oral modification to the contract specifications by 
an agreement reached during a conference and by subsequent action of the 
parties. 

The ASBCA decisions discussed above demonstrate that contract provisions 
requiring modifications to the contract to be in writing or to be in a particular 
form are generally thought of as being for the purpose of supplying evidence, 
or a memorial, of an agreement reached by the parties. Of course, a formal docu- 
ment signed by both parties is perhaps the best evidence that a bindin ree- 
ment has been reached. However, as properly observed in the Fenske, te rick 
& Miller, Inc. case the dispositive factor is usually not the formality of the 
evidence of such agreement, but is instead a preponderance of all evidence 
concerning the alle reement and the authority and competence of the 
agreeing representatives of the parties. It is also significant to note that, as in the 

resent case, the effective modifications to the contract in the Fenske, Fedrick & 

iller, Inc. case were accomplished and evidenced by letters from the contractor 

and acceptance of the terms of such letters by issuance of change orders plus 
subsequent reliance on the agreements thus seul 

In any event, in view of the prior negotiations between the representatives of 
S&E and the Government in the instant case, and in view of the contents and 
wording of Change Order No. 2, we do not believe that there is any basis for 
doubt that the pon in-and-of-itself, satisfied the literal language of Clause 3. 
Change Order No. 2 was not merely an “order” directing a change, but was a 
comprehensive document which eakediel, in substantially the exact language 
of the contractor’s proposal, the terms previously agreed upon. It, in effect, con- 
tained the equitable adjustment within its four corners and constituted all of the 
written modification of the contract required. The order was an acceptance of 
S&E’s offer of October 2 and resulted in a binding contract, certainly at least 
as to the work covered by the $90,429 and the 30-day time extension. The steel 
item was later resolved by S&E’s letter of October 23. 

Even if Clause 3 should be interpreted as contemplating execution of a formal 
contract amendment, the failure of the parties to follow such a procedure would 
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not be determinative of the question whether a legally valid bilateral modifica- 
tion was accomplished. A written contract may be modified by the parties in any 
manner they choose notwithstanding agreements prohibiting its alteration ex- 
cept in a particular manner. See 17A C.J.S., Contracts § 377c, and authorities 
cited therein. The method of change provided for in a contract may be employed 
by the parties, but such method is not exclusive of other methods of modifica- 
tion. 17A C.J.S., Contracts § 374. See, also, Helsby v. St. Paul Hospital and 
Casualt Company, 195 F. Supp. 385, affirmed 304 F. 2d 758 and Beatty v. 
Guggenheim Exploration Co., 122 N.E. 378. In the Beatty case, Judge Cardozo, 
speaking for the Court of Appeals of New York, indicated that this rule was 
predicated upon the inherent power of the parties to make or change contracts 
unfettered by self-imposed limitations previously agreed upon. He stated that: 

* * * Those who make a contract may unmake it. The clause which forbids a change may 
be changed like any other. The prohibition of oral waiver may itself be waived. * * * What 
is excluded by one act is restored by another. You may put it out by the door; it is back 
through the window. Whenever two men contract, no limitation self-imposed can destroy 
their power to contract again. 

(2) With respect to the Examiner’s statement that the letter of October 3 
(Change Order No. 2) concludes with the statement that “the amendment is 
forthcoming” we note, again, that the Examiner is inaccurate in describing the 
language used. The actual wording was that “A contract modification will be 
executed to formalize this change in contract price and time.” This sentence 
does not, in our opinion, indicate an intention on the part of the Government 
that it would not be bound until a formal contract amendment was executed. 
When read in context with the rest of the language in the order, the sentence 
merely conveys the information that a more formal document was to be exe- 
cuted in the future to memorialize oar the agreement previously 
reached. In no way does the sentence indicate that the previous agreement would 
be contingent upon, or subject to, the execution of a formal contract amendment, 
or to further negotiations as to the price or time factors. Had such a meaning 
been intended it would have been an easy matter to have stated such an intention 
in simple language. In the circumstances of this case it is difficult to envision 
any reasonable basis or reason why either of the parties would have any interest 
or desire to have legal significance postponed once in fact their minds had met 
on all the terms wokelien's their agreement. Cf. L.B. Smith, Inc., supra. 

(3) The Examiner found that in “some detail the amendment differed from 
the letter” but he did not indicate what the differences were. The only apparent 
differences were (1) the letter, or Change Order No. 2, was cuneniied ale with 
addendum No. 3 whereas the amendment incorporated addendum No. 2 as well 
as No. 3; (2) the amendment made no mention of the cost of reinforcing steel ; 
and (3) the amendment did not specifically itemize the extensions granted on the 
interim completion dates but only referred to the 30 days extension granted on 
the overall completion date. 

In our view of the case, the contract modification was complete and binding 
as of October 3 when the order was issued or, at the very latest (no matter what 
view one takes of the reinforcing steel item), by October 23 when the unresolved 
steel question was settled. The amendment was therefore unnecessary to effect 
any of the modifications contained in Change Order No. 2. However, we do not 
think that the amendment was inconsistent with, or contradicted, the order. The 
fact that the amendment incorporated addendum No. 2, which also had been 
previously agreed to by the contractor, is not material to the issue of whether 
the addendum No. 3 portion of the amendment contradicted the provisions of 
Change Order No. 2. As to the failure of the amendment to mention reinforcing 
steel, it should be noted that by the time the amendment was sent to the con- 
tractor (on October 27) the steel question had already been settled by elimina- 
tion and, obviously, there was no need to mention it. In regard to the last 
“difference in detail» we fail to see any justification to support an inference that 
the failure to itemize the extensions to the interim completion dates reflected 
an intention to change, or to dishonor, the specific extensions itemized in the 
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change order. The overall 30 day extension was mentioned and the extensions 
on the interim completion dates were made in the specification changes. The 
amendment was not silent on the interim completion site. but clearly referred 
to the specification changes by the following language: 

Whereas, pursuant to the provisions of Clause 3 of the General Provisions of said con- 
tract, certain changes in the specifications and drawings which form a part of said contract 
have been made by written orders designated as Change Order No. 1 dated September 22, 
1961, and Change Order No. 2 dated October 3, 1961 * * *[Italic supplied.] 

(4) With respect to whether it is important that the contract was signed by 
the contracting officer and by the bediers: of S&E, while the memorandum of 
understanding was signed by the contracting officer and the executive vice- 
president of S&E, we do not think that those events have any material signif- 
icance in determining when the parties intended to be bound on Change Order 
No. 2. The record indicates that Mr. DeWitt, who signed the proposal of 
October 2, took an active part in administering the contract on behalf of S&E. A 
number of letters to the contracting officer on various problems which arose 
during the course of the contract bear his signature, and the contract for aggre- 
gate with H. K. Ferguson Company also bears his signature. He was a vice- 
president of S&E and not a minor official lacking in responsible duties, Contrary 
to the assertion in S&E’s letter of November 24, and, as the Examiner found, 
he took an active part in the negotiations leading up to the change order. (The 
Examiner’s finding in this regard—p. 37 of the decision—is supported by Mr. 
DeWitt’s own testimony. See S&E exhibit C, answer to question 3 on the change 


order claim.) 
The other representative of S&E at the negotiations was Mr. W. R. Woodard 


whose official position with the contractor was that of “Chief Estimator.” Ac- 
cording to the testimony of Mr. Elder, Mr. Woodard and he (Mr. Elder) 
prepared S&E’s original bid estimate for the contract work. (p. 1111, Trans- 
script) Also, it is significant to note that the record shows Mr. Woodard was 
chosen and directed by the president of S&E (Mr. Estes) to go to Idaho Falls 
and negotiate with the Government on Change Order No. 2. See affidavit dated 
June 9, 1962, by Mr. Woodard appearing in S&E exhibit D under its “Steam” 
claim. 

S&E makes no claim that Messrs. DeWitt and Woodard were not authorized 
to negotiate on its behalf, or that Mr. DeWitt had no authority to sign the pro- 
posal of October 2. The men picked to represent S&E at the negotiations were 
chosen by S&E and not by the Government. It is no answer to say at a later 
date, as was stated in S&E’s letter of November 24, that Mr. DeWitt “was 
in the process of getting married, and it was not feasible or practical or reason- 
able to expect him to handle the negotiations.” That being the case there was 
nothing to prevent the contractor from sending its president or executive vice- 
president to represent it. 

Moreover, it is significant to take note of two letters from S&E which were 
introduced into evidence as Contracting Officer’s exhibits C-13 and C-14. 
Exhibit C-13 is dated August 16, 1961, and was addressed to Giffels & Rossetti 
and reads in pertinent part as follows: 

In accordance with paragraph SC-18, Designation of Construction Superintendent, of 
the Special Conditions of the contract, this is to advise you that the undersigned is assigned 
to this project for the purposes of management and administration. [Italic supplied.] 
This letter in addition went on to delegate to Mr. James D. Downie authority 
to manage the actual jobsite and to perform related duties. The individual who 
signed this letter (i.e. the “undersigned”) was Mr. DeWitt, Vice President. 

‘Exhibit C-14 is a letter dated September 19, 1961, to Giffels & Rossetti which 
was signed by Mr. DeWitt as Vice President and reads as follows: 

Please reference our letter dated August 16, 1961 concerning the above subject. 

This is to advise you that Mr. James D. Downie is also delegated the authority to prepare, 
sign and deliver Prime Contractor cost proposals for contract addendums issued by your 


office. 
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From the foregoing it would appear that Mr. DeWitt was a responsible 
official of S&E ma had authority to delegate responsibilities to subordinates 
within the S&E organization and to appoint the subordinates who would exer- 
cise such responsibilities. Mr. DeWitt participated actively in the negotiations 
leading up to the agreement of October 3, and the earlier propesal of September 
27, 1961, which was rejected by the Government, bore Mr. DeWitt’s signature, 
as did the proposal dated September 19, 1961, for Addendum No. 2. It is 
therefore dificult to see how importance can be attached to the fact that the 
peopeas of October 2 was not ages by the president or executive vice presi- 

ent of S&E when the individual who did sign it had apparent authority not 
only to sign cost proposals but also to delegate such authority to an employee 
(Mr. Downie) who was even more subordinate in rank within the S&E organi- 
zation than its Vice President, Mr. DeWitt. 

(5) The Examiner found that “Most important of all, the course of conduct 
of the contracting officer shows that he considered the execution of the amend- 
ment as the operative act,” noting, among other things, that the contracting 
officer did not sign the amendment when Te sent it to Mr. Estes and did not 
sign it when it was sent back. As previously indicated the record shows that the 
amendment was never returned to the contracting officer and we fail to see the 
significance of his failure to sign it before sending it to Mr. Estes. 

he Examiner also noted that when Mr. Estes signed Amendment No. 2, in- 
corporating Change Order No. 3, on November 29 he did so with a typewritten 
note beside his signature which indicated that execution of that amendment 
could not be construed as acknowledging acceptance of time or amount in- 
cluded in Amendment No. 1. We fail to see that any evidentiary significance can 
properly be attached to this act. The act occurred subsequent to S&h's November 
24 letter and merely reiterates the advice given in that letter to the effect that 
S&E did not ciate itself bound to the terms of the October 3 change order. 
Moreover, it is a self-serving act which occurred long after the really crucial and 
determinative events concerning this issue took place. 

Finally, the Examiner noted that “the contracting officer did not sign Amend- 
ment No. 2, [sic] nor has he signed any amendment,” and found as “almost 
determinative that the contracting officer “has never made any payment what- 
soever for work entailed by Change Order No. 2 or any other change order.” 
The reasons for nonpayment appear to be set out as follows in the Pcssainae’s 
own words (p. 9 of his decision) : 

However, in the middle of November the parties became inextricably at loggerheads, 
particularly over Change Order No. 2 and thereafter dealt at swords’ points with both 
having advice of counsel all along the way to the end. 

On page 77 of his decision, the Examiner stated : 

2. The same insistence on the letter of the contract that took place at the outset pervaded 
all phases of the undertaking, e.g., the insistence on the felting of dampers at no extra 
cost under the ambiguous specifications. This came at the very end. Likewise, in areas of 
discretion, the contract was administered in a very strict and technical way throughout, 
e.g., the criteria for allowances for weather; the refusal to pay material job-site; the with- 
holding of money for change order work, etc. (Italic supplied.] 

The above comments shed some light on the reason why payments for change 
order work were not made. Apparently, the contracting officer felt, and there 
appears to be some basis for his feeling, that S&E was reneging on its agree- 
ment, and in the face of that fact he decided that he would not pay for the 
changed work until S&E signed Amendment No. 1. He so informed S&E in his 
telegram of November 21. Moreover, the minutes of the weekly construction 
meetings indicate that S&E itself requested, or at least acquiesced in, this pro- 
cedure. For example, the minutes of the November 15, 1961, meeting, which 
was attended by Mr. DeWitt, contains the following notation : 

The contractor asked the question as to whether it would be satisfactory if a new 
payment estimate deleting Amendment No. 1 be submitted. In reply the contractor was in- 
formed that such a revised estimate would be processed without objection from the job- 
site. The contractor was further informed that the processing of a revised estimate in 


no way was intended to condone the failure to sign amendment No. 1 and that it was 
essential that this amendment be signed and made an operative part of the contract. 
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As the Examiner noted, payment for the changed work at the time was dis- 
cretionary with the contracting officer. Perhaps the contracting officer should 
have paid the amount concededly due for Change Order No. 2, but the fact that 
he did not, when considered in conjunction with the attendant circumstances, 
can ae viewed as meaningful evidence that he did not consider the agree- 
ment of October 3 binding. In any event, when a contracting officer has taken 
effective action which legally creates definite rights and obligations, his er- 
roneous understanding or misconception of the legal effects of what has been 
done cannot affect the Government’s rights, since no officer or agent of the Gov- 
ernment has power or authority to waive or forego any right which has vested 
in the Government. 

We turn now to a number of factors which apparently were ignored by the 
Examiner, but which, in our opinion, have a direct and important bearing on 
the issue at hand. 

First, the contracting officer testified, without subsequent contradiction, that 
the normal practice in his office did not contemplate the issuance of unpriced 
change orders in advance of the start of the work (p. 1294, Transcript). He 
also stated that in this particular case, “it was very seriously considered that if 
the price was not acceptable to us that we would not siuele the change order,” 
in which case, the change would be abandoned or included as a change in the 
follow-up Phase II contract. In the latter event the work would be priced on a 
competitive bid basis. (pp. 1294, 1295, Transcript) In answer to a question by 
Government counsel, the contracting officer stated unequivocally that had an 
agreement not been reached in advance as to price and time extension he would 
not have authorized issuance of the order and that he had done so in reliance 
on the agreement. (p. 1299, Transcript) In this connection, the record shows 
that each of the other five change orders issued during the life of the contract 

i.e. Nos. 1, 3,4, 5 and 6), were also accomplished on a negotiated bilateral basis. 

ach of these five other change orders were issued in response to cost and time 
(when involved) pro ls submitted by S&E. The record fails to show that at 
any time during the fife of the contract did the contracting officer issue a uni- 
lateral unpriced change order. 

Second, the record indicates that the contractor promptly accepted the 
changed work, began to perform accordingly, and gave no notice as to its in- 
tentions to repudiate the price and time provisions until the November 24 letter. 
In the interim S&E informed the Government on October 23 that no extra 
charge for reinforcing steel would be asked for the changed work, thereby im- 

licitly indicating that it was proceeding on the agreed basis. More than 30 
inse passed after this letter before the contractor attempted to withdraw from 
its agreement and at no time during the period October 3 through November 
23 did S&E officially inform the contracting officer that it did not consider the 
agreement binding. ; : 

Finally, it is important to note that the reasons given in S&E’s letter of 
November 24 for not considering itself bound to the terms of the order do not 
relate to the parties’ intentions as of the date that the agreement was consum- 
mated. S&E did not claim that the parties had failed to reach pomeete agree- 
ment; it claimed that the price was inadequate and that the “after-the-fact con- 
ditions” proved that the 30 days time extension was inadequate. See, also, Mr. 
Woodard’s answer to question No. 9 (S&E exhibit C) wherein he stated that 
“We did not sign the change because we wished to see if the trend on the prices 
would remain the same, or would become lower. After several weeks, the costs 
were not reduced, for reasons beyond our control, and, on November 24th, Mr. 
Estes wrote a letter refusing to sign the Chan Order and requesting its rene- 

tiation.” To the same general effect, see Mr. DeWitt’s answer to question No. 
8 (S&E exhibit C). It is precisely this kind of after-the-fact reappraisal and 
withdrawal that the court was referring to in Sanders v. Pottliteer Bros. Fruit 
Co., which was cited as the basis of the rule in the P..J. Carlin Construction Com- 
pany case, supra, No withdrawal from the agreement was attempted by S&E 
ser | after the Government had committed itself and issued the change order; 
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until after S&E began and prosecuted the work without question; until a lon 
period of silence (with an intervening confirming letter) had elapsed; and unti 
after-the-fact conditions proved unfavorable. These circumstances show con- 
clusively that the parties intended to be bound by the agreement reached on 
October 3—no better evidence exists to show this then the fact that the parties 
relied upon, and performed under, the terms of that agreement. See Corbin on 
Contracts, section 30: 

The subsequent conduct and interpretation of the parties themselves may be decisive of 
the question as to whether a contract has been made even though a document was con- 
templated and has never been executed. They may both have already begun performance 
and may have made statements that are strongly evidential. Of course, the subsequent 
conduct of the parties may constitute a tacit contract on the terms previously agreed upon, 
even though the understanding had at first been that the execution of a formal document was 
necessary. 

In view of the above considerations, we conclude as a matter of law that S&E 
is entitled to nothing more in the way of a price or time adjustment than that 
2 was firmly agreed to by the parties and embodied in Change Order 
+ 0. . 

In its brief of June 1, 1965, S&E asserts that even if the parties had reached 
complete agreement on the terms of the change order there were a number of 
mutual mistakes of fact which would have rendered it voidable at the option of 
S&E and that S&E exercised that option. According to S&E the testimony of 
Messrs. Woodard and DeWitt showed that “both the Government and the con- 
tractor fully conditioned their change order estimates on the availability of 
steam for use in heating and curing concrete” and that this “testimony was full 
corroborated by Mr. Anderson (Tr. p. 1996) and Mr. Diskin (Tr. p. 2348). Both 
of these Government witnesses testified that all parties to the negotiations 
expected that steam would be available for the changed work.” 

Another mutual mistake of fact, according to S&E, involved the deletion of 
the subsurface drainage system originally contemplated for the basin and “As 
Mr. Mason, the contractor’s expert on soils, testified, this deletion had a pro- 
found effect on the frost heave condition subsequently encountered in the back- 
fill operation.” 

Also, according to the brief, the fact that S&E did not officially inform the 
contracting officer until November 23 that it did not consider the agreement 
binding should not be taken as evidence to imply “that the contractor deliber- 
ately led AEC to direct performance of the changed work, then almost two 
months later reneged on their agreement after committing the Government to 
continue the change to completion.” On this point S&E asserts: 

* * * The fact is that by the Government’s own admission (their unilateral progress 
determinations contained in the weekly construction meetings) the work on Change Order 
No. 2 was only eight percent complete at the time the Contracting Officer was notified of the 
mutual mistakes. After all, the contractor did not expect the promised steam until November. 
The contract contained both Termination for Convenience and Termination for Default 
clauses. 

It should be noted at the outset that although the claim of mutual mistake 
had been presented to him, the Hearing Examiner’s decision did not consider 
this claim. 

Apparently the notification of mutual mistake which the above quotation 
refers to is S&E’s letter of November 24, 1961, since the minutes of the weekly 
construction meetings show that on November 22, 1961, the work on Amendment 
No. 1 (which embodied Change Order No. 2), was 8 percent complete at that 
time as against a scheduled progress of 65.4 percent. However, was the contract- 
ing officer notified of a mutual mistake on November 24? We think not. Contrary 
to the assertion in its brief S&E’s letter of November 24 made no mention of 
steam or of mutual mistake. The letter stated that the original estimated costs 
were inadequate because of “several” factors “some of which are as follows.” The 
letter then lists the short period of time allowed for the negotiation of the chan 
and Mr. DeWitt’s impending marriage. An examination of the record reveals, 
insofar as we have been able to determine, that the earliest date on which any 
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kind of claim for mistake was made by S&E was during a weekly construction 
meeting held on December 19, 1961. The minutes of that meeting contain the 
following entry under “(i) Other Items” : 


* * * The contractor stated that a minimum of 60 days extension should apply to Amend- 
ment No. 1. The contractor further stated that the original 30 days established by this 
amendment was inadequate and that he has asked for a 60 day extension. The contractor 
was informed that the basis of the original 30 days came about by reason of a proposal from 
the contractor for the performance of work involved in Change Order No. 2 and that said 
proposal was accepted by the’ Commission. The contractor stated he has not formally 
accepted Change Order No. 2 on the basis of mistake. The contractor was asked if the 
mistake was claimed in his original bid. The contractor answered “no” that the mistake 
was claimed in Change Order No. 2 and that it was his understanding that up until the 
formal acceptance of an amendment, a claim could be made for error. The contractor was 
asked if his work schedule did not include all amendments to date. The contractor replied 
that it did, but that a mistake had been made. The contractor further stated that the work 
schedule was based on summer work. It was pointed out to the contractor that his work 
schedule was signed by him on September 29 and on this basis where did the summer work 
come in. The contractor replied that the schedule included some summer, fall, and winter 
work. 


The above except, it is noted, does not reveal the nature of the mistake claimed 
by S&E. It does not mention steam, and it appears to relate to an error in S&E’s 


computation of time necessary to accomplish the changed work called for in 
Change Order No. 2. 

Insofar as we have been able to determine from the record, the first time that 
S&E raised the steam issue in conjunction with the negotiations on Change 
Order No. 2 was during a meeting held on January 4, 1962, the minutes of 
which are found in S&E exhibit D. Paragraph 3 of these minutes contain the 
following pertinent entries : 


(3) S&E Contractors, Inc., stated that they now intend to submit the following claims 
for time adjustments under this contract : 
= . = . * +. * 


(b) An additional 30-day extra time extension for Change Order No. 2 as a result of 
nonavailability of steam and significant added form work required. S&E Contractors, Inc., 
had never been informed of any authority delegated to G. A. Anderson to sign this Change 
Order and state that no binding agreement for time end money for this work has been 
reached. S&E requested that the C.O. either issue a change order based on lack of steam on 
this changed work or negotiate a new price and time extension for Change Order No. 2. 


Twenty-seven days later ee 31) Mr. Estes of S&E sent the contracting 
officer a letter detailing the bases for various claims. In reference to Change 
Order No. 2, that letter sets forth the following assertions: 


The additional sixty (60) days due to Unilateral Change Order No. 2 are necessary 
because of the complexity and lack of symmetry caused by the revisions to the block-outs 
and additional haunches in the walls, the extra time required for winter protection, neces- 
sity of new drawings, interrupting the work flow of backfilling operations, restricted access 
and consequent additional dirt removal. Work has been going forward on Change Order 
No. 2 since October 3, 1961, and since December 7th, 1961, has been on an accelerated basis. 
Since the work added by this Change order is now only approximately twenty-seven (27%) 
percent completed, it is obvious that the thirty (30) days time extension unilaterally 
granted by the Government was insufficient. The time delay caused the Contractor by this 
Change Order can be computed very simply. The basin concrete work would have been 
completed on November 8th, 1961, and all other concrete work in the original plans would 
have been finished by November 28th, 1961. Due to Change Order No. 2, the Contractor has 
been prevented from completing the basin concrete work before approximately February 
8th, 1962, and all other concrete work by approximately March 18th, 1962. Thus, as a direct 
result of Unilateral Change Order No. 2, the additional basin work is taking exactly three 
(8) months longer, and the overall concrete work taking nearly four (4) months longer 
than would have been required otherwise. 

The contractor is requesting a total of ninety (90) days time extension for this item, 
sixty (60) days more than has already been granted unilaterally by the Government. 


The above letter set forth an independent claim for a time extension of 37 days 
due to lack of steam. However, as the above excerpt indicates, mutual mistake 
of fact with regard to steam was not mentioned in conjunction with Change 
Order No. 2 or as a basis for additional time for accomplishing the Change Order 
No. 2 work. In another letter of the same date (January 31, 1962) to Mr. Diskin 
of Giffels and Rossetti, Mr. DeWitt stated that: 


In the negotiations leading up to our proposal for the major structural change order 
included in Amendment No. 1, we were advised that we should keep any winterization cost 
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to a minimum since steam would be available for our concrete operations. We relied upon 
Sees in preparing estimates of the cost and time to perform this additional 
work. 

The record shows that during the negotiations for Change Order No. 2 Mr. 
Diskin gave no assurance to S&E that steam would be available, and he did not 
recall] that there were any specific discussions on steam at that time. (See the dis- 
cussion on the steam claim below.) Also, Mr. De Witt’s assertions are directly 
contradicted by Mr. Woodard of S&E who categorically stated that steam was 
never mentioned during the negotiations. (Answer to question No. 14 under 
Change Order No. 2, S&E exhibit C.) 

It is well established that in order to affect the binding force of a contract, 
the mistake complained of must be of an ewisting or past fact which is ma- 
terial—material in the sense that it is the efficient cause of the agreement such 
that it animates and controls the conduct of the parties. See 17 Am. Jur. 2d, Con- 
tracts § 143. See, also, Professor Williston’s statement, in his analysis of kinds 
of mistakes which render contractual transactions voidable: “In the first place 
there must be excluded from consideration mistakes as to matters which the con- 
tracting parties had in mind as possibilities and as to the existence of which they 
took the risk.” Williston on Contracts, Rev. Ed., § 1543. 

The record shows (as will be discussed in detail below on the steam claim) 
that while the negotiators of Change Order No. 2 may have assumed that steam 
would be available shortly, the Government representative (Mr. Diskin) made 
no assurance to S&E during the negotiations that steam would be available. Mr. 
Diskin’s testimony is corroborated by Mr. Woodard of S&E who has stated 
categorically that steam was never mentioned during the negotiations. It is 
clear that in no single word of the contract between the parties did the Govern- 
ment promise to make steam available at any specific time. In fact there was no 
absolute commitment to make steam available at all—the Government’s promise 
being expressly conditioned on furnishing such steam only “when enough was 
available” and only if S&E’s requirements did not overload the available service 
or interfere with the Commission’s operations. Also, during the few discussions 
on steam, as recorded in the minutes of the weekly construction meetings, it 
appears that the Government’s representatives were very careful not to make 
a commitment or representation that steam would be furnished by a certain 
date. 

The uncontradicted evidence (pp. 1484-85, 1998, 2063-65, Transcript) shows 
that the earliest date on which there was sufficient steam available was Novem- 
ber 20, 1961, when the new 40,000 pound boiler was accepted by the Government 
and put into operating use, after reliability tests had been performed. By that 
time, according to S&E’s revised wall pour schedule (which was prepared with 
Change Order No. 2 in mind and which was submitted by S&E on October 18, 
1961), S&E should have been well along to completion since that Schedule 
showed that the first wall pour was to be made on October 24 and the last one 
on November 30. In that connection, it is interesting to note that by letter dated 
June 9, 1962, from Mr. Woodard (who by that time had become a vice president 
of S&E) to the contracting officer, a schedule showing pour cancellations due 
to lack of steam was submitted. This schedule claimed that the first concrete 
pour which was canceled for lack of steam was on October 23, 1961, and the 
second cancellation occurred on December 7, 1961. 

During the time that Change Order No. 2 was being negotiated, we think the 
record indicates that little thought was given by the parties to the availability of 
steam. We think it reasonable to observe that, had S&E met and maintained its 
revised wall pour schedule during October and November, the availability or 
lack of steam would not have generated the controversy between the parties that 
it later did. The Government during this period indicated an awareness of the 
difficulties that could later result if the contractor failed to maintain schedule. 
By letter of October 24, 1961, Mr. Diskin advised Mr. Downie as follows: 


Receipt is acknowledged of your letter of October 18th transmitting for our approval, 
your concrete wall pour schedule for the above contract. 
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The schedule as submitted is approved. It is felt that the following comments are worthy 
of your consideration in maintaining and/or improving the schedule you have established : 

1. While it is apparent that your schedule does not contemplate making any pours on 
Saturdays or Sundays, it would appear that in order to maintain your schedule it may 
become necessary to give consideration to the performance of some work on weekends. 

2. Your attention is directed to the fact that your initial wall pour schedule for the 
current date, October 24th, has not been met. 

8. In order to maintain the sequence of work established by Section SC—01(b) of the 
specifications, it is imperative that any time lost should be made up through the medium 
of the use of overtime or increased manpower. 

We think the only reasonable conclusion that can be drawn from the record 
is that the alleged mutual mistake complained of is one concerning a matter 
which the contracting parties had in mind as a “possibility” and, in our opinion, 
as to the existence of which — took the risk. We also think that the record 
throws considerable doubt on the materiality of the alleged mistake as well. 
In a leading case on this subject, @rymes v. Sanders, 93 U.S. 55, 60-62, the United 
States Supreme Court stated : 

A mistake as to a matter of fact, to warrant relief in equity, must be material, and the 
fact must be such that it animated and controlled the conduct of the party. It must go to the 
essence of the object in view, and not be merely incidental. The court must be satisfied, that 


but for the mistake the complainant would not have assumed the obligation from which he 
seeks to be relieved. * * * 


* 7” 7 . . . . 
The subsequent conduct of the appellees shows that the mistake had no effect upon their 


minds for a considerable period after its discovery, and then it seems to have been rather a 
pretext than a cause. 


. . . . . . ” 

Where a party desires to rescind upon the ground of mistake or fraud, he must, upon the 
discovery of the facts, at once announce his purpose, and adhere to it. If he be silent, and 
continue to treat the property as his own, he will be held to have waived the objection, and 
will be conclusively bound by the contract, as if the mistake or fraud had not occurred. He 
is not permitted to play fast and loose. Delay and vacillation are fatal to the right which 
had before subsisted. * * * 

In the instant case it cannot be said that S&E’s conduct at the time it dis- 
avowed the binding nature of Change Order No. 2 is consistent with its later 
claim of mutual mistake. The reasons given by S&E in its November 24 letter for 
considering itself not bound to the change order can hardly be said to constitute 
a claim of mutual mistake concerning a material fact. Mistake was claimed by 
S&E on December 19 but it does not appear that the claimed mistake was one 
involving steam. It was January before S&E raised the steam issue with specific 
reference to Change Order No. 2. The subsequent conduct of S&E representa- 
tives, to borrow the words of the Supreme Court in the Grymes case, “shows 
that the mistake had no effect upon their minds for a considerable period after 
its discovery, and then it seems to have been rather a pretext than a cause.” 

In regard to the claim of mutual mistake on the deletion of the subsurface 
drainage system, apparently S&E’s contention is that such deletion was the 
cause of the subsequent saturation of the backfill with water and frost heave 
condition which necessitated the removel of the backfill and that during the 
negotiations on Change Order No. 2 the parties failed to take such deletion into 
account. We see no merit in this contention. The Examiner in his consideration 
of S&E’s backfill claim stated (pp. 67 and 68) that in the light of his findings 
with respect to Change Order No. 2 and acceleration he felt it was unnecessary 
to analyze the evidence with respect to causes and that, in the end, the condition 
resulted from the impact of the Idaho winter. As discussed in detail below under 
the backfill claim, we believe the record amply demonstrates that the frost heave 
condition was the result of S&E’s tardy performance in placing the backfill 
which projected the backfill work into the winter months. Renee, the record 
shows that S&E was aware of the deletion of the subsurface drainage system at 
the time that Change Order No. 2 was negotiated. 

By letter of January 9, 1962 (S&E exhibit D), Mr. Downie informed Mr. 
Diskin, in pertinent part, that 
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It is obvious for the first time of the results of the subsurface and latent conditions which 
now are different than shown on the plans and specifications by which we bid this contract. 

In accordance with the terms of the change condition article, we call to your attention the 
fact that all sub-surface drainage, as shown on the contract reference drawings, have been 
eliminated, and now an impervious surface in for of [sic] the lean concrete mat will not 
allow moisture to drain from the backfill. 


In response to the above letter, Mr. Diskin advised Mr. Downie by letter of 
January 12, 1962 (S&E Exhibit D), that he was unable to accept Mr. Downie’s 
conclusion that the condition described met the criteria set forth in clause 4 
of the General Provisions [Changed Conditions] and “that the contract draw- 
ings reflect the existing conditions of the contract * * *.” Thereafter, by letter 
dated January 15, 1962 (S&E Exhibit D), Mr. Estes responded to Mr. Diskin’s 
January 12 letter, in pertinent part, as follows: 


S&E Contractors, Inc. refutes the statement in your letter of 12 January that the contract 
drawings reflect the existing conditions of the contract. The only drawings that indicate 
the extent of the lean concrete and pressure grouting are merely reference drawings, not 
contract drawings, and they do not cover this problem in any event. We received no draw- 
ings showing the existence and extent of the lean concrete and elimination of the origional 
proposed drainage system until late in September, long after the bid was accepted, the 
contract was entered into and the pouring of the concrete was under way. Furthermore, 
said drawings are not a part of the contract and will not be until such time as an agreement 
is reached on Amendment No. 1 and is signed by the Contracting Officer and the Contractor. 
[Italic supplied. | 


During the cross-examination of Commander Anderson at the hearing, the 
following exchange took place (pp. 2001-2003, Transcript) : 


Hearing Examiner McConne tt. Let me ask you something to clear this up, because I am 
trying to get the purpose of this referential drawing to change order No. 2. It is not disputed 
that S&E had knowledge of referential drawings and the lean concrete and the drainage 
thing prior to change order No. 2, is there? 

Mr. Hupson. As a referential drawing, that is right, sir. But neither the Government 
nor S&E realized at the time that those changes would have drastic effects later. Actually 
there was no consideration based at all——— 

Hearing Examiner McConneELL. Why would the foundation work and so forth shown by 
the referential drawings, dating back to the Nelson contract, how would that have bearing 
on the changes fixed by change order No. 2, which after all dealt with something that was 
quite above that elevation? 

Mr. Hupson. I will tie that in Mr. McConnell. I just want to show neither party con- 
sidered at this time that there was any, there was no negotiation or agreement that this 
referential drawing should be priced. 

Mr. Ruopes. Just a moment. This is Mr. Hudson’s statement. He has not produced that 
information by the witness. 

Mr. Hupson. That is right. 

© - 7 o . * . 


By Mr. Hupson: 

Q. Now, Mr. Anderson, the referential drawing indicated that the subsurface, or sub- 
foundation grade drainage, had been eliminated, that the origional bid drawings had shown 
would be existing at the time S&E started, is that right? 

A. The referential drawings showed this? 

Q. Yes. 

A. And also the construction drawings showed this. The construction drawings showed 
that the drains had been eliminated, too. 

Q. Subsequently, you testified that you put in drains by a later amendment. 

A. By change order No. 2. 

Q. Change order No. 2 or change order No. 3? 

A. No. 2 put in the drainage system, No. 3 put in the detector pipes, which would enable 
you to drop a sounding line down there to tell if there was water in the drainage system. 
But the drains themselves were put in as a part of change order No. 2. 

Q. All right. So was the result that now you had drains at approximately the top of 
foundation slab, in place of the previous situation, where the drains were at the bottom of 
the backfill, the foundation drains, or below foundation drains. 

A. Exactly right. 

Q. With the result that there was no drainage provided for any moisture in the backfill 
below the top of the slab. 

That is correct. 

There was no place for that water to escape? 

Except to go down into the ground. 

Well, you mean to go into the lean concrete? 

. And around the lean concrete. 

. Wasn't the basin foundation completely covered with lean concrete? 

. The most part of it was. 


A. 
Q. 
A. 
Q. 
A 
Q 
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Subsequent questioning brought out that there was nothing in the Government 
estimate on Change Order No.d to cover the “increased costs of backfill, because 
of this change in drainage” and that the Government estimate contained a reduc- 
tion for the backfill that had been eliminated by the wells which were added 
along the north side. 
ile the above line of questioning elicted valuable background information 

on the problem of pricing Chan Order No. 2, it did not bring out the crucial 
question involved, that is, why ceil the Government have had anything in its 
estimate to cover a my situation which arose only because of S&E’s 
failure to maintain the backfill schedule, thus throwing the work into the severe 
winter weather? S&E knew that the drains had been deleted before the nego- 
tiations on Change Order No. 2—there was no mistake or misunderstandin 
as to that fact. The backfill saturation and frost heave condition occurred muc 
later and the record fails to support S&E’s contention that deletion of the drains 
caused that condition—the cause, in light of the evidence, was (as the Examiner 
found), the impact of the Idaho winter. 

In view of ae foregoing we conclude that S&E’s claim on Change Order No. 
2 is for denial as a matter of law. We further find that the Examiner’s decision 
is not supported by substantial evidence. Accordingly, there is no basis for the 
allowance of either time extensions or an equitable adjustment in excess of the 
time and money amounts agreed to by the parties and embodied in the terms of 
Change Order No. 2. 


NONAVAILABILITY OF STEAM 


The contractor’s claim in this respect is that the Government was obligated 
by the terms of the contract to furnish steam to the contractor at the site of the 
work ; that the bid (as well as the estimate for Change Order No. 2), was based 
on the use of such steam (principally for curing concrete and for winter pro- 
tection) and that the work was leona and the progress schedules made up in 
reliance upon the availability faam: that the Government failed to provide 
steam for some 2 months after it was possible to do so, and that the contractor’s 
work was seriously delayed and its cost substantially increased as a result of 
such failure, aggravated by repeated representations by Government represent- 
atives that steam would be available momentarily. 

The pertinent contract provisions are as follows: 


SC-07 STEAM—Steam will be furnished by the Commission for construction and temporary 
heating “purposes at no-cost to the Contractor providing the requirements do not overload 
the available service or interfere with Commission operations. The Contractor shall fur- 
nish, install and remove all temporary piping, hose, fittings, etc., necessary to connect 
his equipment to permanent steam supply lines. 

SC-28 TEMPORARY HEAT—The Contractor shall provide at his own expense all tem- 
porary heating equipment required for his use. This includes fuel and attendance for 
temporary heating. Site steam may be available and used by the Contractor. (See Para- 
graph SC-O7 above.) The use of open-type or oil-pot salamanders is prohibited. All 
combustion-type heaters shall be directly vented to the exterior of the structure or 
temporary enclosure unless specific authorization to the contrary is granted by the Con- 
tracting Officer. 

The contracting officer held that under the terms of the contract the contractor 
was aware of the possibility that steam ~— not become available and was 
responsible for providing such equipment of its own as might be necessary in 
that event. He found also that no delay in pouring and curing concrete was 
occasioned by lack of steam prior to December 7, 1961; that after that date steam 
was available from the Government, although the contractor did not elect to 
use it until January 15, 1962; and that the contractor was itself responsible for 
any delay. 

The Hearin, Examiner allowed a time extension of 25 days for the delay 
occasioned by the Government’s failure to furnish steam when it was found by 
the Examiner to be available; he held that the contractor was entitled to an 
equitable adjustment as for a “constructive change” by reason of having had 
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to connect to a source of Government steam different from the one originally 
contemplated; and held that the contractor’s claim for increased costs due to 
the Government’s failure was founded on breach of contract and therefore not 
— his jurisdiction. The Commission refused to review the decision on this 
claim. 

We conclude from the record that there is no substantial evidence to support 
the finding that the work was delayed by failure of the Government with respect 
to furnishing steam. We also find that the allowance of an equitable adjustment 
for changing the point for furnishing steam was erroneous as a matter of law. 

The Examiner found that this claim was closely associated with Change Order 
No. 2, because negotiation of the terms of the change order were postulated on 
the assumption that steam would be available the latter part of October. In 
support of this finding the Examiner stated that : 

* ** Tt is a matter of prime importance in the case that during the negotiation relating 
to Change Order No. 2 in October Mr. Diskin stated that steam would be available for 
concrete curing at the end of October. The estimate for the cost of wintering in the 
negotiations was based on this representation. Again toward the last of October S&B was 
told that steam would be available at Manhole No. 3 shortly * * *. 

According to the Examiner it was clear that in paragraph SC-07 of the 
Special Conditions the Government bound itself to furnish steam when enough 
was available and undoubtedly when the contract was executed in August all 
concerned thought that steam would be available by late October at Manhole 
No. 3, which was within the site. He pointed out that a steam pipeline, which 
was evidently laid in connection with the Nelson Brothers’ ne ran from the 
Westinghouse installation (where the primary boilers used for the NRTS op- 
erations were located) to this manhole. The line had been in existence for some 
time and for some months prior to November 1961 work had been underway to 
replace the existing boilers at the Westinghouse facility, which had a limited 
capacity, with a boiler having a capacity of 40,000 pounds. This boiler, it was 
noted, could provide ample steam for Phase 1 of the SiG Program, as well as the 
other activities which had to be served. 

The first wall pour under the schedule, as revised by Change Order No. 2, the 
Examiner stated, was to take place on November 3 but it is noted the revised 
pour schedule submitted by S&E’s letter dated October 18, 1961, provides for 
the first pour to be made on October 24. S&E ran out a line on November 3 
which tied into Manhole No. 3, and constructed a distribution system for the 
steam in the basin. The work on the boilers at Westinghouse had apparently 
reached the final stages. On November 11 steam was sent through the line from 
the boilers to Manhole No. 3, but almost immediately after the steam was turned 
on an anchor block and expansion joint broke down in the manhole and the 
steam was consequently turned off. The Examiner found, as a fact, that there 
was sufficient steam available under the terms of the contract on November 11, 
and as of that date, the Government was under a duty to furnish it to S&E for 
construction purposes. 

Thereafter, the Government proceeded with repair work at the manhole. The 
Examiner stated that everyone expected this work would be completed shortly, 
and “S&E was assured a number of times in the following six weeks that steam 
would be available at any moment from No. 3. The fact is that the joints were 
not repaired until April.” It was noted that Mr. Bryan, who was the piping 
superintendent for the subcontractor of S&E who tied in the steam lines at 
Manhole No. 3, put in anchor blocks at an alternate source which was eventually 
used. He did the work involved “quickly and effectively” and the Examiner 
concluded that “It is found as a fact that the Government was negligent in 
conducting its repairs at No. 3. In truth, the underlying principle of the maxim 
res ipsa loquitur applied to the situation.” 

The Examiner further found that in January S&E abandoned hope of steam 
from Manhole No. 3 and tied into a manhole on the other side of the basin. 
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Steam from this source was used from January 15 on. His decision on this claim 
concludes, in part, as follows: 


Under the facts there seems to be little doubt that S&E has an action for breach of con- 
tract because of the government's failure to provide steam as promised. The date of the 
breach should be fiwed at November 11 when it is beyond dispute that the 40,000-pound 
boiler had been put into operation and enough steam was available for government and 
S&E use. During the period when there was no steam, S&H was using dry heaters. The 
weather became very cold and it was necessary to buy additional heaters to carry on this 
work. This and other extra costs would be elements in the proof of damages in an action for 
breach, which of course is outside the jurisdiction invoked in this appeal. See, Arcole Mid- 
west Corp. v. The United States, 125 Ct. Cl. 818. 

It is clear that delays and additional work time that resulted from the lack of steam were 
caused by the government’s failure to live up to its promise. Therefore, the delays are 
excusable under the “delays-damages” clause. The first wall pour was made on November 4. 
In the light of the government’s representation, particularly those made at the negotiations 
on October 2 of Change Order No. 2, Clause 4 [sic] will be appwed as of that date. Sixty-nine 
days fell between November 4 and January 11 [sic]. The evidence shows that 20 pours were 
made during this period in which steam if available would have been used. Mr. Boone, the 
assistant project manager who supervised the work, took the stand and submitted certain 
schedules which he had prepared which were designed to demonstrate that the use of steam 
would have shortened the work on each pour by five days. Twenty-two pours were made 
after the steam was available on January 15. The time required to make these was com- 
pared with the pours made before January 15. Mr. Boone concluded that there were 72 days 
of delay in form stripping due to the lack of steam. He reduced this on account of con- 
currency to 35 days. He added 9 days on account of weather conditions which caused 
cancellation of certain pour dates. Finally a total of 44 days extension was asked for the 
non-availability of steam. 

Mr. Boone’s presentation was very effective. However, it is clear that there were many 
variables involved and from the entire impact of the evidence, including Commander 
Anderson's rebuttal which was likewise effective, it is concluded that the 44 days’ claim is 
extravagant. That the lack of steam caused some delay cannot be denied. As the courts 
have frequently pointed out in assessing damages or determining excusable delay, it is often 
necessary to adopt a jury approach. From all the evidence of record, it is found that 25 days 
of delay resulted directly from the lack of steam. Ten of these days fell before December 7; 
15 between December 7 and January 15. [Italic supplied.] 


As the Examiner noted, an action for breach of contract is outside the juris- 
diction of the Disputes Clause. The contractor’s remedy, if in fact the Govern- 
ment is chargeable with a breach of contract, lies with our Office or with the 
courts in a separate proceeding. Utah Construction and Mining Co. v. United 
States, supra. Any remedy, of course, must be predicated upon a finding of 
aoe and the power or authority to make such a finding also rests with the 
judiciary. 

In our opinion, whether the Government was guilty of a breach of contract 
is not as simple, or as clear, as the Examiner apparently felt it was. We are 
unable to determine with any certainty whether the Examiner’s conclusion was 
predicated upon a promise to supply steam in the contract itself or whether it 
was predicated —_ promises by Government representatives during the course 
of construction. If it is to be found in the former it is not “clear” to us that in 
SC-07 the Government bound itself to furnish steam “when enough was avail- 
able.” SC-07 does not specify the time when steam will be furnished, nor does 
it call for it to be furnished at any particular place, except on the site. In no 
single word, clause, or sentence in the contract did the Government expressly 
promise to make steam available at any particular time or at any precisely 
defined point on the site. See United States v. Howard P. Foley Co., Inc., 329 
U.S. 64, 66. In SC-07 the Government obligated itself to furnish steam only 
if the contractor’s requirements did not oven the available service or inter- 
fere with the Commission’s operations. This obligation was not absolute. In 
that connection, SC-28, which must read in conjunction with SC-07, provides 
that “Site steam may be available and used by the contractor (See paragraph 
SC-07 above).” Moreover, the terms of SC-28 imposed upon the contractor 
the obligation of providing “at his own expense all temporary heating equip- 
ment required for his own use” including “fuel and attendance for temporary 
heating.” When read together, SC-07 and SC-28 reasonably lead to the conclu- 
sion that the contractor was required to furnish his own temporary heat until 
such time as the Government could furnish steam without overloading available 
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services or interfering with the Commission’s operations. The Examiner found 
that the obligation to furnish arose when steam was sent through the line to 
Manhole No. 3 on November 11. 

His finding disregarded the evidence in the record which shows there was 
not sufficient regular and uninterrupted steam capacity before November 20, 
1961, because up to that date the new boiler was undergoing testing. (pp. 1484- 
85, 1998, 2063-65, Transcript.) The uncontradicted testimony of Commander 
Anderson shows that the new 40,000 pound boiler was accepted by the Govern- 
ment and put into operating use, after reliability tests had been performed, on 
November 20. But, even under the Examiner’s criteria, was steam for the con- 
tractor’s requirements available when steam was sent through the line to Man- 
hole No. 3¢ There can be an affirmative answer to that question only if it is 
reasonable to ignore the transmission requirements for that steam. As the Ex- 
aminer himself found, all parties concerned contemplated that steam, when 
furnished, would be furnished from Manhole No. 3—not from an immediate 
takeoff at the Westinghouse boiler. There was no assertion or showing that the 
Government was at Fault” or negligent in the failure of the anchor Block and 
expansion joint. And, as will be i later, there was nothing to substantiate 
the Examiner’s finding that the Government was negligent in conducting its 
repairs at Manhole No. 3. 

f any promise to furnish steam at a certain time is to be found in represen- 
tations by the Government during the course of construction, then the repre- 
sentations must be found outside the record made before the Examiner. The 
record conclusively shows, for example, that during the negotiations for 
Change Order No. 2 Mr. Diskin did not state that steam would be available at 
the end of October. On cross-examination during the hearing Mr. Diskin testi- 
fied that, while everyone felt, or assumed, that steam would be available shortly, 
he gave no assurance to S&F during the negotiations for Change Order No. 2 
that steam would be available and he did not recall that there were any specific 
discussions on steam at that time. (p. 2348, Transcript) Moreover, and more 
significantly, Mr. Woodard who, along with Mr. DeWitt, negotiated the change 
order on behalf of S&E stated categorically that steam was never mentioned 
during the negotiations. (Answer to question No. 14 under Change Order No. 2, 
S&E exhibit ©) We are unable to find in the record any support for the Exam- 
iner’s finding that Mr. Diskin “stated that steam would be available for concrete 
curing at the end of October.” 

Some discussions on steam were held during the course of the work and these 
were recorded in the minutes of the weekly construction meetings. S&E relied 
on these minutes as evidence to show that promises of steam were made. How- 
ever, these minutes do not show that definite commitments were made. On 
September 13 the contractor was informed by the Government that it “appeared 
possible” that a quantity of usable steam would be available in the latter part 
of October. On October 25 the contractor was informed that live steam could 
be used as a concrete curing method and that steam for this purpose “might be 
made available” and that it would be the contractor’s obligation to investigate 
his requirements for carrying the steam supply to his worksite. During this 
time S&E was using heaters to cure concrete and the minutes contain references 
to safety discussions in connection with their use. On November 1 the Govern- 
ment suggested that the contractor immediately investigate the possibility of 
making a temporary tie-in with existing steam facilities—apparently at 
Manhole No. 3. 

Prior to November 11 the above entries were the only references in the minutes 
concerning the question of steam. None of the minutes record that the Govern- 
ment committed itself to furnish steam at a time certain. In fact the minutes 
indicate that the Government was careful not to make a definite commitment 
and it does not appear that the contractor was unduly concerned about the lack 
of steam during this period. 

The Examiner found that after Manhole No. 3 became inoperable “S&E was 
assured a number of times in the following six weeks that steam would be avail- 
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able at any moment from Manhole No. 3.” The record is completely bare of any 
evidence to support such a finding, so far as we have been able to find. 

On December 7, Mr. Diskin informed S&E by letter of an alternate source of 
steam and advised it to investigate this source with the view of determinin 
whether it could be utilized to its advantage. S&E tied into this source an 
began utilizing steam on January 15, 1962. The Examiner stated that the 
evidence showed that after December 7 the contracting officer, through the 
representative of the architect engineer (apparently Mr. Diskin), continued to 
lead S&E to believe that steam would be available at Manhole No. 3 and, 
due to the extra expense involved, it was reasonable under the circumstances 
for S&E to wait. The only evidence in the record, other than uncorroborated 
assertions by S&E and “ ‘scuttlebutt’ received through workmen” (p. 186, 
Transcript) to the effect that the Government continued to lead S&E to Sellen 
that steam would be available from Manhole No. 3, is a letter dated December 
22 from Mr. Diskin to S&E. This letter was a reply to a letter from S&E dated 
December 17 which asserted that S&E’s failure to comply with specifications 
with respect to maintaining proper temperatures for concrete cures was a direct 
result of the Government’s failure to provide steam. Mr. Diskin replied, in per- 
tinent part as follows: 

*** You refer to this matter as a “promise” or commitment on the part of the government 
to furnish steam. 

We direct your attention to paragraph SC-07 of the special conditions of the contract 
which are quoted as follows: 

. . . 

You will note that the use of any steam for construction or temporary heating purposes 
is conditional upon the provision that “the requirements do not overload the available 
service or interfere with Commission operations.” As you know since the start of your 
construction activities, Commission construction work on steam facilities has been going 
on and is still in progress with respect to activating a steam supply to steam manhole No. 
3. At such time as commission construction activities make steam available at this point 
and the element of interference with the commission activities is removed, steam may 
become available to you for your use from this source in accordance with the terms of 
the contract. 

It is not reasonable, in our opinion, to read the above letter as implying that 
steam would be available at Manhole No. 3 in the near future, or even that the 
Government undertook to make special efforts to expedite its availability. This 
is especially true when that letter is read in context with other surrounding 
circumstances. For example, the minutes of the meeting on December 165, (7 days 


prior to Mr. Diskin’s letter) contain this entry : 


The contractor was asked as to what his intentions were towards developing the use 
of steam for heating purposes from the source of supply previously indicated as being 
available. (Ref. G&R letter Dec. 7 to S&E Contractors). The contractor advised that he 
was considering the materials required, cost, etc. for obtaining steam from this source. 
The contractor stated that they had planned originally to obtain steam from manhole 
No. 8 and that they had gone to considerable expense to develop steam from this source and 
it still was not available. It was stated that Mr. DeWitt would shed further light on this 


subject. 
In its letter of December 17 to Mr. Diskin, previously noted, Mr. DeWitt stated 
in part: 

Since the Friday, 15 December, testing of the Government steam line to manhole #3 
in our work area now indicates that the possibility of use of this line continues to be 
doubtful for the near future, we are proceeding to connect in with the steam line im- 
mediately east of the switchgear building which you advised us by your letter of 7 De- 
cember might be available for our use. We did not do so last week because it appeared 
that steam to manhole #8 would become available sometime during that week. The use of the 
alternate manhole will, of course, be far more expensive and will necessarily entail a sub- 


stantial loss in temperature and pressure. 

At the weekly construction meeting of December 19 (3 days before Mr. Diskin’s 
letter to S&E), which was attended by Mr. DeWitt, the following conversa- 
tion took place, as recorded in the minutes: 


The contractor asked when steam for heating purposes could be obtained from manhole 
No. 8. The contractor was informed that no reliable estimate could be made. The contractor 
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stated that since there appeared to be no possibility of using steam from the manhole No. 3 
source, he would go ahead next week on the development of steam from the alternate 


source designated as being adjacent to the main substation. * * * 


The minutes for the December 27 meeting (5 days after Mr. Diskin’s letter) 
state that the contractor indicated that it was his intention to utilize the source 
of steam indicated as being available from the manhole near the substation and 
that “he would undertake this temporary tie-in as soon as the mechanical] sub- 
contractor’s superintendent returns to the job-site after New Years.” In the 
minutes for January 3, 1962, the contractor indicated, referring to temporary 
steam for heating, that the mechanical subcontractor was then reviewing the 
material requirements for this work and intended to make an immediate start 
on the installation of this facility. On January 10 the contractor “advised that 
a temporary steam line has been run in but that so far no steam had been 
turned on,” and, finally, for January 17, the minutes state that the steam system 
had been run into the asin bottom and was placed in operation on January 15 
and that the “contractor indicated that the system as installed would be further 
— to permit a more extended usage.” 

Vith respect to the extra expense involved in tying into the alternate 
source, Mr. John W. Bryan, who was the piping superintendent of Epco 
Mechanical Contractors (subcontractor to S&E) and actually performed the 
work of tying into the steam lines, testified that the cost of tying into Man- 
hole No. 3 was approximately $350 for labor and materials and that the cost 
of tying into the alternate source was also approximately $350 (p. 542, Trans- 
cript). Commander Anderson, who had no immediate knowledge of the costs, 
estimated that the cost of running the line to Manhole No. 3 would be between 
$600 and $900 and to the alternate source $1,000. (pp. 1508, 1509, Transcript) 

With respect to the assertion of Mr. DeWitt that tying into the alternate 
source would “entail a substantial loss in temperature and pressure,” the record 
shows that with the new 40,000 pound boiler Manhole No. 3 would apparently 
have supplied more than a sufficient amount of usable steam. Mr. Diskin’s 
letter o mber 7 stated that the alternate source consisted of “a 114’’ 
supply line furnishing 125} pressure.” However, it appears that 125 pounds 
adequate for S&E’s requirements. Mr. Bryan testified 


pressure was, in fact, 
in regard to Manhole No. 3 “we had in that line approximately 200, 250 pounds 


of steam and we had to reduce down to about 100 pounds through a reducing 
valve that was loaned to us from Westinghouse * * *” (p. 512, Transcript). 
On page 513 of the Transcript the following exchange is recorded : 

Hearing Examiner McConne.y. Did you place, if I may ask, did you place the reducing 
valve there for the purpose of reducing the pressure because of the requirements of the 
job or was that to limit the amount of steam that you took out of the general line? 

The Wrirness [Mr. Bryan]. Well it was not necessary to have the amount of steam 
that was to be turned into the existing lines and it was decided to reduce it down. That 
eliminated some danger of pipes bursting and so forth and so on. 250 pounds of steam 


is quite—— 

Hearing Examiner MoOonneELL. Quite a lot of pressure. 

The Wrrness. Quite a lot of pressure if it should get away from you. 

The provisions of SC-07 placed the obligation of tying into Government 
steam lines upon the contractor. See also in that connection the provisions of 
GC-03 which imposed upon the contractor the ae of satisfying itself 
as to, among other things, the type of equipment and facilities needed prelim- 
inary to and during the prosecution of the work and all other matters which 
can in any way affect the work or the cost thereof. That clause also states that 
any failure by the contractor to acquaint itself with all the available informa- 
tion concerning these conditions will not relieve it from responsibility for 
estimating properly the difficulty or cost of successfully performing the work. 
The provisions of these clauses would seem to contemplate, at the very least, 
that the contractor will exert some initiative in its own behalf to solve serious 
problems affecting the cost of the work. We think that it was unreasonable for 
the contractor, if it considered steam essential, to wait passively for steam to 
become available from Manhole No. 3 when it had ample reason to know, as 
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reflected by the above quoted minutes, that steam from that source would prob- 
ably not be available in the near future. The extra expense entailed in tyin 
into the alternate source appears insignificant when compared to the alleged 
enormous losses sustained by S&E as the result of delay in obtaining steam. The 
record is bare of evidence he that S&E, after November 11, made any at- 
tempts on its own to find solutions which would alleviate the situation. It would 
appear that ordinary business prudence would have dictated vigorous action 
by S&E to at least minimize the substantial losses it now alleges it was sustain- 
ing for lack of steam. Even if the Government can be charged with breach of 
contract, it is clear that S&E, as the injured party, was under a duty to mini- 
mize its damages. An observation by the fount of Claims in Ozark Dam 
Constructors v. United States, 153 Ct. Cl. 120, 288 F. 2d 913, 918, is especially 
pertinent here: 

The oft-repeated argument of the plaintiffs that the reason the plaintiffs did not urge 
the Government to arrange for trucking cement was that the Government had the respon- 
sibility for delivering the cement, and did not ask the plaintiffs for suggestions, will not 
do. The damage from nondelivery would fall upon the plaintiffs, the contracting officer 
had repeatedly refused to grant a suspension order, and the probability was that the 
extra costs would remain where they fell, i.e., on the plaintiffs, The plaintiffs did not 
achieve their position of high level contractors by modestly refraining from volunteering 
a suggestion which would save them some thousands of dollars a day, because they had 
not been asked for suggestions. 

On the other hand, it does not appear that the Government was unconcerned 
about, or lax in, finding a solution to the steam problem. Commander Anderson 
testified, without contradiction (pp. 1503, 1504, Transcript) that, when Mr. 
Diskin sent S&E the December 7 letter about looking into the alternate source, 
the Government had tested the line in Manhole No. 3 and it did not look prom- 
ising. Therefore, a search was conducted “where we could let them tie in and 
this place over there close to the substation was the most feasible and easiest 
place of allowing them to take steam from government sources.” According 
to Anderson steam was available from the alternate source after November 
20th (p. 1501, Transcript). 

The doctrine of res ipsa loguitur, to which the Examiner’s decision refers, 
is a doctrine in the law of torts to the effect that, where the thing which caused 
an injury is shown to be under the sole and exclusive management. of the de- 
fendant and the accident is such as in the ordinary course of things does not 
happen if those who have its management or control use proper care, the oc- 
currence of the accident itself affords reasonable evidence, in the absence of 
explanation by the defendant, that the accident arose from want of care. See 
65 C.J.S., Negligence, § 220 (2) et seg. The doctrine has been applied to such 
occurrences as falling or collapsing structures or buildings, and to injuries 
caused by dangerous appliances or machinery or by defective or dangerous 
conditions of premises, or parts thereof, such as stairs, doors, trapdoors or 
railings. 65 C.J.S., Negligence, § 220 (12). The Examiner’s application of the 
doctrine for the purpose of finding negligence in the Government’s failure to 
find an effective solution to the problems in Manhole No. 3 (in effect to find 
a breach of contract) is, to say the least, legal error. 

The hearings did not reveal the reasons why the repairs at Manhole No. 3 
were not accomplished promptly, but there was no evidence of any lack of dili- 
gence and to infer negiigence on the part of the Government in the absence of 
any meaningful evidence on this point is not warranted. Any one of several 
reasons, other than negligence, could possibly explain the hold-up. It was 
brought out in the hearings that the Government was vitally interested in get- 
ting the steam line in Manhole No. 3 in operation because the line in that man- 
hole was the means of providing steam to another Government facility which 
was operating on an unreliable boiler. (p. 1503, et seg., Transcript) It was 
also brought out that, unlike Manhole No. 4 in which Mr. Bryan installed an 
anchor and bellows type expansion joint rather quickly, Manhole No. 3 did not 
contain a direct through-line. Apparently there was an additional problem in 
No. 3 in regard to a takeoff or connection for the other Government facility 
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previously mentioned which was to be serviced by that manhole. (p. 2044, Tran- 
script) Also, unlike the bellows type expansion joint in No. 4, the Govern- 
ment apparently found it necessary to install a different loop-type expansion 
a in No. 3. Other than the above, the only other significant piece of evidence 
earing on the question at hand, is an entry in the G&R Daily Logs for January 
17 which reads as follows: 

Clifford Cummings, fitter foreman, put in hospital for observation and treatment from 
breathing gas fumes. 

. *. . * * * . 

Mechanical Contractor worked in MH#3 installing expansion joints—Both fitters got 
sick again today at noon and were taken to Central Facilities Medical for check up. The 
welder was sent back to work and the fitter foreman was put in the hospital—X-Rays 
showed blisters on his lungs. * * * 

The record does not indicate that S&E was proceeding on a tort theory of 
liability and, aside from the question of proper forum (whether recovery is 
sought for breach of contract or for negligence) “the necessity of proving a 
violation of the contract cannot be soaldad by referring to the conduct of the 
Government as being negligent and lacking in due care.” United States v. Croft- 
Mullins Electric Company, 333 F. 2d 772, 777. The Fifth Circuit Court of Ap- 
peals in that case went on to say that “Whether we deal with a simple breach 
of contract or with a negligent breach of contract there must be shown a viola- 
tion of some term of the contract or some promise expressed or implied therein.” 
See, also “Delays- Damages on Government Contracts: Constructive Conditions 
and Administrative Remedies” by William H. Speck, 26 George Washington 
Law Review 505, 542 et seg. (1958). We therefore see no basis for applying the 
doctrine of res ipsa loquitur in consideration of this claim. 

It should be noted that in assessing the number of days delay caused by the 
lack of steam, the Examiner’s decision is internally inconsistent. First he finds 
(p. 46) that the date of the Government’s breach “should be fixed at November 
11 when it is beyond dispute that the 40,000-pound boiler had been put into 
operation and enough steam was available for government and S&E use.” On the 
same page, however, he finds that the first wall pour was made on November 4 
and “in the light of the government’s representation, particularly those made at 
the negotiations on Ceiaber 2 of Change Order No. 2, Clause 4 [sic] will be ap- 
plied as of that date.” His computations for determining allowable days of delay 
are, therefore, measured from a date which is prior to the date that the Govern- 
ment was found to have breached its contract (i.e. November 11, which date itself 
is incorrect since the record shows, as noted above, that there was not sufficient 
steam capacity before November 20.) Moreover, the Examiner apparently saw 
no difficulty presented in Mr. Boone’s calculations which added 9 days on account 
of weather conditions to 35 days caused by lack of steam. S&E submitted an in- 
dependent claim for weather delays and it is not explained why delays for 
weather conditions should be considered in determining delays for lack of steam. 

S&E placed primary reliance for proving delays caused by lack of steam on 
certain schedules (S&E exhibit I) which were designed to show that the use of 
steam would have shortened the work on each pour by 5 days on the basis that 
with the use of steam the concrete forms ‘anu be stripped earlier and reused 
rather than left on the concrete for added heat protection. The schedules were 
not prepared by Mr. Boone, as found by the Examiner, but were prepared by, or 
under the direction of, Mr. Woodard (see p. 340, Transcript). Also, it was 
Mr. Woodard, and not Boone, who made the presentation in the hearing with 
the use of the schedules on behalf of S&E (pp. 340-350, Transcript). Mr. 
Woodard was not employed on the site as was Mr. Boone. 

Commander Anderson testified in rebuttal to the testimony of Mr. Woodard 
and the schedules prepared by him. He showed quite effectively that the charts 
were inconsistent, and in some cases glaringly inaccurate and misleading. For 
example, the steam charts indicated that pours 22, 34, 36 and 37 were steam 
cured and stripped of forms rather quickly. However, Anderson testified un- 
equivocally from his personal observation that these pours were not steam cured 








512 DECISIONS OF THE COMPTROLLER GENERAL [46 


but were cured with heaters because backfilling around these pours would have 
interfered with utilization of steam lines. In that connection, the G&R daily logs 
show that heaters were used in curing operations all during the period after 
January 15 until March 28. The number of heaters utilized during this period 
on various shifts fluctuated up and down from 24 to 2. In rebuttal to this line 
of testimony, Mr. Boone (pp. 2375 et seg., Transcript), confirmed that backfill 
operations did interfere with the steam oe but that “There were times, as I 
recall, that these particular pours didn’t have steam on them” and “When we 
were utilizing this equipment in the backfill operation in the immediate area of 
these pours, we would pull the steam off.” 

Pour 10, which was shown on schedule 1 of exhibit I as poured on December 
26 and January 5 and stripped on January 18, was shown on schedule 3 of ex- 
hibit I as being cured for 7 days before steam (i.e. January 15) and 1 day after 
steam. 

Schedule 1 showed that the last pours on pours 18 and 9 were made on the 
same day (November 27), yet the same schedule shows that pour 18 was stri 
November 30 and pour 9 on December 7. No explanation was given by S&E as 
to = one pour was stripped so much later than the other when both were 


poured on the same day. Commander Anderson explained it this way (pp. 
1513, 1514, Transcript) : 


Here, these pours made the same days; one they let sit for 10 days because they didn’t 
have enough people there to start stripping. On the other ones they needed the forms, real 
quick so they went back and stripped in 3 days. There is no consistency in this at all. 

Schedules 1 and 3 show that pour 8 was stripped on February 3, one day after 
the last pour. Anderson testified that S&E stripped only the lower pour on Feb- 
ruary Steen they were interested in getting in there for backfill This testi- 
mony is corroborated by the G&R daily logs. An entry on the February 3 log 
reads: “Carpenters, Laborers, and Crane operator were concentrated on re- 
moving forms from the back of Pour #8 so that the area can be cleared for the 
backfill operation.” Three days later, on February 6, we find this entry : “Car- 
penters and laborers stripping forms from pours 8 and 22 and breaking them 
down for reuse, etc.” 

Commander Anderson testified from personal observation that the reason the 
forms stayed on the concrete as long as they did before steam was used for cur- 
ing was that S&E did not have sufficient manpower to put on the pours for strip- 
ping operations. All available manpower was involved in new pours and there 
was none left over to strip forms from the old pours (p. 1512, Transcript). He 
further testified that steam for curing, while it had certain advantages, also 
had disadvantages such as ice formation between the counterforts which accu- 
mulated up to a thickness of one foot (p. 1524, Transcript). It was noted, in that 
connection, that dry heaters continued to be used even after steam became avail- 
able especially in preheating the forms prior to concrete pours and also prior to 
removing the protective covering and exposing the concrete to freezing weather. 
If steam had been used to preheat the forms, they would have frozen when the 

rotective covering was opened to receive the concrete, and if dry heaters had not 

n used at the end of the curing period to dry the excess moisture caused by 
steam, the concrete would have frozen and “spoiled” [sic, “spalled”] after the 
—— covering had been removed. (p. 1522, e¢ et ranscript) This 
ine of testimony appears supported by the fact (1) that S&E continued to use 
dry heaters even after steam became available, and (2) there was no proof offered 
that the supply of steam available from the alternate source was inadequate. 

The Examiner’s decision, that S&E was delayed by lack of steam for which 
the Government can be held responsible, was based on three important conclu- 
sions : () that the Government, especially a the negotiations for Change 
Order No. 2, stated that steam would be available at the end of October, (2) 
that the Government was negligent in conducting repairs at Manhole No. 3, 
and (3) that the evidence showed that when steam finally became available the 
concrete curing period was shortened considerably. On the basis of the entire 
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record, as outlined above, it is our opinion that none of these conclusions is 
supported by substantial evidence. 

On the other hand, there appears to be little doubt that it costs more to cure 
concrete with dry heaters than it does with free steam. On that basis, if S&E 
can show that the Government was obligated to furnish steam at a certain time 
and that it breached such obligation, it can recover damages in a suit prosecuted 
in a court of competent pectalietians However, it does not follow that, because 
it costs more to do a particular thing one way, doing it that way entails more 
time as well. S&E had the burden of showing that Tack of steam actually de- 
layed the work. This it did not do. The Government showed rather persuasively 
that the evidence which S&E offered to substantiate its claim was inconsistent, 
inaccurate and misleading. In turn, the Government presented other evidence 
in its own behalf which, when considered in the light of supporting collateral 
evidence, was persuasive in showing that the proximate cause of any delay en- 
countered by ger was not lack of steam but insufficient manpower employed 
to construct and strip forms. Accordingly, it is concluded that the Examiner’s 
finding with respect to Government caused delays for failure to furnish steam 
is not suppo by substantial evidence, and this Office therefore cannot ac- 
cept it as being final. In addition, we believe it should be pointed out here that 
by directing the negotiation of an equitable adjustment for all the contractor’s 
increased costs resulting from the Government’s unjustified “acceleration” of 
the work, on the ground that the Government failed to grant proper extensions 
of time for excusable delays, including the failure to salah steam, the Ex- 
aminer in effect would allow damages for the breach of the Government’s obli- 
gation to furnish steam despite his stated conclusion that such damages were 
not recoverable under the contract but only by judicial action. 

Nor do we think that the Examiner’s granting of an equitable adjustment 
for tying into the alternative source is proper. There was no directive to do so 
and under SC-07 the obligation of installing piping for steam was on S&E. 
While the parties may have contemplated that steam, when furnished, would 
be furnished at Manhole No. 3, the Government did not bind itself expressly to 
furnish it at Manhole No. 3. If it did, then S&E’s remedy is a suit for breach 
of contract and the cost of tying into the alternate source would be an element 
of damages, (See the discussion on the contractor’s claim for “Change in con- 
nection with aggregate,” below. ) 


EXTENSIONS FOR WEATHER 





The contractor by letter dated June 11, 1962 (Contracting Officer’s Docu- 
ments of Appeal) claimed some 129 days time extension for delays due to un- 
usually severe weather. The Hearing Examiner found that extensions should 
have been allowed for 5634 days. (See p. 58 of his decision). The Commission 
did not review this claim. 

From the Examiner’s decision it is clear that he accepted the contractor’s 
contention that because the work was bid on the basis that all concrete work 
would be completed before winter, and the entire job completed near the first 
of the year 1962, any severe winter weather was unforeseeable within the con- 
templation of the contract and all delays occasioned thereby were excusable 
delays for which time should be extended. He also allowed extensions for severe 
weather occurring on Saturdays and Sundays during — when the con- 
tractor was working only 5 days of the week, and for days of severe weather 
on which the daily logs show no interference with work. On the evidence we 
find that the Examiner’s decision was in these respects erroneous as a matter 
of law, and that the extensions allowed are not supported by substantial 
evidence, 

On this claim the Examiner noted, as of “the utmost importance,” that but 
for the fault in the subsurface and Change Order No. 2, weather would not 
have been a major problem. He stated that S&E was “held” to a bid that was 
submitted when everyone thought that the work would start in July and it was 
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pone that the concrete work would be finished about September 30. “Thus,” 
e states, “there is a basic fallacy in the contention that S&E should have 
‘foreseen’ the severe weather.” 

The Examiner found that the standards and criteria applied by the Govern- 
ment in granting extensions on account of weather were “very strict.” He then 
referred to a hypothetical question he asked a Government witness (Com- 
mander Anderson, p. 2133, Transcript) who had authority to grant extensions: 
“If the weather were so severe that no reasonable person would expect an 
work to be carried on, and S&E went out and peated anyway as best it all, 
would any allowance be made?” The Examiner commented on the answer as 
follows: 

In effect, the answer was that a contract is a contract, which is not only unresponsive 
but is in fact illogical, because the contract is very express in providing that extensions 
for delays caused by weather shall be granted. 

In determining what extensions should have been nted under a “more 
equitable” standard, the Examiner discussed various factors which had to be 
considered. First, he indicated, it was common knowledge that cold weather 
greatly decreases the efficiency of the work force and the equipment, In that 
connection, the Examiner stated that the situation was similar to the one before 
the Court of Claims in Carlo Bianchi v. United States, 144 Ct. Cl. 500. There, 
as in the instant case, he noted, concrete work which had been planned for the 
summer was thrown into the winter by a subsurface defect and the court was 
concerned with determining the extra cost entailed under the changed condi- 
tions clause. The Examiner then quoted finding No. 37 in Bianchi to the effect 
that as a result of performing concrete operations during winter months the 
plaintiff suffered a om of efficiency. He noted that the work in the Bianchi 
case was in upstate New York in a tunnel where it was sheltered whereas in 
the instant case the work was in an open desert. 

The Examiner pointed out that the evidence introduced at the hearing 
with respect to weather was very complete. There were two official observation 
points maintained by the Department of Commerce Weather Bureau. One, he 
stated, was located at Idaho Falls and the other at Central Facilities, National 
Reactor Testing Station (NRTS) which was closer. It is assumed the “Idaho 
Falls” site referred to by the Examiner is in fact the ANP site which is ap- 
proximately 50 miles from Idaho Falls. The ANP site is approximately 25 
miles North of the construction site (p. 1597, Transcript) whereas Idaho Falls 
is about 50 miles to the East. The Central Facilities site was located approxi- 
mately 10 miles from the construction site (p. 1597, Transcript). Official monthly 
reports commencing with April 1950 which were in great detail were sub- 
mitted from both stations, In addition, the daily logs of Giffels and Rossetti and 
of S&E, which contained daily comments on the weather, were put into evidence. 
Oral testimony of people at the site from day to day was also entered into the 
record. 

The Examiner found that even though the winter in the high desert area of 
Idaho was normally severe at best, the evidence showed that the winter of 
1961-1962 was unusually bad. The Examiner’s decision continues as follows: 

* * * At the hearing at Idaho Falls, a number of subcontractors who were longtime 
residents took the stand. Mr. Harper, who attended to the boiler said “It was a real bad 
winter.” Mr. Babbitt, the electrical subcontractor, a longtime resident said that “It was 
the worst in ten years.” Mr. Jarman, the steel subcontractor who lived in Salt Lake City, 
said that it was “* * * an extremely cold winter.” Mr. Bryan, the subcontractor doing 
the piping for steam, said that it was ““* * * a very rough winter.” Mr. Diskin, the repre- 
sentative of the architect-engineer at the site, said the weather conditions “* * * were 
bad, there is no doubt about this.” Mr. Ott, the subcontractor for the roofing who was a 
longtime resident, testified with respect to his work which came at a late stage. He said 
that there were “* * * abnormal wind and precipitation in May and June.” The official 
weather reports have corroborative comments. The report for September from the central 
facility’s observation station “(1) the coldest; (2) the wettest; (3) the greatest 24-hour 
fall; and (4) the greatest monthly snowfall for any month of September for period of 
record 1950-1961.” Central facility’s station, in the month of October with respect to snow 
reported “(1) the greatest morithly total; (2) the greatest fall in 24 hours; (3) the greatest 
depth on ground for any month of October for period of record 1950-61.” Idaho Falls [sic] 
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station, the same. For December from Idaho Falls [sic] station, ‘The coldest weather re- 
corded for any December for period of record 1950-1961.” For January from both stations 
“* * * the lowest temperative ever recorded.” For February from both stations “* * * 
the wettest ever recorded.” Both stations for March “* * * excessive precipitation during 
February 1961 and harder freeze-thaw cycle resulted in extensive breaking-up of road 
surfaces.” In fact, it was an unusually hard winter even for Idaho. 

In determining the days of extension that should have been granted, under a more 
equitable standard, again a jury approach must be used. The determinations by the day 
were made on the entire record. Reference to temperature ranges and wind veloc- 
ities is merely for the purpose of giving an elliptical description of the day. Other factors 
were considered as well. 


The Examiner’s decision then went on to list the time extensions which should 
have been granted beginning with September 19, 1961, and ending with May 18, 
1962. As indicated earlier, the contractor was not assessed liquidated dam- 
ages for delay since the contract contained no clause authorizing such assess- 
ments. Extensions for weather are primarily important because of the bearin 

they have on S&E’s acceleration ete. For this reason, only that portion o 

the Examiner’s decision which granted extensions for delays prior to Decem- 
ber 7, 1961, is quoted below : 


September 19th, thunderstorm, % day; September 20, thunderstorm, % day; September 
21, snow and sleet, % day ; September 23, rain, ramps became too slick for use, concrete pour 
cancelled, % day. Total day extension for September 2% days. 

October 6, wind reaching 36 miles per hour, % day; October 7, 3 inches of snow, 1 day; 
October 23, thunderstorm, 25-mile wind, concrete pour cancelled, 1 day; total for October 
2% days. 

November 1, temperature range 43° to 24°, winds of over 28 miles per hour, 4% day; 
November 3, temperature range 45° to 25°, wind of 40 miles with gusts of 55, pour delayed, 
1 day; November 10, temperature range 54° to 14°, gusts of winds of 27 miles per hour, 
doing damage to curing covers, % day; November 12, temperature range 40° to 14°, 23-mile 
winds damaging covers, % day; November 20, snow, pour cancelled, 1 day; November 21, 
temperature range 27° to 9°, winds of 25 miles per hour damaging curing covers, 4% day; 
November 24, time spent patching covers, % day; a total of 5% days should be allowed 
for November. 

December 2, temperature range 35° to 29°, snow and sleet, % day; December 3, tempera- 
ture range 38° to 26°, snow, winds to 29 miles per hour, 1 day; December 4, temperature 
range 35° to 17°, winds of 17 miles, time spent patching covers, % day; December 7, 
temperature range 25° to 10°, wind 17 miles per hour, 1 day * * * 

Clause 5 of the general provisions sets up three requirements that must be 
met before time extensions can be granted on account of weather conditions. 
First, there must be actual delay in the work. Second, the delay must be caused 
by unforeseeable causes beyond the control and without the fault or negligence 
of the contractor. Third, the weather complained of must be unusually severe 
weather. The latter two requirements are related—the United States Supreme 
Court has held that the “unusually severe weather” must be such as to have been 
“unforeseeable.” See United States v. Brooks-Callaway Company, 318 U.S. 120, 
122, 123, where the court stated : 

To avoid a narrow construction of the term, “unforeseeable causes,” limiting it perhaps 
to acts of God, the proviso sets forth some illustrations of unforeseeable interferences. 
These it describes as “including, but not restricted to, acts of God, or of the public enemy, 
acts of the Government, fires, floods, epidemics, quarantine restrictions, strikes, freight 
embargoes, and unusually severe weather, or delays of subcontractors due to such causes.” 
The purpose of the proviso to protect the contractor against the unexpected, and its gram- 
matical sense, both militate against holding that the listed events are always to be regarded 
as unforeseeable, no matter what the attendant circumstances are. Rather, the adjective 
“unforeseeable” must modify each event set out in the “including” phrase. Otherwise, absurd 
results are produced * * * 

The term “unusually severe weather” does not include any and all weather 
which prevents work under the contract but means only weather surpassing in 
severity the weather usually encountered or reasonably to be expected in the 
particular locality and during the particular time of the year involved in the 
contract. A mere showing that there was rain or wind or snow or freezing 
temperature on certain days during a month when such weather is to be expected 
is not sufficient to bring the weather within the term “unusually severe.” 11 
Comp. Gen. 442, 23 id, 25. See, also, F. J. Albrecht Company v. United States, 
146 Ct. Cl. 299, 304, where the Court of Claims stated: 








516 DECISIONS OF THE COMPTROLLER GENERAL [46 


As to the floods, of course the Government is not chargeable with breach of contract 
because they occurred. The plaintiff says that, under Article 9(c) [Delays—Damages 
Clause] of the contract, it was entitled to an extension of time because of the unanticipated 
occurrence of the second flood. The evidence shows that the occurrence of two floods in one 
winter was not unusual on the Cumberland River. 

In support of this conclusion the Court of Claims noted, in finding No. 9(b) 
(p. 314) that: 


* * * The two floods would not have justified a time extension to Jones-Wright because 
their occurrence was not an abnormal phenomenon during the winter months on the 
Cumberland River, and available hydrographic records would have caused one to anticipate 
from one to four floods of comparable proportions during the winter months * * * 

The Examiner’s decision appears to give insufficient consideration to the 
requirements of clause 5 that homens be “unforeseeable” and “unusually 
severe.” Instead, his decision appears to allow time for any weather that may 
have had an unfavorable impact on the progress of the work, without first 
determining whether the weather during a particular period was unusually 
severe and unforeseeable. Much of his decision relating to the weather claim is 
devoted to a discussion of the adverse effects of winter weather on construction 
work—discussion on a subject as to which there can be no dispute. It is certainly 
easier and more economical to prosecute construction work, especially concrete 
work, in good, rather than bad, weather. However, it is also a well-known fact 
that nearly every construction job which progresses over a period of months is 
delayed to some extent by inclement weather. Clause 5 does not contemplate the 
granting of time extensions “for delays caused by weather” as the Examiner 
stated in rebuttal to Commander Anderson’s answer—it contemplates the 
granting of extensions only for delays caused by wnforeseeable and unusually 
severe weather. In that connection, we note that Commander Anderson’s answer 
to the Examiner’s hypothetical question was not, in fact, “that a contract is a 
contract.” His answer was that under a lump-sum type contract, the weather did 
not belong to the Government any more than it helonaed to the contractor, that 
it just exists, and to say that the Government is responsible for any day that it 
snowed “did not make sense” (p. 2133, Transcript). 

The Examiner’s conclusions rest heavily on the “fault in the subsurface and 
Change Order No. 2, “for which he evidently felt the Government should be 
held responsible. He found that, if it had not been for these conditions, “weather 
would not have been a major problem.” Moreover, S&E was found to have been 
“held” to a bid that was submitted when everyone thought that the work would 
start in July and the concrete work would be finished about September 30. Thus, 
according to the Examiner, there was a basic fallacy in the contention that S&E 
should have foreseen the severe weather. 

It is interesting to note, in connection with the above statements, that on page 
72 of his decision, wherein the impossibility claim is being discussed, the 
Examiner states: 


It should be borne in mind that it should have been clear to all that the bids were irrevo- 
cable for 60 days so that the work might have started as late as August 10 [sic]. 


See also page 29 of the Examiner’s decision where he states: 


* * * In the first place it should be borne in mind throughout that after the bid opening 
on June 20, S&H’s bid was irrevocable for 60 days, that is until August 19 * * * 

S&E had the opportunity, as well as the legal right, to protect itself against 
the award of a contract which could have been made as late as August 19, but it 
did not do so; it chose to leave the space provided in the invitation for shorten 
ing the award period blank. Thus it would be more accurate to say that S&E 
was merely required to live up to an obligation self-imposed, rather than to 
say that it was “held” to its bid under circumstances which the Examiner im- 
plies were unfair. The record indicates that the Government must be considered 
to have acted fairly, rather than unfairly, in the situation. It awarded the con- 
tract on August 4 rather than on August 19th. It issued a notice to proceed on 
—— 10 rather than sometime after August 19. Thus, S&E was given at least 
9 additional days within which to mobilize and commence work, and as the 
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record clearly demonstrates, it made use of these days up to its full capacity 
to do so consistent with the mobilization of men, plant and equipment and the 
delivery of necessary construction materials. 

As to Change Order No. 2, we need only point out that S&E knew the contract 
which it bid on would contain a changes clause and it also should have known, 
if it did not in fact know, that such clauses in Government construction con- 
tracts are frequently invoked. Change Order No. 2 was not issued as a unilateral 
action without prior notice to the contractor, but only after S&E had had every 
opportunity to bargain for and receive the time extensions which it considered 
necessery. This it did. The fact that S&E may have underestimated its time 
requirements for accomplishing the work called for by the order affords no 
ground for shifting the burden for delay to the Government. 

Nor do we see how the Court of Claims decision in the Bianché case can be of 
any help to the contractor in this case. In the Bianchi case the plantiff claimed 
that it was put to extra expense by being delayed by the contracting officer's 
refusal for a considerable time to authorize installation of permanent pretection 
in the tunnel involved, which was necessitated by the discovery of unforeseen 
subsurface conditions. The court found that there was delay and expense re- 
sulting from the cause alleged by the plaintiff, i.e., the contracting officer's 
refusal to timely issue a change order. In the instant case, we think that the 
evidence clearly demonstrates that the Government was not responsible for 
delaying the concrete work until winter weather, except insofar as it can be said 
that Change Order No. 2 had that effect. However, S&E made its own proposal 
for the time extension for Change Order No. 2 and the order allowed all that 
S&E asked for. Even under the order the great bulk of the concrete work should 
have been finished prior to the onset of the severe winter weather in December, 
as shown by the revised work schedule agreed on after issuance of the change 
order. The fact that it was not completed before that time cannot be attributed 
to action by the Government, as in Bianchi. 

The provisions of clause 03 of the General Conditions caution the contractor 
to satisfy himself as to the nature and location of the work and, among other 
things, the uncertainties of weather. S&E did not investigate the site prior to 
submitting its bid on June 20. (See p. 277, Transcript). Nor did it examine 
available meterological data of the type which it later presented to substantiate 
its claims for weather extensions. (p. 354, Transcript). Moreover, in answer 
to a question by the Government’s attorney, Mr. Woodard of S&E stated that, 
although he noticed under the invitation or bids that the Government had 60 
days within which to accept the opened bid, he did not take the possibility of a 
60-day delay into consideration in preparing the estimate. 

The Examiner’s decision with respect to severity of the weather appears to 
place considerable emphasis upon the testimony of a number of subcontractors 
who, in his words, were “longtime residents.” Mr. Bryan is quoted as testifying 
that it was “a very rough winter.” On page 543 of the Transcript (under cross- 
examination), it was brought out that Mr. Bryan had lived in Arco, Idaho, a 
total of 13 months and that the winter of 1961-1962 was the only one he had 
spent in Idaho. Mr. Otts, the roofing subcontractor who was characterized by the 
Renter as “a long time resident,” testified that he had done construction work 
in the area “since 1956” (p. 407, Transcript), or for approximately 5 years 
prior to the S&E work. Moreover, it was brought out that Mr. Otts, who testi- 
fied there had been abnormal wind and precipitation in May and June when 
his work was being accomplished, was originally scheduled to perform his work 
during the month of December (p. 413, Transcript). Mr. Diskin was quoted by 
the Examiner as testifying that the weather conditions “were bad, there is 
no doubt about this.” However, it also appears that Mr. Diskin testified (p. 
2350, Transcript) : 

A. There again, there has been a lot of study made of weather, and whether the weather 


was unusual or not, and I don’t think I am in a position to speculate, because I haven't 
made these studies. 
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See, also page 2341 of the Transcript where Mr. Diskin stated: 


A. Well, I have heard a lot about weather in the past month, weather that I didn’t even 

know about, as far as weather is concerned. I am not in a position to say whether it was 
unusual or not unusual. 
Mr. Diskin correctly assessed his qualifications for testifying as to the severity 
of the Idaho winter of 1961-1962, since his permanent residence “is where I stay. 
I move quite a bit.” These numerous moves to various parts of the country were 
covered in detail during the hearing (pp. 2333-2336). He arrived at Idaho Falls 
in April of 1961 (p. 2336, Transcript) and it was not shown that Mr. Diskin 
had spent any time in Idaho prior to April 1961. Mr. Jarman who testified that 
it was “an extremely cold winter” admittedly was not a resident of Idaho. 
He detailed the jobs that he held since 1932 in various parts of the country and 
testified that he had been in business in Salt Lake City, Utah, since 1952. (pp. 
451-452, Transcript) Mr. Babbitt who was doontbed by the Examiner as “a 
longtime resident” did not establish his oe residence” by anything that 
he himself said during the hearing. The only testimony in the record on this 
point, that we have been able to find, is the following exchange between S&E’s 
attorney and Mr. Babbitt (p. 444, Transcript) : 

Q. Mr. Babbitt, as @ local resident of Idaho Falls, how would you describe the weather 
in the winter of 1961 and 19627 

A. It was the worst one we had in about 10 years; it was 50 below zero, even 54 out on 
the job. [Italic supplied. ] 

The lowest temperatures recorded in the G&R and S&E daily logs were for 
the period January 21 through January 25. A low of —48° was reached on 
January 22. The contracting officer granted time extensions for the four days 
in that period. 

With respect to the Examiner’s quotation from Mr. “Harper’s” testimony, we 
have been unable to locate his name in the Hearing Transcript. We believe, 
therefore, that the Examiner was referring to Mr. Marvin E. Seep who fur- 
nished the concrete for the S&E job. Mr. Harp testified that he had been in the 
concrete business in Idaho for “about 17 years” (p. 448, Transcript) and he 
described the 1961-1962 winter as: “It was a real bad one, I think probably the 
worst we’ve had in the last 10 years” (p. 448, Transcript). 

One other individual testified on weather conditions. The Examiner’s decision 
did not include him in its list. He was Robert W. Poirier, President of Epco 
Contractors and Engineers, Inc., who gave his address as Panorama City, Cali- 
fornia. He testified (p. 418, Transcript) that there were “excessively strong 
winds” during March and April, 1962 (p. 423, Transcript) when his work was 
performed. However, it appears that Mr. Poirier also was not qualified to give 
a comparative statement as to the severity of the winds. His company was in- 
corporated on January 4, 1960, in California (pp: 422-423, Transcript) and 
prior to that time he was working in Denver, Colorado (p. 427, Transcript). 
Also, it was brought out that the work with which the strong winds allegedly 
interfered in March and April was originally anticipated to be performed dur- 
ing the months of Beseniian; December, January, and possibly in February 
(pp. 425-426, Transcript). ce 

The official Weather Bureau reports, especially those from the Central Facili- 
ties station which was nearest to the worksite, shed considerable light on 
whether the conditions encountered during the contract performance period 
were unusually severe and unforeseeable within the meaning of clause 5 of the 
Genera] Provisions. We do not agree that those reports have “corroborative com- 
ments” as asserted by the Examiner. The Examiner’s treatment of those reports 
requires specific consideration. His decision contains a number of quotations 
from the reports. These quotations are footnotes which relate to specific occur- 
rences recorded in the reports. It is our belief that, without disclosure of the 
specific occurrences to which they relate, these footnotes tend to be misleading. 

In regard to the Examiner’s recapitulation of the report from Central Facili- 
ties for September (Government’s Exhibit C-20), “the coldest” refers to the 
average monthly temperature of 50.8° which was 5.2° below normal September 
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temperatures (period of record 1950-1961). The “wettest” refers to a precipita- 
tion total of 3.52 inches, a departure from normal of +3.16. (In that connection 
the report shows that the bulk of the total precipitation fell on three days: 
September 9—1.09 inches; September 17—.45 inches, and September 18—1.55 
inches.) The “greatest 24 hour fall” refers to the 1.55 inches which fell on 
ae cost 18 and the “greatest monthly snowfall for any month of September” 
refers to a total of 1 inch which fell on one day, September 21, the result of 
which at 8:00 a.m. on September 21 was measured as a “trace” remaining on 
the ground. 

For October the statement (with respect to snow) “greatest monthly total” 
refers to a total for the month of 3.7 inches. The report from Central Facilities 
shows that 3 inches fell on October 7 and that there was nothing on the ground 
at 8:00 a.m. on October 8, and that the remainder of 0.7 inches fell on October 27 
with just a “trace” measured on the ground at 8:00 a.m. on October 28. In that 
connection, it should be noted that the S&E daily log for October 7 contains the 
following notation on weather conditions: “Overcast-Cold o Lite Snow,” while 
the G&R daily log for that day records that the total measurable amount of 
snow was 2 inches. The “greatest fall in 24 hours” refers to the 3 inches that 
fell on October 7, and the “greatest depth on ground for any month of October” 
also refers to the 3 inches on October 7. (Snow in October at the Central Facili- 
ties’ station is not uncommon—the records show that 1.3 inches fell in October 
of 1957 and 2.4 inches in October of 1956 with traces and minor amounts in a 
few of the years between 1950-1961.) Also for October, the Examiner states 
that the Idaho Falls [sic] station reported “the same” as the Central Facilities’ 
station. The only entry for that station is: “The greatest 24 hours fall of ie 
cipitation for any month of October for Period of Record 1950-1961” which 
refers to the fact that 0.50 inches of rain fell on October 21. 

No reference is made by the Examiner to the reports for the month of 
November. 

For December the Examiner states: “from /daho Falls [sic] station, ‘The 
coldest weather recorded for any December for period of record 1950-1961’.” 
[Italic supplied.] The Examiner’s quotation is not an accurate one, and it also 
appears to imply that the whole month of December was the coldest for any 
December for the period of record. Actually, the note in the report reads: 
“Coldest temperature recorded for any December month for period of record 
1950-1961,” and it refers to the fact that a low temperature reading of —27° 
was recorded on one December day—the 11th. Moreover, use of the weather 
report from Idaho Falls (ANP) rather than the Central Facilities’ report, to 
Blasts the temperature at the construction site can be misleading. For one 
thing the Central Facilities’ station is closer to the site. Also, it appears that 
the weather at ANP in terms of temperature is usually more severe than at 
Central Facilities. (For December 11 Central Facilities reported a low of 
— 18°.) 

For January the Examiner’s quotation from both reports is “the lowest 
temperature ever recorded,” which apparently refers to January 21 when a 
low of —40° was reached at Central Picilities station. A low of —42° was re- 
corded on January 23 at the ANP station but no notation indicating a record 
is set forth in that report. It must be kept in mind, also that the contracting 
officer granted 4 days extension on account of weather for the period January 
21 through January 24. 

The Examiner’s notation for February from both stations “the wettest ever 
recorded” refers to total precipitation for the month of 2.40 inches (departure 
from normal of + 1.63) at Central, and 1.83 inches (departure from normal of 
+1.84) at ANP. 

The Examiner’s statement as to March is self-explanatory. 

S&E’s claims for weather extensions were predicated upon three factors 
as set forth in its exhibit G. (See, also, Mr. Woodard’s discussion, p. 326, et seq., 
Transcript.) The three factors were “precipitation,” “wind” and “temperature.” 
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For precipitation, S&E claimed extensions on the following basis, as set forth 
in its exhibit G: 

1. Precipitation—Because of normal weather conditions in this arid, desert-like area, 
this contractor did not anticipate any work delay from precipitation. Accordingly we are 
claiming time extensions for days where work was delayed due to precipitation including 
cleanup after. 


Extensions for wind were claimed in exhibit G on the following basis: 


2. High Winds—From the available climatological data which includes average monthly 
wind velocities and the extreme velocity that had occurred in past years, this contractor 
could only conclude that wind would not be a problem that would interfere with construc- 
tion operations. 

From our experience in the field, we have found that winds in excess of 20 m.p.h. would 
force suspension or delay of form erection and concrete pouring as well as in placement 
and protection of plastic covers. 

We are claiming time extensions for those days that wind velocities were in excess of 
twenty (20) miles per hour for a prolonged length of time (3 hours and longer) and/or 
gusts were of such a velocity as to damage protective covering on concrete pours, hamper 
form erection or concrete pours, endanger the safety of workmen. [Italic supplied.] 


s . . * os * * 
Extensions for temperature were claimed in exhibit G on the following basis: 

8. Extreme Temperatures—We are claiming time extensions for the days of extreme low 
temperatures where the temperature are [sic] lower (—10 and lower from normal expected) 
than the normal anticipated for that date. 

. . . * + * * 

Other days were claimed on weather delays due to postponement of concrete pour be- 
cause of temperatures, even though a minus (—10) deviation from normal was not reached. 

S&E claimed a total of 129 days extension on account of weather commencing 
with August 30, 1961, and ending with May 18, 1962. Each day claimed was 
listed in Schedule W-4, which was a part of S&E exhibit G. The Examiner 
granted S&E a total of 5634 days extension beginning with September 19 and 
ending with the following May 19. A total of 1234 days extension granted by 
the Examiner fell before December 7 and the remainder after that date. 

The bases for S&E’s weather claims, as set forth in its exhibit G, require a 
few preliminary observations. First, it should be noted that S&E’s claim for 
extensions on account of precipitation appears to be based on the assertion that 
since the construction site was located in an arid, desert-like area, S&E did 
not anticipate any work delay from precipitation. It appears that S&E is 
basing its claim on an absolute rather than a comparative standard of weather 
conditions. That is, S&E is claiming that if it was delayed on any given day by 
precipitation it is entitled to an extension regardless of whether the precipitation 
on that day was unusually severe and unforeseeable. Obviously, oui a standard 
is not countenanced by the language of clause 5 of the General Provisions. More- 
over, as will be brought out later, some precipitation was to be expected at the 
construction site for that time of the year and, except for days in September, the 
precipitation actually encountered by S&E during the construction period can- 
not in any way be considered unusually severe and unforeseeable. 

In regard to the claim for extensions on account of wind, S&E appears to be 
asserting that, prior to submitting its bid, S&E had looked at the available 
climatological data (which data included average monthly wind velocities and 
the extreme velocities that had occurred in past years) and could only conclude 
therefrom that wind would not be a problem. Tf that be the correct reading of 
the language used by S&E in exhibit G, we need only note the following 
exchange which took place between the Examiner and Mr. Woodard (pp. 854- 
356, Transcript) : 

Q. Did you help in preparing the estimates for the bid on the S5G project? 

A. Yes, I did. 

Q. In that estimate did you or anyone in the team analyze meteorological data of the 
type you have presented here in your testimony? 

A. We did not analyze a report like that. Usually when we go and bid a job in a certain 
area we talk to local pepole about weather conditions, various jobsite conditions in that 
area ; availability of labor, weather, and so forth. 


* s ° s * * . 
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Q. Did you when you prepared an estimate for this bid make any investigation, either by 
inquiry or otherwise as to what you might expect with respect to weather? 

A. Yes, sir, we talked about the weather here, various subs came to our room, we weren’t 
too concerned about the weather at that time. 

Q. Why were you not? 

A. The job was bid in June, June 20 was bid and we anticipated at that time of the 
year no adverse weather delays. 

. * s * . * . 

Mr. Ruopes. I have a question along that line, sir: 

Q. Mr. Woodard, when you prepared your estimates did you look at the invitation to 
bid and the other bidding documents? 

A. Yes, sir. 

Q. Do you recall noticing that under the terms of the bid that the Government had 60 days 
within which to make the award after the bids were opened? 

A. Yes, sir. 

Q. Did you take that into consideration in the possibility of a 60-day delay? 

A. No, sir. [Italic supplied. ] 


Also, on the wind claim, S&E again, as in the case of precipitation, appears to 
base its claim for extensions on an absolute standard (i.e., wind velocities in 
excess of 20 m.p.h. for 3 hours or longer) without regard to whether 20 m.p.h. 
winds of 3 hours duration are unusually severe and unforeseeable at that location 
for that time of the year. The record indicates, as will be demonstrated below, 
that the wind during the construction period involved here, except for 1 day 
(November 3), was not unusually severe and unforeseeable. In fact the official 
Weather Bureau data (exhibit C-20) shows that the construction period (Sep- 
tember through May, 1961-62, had fewer or as few, days that the wind blew over 
20 m.p.h. for 1-hour periods than 5 of the preceding 7 years had for the same 
September through May period. 


ith respect to temperature S&E claimed time extensions for days where the 
temperature was 10 degrees lower than the normal anticipated for the date 
involved. Other days were also claimed where concrete pours were postponed 
because of iengenerace even though a minus 10 degree deviation from normal 


was not reach 

Neither the hearings, nor the evidence introduced by S&E, discloses the basis 
for S&E’s contention that a deviation of minus 10 degrees from normal tempera- 
tures constitutes a valid ground for time extensions under Clause 5 of the general 
provisions. We are unaware of any basis upon which it can be concluded that a 
departure of minus 10 degrees from normal ipso facto constitutes unusually 
severe and unforeseeable weather. On this point we believe that the decision by 
the General Services Administration Heovl of Contract Appeals (GSBCA) in 
the Appeal of American Construction Company, Ine. (GSBCA-1097, March 31, 
1965) correctly construes the requirements of Clause 5 of the general provisions 
for granting time extensions : 


The appellant submitted “Local Climatological Data” charts published by the U.S. 
Weather Bureau for the months of February and March, 1962, covering the weather 
conditions therein indicated as recorded at the National Airport, Washington, D.C. The chart 
for February indicated that there were nine days of measurable precipitation during the 
period Feb. 16-28, inclusive, ranging from 0.03 inches (3 days) to 1.07 inches (1 day), with 
measurable snow or sleet on only 1 day, the very first, i.e, 2 inches on February 16; it 
showed that on 5 days the temperature was below average, ranging from —1 to —5 degrees 
of temperature, on 12 days the temperature was above average, ranging from +2 to +7 
degrees of temperature, with one day being average. The chart for March indicated that 
between March 1 and March 21, inclusive, there were eight days of measurable precipitation, 
ranging from 0.03 inches (1 day) to one inch (1 day), with measurable snow or sleet on 
three days (0.7 inch on March 5, 8.1 inches on March 6, and 0.2 inch on March 7) ; it showed 
that on 16 days the temperature was below average, ranging from —1 to —17 degrees of 
temperature, with the majority showing a —6 or less difference, and that on 3 days the 
temperature was above average, ranging from +2 to +6 degrees of temperature, with two 
days being average. 

Appellant apparently is of the view that if the weather charts indicate that on a given 
day the precipitation is somewhat greater than the average or that it is somewhat colder 
than the average, such constitutes an excusable cause of delay. We cannot agree. The very 
concept of “average” contemplates a mean value, medial sum or quantity made up of unequal 
sums or quantities. Merely because a given day is a few degrees colder, or wetter, than the 
average for that date over a number of years doesn’t establish that unusually severe 
weather occurred that day within the meaning of Clause 5 of the General Provisions, supra, 
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and thus that the applicant has been excused thereby for late performance. Rather, such 
variances in weather conditions are the rule, rather than the exception. Much more in the 
way of departure from average, or normal, weather conditions must be established to 
constitute “unusually severe weather” in our opinion. 

It seems to us that, at most, appellant has made out a case of normally severe weather, not 
of unusually severe weather. Clause 5 of the General Provisions does not, and was not 
intended to, grant a contractor relief in such circumstances. See McBride and Wachtel, 
Government Contracts, section 39.50(2) et seq. Under the circumstances here we cannot 
find that the Government was ungenerous in granting a 17-day extension for this item. 

The Government’s chief witness in rebuttal to the evidence submitted by S&E 
was, as in most of the claims, Commander Anderson. In this instance, however, 
his testimony was not based on personal recollection or knowledge derived from 
personal observation or experience, but on the official weather records, including 
the daily work logs. Using the criteria set forth by S&E and from the same data 
(Central Facilities’ monthly weather reports) utilized by S&E as the basis for 
its claims, he made a convincing showing that, while the weather during the 
contract period was at times severe, it was not so severe as to have been unusual 
and unforeseeable. 

On the temperature factor, Commander Anderson presented comparative 
data dhatanted by him from Central Facilities’ reports for the period 1950- 
1961, and fully supported by those records. Four groups of data were presented : 
(1) the number of da ys during the period September through May for each 
season 1950-51 Rate. 1961-62, when the maximum temperature was 32° or 
below (designated “ice days”) ; (2) the number of days for the same period when 
the minimum temperature of 32°, or below, was reached (frost days) ; (3) the 
number of days for the same period which had a — 10° departure from normal ; 
and (4) the number of degree days for each year. Degree days for a particular 
month were determined by the formula: 65°, minus average temperature for the 
day, times the number of days for the month. According to Commander 
Anderson, fuel companies utilize the degree day criterion for purposes of 
determining the amount of fuel needed for heating due to temperatures below 
the base of 65°. (See p. 1601 et seg., Transcript he Commander Anderson’s 
testimony regarding the data which he presented. ) 

Ice days ln the period September through May were computed by Com- 
mander Anderson as follows: 


Number Number Number 

of days of days of days 
1950-51 _...-- 48 1954-55 _....- 81 1958-59 ...... 36 
1951-52 .....- 93 1955-656 ...-.- 64 1959-60 _._--- 41 
1952-63 ...--- 44 OO  _———_ 61 1960-61 ____-- 28 
1953-54 ..-.-- 33 1957-58 ...-.- 35 1961-62 __.... 66 

Frost days were shown as follows: 

Number Number Number 

of days of days of days 
1950-51 ..... 184 1954-55 ..-.- 231 1958-58 ..-.. 212 
1951-52 -.--- 191 1955-56 _-_.- 204 1959-60 __... 210 
1952-53 ....- 213 1956-57 _..-- 206 1960-61 __--- 207 
1953-54 -.-.- 203 1957-658 ..... 207 1961-62 _.... 209 


With respect to the number of days where the average daily temperature 
departed 10° or more below normal, Commander Anderson noted that such 
data, was available only after the 1954-55 season since this particular statistic 
was not kept by the Weather Bureau prior to 1954. 

His computations showed the following on this item : 


Number Number Number 

of days of days of days 
1954-55 ...._- 58 1957-58 ....-- 138 1960-61 _.... 11 
1955-56 .....- 48 1958-59 .....- 19 1061-@2 ...... 42 
1956-57 .....- 29 1959-60 _....- 48 


In regard to degree days Commander Anderson explained that his compu- 
tations were b on an 11-month period (July 1 through May 31) because 
the Weather Bureau data showed this statistic cumulatively from July 1 
through June 30 and rather than take the trouble of subtracting the degree days 
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of August from the total (since they were relatively minor) he ignored that 
month and listed the 11-month total. However, for the pu of giving a 
more accurate picture of the weather when temperature could pentiby be a 
problem, the chart below is not based on Anderson’s computations. Instead 
it is based on the 9-month period September through May since it was only 
during this period that sak claimed time extensions for weather (except for 
1 day in August which was claimed on the basis of excessive wind). 


Number of Number of Number of 

degree days degree days degree days 
1950-51 .. 79°8 1954-55 .. 9178 1958-59 _. 7779 
1951-52 ._ 9276.5 1955-56 .. 8235 1959-60 __ 8881 
1952-53 .. 7889 1956-57 _. 8442 1960-61 __ 7664 
1953-54 _. 7461 1957-658 _. 7777 1961-62 __ 8657 


Commander Anderson’s testimony in regard to precipitation was presented 
on the basis of the number of days on which precipitation (rain or snow) fell 
in a measurable amount during the period September through May. His compu- 
tations follow: 

Number Number Number 


of days of days of days 
1950-51 .....- 56 1954-55 ..-... 43 1958-59 __...- 89 
1951-62 ....-- 68 1955-56 .....- 74 1959-60 _..... 41 
1952-58 ...... 1956-57 .....- 65 1960-61 _....- 50 
1953-54 ..-_ 87 1957-58 _..... 61 1961-62 65 


Total precipitation (rain and melted snow) for the September through May 
period was indicated as follows: 


Inches Inches Inches 
1950-51 ... 4.1 1954-55 ... 3.45 1958-59 ._.. 4.35 
1951-52 _.. 4.68 1955-56 ... 6.07 1959-60 _.. 5.77 
1952-53 ... 4.28 1956-57 __. 11.18 1960-61 _.. 4.67 
1958-4 ... 3.59 1957-58 ... 6.84 1961-62 __. 11.15 


With respect to snowfall for the period September through May the following 
data was introduced : 


Inches Inches Inches 
1950-51 .... 25.2 1954-55 .... 24.2 1958-59 _... 15.6 
1951-52 _... 30.5 1955-56 .... 27.1 1959-60 _... 39.5 
1952-53 .... 26.2 1956-57 .... 35.5 1960-61 _... 17.7 
1953-54 .... 19.9 1957-58 _... 33.7 1961-62 _... 29.2 


Finally, with respect to wind velocities Commander Anderson computed 
and compared the number of days that the wind blew over 20 miles per hour 
for the period concerned as follows, beginning with the 1954-55 season since 
Weather Bureau records prior to that season did not contain that data: 


Number Number Number 

of days of days of days 
1954-55 ....- 97 1957-58 ..... 1960-61 ....- 85 
1955-56 ....- 101 1958-59 ....- 103 1961-62 ___.. 85 
1956-57 ..... 81 1959-60 ..... 


We note that during the hearing the Weather Bureau data and yearly com- 
parisons taken thentnem on temperatu press itation, and wind were not 
challenged as inaccurate or misleading by S&E. However, in its brief of June 1, 
1965, S&E, after noting the above categories of data on weather compiled by 
Commander Anderson, asserts that the fact an average weather condition for 
a given period is not unusual does not necessarily indicate no days within that 

riod were unusual. We do not disa, with this assertion but, as will be 

emonstrated below, an examination of the weather data introduced into evi- 
dence including the daily work logs shows convincingly that even on a daily 
basis S&E did not, except for one day (November 3, 1961) encounter any 
unusually severe and unforeseeable weather which caused a delay in the com- 
— of the work within the contemplation of Clause 5 of the General 
rovisions. 

S&E also asserts that in seven of the eight categories of data compiled by 

Commander Anderson the comparable conditions were less severe in at least 








524 DECISIONS OF THE COMPTROLLER GENERAL [46 


62 percent of the years included than in the year in question. While this may 
be true, the fact nevertheless remains that the actual weather conditions en- 
countered by S&E in terms of total low temperature, precipitation, snow, and 
wind were no more severe during the construction period than they had been 
in the same period in three or more of the preceding 7 to 12 years and, thus, 
were well within the range of what could be expected for that location at that 
time of the year. In view of that fact, we do not think it can be concluded that 
the weather conditions during the construction period in question were un- 
usually severe and unforeseeable. 

Moreover, while we believe that the use of averages in depicting weather 
conditions can be misleading, since the concept of “average” contemplates a 
mean value, medial sum or quantity made up of unequal sums, and variances 
from the average in weather conditions are the rule rather than the exception 
(American Construction Company, Inc., supra), we nevertheless believe that 
a survey of average weather conditions is useful for showing, in a general way, 
what the weather conditions for a given period were as compared to preceding 
comparable periods. We have seen that, on a 9-month basis elution with 
the construction period, weather conditions encountered by S&E were not 
usually severe and unforeseeable. We believe that a comparison of weather 
data taken from Central Facilities’ reports on a monthly basis throws addi- 
tional light on the weather encountered by S&E during the construction per- 
iod and demonstrates again that, while the weather was severe, it was no more 
severe and in many ways less severe than was to be expected. 

The average monthly temperature for September 1961 was 50.8° which was a 
departure of —5.2° from the normal] temperature for September during the 
period of record 1950-1961. Total precipitation for September 1961 was 3.52 
inches, a departure of +3.16 inches from normal September weather. The 
previous a for that month occurred in 1959 when 0.74 inches fell. Also, 
two Septembers (1952 and 1953) were completely dry. The average wind in 
miles per hour for September 1961, was 7.8. This figure was exceeded in 1954, 
1955, 1956, 1958 and 1959. 

For October 1961 the average temperature was 42.3°, a departure from 
normal of —1.6°. Colder Octobers, however, occurred in 1951 and 1954. Precipi- 
tation for October 1961 measured 0.96 inches, a departure from normal of 
+0.28 inches. “Wetter” Octobers occurred in 1956 and 1957. Average wind 
for October was 9.2 miles per hour as compared to 7.3 (1954), 8.2 (1955), 8.8 
(1956), 6.3 (1957), 6.3 (1958), 7.9 (1959) and 6.9 (1960). 

For November 1961, the average temperature was 29.8°, a departure from 
normal of —0.2°. However, lower average November temperatures were re- 
corded in 1951 (28.5°), 1953 (23.9°), 1955 (25.9°), 1956 (25.6°), 1957 (27.3°) 
and 1959 (28.3°). Precipitation for November 1961 measured 0.31 inches, a 
departure from normal of —0.25 inches. This total was exceeded in six Novem- 
bers during the period 1950-1960, Average wind velocity was 7.4 miles per hour, 
which was exceeded in 1958 (7.7) and 1955 (9.9). 

In December 1961, the average temperature was 20.1°, a departure from 
normal of —0.2°. Lower average temperatures for this month were recorded 
in 1951 (14.7°), 1952 (18.8°), 1958 (17.6°), 1954 (16.6°) and 1959 (18.4°). 
In addition, 1960 recorded 20.2° and 1956 recorded 20.5°. Precipitation for the 
month measured 0.54 inches, a departure from normal of —0.21 inches. Aver- 
age wind was 7 miles per hour which was exceeded in the December of 1955 
(9 miles per hour) during the period of record 1954 through 1960. 

January 1962 recorded an average temperature of 10.0°, a departure from 
normal of —5.4. However, lower average temperatures were recorded in Janu- 
ary of 1954 (8.4°) and 1956 (7.1°). It should be noted in this connection, that 
the average daily temperatures for the 21st (— 17°), 22nd (—16°), 28rd (—18°) 
and 24th (—1°) contributed heavily to the low monthly oo temperature, 
and the contracting officer granted extensions for those days. Precipitation in 
January 1962 totaled 0.80 inches a departure from normal of +0.07 inches. 
Greater totals were recorded in January of 1957 and 1958 and the 1962 total 
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was equaled in 1956. Average wind for the month was 4.5 miles per hour which 
was exceeded in 1956, 1957 and 1959. 

For February 1962 the average temperature of 21.6° was a departure from 
normal of + 12°. Precipitation for the month measured 2.40 inches, a departure 
from normal of +1.63 inches. February 1962 was the wettest February for the 
eriod of record 1950-1961. Average wind for the month was 6.7 miles per hour. 

his average or was exceeded in February of 1955 (9.2), 1956 (7.8), 1957 
(8.3), 1959 (8.7) and 1961 (7.8). It should be noted that the Examiner granted 
several days extension in this month on the basis of temperature and wind. 

March 1962 had an average temperature of 26.0°, a departure from normal 
of —4.0°. Lower average temperatures were recorded in March of 1952 (20.2°) 
and in 1955 (23.7°). In addition March 1951 recorded 27.3° and March 1956 
recorded 29.0°. ae for the month totaled 0.58 inches, a departure from 
normal of —0.04 inches, Average wind for the month was 8.1 nilios per hour. 
This average was exceeded in all but two of the years of record 1954-1961. 
(Several days extension were granted by the Examiner during March at least 
partly due to precipitation and wind.) 

April 1962 recorded an average temperature of 45.9°, a departure from normal 
of +2.6, and it was the warmest April for the period of record 1950-1962. Total 
precipitation for the month was 0.23 inches, a departure from normal of — 0.28 
inches. The average wind was 8.4 miles per hour which was exceeded in every 
April of record 1954-1961. (The Examiner granted a total of 21% days extension 
during April.) 

For May 1962 the average temperature was 51.1°, a departure from normal of 
—1.5°. Lower average temperatures were recorded for this month in 1953, 1955, 
1959 and 1960, Total precipitation for the month measured 1.81 inches, a depar- 
ture from normal of +0.71 inches. “Wetter” Mays were recorded in 1957 and 
1959. In addition, May 1953 had 1.78 inches, May 1956 had 1.63 inches, and 
May 1961 had 1.55 inches. The average wind in May 1962 was 9.7 miles per 
hour. This velocity was exceeded or equaled (once) in all but two Mays for the 
period or record 1954-1961. (The Examiner granted a total of 9 days extension 
for May. Wind, in whole or in part, appears to be the basis upon which the 
Examiner granted extensions in 8 of the 9 days.) 

The Department of Commerce Weather Bureau also publishes a yearly sum- 
mary of weather data entitled “Local Climatological Data” which contains a 
narrative climatological summary. S&E’s exhibit G contained the 1960 summary 
from the Central Facilities station. The following excerpts are taken from 
that narrative summary : 

The dryness and the infrequency of low cloudiness permit intense solar heating of the 
ground during the day, and rapid radiational cooling at night, which results in a very large 
daily range of temperature. The average range is greatest (about 37° F.) in summer and 
least (about 23° F.) in winter. Summers are especially pleasant because of the dryness and 
the cool nights. The dryness also makes more bearable the extreme cold spells in winter, 
as does the fact that these cold periods are frequently accompanied by clear skies and are 
seldom associated with strong winds. 

* . ° * 

The heaviest precipitation falls as scattered rain showers during the warmer months, 
and the rain from a single passing shower may in a matter of minutes exceed considerably 
the normal total for the month in which it occurs. Yet two or three months may pass in 
summer without a single shower passing the station. Despite this extreme variability, 

annual totals over the NRTS have not varied greatly from year to year or from place to 
place. One inch of rainfall in an hour is about the maximum intensity to be expected, and 
two inches in 24 hours are not likely to be exceeded. Maximum winter snow depth has 
been extremely variable during the period of record. Conditions have varied from winters 
having practically no snow at all to the opposite extreme (winter of 1951-52) in which 
snow reached a depth of one to two feet over all the NRTS, causing near paralysis of 
construction activities and transportation. Large expenditures were made for snow re- 
moval, which was an almost daily task. Blowing or drifting snow is by far the greatest 
hazard and general nuisance of any weather phenomenon that occurs in the region. * ee 

Destructive winds have not been a problem. Tornadoes have never been reported in the 
region, although funnel shaped clouds have been sighted over the NRTS on several occa- 
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sions. Structures designed to withstand average winds of 60 m.p.h. and peak gusts to 80-85 
m.p.h. are not likely to be damaged. 


. . * * *. * * 


The dust content of the air is very small while the ground is snow covered. Dust-favoring 


winds (gusts of 20 m.p.h. or more) occur on the average for 6 hours during 13 windy days 
per month. * * * 


Weathering of concrete and hard surface roads and streets is a very serious problem, 
mainly due to the large number of freeze-thaw cycles during all but summer months, Pre- 
cautions must be taken against adverse effects of excessive cold in winter and extreme 
dryness in summer when pouring concrete. 

As the narrative summary indicates, normal winter at the worksite is, at best, 
severe. The official Weather Bureau data detailed above, in comparative form, 
shows that the winter of 1961-62 has been exceeded in severity as to temperature, 
precipitation and wind by winters in the previous 10-year period. A compari- 
son on a monthly basis shows that, except for September, the months compris- 
ing the period of construction have also been exceeded in severity in previous 
comparable months of record, and that the actual weather conditions in terms 
of total low temperature, precipitation, snow, and wind were no greater during 
the construction period than they had been in the same period in 3 or more of 
the preceding 10 years. The weather encountered by S&E during 1961 and 
1962 was therefore no more severe overall than should have been anticipated 
for that place and for that time of the year. On the basis of the complete 
record, it cannot be concluded that the weather encountered by S&E was un- 
usually severe and unforeseeable in any month except September 1961. 

While totally unexpected amounts of precipitation fell in September the 
time extensions granted by the Examiner in that month and other months are 
not supported by substantial evidence. 

The Daemieits decision is far from clear as to the basis upon which extensions 
were granted on account of weather conditions. His decision on this point 
states (p. 53) : 

In determining the days of extension that should have been granted, under a more equita- 
ble standard, again a jury approach must be used. The determinations by the day were made 
on the entire record. Reference to temperature ranges and wind velocities is merely for 
the purpose of giving an elliptical description of the day. Other factors were considered 
as well. 

Aside from the dubious references to the testimony of so-called “longtime” 
residents and to the misleading footnotes in the Weather Bureau reports, the 
Examiner’s decision is devoid of any discussion or analysis on a nae 
basis of the voluminous weather data introduced into evidence at the hearing. 
Nor does the Examiner’s decision discuss or examine the impact of the weather 
conditions encountered on the actual progress of the work—that is, on whether 
the work was actually delayed on the days for which extensions were granted. 
It should also be emphasized at this point that under the ruling of the United 
States Supreme Court in United States v. Brooks-Callaway Company, supra 
the occurrence of the listed events in Clause 5 of the General Provisions (i.e., 
fires, floods, unusually severe weather, etc.) does not automatically entitle a 
contractor to an extension of time. Rather, to justify an extension of time the 
listed events, including “unusually severe weather,” must also be unforeseeable 
since the purpose of the clause is to protect the contractor against the unexpected. 
The only reasonable conclusion that can be drawn from the Examiner’s decision 
is that time extensions were granted for any and all weather that may have had 
an adverse impact on the work, without regard to whether that weather was 
unusually severe and unforeseeable and without regard to whether that weather 
resulted in actual delay. In these respects, the Examiner’s construction and ap- 
plication of Clause 5 of the General Provisions was erroneous as a matter of law. 

We turn now to a day by day examination of time extensions granted by the 
Examiner prior to December 7. 

The Examiner granted time extensions of one half-day each for September 
19 and 20 on the Pasis of “thunderstorms.” There is no evidence in the record 
that thunderstorms occurred on those dates. The only evidence in the record 
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of any cause for delay on or about those dates is the testimony of Mr. DeWitt, 
who was reading certain prepared notes into the record. Mr. DeWitt stated that 
“On the 18th of September there was approximately one and one-half inches 
of rain at the job site in the afternoon hampering the forming” (p. 111, Tran- 
script). He also stated that on “September the 20th, we had showers on this 
date which hampered form erection.” (p. 111, Transcript). No mention of the 
weather conditions on September 19th was made by Mr. DeWitt. A comparison 
of the transcript with the prepared notes, which were admitted by the Hearing 
Examiner as Appendix B to S&E’s Post-Trial Brief but were expressly ex- 
cluded as evidence, indicates Mr. DeWitt’s testimony, insofar as it was only a 
reading of Appendix B, should be disregarded. See f.n. 13, page 29 of the bx. 
aminer’s decision where he stated : 

With its post-trial brief, the appellant sent in a chronological statement of events in 
connection with the work involved. The contracting officer moved that this document be 
stricken. The instrument was considered as an annex to the brief. It served a useful 
purpose and was deemed appropriate since it was a guide to the logs which were in 
evidence. In the determination of fact, it was not given evidential weight. The logs and 
other pertinent material were relied upon. The motion is denied. 

Neither the S&E log nor the G&R log note thunderstorms on September 19 
and 20. For September 19 the G&R log states: “A.M. Cloudy NE 15-20 mph, 
P.M. Partly Cloudy—calm,” and under the heading Remarks “During the period 
8:00 a.m. 9/18 to 8:00 9/19 1:50” of rain fell at the jobsite.” For the same date 
(September 19) the S&E log notes: “Cloudy & Cool” and “Site Very Wet.” For 
September 20 the G&R log notes: “A.M. Cloudy Wind WSW 8 mph, P.M. 
Cloudy Wind 25-30 WSW,” and under Remarks “Heavy rain from 12 p.m. 
to 4:30 p.m.” The S&E log for that date notes: “Cloudy w/Showers.” On both 
days neither the G&R log nor the S&R log show any delay in the work. Both 
logs show that all of S&E’s men worked a full 8 hours on those days and the 
logs recorded extensive operations under the headings of “Remarks” and 
“Description of Work Done Today.” There is no indication of any delay ex- 
cept in the excluded Appendix B. Because there was no delay on September 
19 or 20 the extensions granted for those one-half days were improper. 

Additionally, time extensions were granted for September 21 (14 day) on 
the basis of “snow and sleet” and September 23 (34 day) on the basis of “rain, 
ramps became too slick for use, concrete pour cancelled.” Not only is there no 
evidence of delay in the record on those days, those days were not even claimed 
by S&E. It is again noted that the Examiner apparently relied upon S&E’s 
Appendix B as evidence to support his finding, at en in regard to September 
23, in spite of his specific ruling excluding the document from the record, as 
the record is devoid of any reference to slick ramps or to any delay. A compari- 
son of the G&R and S&E logs with the concrete pour schedule submitted by 
S&E shows that all schadaled pours were made on September 21 and 23 and 
the only indication of a concrete pour being canceled because of a slippery ramp 
was in S&E’s Appendix B, 

A time extension of 4 day was granted for October 6 with a notation by the 
Examiner, that the wind reached 36 miles per hour. This day was not claimed 
by S&E. Moreover the record is devoid of any evidence of delay. For example, 
the G&R logs contain the following comments on the work accomplished that 
day (day shift) : 

Continued moist cure of concrete previously poured. Continued prefabing forms and 
placing them in basin. Poured counterfort footings #4&15 along Col line “G.” No activity 
by mechanical subcontractor. 2 electric vibrators worked all day. 1 air vibrator as standby. 

Batcher plant continued producing concrete at an even par. Continued placing rebar in 
basin, completed forms for pour #8&19—Started placing steel in pour #27 on the center of 
basin along col. line “H.” 

On the swing shift for October 6 the following comments appear on the G&R 
logs: 

Forming Pour #27, covered pours #4&15. General cleanup of basin. Iron worker stayed 
until 6 p.m. placing steel in bottom matt of pour #27. Continued wet curing of concrete. 


The S&E logs for that day contain essentially the same information. 
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_ One day was granted by the Examiner for October 7 with a notation of “3 
inches of snow.” Apparently the Examiner was referring to the Central Fa- 
cilities’ report when noting a 3 inch snowfall for October 7 since the S&E 
log for that date notes that it was “Overcast—Cold & Lite Snow” with a 
temperature in the a.m. of 30° and in the p.m. of 52°. The G&R log recorded 
a temperature range of 50° in the a.m., 36° at Noon and 45° at 3:00 p.m. Under 
the heading “Delays” the G&R log notes: “45 min. delay insufficient vibrators 
in operating condition,” and under the heading “Remarks” the G&R log notes: 


Poured #17 (snow started falling about 10 AM and temperature fell from 50° at 9:15 
to 36° at 10:30 total measurable amount 2’’. Downie sent word not to pour #6 which was 
scheduled. Snow quit at 2:00 PM. Continued placing forms in basin covered pour #17. 
Continued wet curing of previously poured concrete. Downie brought another vibrator from 
town. 


The S&E log for that date records : “Poured South Counterfort Slab @ ‘J’ Line. 
Cold & Snow Postponed No. ‘J’ Slab to Monday.” On the basis of the daily log 
excerpts above, it appears that some delay occurred on October 7 due to weather 
conditions since the fons indicate that pour #6 was postponed. However, it does 
not appear that “Lite Snow” (S&E log) or 2” total snow which fell between 10 
a.m. and 2 p.m. (G&R log) coupled with a temperature range “30° a.m. to 52° 
p-m. can be considered unusually severe and unforeseeable for that location 
at that time of the year. Moreover, even if it is assumed, for the sake of discus- 
sion, that such weather conditions could be considered unusually severe and 
unforeseeable, it appears that the Examiner was wrong in granting a full day 
extension since considerable work was accomplished on that day and one pour 
was made. 

A 1-day extension was granted for October 23, the Examiner noting that on 
that day there was a “thunderstorm, 25-mile wind, concrete pour cancelled.” 
The G&R logs for that day make no mention of “thunderstorms” nor of rain or 
snow for that matter. Neither do the S&E logs. The G&R logs contain the 
following entry: “Concrete pour cancelled by the contractor because of cold 
weather and moist conditions.” The S&E logs make no mention of a pour cancel- 
lation. With respect to this pour cancellation the following exchange took place 
during the hearing (p. 1649, e¢ seg., Transcript) : 


Mr. Hupson. You indicated, I think, in the first testimony on that day something to the 
effect that concrete pour had been cancelled due to, what was it, cold and snow, or— 

The Witness (Commander Anderson). No, cold and moist conditions. As I recall they 
had not wet down 24 hours in advance as required by the specifications. See, the specifications 
require that they wet down the abutting surfaces, and keep them wet for 24 hours prior 
to the pour and that requirement, as I recall, on that specific day, had not been met. The 
concrete was all dry that morning. So that even if it hadn’t been cold, quite likely Mr. Diskin 
wouldn’t have let them pour it any way, because of that requirement in the specifications. 

Mr. Hupsown. Is this from your recollection or— 

The Witness. Yes, this is one thing I was watching. There were several of the wall 
pours, which they did not pour, because they were not wet down. When I went down into 
those forms in the morning, they would be dry and I went into those forms every morning. 

The logs indicate that there is no snow. Then I will look at the Weather Bureau records 
for the 32rd [sic] also. My recollection is it did not snow that day. 

Hearing Examiner McConnNeELL. The records will show the temperature and that might 
be helpful. 

The Wrirness. Yes, they do show the temperature in the morning 30, noon 384, afternoon 
36. Then on the swing shift, they were, at 4:00 in the afternoon, 36, 8:00 at night, 33, 
midnight 32. But for October 23, 1961, it indicates a trace of precipitation and snow, 
just a “T.” That may mean a few flurries, but no measurable quantity. I think I have 
covered the 23rd now. It indicated that all work except the pour went on. The pour was can- 
celled for principally two reasons, cold weather and then this requirement that the con- 
crete be kept wet 24 hours prior to the placement of adjacent concrete. 

Hearing Examiner McConne xt. Let me get this straight. It may be directly pertinent 
here, but you say the weather was around 30 degrees and it was too cold to pour the concrete. 
Is that too cold to pour concrete? 

The Witness. No, sir, if you are prepared for it. See the concrete had to be 50 degrees 
when it went into the forms from the transit mixture [sic]. And on the 23rd of October, 
they did not have the boiler operating in order to give them hot water, and the aggregate, and 
the water temperature may have been such that they could not meet this requirement. 

Hearing Examiner MoConnett. When you refer to it as being too cold to pour, you mean 


the mix was not the right temperature? 
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The Witness. Well, I was reading from the log, that is what the log said. But later on 

they did pour in much colder weather. 
Schedule W-4 of S&E exhibit G shows that S&E claimed an extension for 
October 23 on the basis of cold and precipitation. The Examiner appears to 
have granted an extension on the basis of a “thunderstorm,” “25 mile wind” and 
“concrete pour cancelled.” The logs show that there was no “thunderstorm” and 
no precipitation on that day. S&E made no claim on the basis of “wind” for that 
day. Finally, it does not appear that any delay that may have occurred on 
October 23 was due to unusually severe and unforeseeable weather. Accordingly, 
the Examiner's finding on that day was both wrong as a matter of law and un- 
supported by any substantial evidence. 

A 34-day extension was granted for November 1, the Examiner noting a 
“temperature range 45° to 24°” and “winds of over 28 miles per hour.” The 
G&R log for that day (both day and swing shifts) carries the following 
information : 

Finished pouring the basin bottom floor. Poured #32 on the basin bottom, held up for 1 
hour to complete the final cleanup. Continued moist cure and covering of wall pours #1 & 
3. Preparing pours 5 & 17 wall sections for tomorrow. 

Batchler plant produced concrete at an even pace all day. Steel workers continued pre- 
fabing the wall matts. Mechanical contractor finished laying the domestic water line and 
is preparing it for backfill and testing. 

Swing shift took over and finished pouring #32, covered it and patched coverings of 
wall pours 1 & 3 (High gusty northerly wind came up at 8 p.m.). 

Weting and heating for wall pours #5 & 17 continuing, also moist curing of concrete 
continued. Hourly average of wind N. 34 mph with gusts up to 58 mph. 

The S&E log for that day agrees with the G&R log. In addition, however, the 
S&E log for the swing shift contains the following note: 

Heavy Wind Hit @ 9:00 p.m.—Gusts to 55 MPH. Tried To Keep Job From Blowing 
Away—Heavy Damage To Wall Covers (Outhouse Blew Over, But No One Injured). 

_ It is difficult to determine whether the wind velocity for that day can be con- 
sidered Leper es, ‘tien and unforeseeable. For example, the following entries 
are found in the Narrative Climatological Summary for 1960 (S&E exhibit G), 
supra: 

Destructive winds have not been a problem. Tornadoes have never been reported in the 
region, although funnel-shaped clouds have been sighted over the NRTS on several 
occasions, Structures designed to withstand average winds of 60 m.p.h. and peak gusts 
to 80-85 m.p.h. are not likely to be damaged. 

. * * * ° * * 

The dust content of the air is very small while the ground is snow covered. Dust-favoring 
winds (gusts of 20 m.p.h. or more) occur on the average for 6 hours during 13 windy 
days per month * * * 

The above excerpts appear to indicate that strong and gusty winds are to be 
expected but they are not too helpful in determining whether 28 m.p.h. or 34 
m.p-h. average winds with gusts up to 55 m.p.h. are unusual for that location 
at that time of the year. In any event, however, it appears that the strong winds 
arose around 8 or 9 — during the swing shift. The logs indicate that the work 
went on without delay on the day shift. During the swing-shift the outhouse 
blew over and wall covers were damaged. These occurrences do not appear to 
have caused any serious delay—certainly not three fourths of a day as found by 
the Examiner. Moreover, the following pertinent information was brought out 
during the hearing (p. 1660, Transcript) : 

Hearing Examiner MoConnetL. Was any work going on outside of the excavation at that 
time that would be seriously interfered with by this abnormal wind? 

The Witness (Commander Anderson). Of course the wind started at eight o’clock at 
night, as the daily log [G&R—the S&E log recorded at 9 o’clock start) said, at 8:00 p.m. 
it began gusting and blowing. All of the work force on the swing shift and the graveyard 


shift were down in the basin area, there was utility work going on up above, but this 
was done during the day shift. Water lines I believe there was an entry in there for 


that sees 
Even if it is assumed, arguendo, that the winds on November | were unusually 
severe and unforeseeable, the evidence fails to show that they caused any delay 
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in the construction work. Accordingly, the Examiner’s finding is not supported 
by substantial evidence. 

The Examiner granted a 1 day extension for November 3 noting: “tempera- 
ture range 45° to 25°, wind of 40 miles with gusts of 55, pour delayed.” The 
G&R logs noted winds averaged 40-45 m.p.h. with gusts of 55 m.p.h. Under 
the heading “Delays” the G&R log stated: “Wind blew so hard that they 
couldn’t start pouring” and under “Remarks” the log stated : “Preparing pours 
#3 & 5 2nd lift. The wind delayed the pour that was scheduled. Plan to pour 
3 lifts Saturday. Covering and moist curing of concrete continued.” The S&E 
logs for that day are in general agreement with the above comments. It appears 
that the Examiner’s finding for November 3 is supported by cahatantial evi- 
dence and that S&E was entitled to a 1 day extension for that date. 

A time extension of 34-day was granted by the Examiner for November 10 
on the basis of “temperature range 54° to 14°, gusts of winds of 27 miles per 
hour, doing damage to curing covers.” The G&R logs for the day shift record 
that it was clear and calm with a temperature range of 26° to 52°. The logs also 
show that S&E poured the first lift on pours #13 and 15 and that the workers 
continued stripping forms from pours #3 and 5 and placing them on future 
pours. The aggregate haul continued and the steel workers continued prefabing 
rebar for the walls and unloaded one car of steel. On the swing shift the G& 
logs show that S&E completed pour #15 at 7 p.m., covered pour #13 and 15 
and patched others. The S&E logs for that day are in general agreement with 
the G&R logs. The S&E logs also show that heavy gusty winds occurred bet ween 
7 p.m. and 9 p.m. and that considerable difficulty was encountered in holding the 
covers on the wall. 

Not only does it appear that no unusually severe and unforeseeable weather 
occurred on November 10 but the evidence does not indicate any delay in the 
work. There is no substantial evidence to support the Examiner’s finding for 
November 10. 

The Examiner granted a 34-day extension for November 12 noting: “tempera- 
ture range 40° to 14°, 23-mile winds damaging covers.” This a was not 
claimed by S&E. Moreover, November 12 was a Sunday and, as the G&R daily 
logs show, at no time between September and December 7 did S&E perform 
construction work on a Sunday. Nor was there any showing that S&E intended 
to do any general] construction work on this Sunday but was prevented from 
doing so by the weather conditions. Beginning with October 1 (a Sunday) 
S&E did have a skeleton crew consisting of three men per shift to maintain 
heaters and moist cure of concrete previously poured. Occasionally S&E did 
work on a Saturday during this period, namely on September 23, October 7, 
and November 4 and a slight or moderate amount on October 28 according to the 
G&R logs. The S&E logs do not contain an entry for October 28. November 23 
was Thanksgiving day and only a skeleton crew worked on that day. The Ex- 
aminer’s finding for Wevcaiher 12 is wrong as a matter of law. 

A 1 day extension was granted for November 20. The Examiner noted on that 
day there was “snow, pour cancelled.” The G&R log states: “about 1’’ of snow 
on the ground stopped snowing about 11 :00 a.m. Continued placing forms in the 
basin—canceled the schedule pour because of snow and the slick ramp.” While 
the G&R log, as the foregoing indicates, does show some delay, a 1-inch snow- 
fall in November can hardly be considered unusually severe and unforeseeable. 
Moreover, the logs show that even though a concrete pour was canceled consider- 
able construction work was accomplished on that day. For example, the G&R 
log shows that 38 carpenters worked 8 hours each forming and placing forms 
in the basin and that 20 laborers worked 8 hours each cleaning up and handling 
material. The S&E logs also show considerable construction work on that day. 
It must be concluded that the Examiner’s finding for November 20 is not sup- 
ported by substantial evidence. ; 

A 1 day extension was granted for November 21, the Examiner stating that 
the temperature range was 27° to 9° with winds of 25 miles per hour damaging 
curing covers. It should bé noted that S&E’s claim for time extension on this 
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day was on the basis of wind alone. No claim was made that the temperature 
was unusually severe. The G&R logs, while containing an entry stating that 
several covers were patched on the swing shift, nevertheless recorded a con- 
siderable amount of construction activity. For example, the first lift of pour 
+9 was poured, and workers continued placing forms in the basin for the next 
day’s pours. The mechanical contractor continued on “steam line and fire main 
line” and steel workers continued placing rebar in wall mats. On the swing 
shift workers proceeded with preparation of pour “#7 2nd lift #19 ready to 
receive concrete.” The S&E log also recorded considerable construction activity 
but made no mention that any time was spent on “patching covers.” 

On the basis of the foregoing, it must be concluded that even if the weather 
on November 21 was unusually severe and unforeseeable (which assumption 
is not supported by the record), there is no evidence indicating that S&E was 
delayed in its work. There is no substantial evidence to support the Examiner’s 
finding for November 21, 

The Examiner granted a 14-day extension for November 24 apparently on 
the basis of “time spent patching covers.” S&E made no claim that unusually 
severe weather occurred on November 24. Its claim apparently was that high 
winds occurred on November 23 (Thanksgiving) which delayed the work on 
November 24. Since the record is devoid of evidence that work was delayed 
on November 24 it was an error to grant an extension on the basis of “time 
spent patching covers.” In our view of the law applicable to the evidence, the 
occurrence of some winds sufficiently high to aienas the Visqueen covers 
was a readily foreseeable event, and in the absence of any showing that such 
winds were so exceptional in frequency or severity as to be unforeseeable we 
conclude that the repair of such damage as may Fiend occurred was a matter 
which the contractor was bound to anticipate and provide for, both in its costs 
and its work schedule. 

Extensions were granted by the Examiner for December 2 and December 3 
which fell on Saturday and Sunday. The daily logs show that only skeleton 
heating crews, three men per shift, worked on those days. S&E made no show- 
ing that weather delayed this heating operation. Nor did S&E make any show- 
ing that it had intended to perform either significant or normal construction 
work on the weekend but was prevented from doing so by the weather. We 
think that it was wrong as a matter of law to grant extensions for those days 
since any failure to make progress on those days was a matter of choice with 
S&E ial not a matter of weather delay. 

The Examiner granted a 34-day extension for December 4 on the basis of 
“temperature range 35° to 17°, winds of 17 miles, time spent patching covers.” 
While the G&R log records that some covers were damaged by the wind they do 
not record that any delays occurred. Our comments with respect to November 
24, above, would appear to be equally applicable here. Moreover, the Examiner 
appears to have granted an extension partly on the basis of 17 miles per hour 
winds, which is even below the velocity of 20 miles per hour upon which S&E 
predicated its claims for extensions due to wind. We do not believe that there 
is any evidence to support a finding that the weather for this day was unusually 
severe and unforeseeable, or that delay in the work occurred. 

For December 7, the date of the so-called acceleration directive, the Ex- 
aminer granted a 1-day extension on the basis of “temperature range 25° to 10°, 
wind 17 miles per hour.” The daily logs do not show any delay in the work on 
this day except that one pour was canceled due to lack of heaters, On this 
point the G&R log notes: “Insufficient heaters on the new pour #4 so the pour 
was cancelled.” Nor can it be said, in our opinion, that the weather on Decem- 
ber 7, was unusually severe and unforeseeable. 

As indicated by the foregoing day by day analysis of the weather and delays 
in the work up to and including December 7, it must be concluded that aside 
from the 1-day extension granted by the Examiner for November 3 and the 4 
days granted by the contracting officer (January 21, 22, 23 and 24), the ex- 
tensions are not supported by substantial evidence. Additionally, in many re- 
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spects, as noted previously, the Examiner’s findings are based upon an errone- 
ous legal construction and application of the contract terms and, therefore, 
presents no basis on which to extend the time for contract performance except 
bor the 5 days indicated. 


ACCELERATION 


This claim, which appears to be the keystone of the structure upon which 
the contractor bases its assertion of the right to an overall settlement on an 
actual total cost basis, is grounded on the theory that the Government, by 
letter of December 7, 1961 (S&E Exhibit D), required the contractor “to in- 
crease the number of shifts and/or overtime operations, days of work and/or 
the amount of construction plant as may be necessary to improve progress and 
insure prosecution of the work in accordance with the approved progress sched- 
ule, all without additional cost to the Government,” although the contractor 
at the time was, with due allowance for its rights to time extensions for prior 
delays, actually ahead of the progress schedule. The letter of December 7, 1961, 
is therefore claimed to amount to a constructive “change order for accelera- 
tion” and to entitle the contractor to all increased costs incurred in compliance 
therewith. 

Since the contracting officer rejected the bulk of the claims for time exten- 
sions on which the acceleration aha was founded, he made no separate find- 
ings or decision on that claim as such. The Hearing Examiner, having held 
that the contractor was entitled to 31 days on its Time of Commencement claim, 
and 60 days under Change Order No. 2, as well as 12 days for weather, and 
10 days for failure to furnish steam, prior to December 7, found that the con- 
tractor was not behind schedule on that date and held that it was entitled to an 
equitable adjustment on the constructive change theory. The Commission re- 
fused to review the decision on this claim. 

Pursuant to the terms of clause 9(a) of the General Conditions, S&E sub- 
mitted its initial progress schedule and a detailed schedule on the pouring of 
concrete, which was designated a pour schedule, on or about September 15. 
(Contracting Officer’s Documents of Appeal and List of Documents.) The 
schedules were disapproved by the Government (p. 1760, Transcript). S&E re- 
vised and resubmitted its progress schedule on or about September 29. The 
revised concrete pour schedule, which called for completion of the concrete work 
on November 8, 1961 (erroneously stated by the Examiner as October 28), was 
submitted and approved on or about September 30. It conformed to the progress 
schedule approved on September 29 (erroneously found by the Hearing Ex- 
aminer to have been approved on September 27—see p. 6 of his decision). 

The various progress schedules were drawn upon what is referred to as a 
“straight line” basis which means that the amount of construction accomplished, 
whether it be on the basin slab, which comprised more than one half of the 
concrete to be poured, or on the walls, which comprised less than one half of the 
concrete to be poured, was measured by an allocation of time to work without 
taking into consideration that the construction of the walls would actually take 
longer than the construction of the basin slab. Whether or not S&E exercised 
good judgment in agreeing to and submitting its schedules on such a basis is 
not a matter for comment herein as the various progress schedules clearly in- 
dicate S&E’s knowledge of the basis for measuring contract performance. 

After the issuance of Change Order No. 2, a new progress schedule was sub- 
mitted and approved on October 19 and a new pour schedule was submitted for 
approval on October 18 and approved on October 24 (pp. 1474-75, Transcript). 
The schedule as thus revised called for completion of the wall pours by November 
30. In the latter part of November, the progress schedule was again revised to 
reflect the terms of Change Order No. 3. The concrete pour schedule was not 
affected by the revision (p. 1775, Transcript). Progress on the work apparently 
proceeded on schedule in September and October, but fell behind in November. 
(Examiner’s decision, p. 63). On December 5 the contracting officer determined 
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that S&E, under the schedule, was 50 percent behind on the concrete work in the 
basin and 18 percent behind on the overall work. It is obviously very difficult to 
translate these percentages into actual days. What appears to be the most logical 
and understandable translation was made by Commander Anderson. At pages 
1795 and 1796 of the Transcript the following discussion is reported: 

Hearing Examiner McConne.L. You testified as of your chart of November 30 they were 
approximately 18 percent behind time. Is that correct? 

The Witness. On November 30, 16 percent. 

Hearing Examiner McConnE LL. 16 percent? 

The Wrrness. Right. 

Hearing Examiner MoConne tL. Is there any way of translating something like that into 
days behind time? 

The Wrrness. Well, yes. The way you can 

Hearing Examiner McConne.t. Don’t answer without thinking about it. 

The Wirness. No. The best way you can convert the 18 percent [as of December 7] 
behind schedule into days would be to relate back to the wall pour schedule, because every- 
thing—this was the bottleneck. They were scheduled to pour out all of the walls in the 
period 24 October through 30 November. As of the end of November, or early December, 
they were half done with what they should have been all done with. 

In other words, it had taken them some 35 days to do half the work. And just extend- 

ing that, it would take another 35 days to do the other half of the work, which would have 
put completion of these walls, under the same conditions as the past 35 days had been 
under, about the middle of January. 
On December 7, as noted earlier, the contracting officer invoked clause 9(b) of 
the General Conditions and directed S&E to take whatever steps were necessary 
in its operations to improve progress and insure prosecution of the work in 
accordance with the progress shail, 

The Examiner found “as the salient fact which stands out and is controlling” 
that the contracting officer’s determination was based on schedules which did 
not take into account the extensions which he (the Examiner), had previously 
found should have been granted prior to December 7, namely 31 days for com- 
mencement, at least 30 additional days for Change Order No. 2, 12 days for 
lack of steam and 10 days for weather. Taking these factors into account the 
contractor, according to the Examiner, was ahead of schedule on the concrete 
work by 59 days on December 7 and it was well ahead of schedule on the work 
as a whole. Thus, he concluded, the directive of December 7 was a change order 
for acceleration which entitled the contractor to an equitable adjustment to 
compensate it for the extra expense entailed. As indicated above, it is our con- 
clusion that the Examiner’s findings with respect to time extensions on the 
claims for commencement, Change Order No. 2, steam and weather were not 
supported by substantial evidence and were erroneous as a matter of law. In 
view of the fact that the Examiner’s finding on the acceleration claim is ex- 
pressly predicated upon his previous erroneous determinations on the enumer- 
ated claims, it necessarily follows, as a matter of law, that his finding on the 
acceleration claim is also erroneous, 

Our consideration and discussion of the Examiner’s decision has, heretofore, 
been directed at a detailed analysis of the evidence relevant to his specific find- 
ings as to delays and suspension of work and the time extensions granted for 
such delays and suspensions. This discussion demonstrates, we believe, that 
the time extensions granted by the Examiner under the claims for Commence- 
ment of Performance, Change Order No. 2, Steam and Weather are not sup- 
ported by substantial evidence and, in some instances, are based on errors of law. 
However, even if it is assumed for the sake of discussion that the Examiner's 
findings on time extensions do meet the Wunderlich Act finality standards his 
decision on the acceleration claim would fall by the very weight of its own 
logic. To illustrate this, we consider the finding on page 61 of the Examiner's 
decision wherein it is stated : 

* * * The salient fact which stands out and is controlling is that the calculations of 
December 6 were based on schedules which did not take into account the extensions which 
it is found should have been granted prior to that date, namely, 31 days for commencement, 


at least 30 additional days for Change Order No. 2, 12 days for lack of steam, 10 days for 
weather. This is a total of 83 days. By the Government’s testimony, the concrete work on 
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the basin was 50% complete on December 6. Its witnesses stated that it would take from 
35 to 40 days under normal conditions to finish this work. It will be noted that in Change 
Order No. 2, 30 days were allowed for the entire undertaking and the interim completion 
date for concrete was pushed back 20 days. Applying this ratio which seems arbitrary, to 
83 days, it is clear that even under the government’s strict formula, there would be 59 
additional scheduled days available for concrete work after December 7. Thus, S&E was 
ahead of schedule with respect to interim date for basin walls and counterforts at the 
time * * * [Italic supplied.] 


In the period August 10 through December 6 there are a total of 119 days 
including Saturdays, Sundays and holidays (Labor Day and Thanksgiving 
Day. In addition Veterans Day fell on a Saturday). An examination of 
S&E’s daily logs shows that between August 10 and December 6 S&E performed 
no construction work on 33 days which fell on Saturdays, Sundays and holli- 
days. Under the terms of the contract there was nothing to prevent S&E from 
working on weekends or holidays. On the contrary, see Ronteral Condition 
09(b) which obligated the contractor to furnish sufficient forces, construction 
plant and equipment and to work such hours including night shifts, overtime 
operations and Sunday and holiday work as may be necessary to insure the prose- 
cution of the work in accordance with the approved progress schedule. The 
only contractural restriction for performance of work on weekends or holidays 
was that the contractor had to notify the contracting officer at least 24 hours in 
advance that such work would be performed. See Special Condition 23. It was 
not shown, nor even contended by S&E, that on the weekend days and holidays 
it did not perform construction work that its failure to do so was the result of 
an excusable cause of delay. The record is clear that prior to December 6 any 
failure to perform construction work on weekends and holidays was due solely 
to S&E’s election not to work during those periods. In view thereof it is not 
only reasonable but necessary to conclude that the number of working days 
which S&E freely elected to utilize during the period August 10 through Secan- 
ber 6 totaled 86 (119 total days less 33 days which fell on Saturday, Sunday 
or were holidays and which S&E elected not to utilize). Since the Examiner 
granted a total of 83 full days time extensions for suspensions and delays 
prior to December 6, the absurd conclusion follows that all of the work accom- 
plished prior to December 6, including 50% of the concrete work in the basin 
was performed in 3 days. This absurdity is compounded by the fact that as of 
October 31 S&E was on schedule. See page 63 of the Examiner’s decision where 
it is correctly observed : 

Another line of evidence was developed in connection with the acceleration claim which is 
very significant. All agree that on October 31, S&E was on time as judged by the revised 
schedule of October 18. If it in fact was off schedule on December 6, it fell behind during 
November and the first week of December. 


There are a total of 36 days (including weekends and holidays) in oe ne 


November 1 through December 6. It was not claimed by either side during 
the hearing that S&E expedited or accelerated its work prior to November 1 in 
order to be on schedule on that date or to make up time for previous so-called 
delays or suspensions, although the S&E daily logs show that S&E did perform 
construction work on two Saturdays prior to November 1 (i.e. September 23 
and October 7. The G&R logs indicate that moderate construction activity 
occurred on October 28, whereas the S&E logs do not contain an entry for that 
date.) Thus, the 83 full days time extension granted by the Examiner must, on 
the record, be opportioned to the 36 days falling between November 1 and De- 
cember 6. Moreover, of these 36 days S&E elected not to perform construction 
work on 7 days which fell on weekends and one holiday (Thanksgiving). No 
amount of arithmetical manipulation can squeeze 83 days into 29. | 

In view of the foregoing it must be concluded that the Examiner's grant of 
83 full days time extension is grossly erroneous since it is beyond belief that S&E 
accomplished the work indicated prior to December 6 in 3 days. On the con- 
trary, the conclusion is inescapable that these 83 days, except for November 3 
for which an extension was properly granted (see the discussion under the 
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Weather claim) were in fact utilized by S&E to make the progress that it did 
make. This conclusion is supported in detail by the daily work logs. 

S&E was in fact behind schedule on December 6 and as we have seen there is 
no substantial evidence to indicate that the causes of this failure to meet the 
progress schedule is attributable to either acts of the Government or to excusable 
causes under the terms of the contract. The contracting officer was fully author- 
ized to issue the so-called acceleration directive of December 7 and on the facts 
of record it cannot be concluded that the directive was issued improperly or 
that it constituted a change order for acceleration. 7 

While we believe that the foregoing discussion on the five major claims is 
adequate to show that the findings of the Hearing Examiner do not meet the 
standards of finality prescribed by the Wunderlich Act, we think that a full 
appreciation of all aspects of the controversy is impossible without some dis- 
cussion of two matters which were presented and argued during the course 
of the hearing (i.e. materials on the jobsite for the purpose of determining 
construction progress and the number of carpenters which should have been 
utilized by S&E and the costs thereof). Discussion of these two matters, and 
especially the “carpenter” issue, was interspersed throughout the hearings in 
connection with most of the five major claims. The “carpenters” controversy is 
directly related to the merits of the major claims and has a material bearing on 
the failure of S&E to meet the construction schedule of the contract. 

In addition to its claims for time extensions due to the various causes previ- 
ously discussed, S&E also contended during the hearing that the Government, in 
determining actual progress, should have made allowance for materials on the 
jobsite which had not been incorporated into the work. The Examiner held that 
this contention would have some merit during the early phases of the work, but 
that as the work progressed to the stage it had on December 7, the fact that 
materials were at hand had little or no bearing on the actual state of the work as 
projected against a progress chart. We think that this conclusion by the Ex- 
aminer is sound. The contract involved here required the furnishing of materials 
and services, as do nearly all public works contracts. For purposes of illustra- 
tion, let us assume that on a particular project with a 1 year construction period 
that materials comprise one half of the total contract price. Assume further 
that by the end of 4 months the contractor had delivered to the worksite all of 
the materials which were to be incorporated into the project, but at the end of 
that period had only incorporated 10 percent of the materials into the structure. 
It would be absurd to say, at that point, that progress under the contract was 
50 percent (or possibly 60 percent if the services needed to incorporate 10 per- 
cent of the materials is also included), yet S&E’s contention would lead logically 
to such a conclusion. Of course no progress can be made unless materials are at 
hand, but the fact that they are at hand does not mean that progress should 
be measured by their value without regard to whether they have been incorpo- 
rated into the structure. In that connection the conclusion, and the position 
taken by the contracting officer on this question, are supported by the evidence 
presented to the Hearing Examiner by S&E. One of the Principal S&E wit- 
nesses, Mr. DeWitt, testified that roofing material arrived at the jobsite on Janu- 
ary 11, 1962, but that installation of the material did not begin until April 3, 
1962 (pp. 202, 235, Transcript). To the same effect, although differing in detail 
was the recollection of the actual roofing subcontractor, who testified (p. 403, 
Transcript) that the material arrived in December and that installation of it 
started in May. ; 

All parties were in agreement that as of October 31 S&E was on time based 
on the revised schedule of October 19. As the Examiner stated, if in fact S&E 
was behind schedule on December 6, it fell behind during November and the 
first week of December. (Examiner’s decision, p. 63.) A great deal of contro- 
versy was generated at the hearing as to what occurred during this period. The 
Government said that S&E fell off the pace at a rate of 9 percent per week 
because it did not man the work with a sufficient number of carpenters to do 
forming work expeditiously and efficiently. Commander Anderson estimated 
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that during this period S&E should have utilized a carpenter’s force of 54 men 
on the day shift and 10 on the swing shift. He pointed out that the wall forms 
were approximately 30 feet high, 30 feet deep and had a 25-foot face. 

On October 17 when the wall steel arrived, S&E had 14 carpenters on the day 
shift and 6 on the swing shift. Since S&E was utilizing six sets of forms, the 
day shift numbered a little over two men per form and the swing shift one man 

er form. On the 25th of October the carpenter force was built + to 18 on the 
ion and 6 on the swing shift. According to Anderson this period between Octo- 
ber 16 [sic, 17] and October 25 was a very critical one since the steel had arrived 
but no significant progress on the forms had been made. Thus, as a result, the 
first wall pour was made on October 31 instead of October 24 as scheduled (p. 
1536, Transcript). 

On October 31, 18 carpenters were working on the day shift and 6 on the 
swing (3 per form on the day and 1 per form on the swing). On November 1, 
the force was built up to 23 on the day and 9 on the swing shift. By the 6th of 
November the force was increased to 30 on the day and 10 on the swing. On 
November 7 the carpenter force that was actually utilized for building forms 
was decreased to 20 on the day shift. Five carpenters on that day, according to 
the G&R logs, were utilized on “Building temporary buildings for fitters & 
boiler.” Ten carpenters were used on the swing shift that day. The next day, 
November 8, there were 25 carpenters on the day shift and 10 on the swing. 
The force remained at 25 carpenters on the day shift (a little over 4 per form) 
and 10 on the swing until November 13 when it was increased to 30 on the day 
shift. 

On November 14 or 15 Commander Anderson had a conversation with Mr. 
DeWitt during which, according to Anderson, the following exchange took 
place (pp. 1478, 1479, Transcript) : 

In the afternoon of either the 14th or 15th, I’m not sure which day, Mr. DeWitt and I 
went out to the northeast corner of the basin and we stood there and then looked at what 
was going on down in there. 

Q. What was going on? 

A. The general construction operations. I expressed my concern to him, I said,“You’re 
in big trouble. You are not meeting your concrete pour schedule, the weather is getting 
worse, your manpower is down and you got to get moving or you are going to be in tre- 
mendous trouble if you drag this thing out any longer than absolutely necessary right now.” 
He—His answer was, “I know exactly what you mean but I was sent here to fire people 
and cut out the overtime.” “But I’m not going to do that. I’m going to take it upon myself 
to hire 8 more carpenters; I don’t know what is going to happen to me. I may get fired as 
a result of this.” But he said, “My instructions were to come up here and cut the costs. 
Lay people off, cut out the overtime. But after looking the situation over, I'm going to 
take it upon myself to put on more carpenters.” 

The day force was increased to 37 on November 16 and to 38 on November 17. 
The number on the swing shift remained constant at 10. The latter numbers 
were maintained at approximately those levels until December 15 when, accord- 
ing to the S&E logs, the day shift was decreased to 25 and the swing shift to 8. 

In rebuttal to this line of testimony, Mr. DeWitt stated (P. 2400, a 
that he “marveled at Mr. Anderson’s memory of remembering exactly what 
came out of my mouth.” He further testified (p. 2401, Transcript) : 

In addition to what Mr. Anderson said, there were other comments, but basically I 
reiterated to the government representatives that it was our intent, and Mr. Downey's 
and the job site personnel, to manage the project in an economical way, adding or reducing 
forces as necessary in accordance with past practices, and in accordance with the necessities 
of this project and further in accordance with climatical conditions at the time. 

The addition of the particular eight men at that time was, personally I doubted the 
feasibility of it, but some five or six days prior to my trip to Idaho Falls I had a telephone 


conversation with Mr. Nitzman, during which an agreement was reached whereby if I 
would show an increase of labor forces at the project, he would pay for materials job site. 


Mr. DeWitt testified further as follows (pp. 2423-2425) : 


Hearing Examiner McConne tt. I have one question that relates to the suggestion that 
preceded the boiler. In your conversations with Commander Anderson, in November, where 
the question came up of more carpenters, as I recall his testimony, he stated that you had 
come up from Dallas with instructions to reduce the carpenters. Was he correct in that or 
am I correct in my understanding? 
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The Witness. That is quite possible that I did have that thought. As I honestly say, I 
don’t remember the conversation exactly. I do remember that I had a conversation with 
Mr. Anderson. I recalled it as being in the quonset hut, not the edge of the basin. This is 
irrevelant. I told him, I am sure I wouldn’t have told him anything that I did not believe, 
and I know that I went to the job site with the possibility of reducing, if it was economically 
feasible, if the progress of the project was not hampered or reduced in any way. We 
naturally were trying to get this job done as fast as possible. As this winter weather started 
hitting us, our costs were rising tremendously. I will be the first to admit it. And if it was 
not economically feasible to have the number of carpenters at the job site, at the time, 1 was 
there to reduce them. 

Hearing Examiner McConneLL. You were there generally to try to cut down the rise in 
costs, is that correct? 

The WiTNEss. Yes, well that together with assisting Mr. Boone and Mr. Downey on seeing 
what we could do to get the job done as fast as possible at a minimum cost. 

By Mr. BIx Ler. 

Q. What do you mean by economically feasible? 

A. I think this was expanded on by previous testimony. in that you take 60 carpenters 
and you put them in, as an example, you take a form, with 2 carpenters on the form, it is 
not economical to get, to leave 2 carpenters on, in that you stretch out the overall project 
by not getting the form built, the concrete poured, and sequential operations taken care of. 
Then you say, well, let’s put 5 carpenters on, or go to 10 carpenters. Is this a good factor. 
With 10 you get the job done efficiently for the area that you have, it coincides with you[r] 
ability to pour concrete, it coincides with the ability of the iron workers to place the steel, 
and that would be the number of carpenters you want working on that form at that time. 
As was mentioned previously in other testimony, you don’t have 10 carpenters on all 
6 forms around the basin, because some are dormant, being cured. But your pours are 
concentrating. It is quite probable that the carpenters which we had at the job site were 
working on one and possible 2 forms at a time by virtue of the status of the other forms. 
But you go on that particular form into say well let’s get the job done 5 times faster, 
instead of having 10 men on the form, let’s put 50 men on the form. You can’t get the 
carpenters around, it is the same thing as taking a 6-foot, 2 by 4 and trying to build a shelf 
in a closet. You can’t get the work done. There are just too many men on it. You are 
spending a lot more men, the efficiency per man is radically reduced, in that he has got 
3 or 4 buddies around him, helping him, and he is going to start talking, for one thing, 
these are actual conditions, this is as it happens. 

With respect to this question, Mr. Boone stated (p. 2369, Transcript) that 
on the job, S&E had employed as many men as was deemed necessary to perform 
the operations that had to be performed and that S&E had an adequate crew 
of carpenters — the project. Mr. Elder stated (p. 2384, Transcript) in 
answer to a question by S&Er’s attorney : 

At times on the job I am sure & carpenters could be used. As I recall Mr. Anderson’s 
testimony, in two instances he said this was the number to be maintained approximately 
throughout the entire length of the forming operation. This seems to be greatly excessive. 

Hearing Examiner MoConneti. Was it possible to use 10 men on a form at any stage 
of the operation? 

The Wirness. I am sure at certain stages it was possible to use 10 men on a form. 

On cross-examination Mr. DeWitt was asked (pp. 2427, 2428, Transcript) 
why he had not related the telephone conversation with Mr. Nitzman (about 
the agreement to put on more labor if Nitzman would pay for material job 
site) earlier when he had testified previously. Mr. DeWitt stated “When I 
previously testified, I did not think it was necessary to bring this up until Mr. 
Anderson’s testimony came up.” The record shows that the issue of payment 
for materials jobsite came up during the hearings on a number of occasions, 
yet it was not until the last day of the hearings that Mr. DeWitt felt that it 
was “pertinent” to relate the alleged agreement. Moreover, the record is com- 
pletely devoid of any evidence to substantiate Mr. DeWitt’s assertion in this 
regard. ; 

n reviewing the evidence on this aspect of the case, the Examiner stated : 

* * * after the concrete work began, S&E operated with a main daytime shift, a swing 
shift and a graveyard shift for maintenance. Six forms were being used in a simultaneous 
and alternative fashion. When a pour was cured, the form was stripped and reformed for 
the next pour. This was carpentry work. Carpenters are of course highly skilled and paid 
accordingly. It appears that there was no shortage of them in the area and the number used 
varied from day to day to fit the work at hand. Thus, on October 16 when the wall steel 
arrived, there were 14 carpenters on the day shift, 6 on the swing; on October 31 there 
were 18 on the day and 6 on the swing; on November 1, 23 on the day, 9 on the swing. 
Beginning with November 1, the force was built up; on November 16 there were 37 on the 
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day, 10 on the swing; the contracting officer’s witnesses stated that from November 1 to 
December 6 the force averaged 35 day, 10 swing. It is the contention that if the force 
had been increased to 54 on the day and 10 on the swing, the walls would have been up on 
the due date, which was November 28 under the revised progress chart. In the first place, 
it is doubtful from the evidence that a force of 64 carpenters could ever have been used 
economically. That would be 10 to a form and as stated, it was a staggered operation. Forms 
would have to stay in place for curing. The appellant’s witness testified that there may 
have been times when 10 to a form could have been used, but it is doubtful and certainly 
the occasion would be rare. 

There is a practical consideration. The government's original estimate for forming was 
$57,950. Its estimate for Change Order No. 2 was $10,592, making a total estimate of 
$68,542 for forming. S&E evidently moved on the assumption that this was a proper estimate 
when it bid. 

At the hearing the appellant introduced « cost analysis and demonstrated that to main- 
tain a force of 64 carpenters in November, with the necessary helpers and backup force 
under the prevailing wage scale in the area, would have cost nearly as much or as much as 
the estimate for all forming work required. It should be bc cne in mind that the forming 
operations started at least two months before November, At times 33 carpenters were used. 
If S&E had met the standard which the government thinks it should have met in November, 
the total cost of forming would have been well over $100,000. This is a conservative estimate. 
In the end there is a practical limit to the demands that can be made on contractors in 
matters of this sort. 


We are unable to agree with the Examiner’s conclusion that it was doubtful 
from the evidence that a force of 64 carpenters could ever have been used 
economically. Commander Anderson testified that 54 carpenters (9 per form) 
could, and should, have been used on the day shift and 10 carpenters (not 
quite 2 per form) on the swing shift. The testimony of Messrs. DeWitt and 
bilder was, at best, equivocal on this point. In fact, Mr. Elder stated that he 
was “sure” that “at times” on the job 64 carpenters could be used. Moreover, 
we do not read Commander Anderson’s testimony as indicating that 64 car- 
penters were required during the whole period when carpenters could be used. 
His testimony on this issue was concerned with the period of approximately 
1144 months after the issuance of Change Order No. 2 and the arrival of steel 


on October 16, when S&E should have accomplished its wall pours. (See p. 
1535, et. seg. Transcript.) The testimony of Elder and DeWitt was concerned 
primarily with the cost involved in employing 64 carpenters during this period 
rather than in the feasibility and efficiency of using that number, The Ex- 
aminer’s decision 8 to recognize the weakness in S&E’s position as re- 


gards Commander Anderson’s assertion since it, too, stresses the cost of forming 
with 64 carpenters, stating that such cost would have been well over $100,000, 
whereas the Government’s estimate for all forming was $68,542. Incidentally, 
it should be noted here that the Examiner’s estimate of the cost increase which 
might have resulted represents a smaller ratio of cost to original estimate than 
is represented by the contractor’s claim of a total cost of some $2,700,000 for 
the $1,272,000 job. 

Also, in regard to costs, the Examiner stated that S&E evidently moved 
on the assumption that the Government’s estimate of $68,542 (which included 
Change Order No. 2) was a proper estimate when it bid. We have been unable 
to find any reference in the record to show that S&E was aware of the Govern- 
ment’s original estimate of $57,950 for forming, and it is fairly certain that 
S&E had no knowledge of the Government’s forming estimate under Change 
Order No. 2. In S&E’s prepared testimony in answer to question 9 under 
Change Order No. 2 (S&E exhibit C), Mr. DeWitt stated that “The Govern- 
ment’s estimate was not made available to me during negotiations.” 

In any event, however, it should be borne in mind that under a fixed price 
construction contract the Government is not buying forms, or the services of 
a specified number of men. It is concerned only with the finished product. It is 
the contractor’s responsibility—emphasized in this case by the provisions of 
clause 09(b) of the General Conditions—to see to it that sufficient men and 
equipment are used to produce that product at the agreed time. The fact that 
it may cost the contractor more to construct a building than was originally 
contemplated is of no coneern to the Government under a fixed price contract, 
unless the increase was caused by Government action. The Government made 
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no “demand” that S&E use 64 carpenters, or whatever other number was re- 
quired to complete the contract on time. This was S&E’s sole responsibility 
and it is implicit in every contract of this kind. In addition, the contract here 
was explicit on this point. Clause 09(b) of the General Conditions specifically 
provides that the contractor shall furnish sufficient forces, construction plant 
and equipment, and shall work such hours, including night shifts, overtime 
operations and Sunday and holiday work as may be necessary to insure the 
prosecution of the work in accordance with the approved progress schedule. 
This the contractor did not do. 

The contractor has claimed that its failure to meet the progress schedule was 
caused in part by the Government and in part by unusually severe weather. 
This claim, as the record amply demonstrates, cannot be supported. Some other 
explanation must be sought. While the record is by no means conclusive, it, 
at the very least, tends to support the Government’s assertion that lack of 
sufficient manpower and lack of push by the S&E organization was the cause 
of its troubles. With winter weather literally staring the contractor in the 
face, there is a strong indication that Mr. DeWitt was sent to the site for the 
express purpose of reducing costs and cutting down on the manpower. More- 
over, aS previously nleatel wader the weather claim, during the crucial period 
of October and November, S&E chose to work on only three Saturdays and 
no Sundays or holidays. S&E was on schedule at the end of October and it 
cannot be faulted for not working weekends prior to November. However, 
when progress began to fall behind the schedule in November no attempt was 
made to catch up by using the available weekends. The Examiner found that 
it would have cost at least an additional $32,000 to have maintained a crew 
of 64 carpenters in November and in the end “there is a practical limit to the 
demands that can be made on contractors in matters of this sort.” The Ex- 
aminer’s method of computation is not clear, but it does not appear to have 
taken into account the fact that 60 carpenters for 10 days is the same dollar 
wise as 10 carpenters for 60 days, or otherwise to allow for any shortening of 


the time for completion of the work. 

In your request for a decision on the voucher submitted here, you say that 
the contractor (apparently after the Examiner’s decision) has submitted as 
a basis for negotiation of the settlement directed thereby a claim —_ the 


Government in which he is asking $2,127,291 of additional costs. With such 
all ly huge losses confronting it as the work moved into the winter, we 
think that it was unreasonable he the contractor not to make a determined 
and concerted effort to finish the concrete before severe weather set in. 


BACKFILL 


Under the contract it was contemplated that as the concrete work progressed 
backfill would be put in place as the forms were removed, and the several work 
schedules were so drawn. The specifications included the following provisions: 


TP-04  EXOAVATING, FILLING, BACKFILLING AND GRADING 

(a) The work consists of furnishing all labor, materials and equipment required to per- 
form all excavating, filling, backfilling, and grading as shown on Drawings. 

(b) Excavating and backfilling for water lines, steam and condensate, manholes, fire 
protection loop, sanitary sewer and foundations as required shall be performed as part of 
this Contract. 

(c) Store on the site as directed by the Contracting Officer, excavated materials suitable 
for fill and backfill. Any excess material shall be disposed of on the NRTSS site as directed 
by the Contracting Officer. 

(d) Grading shall be completed to the elevations shown on Drawings. 

(e) All fill and backfill inside buildings, under railroad track mat, and in the areas indi- 
cated on Drawing for the future construction of buildings adjacent to the Test Plant Build- 
ing, shall be made with material approved by Contracting Officer, deposited in layers ap- 
proximately 6’’ thick, loose measure. Each layer shall be compacted to 9% optimum 
compaction as specified below. 

(f) Any other fills or backfills shall be deposited in layers approximately 8’’ thick, loose 
measure. Tamp each layer to a firm, unyielding condition of 80% or better of optimum com- 
paction as specified below. 
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(g) Compacted Fill: All areas upon which compacted fills are to be constructed shall be 
stripped to remove any topsoil or organic matter. 

(h) Moisture Control: The maximum allowable moisture content of unplaced fill material 
shall be 20% of the dry weight of the material. Whenever the moisture content of material 
exceeds this limit, dry the material to acceptable moisture content before depositing. 
Whenever moisture content of placed material is raised, by rain or otherwise, above the 
specified limit, suspend compaction operations until fill has dried to acceptable moisture 
content. If fill material is too dry, light sprinkling will be permitted to aid in compaction; 
flooding or inundating will not be permitted. As directed herein, compact fill to at least 
95% of maxium density at optimum moisture content (subject to a tolerance of plus or 
minus 2% in moisture content) in accordance with A.A.S.H.O. Method T-99. The Govern- 
ment will provide and pay for the services of a testing laboratory for making compaction 
tests as Contracting Officer deems necessary. Contractor shall cooperate as required. 


About the middle of October, when S&E had finished the concrete basin slabs, 
backfill was placed and compacted to the level of the slabs. The weekly construc- 
tion meeting minutes for October 25 show that as of October 24 backfill was 3 
percent complete, against 14 percent scheduled. Material taken from the spoil 
pile left from Nelson Bros.’ operation was used for this purpose. The Govern- 
ment inspector approved this backfill in October. However, on January 4, 1962 
(at which time the weekly progress report still showed backfill 3 percent com- 


plete against 94.8 scheduled), a new test was made and the backfill placed up to 
that time was found to contain excessive moisture and had, also, lost compaction. 
A great deal of evidence was introduced at the hearing pertaining to the cause 
of this condition. The parties seemed to be agreed that the unacceptable backfill 
condition was caused by freezing and “frost heave.” 

The Examiner found that reviewing the evidence as a whole the Government, 
in practical effect, directed the removal of the frozen material, noting that : 


* * * Under these circumstances, certain factors must be remembered. First, the speci- 
fications directed that the work be suspended when the material did not meet the high re- 
quirements; secondly, the material had been fully approved in October; and thirdly, as 
previously found, the fact that the work ran over into the winter resulted primarily from 
acts of the Government; lastly at the time in question S&E was under the compulsion of the 


acceleration order. 
It was concluded that the direction to remove was a constructive change order 
and S&E was entitled to an equitable adjustment for the cost entailed. 

The spoilage pile left by Nelson Bros. had also become frozen and the Ex- 
aminer found that S&E was directed to go to another source nearby. Since it 
was “evident that all concerned looked on the Nelson pile as the source of back- 
fill at. the outset” the direction to change was also held to be a constructive 
change order. 

The Examiner also found that additional removal of material in place (frost 
heaves and frozen areas on the banks), because the specifications did not permit 
the placing of backfill on frozen material, was a direct result of Change Order 
No. 2 and the so-called “acceleration order.” In this regard the Examiner stated 
that: 


* * * It would be difficult to determine the precise causes of the condition and it might 
be observed that the theory of S&E’s case in this regard seems to rest on breach of contract, 
which is outside the jurisdiction. However, in the light of the findings with respect to the 
change order and acceleratior it is felt that it is unnecessary to analyze the evidence with 
respect to causes. In the end, the condition resulted from the impact of the Idaho winter. 
Accordingly, it is found that the work to correct the condition was a direct result of Change 
Order No. 2 and the acceleration order. Thus, the costs entailed are elements to be considered 


in the adjustments under the two orders. 

Weare in complete agreement with the Examiner’s finding that the unaccept- 
able condition of the backfill was caused by the impact of the Idaho winter. 
However, had S&E maintained the schedule established after the change 
order—the Idaho winter would not have become the problem it later became. 
The backfill could not be placed until the concrete work on the walls had been 
completed and the contract contemplated that backfill would be placed in layers 
approximately 8 inches thick as the structure rose. The revised schedule of 
October 19 called for completion of the concrete walls by November 30, at which 
time concrete was 74.5 pereent complete. But at no time did S&E meet the prog- 
ress schedule on the backfill. The minutes of the weekly construction meetings 
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contained weekly schedules showing the completion status of the work in per- 
centages. During the month of October, the schedules show that while concrete 
work met, and sometimes exceeded, the schedule the backfill work was always 
behind. Thus, on October 11 backfill was 1 percent complete versus 5 percent 
schedule. On October 18 it was 1 percent versus 8 percent schedule. On October 
25 it was 3 percent versus 14 percent schedule. From then on into January the 
schedules show, as noted above, no further backfill placed, the 3 percent figure 
remaining constant, whereas the schedule called for 21 percent by November 1, 
and 44 percent by November 30. At that date the concrete stood at 74.5 percent 
complete versus 90 percent schedule. The 3 percent completion figure continued 
through December whereas the schedule oded for 85.9 percent completion on 
December 27. No explanation was given by S&E as to why during the months of 
November and December no progress on backfill had been made. Commander 
Anderson testified (p. 1782, Transcript) : 

* * * They had 6 sets of forms there and as I said before, had the manpower been 
provided consistent with the forms, they could have met that schedule and then all the 
concrete work would have gone in accordance with the schedule and the month of November 
would have seen the end of heating and curing and things that cost so much in December, 
January, February and March. It would have been compressed into a one month period. 

Sure it would have taken additional manpower but this would have precluded the loss of 
efficiency of manpower which occurred on [sic] December, January and February, it would 
have precluded the need for heating and boiler tenders and all these other costs, and in 
addition it would have precluded the need for ripping out the backfill. This is the key 
period. 

On the basis of the record, and in the absence of explanation by S&E as to its 
failure to make progress on the backfill, we think that Commander Anderson’s 
conclusion must be accepted as correct. Contrary to the Examiner’s findings, 
the projection of the concrete work into the winter cannot be made the responsi- 
bility of the Government, and the contractor’s trouble on backfill must be 
attributed solely to its own tardy performance. Since the Examiner’s determi- 
nations on this claim are not supported by any substantial evidence it must 
be concluded that any extra costs entailed in the removal and replacement of 
backfill material, whether from the Nelson pile or the alternative nearby source, 
must be borne by the contractor. Our view of the case makes it unnecessary to 
go into the question of whether S&E should, and could, have protected the back- 
fill, as asserted by the Government, under clause 11 of the General Conditions of 
the contract. 


MISCELLANEOUS CLAIMS 


A. Column Line B 


At the Government’s request, S&E placed certain concrete to —_ the footing 
of a certain column up to the selon elevation. S&E filed a claim for $2,323.75 
for the work which it asserted was extra. The contracting officer, in his decision 
of November 8, 1962, admitted the contractor was entitled to an equitable ad- 
justment and determined that $1,954.41 was due. The Examiner, in disposing 
of this claim, stated that this left only an issue of quantum and, was therefore, 
out of the scope of his decision. : é 

It is not clear under his decision whether the Examiner was remanding the 
claim back to the contracting officer for further negotiation or whether he was 
indicating that no further action need be taken on the claim. The issue of quan- 
tum was the only issue before the Examiner on this claim. The refusal to consider 
quantum issues was a self-imposed limitation on the Examiner's jurisdiction, 
there being no other reason why quantum could not be considered. Since the 
Examiner took no action on this claim, and the evidence in the record is in- 
complete, we are left with no alternative but to accept the contracting officer’s 
determination as correct. 


B. Change in connection with aggregate 
Under a cost-plus-fixed fee contract with H. K. Ferguson Company, the re 
maintained a pile of aggregate for use in concrete in the construction area. S&E 
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elected to use the Ferguson maintained pile and on August 22, 1961, entered into 
a contract with Ferguson for the necessary aggregate at a certain price. The 
‘xaminer found that Ferguson warranted that the aggregate would meet speci- 
fications. S&E procured aggregate from Ferguson until March 1962, when 
it was advised by the architect-engineer that it did not come up to specifications. 
It was directed, therefore, to use another source which it did. S&E claimed that 
the decision to shift from one pile to another was a change order entitling it to 
an equitable adjustment. 

The Examiner denied the claim on the basis that S&E had assumed the re- 
—. of procuring aggregate and any claim it might have against the 

overnment would be for breach of warranty under subparagraph 07(b) (2) 
of the Technical Provisions, quoted above. We see no basic distinction between 
this claim, which the Examiner denied, and the claim with respect to tying into 
the alternate source of steam, for which the Examiner granted an equitable 
adjustment and with which we have already expressed our disagreement. Both 
claims are essentially for breach of contract, and for that reason are outside 
of the Examiner’s jurisdiction. In any event, we agree with the Examiner’s 
denial of the concrete aggregate claim. 





C. Work on crane 


The contract provided that S&E would unload from a nearby railhead two 
one hundred-ton Government-furnished cranes and put them in place on run- 
ways above the basin and test them. This work was to be done shee the super- 
vision of an engineer from the Yuba Corporation which was the manufacturer 
of the cranes. The cranes were new aaaile and in installing them it was neces- 
sary to make modifications which, according to the Examiner, could not have 
been contemplated at the time the contract was entered into. S&E originally 
claimed that the direction to use its men for the modification work was a con- 
structive change order and that it was entitled to an equitable adjustment. After 
negotiations Yuba paid for the extra work and this claim was abandoned. Later, 
however, S&E claimed that drawing off its men for the work and the general 
delays incident to the modifications suspended work under clause 32 of the 
General Provisions. The Examiner held that, although the work was probably 
for the benefit of the Government within the intent of the clause, there was 
insufficient evidence to conclude that the general contract work was “unreason- 
ably” delayed by the modification work. He, therefore, denied the claim. The 
record supports the Examiner’s decision. 


D. Felting of dampers 

The contract provided for the installation of a heating and ventilating system. 
Clause 147 of the Technical Provisions, as amended, specified that “Heating and 
ventilating units shall be Trane ‘Torrivent,’ or approved equal.” In addition, 
TP-151(d)5 provided that “All blade edges shall be felted for quiet operation. 

S&E’s subcontractor for this work (Epeo Mechanical Corporation) ordered 
and installed the brand name unit specified in TP-147. However, the Trane 
“Torrivent” units were designed and built without felting. In the final inspection 
a Government inspector insisted on felting. S&E contended that the Trane 
“Torrivent” units were built in such a way that felting was unnecessary and 
in the end would do more harm than good and asserted that the Government's 
insistence on felting constituted a change for which it was entitled to an equitable 


adjustment. The Examiner held : 


It is felt that under expressio unius, the standard “Trane Torrivent” met the specifica- 
tions as reasonably interpreted. In any event the specifications were ambiguous, - 
therefore, are to be construed against the government. Peter Kiewit ¢ Sons Co. v. Unite 


States 109 Ct. Cl. 390. 
Accordingly, it is found that the appellant is entitled to an equitable adjustment to com- 


pensate for the cost of installing the felt. ' 
As noted earlier, the Commission reversed the Examiner’s holding on this 
claim on appeal by the contracting officer. The Commission held that the re- 
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quirement in TP-151 that blades be felted was clear, unconditional and not 
dependent on the identity of the manufacturer of the unit. We believe that 
the Commission’s conclusion is clearly correct. 


IMPOSSIBILITY OF PERFORMANCE 


This claim and the Examiner’s disposition of it are as stated in the following 
excerpt from the Examiner’s decision (pp. 71-72) : 


At the hearing a considerable amount of evidence was introduced directed towards the 
establishment of the proposition that it was practically impossible at the outset to perform 
the contract at the contemplated rate of work in less than 338 days. It was contended that 
the time for completion should be fixed by the criterion of practical possibility. 

The doctrine of impossibility of performance ab initio is a technical one in the law and 
is circumscribed in many ways. It is true that in recent years it has been applied more 
liberally than in the past and some of the Boards charged with the responsibility of decid- 
ing disputes under the diputes clause have granted adjustments where the government 
specifications have exacted the physically impossible, and a contractor has expended time 
and money striving to attain the unattainable. See, Nash, /mpossibility of Performance, 
Government Contracts Monograph No. 4, Geo. Wash. Univ., Law Center 1962. (This article 
has a very complete collection of cases on the subject.) Most of the cases relate to technical 
specifications and the impossibility involved is the result of the operations of inextricable 
physical laws. No case has been found in which it was contended that the obligations of 
a contractor in a construction contract with respect to time was impossible to meet. Exper- 
ienced contractors are presumed to know their own capabilities and assume the risk of 
living up to their commitments. It is interesting that in the instant case there were four 
competent bidders and the bid range was very close. It should be borne in mind that it 
should have been clear to all that the bids were irrevocable for 60 days so that the work 
might have started as late as August 10. [sic] In conclusion appellant’s claim for exten- 
sions because of impossibility of performance is rejected as a matter of law. 


We think that the Examiner’s analysis of the applicable legal precedents on 
impossibility of performance as to time is correct, and this claim need not con- 


cern us further. 
Near the end of his decision the Examiner made a number of observations, 


which we will quote in full, since they appear to go a long way in explaining 
why the findings on which the decision was based failed in many vital respects to 
meet the requirements of the Wunderlich Act. For any as he stated (p. 77) 


that in reflecting on the record as a whole, four salient factors emerged with 


great clarity: 

1. Due to the negligence of the government in selecting the site, S&E unexpectedly found 
itself bound to a contract under adverse conditions which no one anticipated at the time of 
the offer and acceptance. It was held to the contract without any allowance for the changed 


circumstances. 
2. The same insistence on the letter of the contract that took place at the outset pervaded 


all phases of the undertaking, e.g., the insistence on the felting of dampers at no extra cost 
under the ambiguous specifications. This came at the very end. Likewise, in areas of dis- 
cretion, the contract was administered in a very strict and technicai way throughout, e.g., 
the criteria for allowance for weather; the refusal to pay material job-site ; the withholding 
of money for change-order work, etc. 

3. The work went straight through the dead of an unusually severe Idaho winter. This 
could not have been anticipated at the time of the bid. The fact that it happened resulted 
primarily from the initial delays caused by the negligence in selecting the site and the 
impact of Change Order No. 2 with great difficulty, extra expense and even danger, S&E 
and its subcontractors carried Phase 1 of the S5G project to its completion. 

4. As a result of their effort, a number of well-established and reputable business con- 


cerns are left in shattered remnants. 

These observations, especially those numbered 1 and 3 seem to set the stage 
for the Examiner’s decisions on all the claims and, we think, cannot help but 
have influenced them. We have seen that negligence in selection of the site was 
not only immaterial, as the Commission recognized, but that there was nothing 
in the record to substantiate such a conclusion. 

The Examiner’s statement that S&E was held to the contract without any 
allowance for the changed circumstances strongly implies that he believes the 
contracting officer acted unfairly in the matter. For purposes of clarifying the 
record it could be pointed out that, aside from the fact that it was S&E which 
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bound itself to bid acceptance within 60 days, the law is clear that the contracting 
officer was without authority to make “any allowance for the changed circum- 
stances” (unless they came within the scope of the “Changed Conditions” clause 
of the contract). It is well settled that, in the absence of a statute specifically 
so providing, no agent or officer of the United States has authority to give away 
or surrender a vested right in the Government. 22 Comp. Gen 260. Moreover, 
considerations of sympathy for the possible misfortune of a contractor do not 
authorize any exception to the rule. 20 Comp. Gen. 703. The contracting officer 
in this case, acted in the only way that he had power to act. In following the law 
applicable to Government contracts of this nature, it cannot be said that the 
contracting officer acted unfairly, for it is the law which defines what is, or is not, 
fair. 

The Examiner’s criticism of the contracting officer’s administration of the 
contract (see also p. 72), on the ground it was too strict, cannot be supported in 
the record. The contracting officer did insist on performance of the work in 
strict accordance with the requirements of the contract. However, had he done 
less he would have been derelict in his duty. The insistence on felting of the 
damper blades was no more than the Government paid for and the contract 
required. The criteria for allowances for weather is not, as the Examiner states, 
an “area of discretion.” Clause 5 of the General Provisions sets forth the specific 
criteria for determining allowable extensions for weather conditions, and such 
criteria have been further defined in decisions of courts and of this Office. If 
those criteria are met, the contracting officer has no discretion to refuse exten- 
sions. If they are not met, he has no discretion to grant extensions. 

On the basis of the entire record in this case, as heretofore discussed in detail, 
it is our opinion that, in the several vital respects indicated herein, the decision 
rendered by the Hearing Examiner on June 26, 1963, as reviewed by the Com- 
mission, fails to meet the requirements of the Wunderlich Act on material 
questions of fact and is erroneous on several material questions of law, as set 
out above. We must advise, therefore, that S&E Contractors, Inc., has no valid 
claim against the Government upon which an equitable adjustment, as ordered 
by the Examiner and the Commission, may be made. The Atomic Energy Com- 
mission will be furnished a copy of this decision and will be advised of our views. 

We turn now to the matters involved in the voucher which you submitted to 
our Office for decision. The facts involved in the three items listed in the voucher 
are not in dispute. 

In regard to the item for $1,651.54, it appears that the AEC provided tele- 
phone services in that amount to S&E during the course of the construction 

‘riod through its operating contractor Phillips Petroleum Company and that 
S&E did not pay. The price of this service and S&E’s right to utilize it were set 
forth in SC-05 of Contract No. AT (30-8)-790. Phillips Petroleum Company is 
an integrated, cost-plus-fixed-fee contractor of the AEC, and payments made to 
it for telephone service constitute direct credits against the costs which are the 
Government’s obligation. The contracting officer set off the amount referenced 
from the contract price due S&E. By an instrument dated February 14, 1964, 
Phillips Petroleum assigned the S&E account to the AEC effective as of 
September 5, 1962. 

‘he sum of $22,280 represents an amount unpaid for Government-owned 
concrete aggregate furnished to S&E by the AEC through another of its oper- 
ating type contractors, H.K. Ferguson Company, during the course of con- 
struction. The prices for the aggregate and S&E’s right to use it were set forth 
in SC-31 of Contract No. AT(30-3)-790. The contracting officer set-off the 
referenced sum from the contract price due S&E. By an instrument dated 
August 27, 1962, H.K. Ferguson assigned its claim for unpaid aggregate against 
S&E to the AEC effective June 26, 1962. 

The sum of $8,366.19 represents the contracting officer’s computation of actual 
damages resulting directly from S&E’s delay in completion of the work which 
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was withheld from final payment and set-off against the contract price. These 
damages were for additional costs billed to the AEC by another AEC contractor, 
Electric Boat Division of General Dynamics Corporation, and paid by the 
contracting officer. They were brought about by the failure of S&E to insta] the 
bridge cranes in time for utilization by Electric Boat in its contract work. (pp. 
1370, 1371, Transcript). Also, apparently, Electric Boat had to provide gener- 
ators because permanent power was not available as itwould have been had S&E 
completed its work on time (p. 1371, Transcript). Electric Boat is a non- 
integrated cost-plus-fixed-fee contractor who has a contract for the manufac- 
turing of certain items in the concrete basin which was constructed by S&E 
under Contract No. AT (30-3)-790. 

It will be recalled that the Examiner’s decision ordered immediate payment 
of the amounts set off against S&E by the contracting officer for the nonpayment 
of aggregate and for actual damages caused by S&E’s delay in completion of the 
work. The Examiner reasoned (see pp. 76 and 77 of his decision) as follows: 

In addition to the amount due for change-order work, the appellant asserts that the 
contracting officer is withholding $8,000 as a protection against a possible suit by Electric 
Boat, based on delays brought about by the failure of S&E to have the basin ready on 
time for Electric Boat to begin its contract work. If this is the case, this money should 
be paid now. It is elemental that the contracting officer has no authority to prejudge a 
law suit and assess damages. The appellant likewise asserts that the contracting officer 
is withholding $22,280 on the ground that S&E owes that amount to H. K. Ferguson for 
aggregate. If this is true, this amount should be paid now for the same reason. In this 
connection it might be noted that admitting that S&H owes Ferguson money, the record 
indicates that S&E has an action for breach of warranty against Ferguson, which would 
operate as an offset. * * *. 


It is noted that the Examiner’s decision did not pass upon the $1,651.54 
voucher item representing unpaid telephone services. 

The Examiner’s order of immediate payment of the withheld sums was 
amended by the Commission’s Memorandum and Order dated February 11, 
1964, in which the Commission stated that if at the time of payment it appeared 
that a lawful claim by the Government existed against S&E, then that fact 
could be taken into account in making the equitable adjustment. 

The record indicates that by instrument dated Suntciaber 12, 1961, S&E as- 
signed all payments due, or to become due, under the contract to the First 
Citizens Bank, Dallas, Texas. Notice of the assignment was given by the bank 
to the contracting officer by a document dated September 12, 1961. The con- 
tracting officer acknowledged recipt of this notice on September 18, 1961, and 
the voucher forwarded with your submission is drawn in favor of the bank as 


—m. 

e contract between S&E and the Government, as far as we have been 
able to determine, did not contain a no-set-off clause, which is permitted under 
certain circumstances in AEC contracts by the provisions of 41 U.S.C. 15. 

The essential facts involved in the vende items upon which you requested 
a decision are not in dispute. The Examiner’s decision relating to the two 
voucher items which he passed upon (actual damages and concrete aggregate), 
was predicated upon questions of law only. As to the $8,000 damage item he 
raled that “It is elemental that the contracting officer has no authority to 
prejudge a law suit and assess damages.” As to the $22,280 aggregate item he 
stated that if it were true that the contracting officer was withholding $22,280 
on the ground that S&E owed that amount to H.K. Ferguson “this amount 
should be paid now for the same reason.” 

On the basis of established legal precedent we believe that the Examiner’s 
decision is erroneous. Initially, we fail to see how the contracting officer’s set- 
off actions can be said to constitute prejudging of a law suit, but even if they 
did the legal significance of such prejudgment is difficult to comprehend. It 
should be noted that clause 5(b) of the General Provisions expressly provides 
that if the Government does not terminate the right of the contractor to pro- 
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ceed, the contractor shall continue the work, “in which event he * * * shall be 
liable to the Government * * * for * * * any actual damages occasioned by 
such delay.” It is beyond dispute, at this late date, that the Government, as 
stated by the United States Supreme Court in United States v. Munsey Trust 
Co., 3382 U.S. 234, 239 (1947), “has the same right ‘which belongs to every 
creditor, to apply the unappropriated moneys of his debtor, in his hands, in 
extinguishment of the debts due to him,’” citing Gratiot v. United States, 15 
Pet. 336, 370 and McKnight v. United States, 98 U.S. 179, 186. The Com- 
mission’s Memorandum and Order of February 11, 1964, apparently recog- 
nized the Government’s basic set-off right in the matter. 

In view of the assignment of the contract proceeds to the First Citizens Bank, 
the question arises whether the Government’s set-off rights may be asserted 
— the assignee, since that assignment was perfected prior to the accrual 
of the Government’s claims. Generally, the Government may not set off rights 
acquired under independent transactions subsequent to the date of receipt of 
notice of a valid assignment. See 20 Comp. Gen. 458 and 29 id. 40. However, 
where the debt or claim for which set-off is made is acquired under the same 
transaction or contract the prior notice of assignment does not defeat the right 
of set-off. See 30 Comp. Gen. 98. The ultimate question presented, therefore, is 
whether the claims set-off by the contracting officer arose independently of the 
contract between the Government and S&E. On this aspect of the case the con- 
tracting officer’s attorney, in his legal brief submitted to our Office on April 23, 
1965, makes the following contentions: 


By its contract with the Government, S&E was obligated to reimburse the Government 
for the cost of telephone service utilized by S&H (see SC-05 of Contract No. AT (30-3) -790). 
Payments were to be made through Phillips Petroleum Company, an integrated cost-type 
contractor of the AEC which was responsible for various operational and “housekeeping” 
services at the National Reactor Testing Station. In accordance with the agreed procedure, 
billings were submitted to S&E by Phillips. Failure of S&E to pay for the telephone service, 
as agreed, did not inflict any loss on Phillips because its operations were conducted for the 
Government with Government funds. In fact, the Phillips contract, No. AT(10-1)-205, 
contains the following clause: 

“Article VII—Payments and Advances 
H. Revenues. All revenues other than the Contractor's fixed fee or fees, if any, accruing 
to the Contractor in connection with the work shall be Government property and 
shall be deposited in the Special Bank Accounts to be available for payment of 
allowable cost under this contract.” 


(The complete text of this type clause is set forth in the ABDC’s procurement regulations 
as AECPR 9-7.5006-23. ) 

The Government sustained the loss, as a result of S&K’s failure to make payments in 
accordance with its contract with the AEC. Phillips has no actual or beneficial interest in 
the claim of $1,651.54 against S&H. It is the Government’s claim. Some confusion has re- 
sulted from the fact that, as a mere bookkeeping transaction, long after the events with 
which we are concerned with in this case, Phillips executed a document which purports to 
assign the claim to the Government. That procedure followed an accounting practice which 
the Commission follows in its dealings with a number of its cost-type contractors. For the 
use of the Government’s telephone service, contracted for by S&E under contract No. 
AT (30-3 )-790, S&E owes the Government $1,651.54. 

Similarly, by its contract with the Government (see SC-31 of Contract No. AT (30-3) -790), 
S&E was obligated to pay for the Government-owned concrete aggregate obtained from a 
facility operated by H. K. Ferguson Company, another cost-type contractor of the Com- 
mission. In the Ferguson case, as in the Phillips situation, payment to the Government was to 
be made through Ferguson on the basis of billings prepared and submitted by the latter. 
Ferguson did not own or have any beneficial interest in the material sold to S&H, and all of 
Ferguson’s operations were financed by the Government (the Ferguson contract also con- 
tains an AECPR 9-7.5006-23 type clause). In this situation, also, the so-called assignment 
did not change the beneficial interest or legal rights of the parties. The Government was, and 
still is, the party aggrieved by the failure of S&E to pay for the concrete aggregate as 
required by S&H’s contract with the AEC. For the concrete aggregate, purchased by S&E 
from the Government under Contract No. AT (30-3)-—790, S&E owes the Government $22,280. 

The hearings conducted by the Hearing Pxaminer disclosed no disagreement or contro- 
versy with respect to any of the facts recited above. To the extent that there is any con- 
troversy concerning the two claims, it involves legal questions only. The absence of a 
dispute concerning a question of fact was evident to the contracting officer prior to the 
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hearings, and his denial of the claims was based on his lack of jurisdiction under the “Dis- 
putes” clause of the contract. 


A somewhat different situation is presented by the third item on the voucher, which is 
a claim in the amount of $8,366.19. That amount was paid by the AEC to a cost-type con- 
tractor, General Dynamics Corporation, for providing cranes and equipment which were 
needed because S&E breached its contract by failing to install a bridge crane by the contract 
completion date as extended. The position of the contracting officer with respect to this 
matter was stated in a letter to S&H’s attorney on September 20, 1962, and it has not changed. 
The following is quoted from that letter, which is part of the record before you: 

‘‘Because your client breached its contract by failing to perform the work in accordance 
with the approved progress schedules, and failed to complete the work within the time pre- 
scribed by the contract, it was necessary for the Government to incur expense to obtain 
certain services and equipment which would not have been required if your client had com- 
plied with the requirements of its contract. By your client’s breach, the Government has 
suffered damage. The exact amount of that damage has been determined only within the 
past few days. It is $8,366.19. To protect its interests with respect to this claim against 
your client, the Government withheld $8,000 from payments otherwise due and owing your 
client under Contract No. AT(30-3)-790; and, as it now appears, that amount was not 
adequate for that purpose.” 

During the course of the hearings the contracting officer’s attorney introduced 
into wilt six exhibits (C—1 through C-6) relating to the telephone service 
and concrete aggregate claims. (See pp. 474-488, Transcript.) Exhibits C-1, 
C-3, C-5 and C-6 are narrative statements made by ein of Phillips, 
Ferguson and the AEC concerning, among other things, the relationship of 
Phillips and Ferguson to the AEC. These four exhibits show that S&E util- 
ized the Government’s telephone services for which it did not pay and that S&E 
was furnished concrete aggregate from Goverment-owned stockpiles in the 
amount of $22,280 for which it did not pay. It should be noted that these ex- 
hibits were offered and accepted into evidence under a stipulation by S&E’s 
attorney that the employees who made the narrative statements would testify 
in accordance with their statements if called to do so. 

With respect to the $8,000 damage claim, the record made before the Hearing 
Examiner is, unfortunately, incomplete. The contracting officer’s attorney 
states in his brief of April 23, 1965, that the contracting officer determined the 
Government had suffered damage in the amount of $8,366.19 and that this sum 
was paid to General Dynamics Corporation. There is nothing in the record 
made before the Examiner to refute these statements. In any event, however, 
what record there is supports the contracting officer’s position that the claims 
set-off against the contract payments due S&E arose or were acquired under 
the same transaction or contract in regard to which the assignment was made. 
Moreover, any claim that S&E may have against the Government for breach of 
warranty with respect to concrete aggregate furnished from Government stock- 
piles is not within the jurisdiction of the Hearing Examiner under the Disputes 
clause and his comments in regard thereto are in our opinion without legal 
significance and are based upon a barren and incomplete record. Accordingly, 
we must advise that Voucher and Schedule of Payments No. 64-274 may not be 
certified for payment, and it shall therefore be retained in our files. 

The papers and documents forwarded to our Office by Mr. Richard C. Focht, 
attorney for the contracting officer, are returned pursuant to his request. 
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American Battle Monuments Commission—Contract Authority— 
Outside the United States 


The American Battle Monuments Commission under its authority to contract for 
services and supplies outside of, or for use outside the United States may con- 
sider the Island of Guam—defined in 48 U.S.C. 142la as an “incorporated ter- 
ritory of the United States’”—and Okinawa—one of the Ryukyu Islands which 
is under the administration of the United States—to be outside the United States, 
the legislative histories pertaining to the Commission indicating that had Con- 
gress intended to include the Islands in the term “United States,” it would have 
used the qualifying phrase “its territories and possessions.” 


Statutory Construction—Presumption Against Superfluity 


The Congress in the act of March 4, 1923, as amended, which established the 
American Battle Monuments Commission, using the term “United States” alone 
in some instances and together with the phrase ‘territories and possessions” in 
others, if the term “United States” was intended to include the phrase “terri- 
tories and possessions,” the use in some instances of the phrase “territories and 
possessions” would be superfluous. Therefore, as a statute should be construed 
so no part will be superfluous, unless the provision is the result of obvious mis- 
take or error, under the authority of the Commission to contract for supplies 
and services outside of, or for use outside the United States (36 U.S.C. 188b), 
without the use of the qualifying phrase “territories and possessions,” the Island 
of Guam and the Island of Okinawa may be considered outside the United States, 


To the Chairman, The American Battle Monuments Commission, 
December 5, 1966: 

Letter dated October 24, 1966, from the Secretary of the American 
Battle Monuments Commission requests a decision as to whether the 
Island of Guam and the Island of Okinawa are “outside * * * the 
United States” within the meaning of that phrase as used in the sec- 
ond paragraph of section 12 of the act of March 4, 1923, as amended, 
36 U.S.C. 138b. 

Guam is an island located 5,100 miles west of San Francisco, Cali- 
fornia, and is defined in 48 U.S.C. 1421a as an “unincorporated terri- 
tory of the United States.” Okinawa is the largest island of the 
Ryukyu Islands, a group which extends from Southern Japan to For 
mosa. Okinawa, in accordance with Article 3 of the Peace Treaty with 
Japan, 3 U.S.T. 3169 (TLAS 2490), is presently under the administra 
tion of the United States and is being administered by the Depart 
ment of the Army. 

Section 14 of the act of March 4, 1923, as added thereto by the act 
of June 26, 1946, 60 Stat. 317, was renumbered section 12 and amend 
ed by the act of July 25, 1956, 70 Stat. 640 (36 U.S.C. 138b) to read, 


in pertinent part, as follows—quoting from the Code: 


Notwithstanding the requirements of existing laws or regulations, under such 
terms and conditions as the Commission may in its discretion deem necessary 
and proper, the Commission may contract for work, supplies, materials, 
equipment outside of, or for use outside the United States and engage, by con 
tract or otherwise, the services of architects, firms of architects, and other tech- 
nical and professional personnel. 


and 
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The act of June 26, 1946, amended generally the 1923 act and for pur- 
poses of the question raised may be considered the basic act. 

The term “United States” is not defined in the 1946 act or in the 1956 
amending act (36 U.S.C. 121-138b), nor is there anything in the leg- 
islative histories of such acts to indicate the intended scope of such 
term. We note, however, that in the 1946 act, as amended, the term 
“United States” is, in some instances, followed by the phrase “its Ter- 
ritories and possessions,” while in another instance the phrase “out- 
side the continental Emits of the United States” is used (36 U.S.C. 
125). However, in other instances the term “outside the United States” 
is used without a further qualifying phrase, including such use in 36 
U.S.C. 138b. 

The use of the term “United States” alone in some instances, and 
the phrase “United States, its Territories and possessions,” in others, 
would indicate that the Congress did not intend to include “territories 
and possessions” as being within the scope of the term “United 
States,” as used in the statute in question. In other words, if Congress 
had intended that wherever used in the act involved, the term “United 
States” would include “territories and possessions,” it would not have 
considered it necessary to expressly add such latter phrase after “Unit- 
ed States” in any instance. In such a case the addition of the phrase 
“territories and possessions” would have been superfluous. It is well 
established that a statute should be construed so that no part will be 
superfluous, unless the provision is the result of obvious mistake or 


» 


3rd 


error. See section 4705, Sutherland, Statutory Construction, 


Edition, 
In light of the foregoing it is our view that the Island of Guam and 


the Island of Okinawa may be considered “outside * * * the United 
States” within the meaning of that phrase as used in the second para- 
graph of 36 U.S.C. 138b. 


[ B-157665 J 


Compensation—-Double—Concurrent Military Retired and Civilian 
Service Pay—Retired Pay Cost of Living Increases—Dual Compen- 
sation Act Formula 


Section 201 (a) of the Dual Compensation Act, 5 U.S.C. 55382(b), which prescribes 
the percentage increases provided under 10 U.S.C, 1401la(b) to reflect changes 
in the Consumer Price Index shall apply to the $2,000 of retired or retirement 
pay that is not subject to reduction when «a member of a Regular component of 
the uniformed services holds a civilian position, contemplating only one base 
figure for any siven period to which cost of living percentage increases will apply 
cumulatively, the 3.7 percent increase effective December 1, 1966 is for applica- 
tion to the amount of $2,000 exempted from reduction, whether or not a member 
became entitled to retired or retirement pay before or on and after September 
1, 1965, the effective date of section 140la(b), thus establishing as of December 
1, 1966, the new basic figure of $2,074, to which any future percentage increases 
will apply cumulatively. Therefore 45 Comp. Gen. 164, effective as of December 
1, 1966, is overruled. 





550 DECISIONS OF THE COMPTROLLER GENERAL 


To the Secretary of Defense, December 6, 1966: 


Reference is made to letter of November 2, 1966, from the Assistant 
Secretary of Defense (Comptroller), presenting for decision under 
Department of Defense Military Pay and Allowance Committee Ac 
tion No. 388 the following questions: 


1. By what amount will a cost of living increase in retired and retainer pay 
of 3.7%, effective 1 December 1966, pursuant to authority contained in 10 U.S.C. 
1401la(b), increase the amount of $2,088 which is applicable to certain retired 
regular officers, affected by the provisions of 5 U.S.C. 5532(b), who became en 
titled to retired pay before 1 September 19657 

2. Will the increase cited in Question 1 increase the amount of $2,000 in the 
formula in 5 U.S.C. 5532(b) by $74 in the case of affected retired regular officers 
who became entitled to retired pay based on all rates of basic pay in effect on 
and after 1 September 19657 

The pertinent provisions of section 201(a) of the Dual Compensa 
tion Act of August 19, 1964, Public Law 88-448, which became effec 
tive December 1, 1964, have been codified (see Public Law 89-554, 
September 6, 1966, 80 Stat. 482), in section 5532(b), Title 5, U.S. Code, 
providing as follows: 

(b) A retired officer of a regular component of a uniformed service who holds 
a position is entitled to receive the full pay of the position, but during the period 
for which he receives pay, his retired or retirement pay shall be reduced to an 
annual rate equal to the first $2,000 of the retired or retirement pay plus one-half 
of the remainder, if any. In the operation of the formula for the reduction of 
retired or retirement pay under this subsection, the amount of $2,000 shell be 
increased, from time to time, by appropriate percentage, in direct proportion to 
each increase in retired or retirement pay under section 140la(b) of title 10 to 
reflect changes in the Consumer Price Index. 


Section 1401a, Title 10, U.S. Code, relating to adjustment of retired 


pay and retainer pay to reflect changes in the Consumer Price Index 
was added to Title 10 by section 5(g) (1), Public Law 88-132, 77 Stat. 
213, 214, which became effective October 1, 1963. No determination had 


One 


been made by the Secretary of Defense under that section prior to en 
actment of Public Law 89-132 which became effective September 1, 
1965. That law provides in section 5(a) and (b), 79 Stat. 547, 10 
U.S.C. 1401 note and 140la(b), as follows: 


Sec. 5. (a) The retired pay or retainer pay of a member or former member 
of a uniformed service who is entitled to that pay computed under rates of basi 
pay in effect before the effective date of this Act shall be increased, effective 
that date, by the per centum (adjusted to the nearest one-tenth of 1 per centum) 
that the Consumer Price Index (all items— United States city average), pub 
lished by the Bureau of Labor Statistics, for the calendar month immediately 
preceding the effective date of this Act has increased over the average monthly 
index for calendar year 1962, 

(b) Section 1401a(b) of tithe 10, United States Code, is amended to read as 
follows: 

“(b) The Secretary of Defense shall determine the per centum that the Con- 
sumer Price Index for each calendar month after the calendar month immedi 
ately preceding the effective date of this Act has increased over the base Con 
sumer Price Index (that for the calendar month immediately preceding the 
effective date of this Act or, if later, that used as the basis for the most recent 
adjustment of retired pay and retainer pay under this subsection). If the Secre 
tary determines that, for three consecutive calendar months, the index has shown 
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an increase of at least 3 per centum over the base index, the retired pay and 
retainer pay of members or former members of the Armed Forces who became 
entitled to that pay before the first day of the third calendar month beginning 
after the expiration of those three months shall be increased, effective that day, 
by the highest per centum of increase in the index during those three months, 
adjusted to the nearest one-tenth of 1 per centum.” 

The discussion in Committee Action No. 388 discloses that the Sec- 
retary of Defense has determined there was an increase in the Con- 
sumer Price Index of at least 3 per centum during the months of July, 
August and September 1966, and that the highest per centum increase 
in the index during those months was 3.7 per centum. Hence, the re- 
tired pay of members or former members of the Armed Forces who 
became entitled to such pay before December 1, 1966, was increased 
by 3.7 per centum effective that date. 

Question 1 arises as a result of the holding in the decision of Septem- 
ber 23, 1965, 45 Comp. Gen. 164, that the figure of $2,000 contained 
in the formula relating to the amount of retired pay which a retired 
Regular officer is entitled to be paid while receiving a civilian salary 
could in the circumstances there presented be increased effective Sep- 
tember 1, 1965, by virtue of the provisions of section 5(a) of Public 
Law 89-132. It was stated in the decision of September 23, 1965: 

* * * While the increase authorized by section 5(a) of the 1965 Pay Act 
[Public Law 89-132] is not an increase pursuant to the provisions of 10 U.S.C. 
1401a(b) [as expressly prescribed in section 201(a) of the Dual Compensation 
Act of 1964] it nevertheless is an increase authorized by Congress and its obvious 
purpose is to reflect changes in the Consumer Price Index. 

Thus, the effect of the holding relating to question 1 in the decision 
of September 23, 1965, was to increase the amount of retired or retire- 
ment pay prescribed in section 201(a) of the Dual Compensation Act 
of 1964, by 4.4 per centum (from $2,000 to $2,088) corresponding in 
direct proportion to the increase authorized in section 5(a) of Public 
Law 89-132. The issue posed in question 1 of the current submission 
is whether the 3.7 per centum increase which became effective Decem- 
ber 1, 1966, under the determination made by the Secretary of Defense 
in accordance with the provisions of 10 U.S.C. 1401la(b), as amended 
by Public Law 89-132, may be applied to the amount of $2,088 or 
whether the 3.7 per centum increase will apply only to the basic 
amount of $2,000 prescribed in 5 U.S.C. 5532 (b). 

It is stated that question 2 is presented because of a lack of uniform 
understanding on the part of the uniformed services as to the intent of 
the second sentence (designated by underscoring in quotation set forth 
below) contained in the reply made to the second question in the deci- 
sion of September 23, 1965. That question was as follows: 

2. If the answer to question 1 is affirmative, may it be considered that the 


operation of the formula contained in section 201(a) of the “Dual Compensation 
Act” is affected also as to any officer of any regular component of the uniformed 
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services who is or becomes entitled to retired pay computed under rates of basic 
pay in effect on or after the effective date of Public Law 89-132? 

As previously indicated, the answer to the first question in the deci- 
sion of September 23, 1965, was in the affirmative based upon the view 
that the provisions of section 5(a) of Public Law 89-132 reflected 
changes in the Consumer Price Index and, hence, that such increase 
in retired pay came within the purview of section 201(a) of the Dual 
Compensation Act of 1964. However, since the provisions of section 
5(a) of Public Law 89-132 were applicable only in the case of a mem- 
ber or former member of the uniformed services who was entitled to 
retired pay or retainer pay computed under rates of active duty basic 
pay in effect before September 1, 1965, it was stated, in response to 
question 2, that section 5(a) : 

* * * could have no effect on retired pay or retainer pay computed under the 
rates of basic pay established by the 1965 act. Persons who are or who become 
entitled to retired pay or retainer pay computed under the 1965 pay rates may 
in the future become entitled to an inerease in such pay in accordance with 10 
U.S.C. 1401a(6) as amended by subsection 5(b) of the 1965 act, in which case the 
increase in pay would cause a proportionate increase in the basic amount of 
retired pay referred to in the formula contained in section 201(a) of the Dual 
Compensation Act. [Italic supplied. ]} 

It is stated on page 3 of Committee Action No. 888 that the Com- 
mittee is of the view that “all increases pursuant to the provisions of 
10 U.S.C. 1401a(b) after 1 September 1965 permanently effects an in- 
crease in the ‘amount of $2,000’ in direct proportion” and that if that 
view is correct “only two bases will be applicable; one established by 
the aforementioned decision [decision of September 23, 1965], and 
another progressing from $2,000 after 1 September 1965.” 

A member of the uniformed services who became entitled to receive 
retired pay computed on the rates of active duty basic pay prescribed 
in the 1965 pay act did not receive an increase in such retired pay 
under section 5(a) of that law. Consequently, such a member whose 
employment status also brought him within the scope of the Dual Com- 
pensation Act of 1964 was not viewed in the decision of September 23, 
1965, as entitled to any per centum increase in the basic sum of $2,000 
prescribed in section 201 (a) of the 1964 act. 

A situation similar to that considered in the decision of September 23, 
1965, has arisen on December 1, 1966, under the determination by the 
Secretary of Defense that the Consumer Price Index has increased by 
3.7 per centum. On that date those members of the uniformed services 
whose retired or retirement pay is computed on the rates of active 
duty basic pay which were in effect from September 1, 1965 to Novem- 
ber 30, 1966, inclusive, became entitled, if their status came within the 
purview of 5 U.S.C. 5532(b), to an increase of 3.7 per centum in the 
$2,000 amount therein prescribed. Thus, for the purposes of 5 U.S.C. 
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5532(b), the amount of $2,000 would be increased in each such case 
to $2,074. 

On the other hand those individuals who became entitled to an 
increase of 4.4 per centum under the answer given to the first question 
in the decision of September 23, 1965, would receive a further increase 
of 3.7 effective December 1, 1966. At the same time if the logic of the 
decision of September 23, 1965, is applied to those individuals who 
became entitled to retired or retirement pay on or after December 1, 
1966, no percentage increase in the $2,000 amount prescribed in section 
5532(b) would be authorized until the effective date of the next author- 
ized percentage increase in retired or retirement pay. It would thus 
appear that effective December 1, 1966, there have arisen under the 
holding in the decision of September 23, 1965, at least two or possibly 
three separate bases for use in applying the formula prescribed in 
section 5532(b) and that additional bases would be added as additional 
increases in retired pay are authorized. We are of the view that such a 
multiplicity of bases for the purposes of section 5532(b) was not con- 
templated by the Congress and such a result does not seem to be re- 
quired by the language of that section. That language merely provides 
that in the operation of the formula for the reduction of retired or re- 
tirement pay “the amount of $2,000 shall be increased, from time to 
time, by appropriate percentage, in direct proportion to each increase in 
retired or retirement pay under section 1401a(b) of Title 10 to reflect 
changes in the Consumer Price Index.” 

The law does not expressly limit the percentage increase in the 
$2,000 base therein prescribed to those members who actually receive 
an increase in retired or retirement pay under 10 U.S.C. 1401a(b) but 
simply provides that the $2,000 amount in section 5532(b) will be 
increased from time to time, proportionately, whenever retired or 
retirement pay is increased to reflect. changes in the Consumer Price 
Index. A statement which appears on page 8 of H. Rept. No. 890, to 
accompany H.R. 7381, 88th Cong. (the bill which became the Dual 
Compensation Act of August 19, 1964) seems pertinent for considera- 
tion in determining how section 5532(b) was intended to operate. The 
report reads as follows: 

Section 201(a) [now codified as section 5532(b), title 5, U.S. Code] also pro- 
vides that the $2,000 shall be increased by appropriate percentages in direct 
proportion to each increase in such retired or retirement pay under section 
1401a(b) of title 10, United States Code, to reflect changes in the Consumer 
Price Index. Thus, if the first increase under section 140la(b) amounts to 3 
percent, such a retired officer thereafter will have his retirement or retired pay 
reduced to an annual rate equal to the first $2,000 increased by 3 percent plus 
one-half the remainder and the neat increase under such section 1401la(b) would 
be applied to the new base and any later increases applied accordingly. [Italic 
supplied. ] 

Thus, it is indicated that the percentage increase was intended to 
be cumulative, that is, that a new base figure would be established by 
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each percentage increase authorized in retired or retirement pay under 
10 U.S.C. 1401a(b). 

The holding in the decision of September 23, 1965, is not consistent 
with the conclusion now reached that the law contemplates but one 
base figure to be in force and effect for any given period of time in 
applying the formula prescribed in 5 U.S.C. 5532(b). That decision 
is, therefore, overruled and the answer to question 1 therein is changed 
from the affirmative to a negative reply effective as of December 
1, 1966. 

As a consequence of the foregoing, the 3.7 percentage increase in 
retired and retirement pay which became effective December 1, 1966, 
as authorized under the provisions of 10 U.S.C. 1401la(b), should be 
applied to increase, as of that date, the amount of $2,000 prescribed 
in section 5532(b) to $2,074 as to all Regular retired officers employed 
by the Government irrespective of the date of their retirement. This 
will also have the effect of reducing the $2,088 figure reached in the 
decision of September 23, 1965, to the same basic new amount of $2,074 
effective December 1, 1966. Any future percentage increase in the 
Consumer Price Index which results in a percentage increase in retired 
or retirement pay under 10 U.S.C. 1401a(b) will increase the new 
basic amount of $2,074. The questions presented are answered 
accordingly. 


[ B-159546 J 


Contracts—Default—Procurement From Another Source—Excess 
Cost Liability—Disposition of Collection 


The monies recovered as the excess costs of replacement contracts incident to the 
default of a contractor under Government contracts for the erection of Job Corps 
camp facilities are for deposit into the Treasury as miscellaneous receipts and not 
for return to the appropriation account from which expended under the principle 
the appropriation had been erroneously charged in the first instant. 


Contracts—Damages—Liquidated—-Disposition—-Appropriation v. 
Miscellaneous Receipts 


Although liquidated damages may be retained in an appropriation account when 
an authorized reduction is effected in a contract price, or in order to have the 
money available for return in the event the contractor is relieved of liability for 
liquidated damages, the “out-of-pocket” expenses—per diem and travel ex- 
penses—sustained by the Government, expenses contemplated for reimburse- 
ment under the liquidated damages provision of contracts for the erection of 
Job Corps camp facilities, may not be credited to the appropriation from which 
expended, as no monies are due the defaulting contractor, and the remission 
of liquidated damages has been denied. Therefore, absent the requirement to 
credit to or retain in the appropriation account, the amounts collected or with- 
held as liquidated damages, the monies recovered under the defaulted contracts 
are for deposit into the Treasury as miscellaneous receipts. 





Cc 
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To the Director, Office of Economic Opportunity, December 7, 
1966: 

This responds to part No. 2 of your General Counsel’s letter of Au- 
gust 27, 1966, concerning the proper disposition of monies recovered 
from Mobile Structures, Inc., in connection with that firm’s defaults 
on Department of Agriculture, Forest Service, contracts Nos. 33-400 
and 33-401 for the erection of Job Corps camp facilities at Pagosa 
Springs, Colorado, and Pine Ridge, Nebraska. 

Mobile Structures’ liability to the United States was computed by 
Agriculture to be $145,339.48 for excess costs and $158,510.98 as 
liquidated damages. It is stated that your agency has been advised by 
Agriculture that payment of approximately $130,000 owning to the 
contractor or its assigns under another contract has been withheld, 
and that your agency proposes to direct the return of that amount to 
your appropriation account together with such additional] sums that 
are recovered from the contractor as may be necessary to offset the 
Government’s expenses arising from the contractor’s breach, including 
the excess costs of reprocurement and the $16,275.36 in direct expenses 
sustained during the delay period in connection with the staffs which 
had been recruited for the two camps. It is further proposed to deposit 
in the Treasury as miscellaneous receipts any additional monies re- 
covered from the contractor. In support of such proposals, your Gen- 
eral Counsel states : 

The decisions of your office articulate a general rule that amounts recovered 
from defaulting contracts as excess costs are to be deposited in the Treasury 
as miscellaneous receipts pursuant to 31 USCA § 484 (see 44 Comp. Gen. 623, 
626; 40 Comp Gen. 590, 592; 34 Comp. Gen. 577, 578) while those received as 
liquidated damages should be credited to the agency’s appropriation account (44 
Comp. Gen, 623, 626; 28 Comp, Gen. 365; 9 Comp. Gen. 398). However, an ex- 
amination of the decisions in 44 Comp. Gen, 623 and 34 Comp. Gen. 577 in which 
you directed that monies recovered as excess costs be returned to the appro- 
priation account suggests just the contrary. It would seem that the controlling 
consideration in determining the disposition of recoveries from defaulting con- 
tractors should be whether such recoveries augment the agency’s appropriation, 
in which case they should be deposited in the Treasury as miscellaneous receipts, 
or whether they merely offset additional government expenses resulting from 
the contractor’s breach, in which case they should be considered in the nature 
of an adjustment and returned to the appropriation account. In this latter situa- 
tion, the recoveries do no more than permit the agency to carry out the program 
contemplated by the Congress without having to return for an additional ap- 
propriation because of the failure of the contractor to perform (But cf. 40 Comp. 
Gen, 590, 591-2 ; 8 Comp. Gen. 284). 

While the reasons advanced by your General Counsel for the return 
of monies recovered as excess costs to the appropriation account are 
not regarded as being without merit, our decision at 44 Comp. Gen. 623 
was not intended, nor is it viewed, as constituting or suggesting a 
change in, or a deviation from, the general rule stated therein that 
amounts recovered from defaulting contractors as the excess costs of 


replacement contracts are for deposit into the Treasury as miscellane- 
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ous receipts. In that decision it should be noted that credit to the ap- 
propriation account (other than for liquidated damages) was au- 
thorized, not on behalf of the replacement contract involved, but to 
the extent that the credit represented payments in excess of the value 
of the work performed and on the principle that the appropriation had 
been erroneously charged therewith in the first instance. 

Accordingly, since such considerations are not present in the instant 
case your proposal to credit the appropriation account with the 
amounts recovered from the contractor as reimbursement for the addi- 
tional costs in awarding replacing contracts is not approved. 

Concerning the $16,275.36 “out-of-pocket” expenses sustained by 
the Government as a result of the contractor’s breach, the record shows 
that those expenses are comprised principally of per diem and travel 
expenses incurred by the staff personnel for the two camps during the 
delay period. It appears therefore that such expenses were of a type 
contemplated for reimbursement under the liquidated damages pro- 
vision of the contracts. However, it is to be noted that the rationale in 
our earlier decisions for retaining liquidated damages in the appro- 
priation account, rather than depositing such collections into the 
Treasury as miscellaneous receipts, is that they effected an authorized 
reduction in the price of the individual contract concerned and, fur- 
ther, that they would be available for return to the contractor in the 
event it was subsequently determined that the contractor should be 
relieved of his liability for liquidated damages for delay. 9 Comp. Gen. 
398; 23 id. 365. Since no amount was earned by the contractor under 
the defaulted contracts and as remission of the liquidated damages 
assessed against Mobile Structures was denied by our decision 46 
Comp. Gen. 252, September 30, 1966, a copy of which was furnished 
you by letter of that date, there appears to be no requirement for cred- 
iting the appropriation with, or retaining therein, amounts collected 
or withheld from the contractor as liquidated damages, and the pro- 
posed action regarding the $16,275.36 is likewise not approved. 

Any additional amounts recovered from the contractor should also 
be deposited into the Treasury as miscellaneous receipts, as proposed. 


[ B-152306 J 


Contracts—Architect, Engineering, Etc., Services—Fees—Limita- 
tions—aAll Types of Contracts 


The 6-percent limitation on architectural and engineering fees applying to both 
fixed-price and cost-plus-a-fixed-fee contracts executed by the military depart- 
ments pursuant to the acts of April 25, 1989, and August 7, 1939, and codified at 
10 U.S.C. 4540, 7212, and 9540, the fact that the codification of section 4(b) of 
the Armed Services Procuremént Act of 1947 at 10 U.S.C. 2306(d) refers only 
to “cost-plus-a-fixed-fee contracts” does not restrict the fee limitation of the 









Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 557 










section to one type or class of contracting, as section 4(b) from which section 
2306(d) derives was intended to accomplish the same legislative purpose as the 
1939 acts and, therefore, all architectural and engineering contracts executed 
by the military departments regardless of type are subject to a 6-percent limita- 
tion on fees. 





Statutory Construction—Legislative History, Title, Ete.-—Absence 
of Ambiguity 

Under the “plain meaning” rule of statutory construction, altkough in the absence 
of ambiguity in a statutory provision, the examination of prior statutes is pre- 
cluded, when a literal interpretation of an unambiguous statute leads to an un- 
reasonable, unjust, or impracticable result, the legislative history of the statute 
may be examined, As the 6-percent fee limitation in 10 U.S.C. 2306(d), restricted 
to cost-plus-a-fixed-fee architectural and engineering contracts could be avoided 
by contracting on a fixed-price basis, resort to the legislative history of section 
4(b) of the Armed Services Procurement Act of 1947, codified in section 2306(d), 
is permitted, and section 4(b) intended to accomplish the same purpose as the 
acts of April 25, 1989 and August 7, 1939, imposing a 6-percent fee limitation on 
all architectural and engineering contracts, the omission of reference to fixed- 
price contracts in section 2306(d) is considered an inadvertent error and, there- 
fore, the fee limitation is not restricted to cost-plus-a-fixed-fee contracts, 










































Contracts—Architect, Engineering, Etc., Services—Fees—Limita- 
tions—Computation 


Although the exclusion of certain costs that do not relate to the furnishing of 
designs, plans, drawings, etc., has been permitted in the computation of the 6- 
percent fee limitation imposed by the acts of April 25, 1989 and August 7, 1939, 
on architectural and engineering contracts, there is no justification for exclud- 
ing such costs from the operation of the fee limitation prescribed by 10 U.S.C. 
2306(d), in view of the fact that section 4(b) of the Armed Services Procure- 
ment Act of 1947, codified in 10 U.S.C. 2306(d), fixes the maximum fee payable, 
whereas the 1989 statutes relate to the cost of the professional services involved 
in furnishing designs, plans, etc. However, while section 2306(d) permits no 
exclusion of costs from the application of the 6-percent fee limitation, no action 
Will be taken on the exclusion of costs pending conclusion of the Government- 
wide review of architect-engineer contracting procedures. 





Contracts — Architect, Engineering, Etc., Services — Negotiation 


Authority 


The architectural and engineering contracts authorized by the acts of April 25, 
1939 and August 7, 1989, codified at 10 U.S.C. 4540, 7212, and 9540, are for nego- 
tiation under 10 U.S.C, 2304(a) (17) as “otherwise authorized by law,” upon 
determination, in accordance with the 1939 statutes, that the procurement is 
advantageous to the national defense and that the existing military facilities are 
inadequate, as the negotiation authority in 10 U.S.C. 2304(a) (4), which relates to 
personal or professional services, is limited to situations where no other exemp- 
tion is available, and the permissive exclusions of costs from the fee limitation 
imposed on architectural and engineering contracts may be reflected in the con- 
tracts negotiated under the 1939 acts, but not in the contracts negotiated under 
10 U.S.C, 2304(a) (4) and subject to the fee limitation of 10 U.S.C. 2306(d). 


Contracts — Architect, Engineering, Ete., Services — Contractor 
Selection Base 


The longstanding administrative practice of selecting architect and engineer 
contractors on the basis of ability as the standards of professional practice do 
not permit the price competition contemplated by the negotiation authority in 
10 U.S.C. 2304(g), will not be questioned, but the Congress will be informed of 
the practice in the report on the Government-wide review of the interpretations 
and applications of the statutory 6-percent fee limitation imposed on architect- 
engineer contracts, with recognition given in the report to the fact that the cost 
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or pricing and the certification requirements of 10 U.S.C. 2306(b) are being 
followed. 


To the Secretary of Defense, December 12, 1966: 

By letter dated November 5, 1966, the Assistant Secretary of De- 
fense (Installations and Logistics) furnished us with replies to cer- 
tain questions which we raised in a letter dated September 9, 1966, 
with reference to our current Government-wide study on the applica- 
tions and interpretations of the fee limitations imposed by four statutes 
codified in Title 10 of the United States Code. 

In our letter of September 9 we asked the following five questions: 


1. Whether the 6-percent fee limitations imposed by the various statutes on 
the three military departments are applicable to both fixed-price and cost-type 
contracts. In this connection we held in decision 46 Comp. Gen. 183 that the fee 
limitation in 41 U.S.C. 254(b) should not be administratively restricted to cost- 
type contracting only. 

2. What is the legal basis for excluding certain contract costs in applying the 
various statutory fee limitations? We have taken the position that all costs— 
without exception—incurred in rendering architectural or engineering services 
in connection with public works projects are technically subject to the statutory 
6-percent fee limitation imposed by 41 U.S.C. 254(b). 

3. Under what circumstances is the authority in 10 U.S.C. 2804(a) (4); id. 
2304(a) (17); 4540; 7212; and 9540 involved in negotiating architect-engineer 
contracts? 

4. What is the justification for negotiating contracts under 10 U.S.C. 4540; 
7212; and 9540 in view of the broad authority of 10 U.S.C. 2304(a) (4)? Is the 
architect-engineer contract entered into by a particular military department con- 
sidered to be subject to 10 U.S.C. 2306(d) or to the limitation in the above- 
reference sections? 

5. Are architect-engineer contracts negotiated in accordance with 10 U.S.C. 
2304(g¢) and 2306(f) as implemented by the pertinent provisions of the Armed 
Services Procurement Regulation? If the requirements of these sections are not 
considered to be applicable in the negotiation of architect-engineer contracts 
please explain the basis of such position. 


The responses of the Assistant Secretary to these questions were as 
follows: 


1. The six percent fee limitation applies to all architect-engineer contracts. 
10 U.S.C. 2306(d) applies to cost-plus-fixed-fee contracts; 10 U.S.C. 4540, 7212 
and 9540 apply to fixed-price and cost-type contracts. 

2. In accordance with the above statutory provisions, costs incurred in the 
production and delivery of designs, plans, drawings and specifications are consid- 
ered to be subject to the 6% fee limitation. However, it is understood that certain 
costs need not be treated as being within the 6% fee limitation. These include, for 
example, reimbursement of travel expenses, expenditures for expert technical 
assistance and amounts representing payments for technical supervision of the 
construction work. See 21 Comp. Gen. 580; 22 Comp. Gen. 464. In addition, we 
have considered that certain preliminary costs such as field surveys and in- 
vestigations are not subject to the six percent limitation. 

8. and 4. Both the Army and the Air Force utilize the authority of 10 U.S.C. 
2304(a) (4) to negotiate domestic architect-engineer contracts. AS you are aware, 
10 U.S.C. 7212, applying only to the Navy, provides for contracts “without adver- 
tising.” Therefore, since the use of 10 U.S.C. 2304(a) (4) is limited by the Armed 
Services Procurement Regulation to situations in which no other negotiation 
exception is available, Navy architect-engineer contracts cite 10 U.S.C. 2304(a) 
(17) as negotiation “otherwise authorized by law.” 

It is considered that 10 U.S.C. 2306(d) applies to cost-plus-fixed-fee contracts 
only. The fee limitations of 10 U.S.C. 4540, 7212 and 9540 apply to both fixed-price 
and cost-type contracts and, whether or not used as authority to negotiate, the 
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fee limitations therein are considered applicable to all 
contracts. 

5. Concerning the requirement of 10 U.S.C. 2304(g) for competition, the provi- 
sions of section XVIII of the Armed Services Procurement Regulation are fol- 
lowed with respect to the solicitations and award of architect-engineer contracts. 
Since the standards of professional practice for architects and engineers do not 
permit them to compete for contracts on a price basis, the selection of a contractor 
is based on technical ability. As set forth in ASVR 18-402.2, a minimum of three 
firms are selected. Negotiations are then conducted with the first-selected firm. 
in the event that a fair and reasonable price not in excess of the Government 
estimate cannot be obtained, negotiations are then conducted with the firm next 
in order of preference. See ASPR 18-306.2. We believe that this procedure re- 
quires the maximum competition consistent with the nature and requirements of 
the services being procured. With respect to 10 U.S.C. 2306(f), the provisions of 
the Armed Services Procurement Regulation are followed in that cost or pricing 
data together with the appropriate certificate is obtained as required under ASPR 
3-807.3. 


architect-engineer 


The concept of limiting to 6 percent the fee payable to architect- 
engineers was derived from Public Law 43, approved April 25, 1939, 
and Public Law 309, approved August 7, 1939. Sections 3 and 2 of 
Public Laws 48 and 309, respectively, provided : 


Sec. 3. Whenever deemed by him to be advantageous to the national defense, 
and providing that in the opinion of the Secretary of the Navy the existing 
facilities of the Naval Establishment are inadequate, the Secretary of the Navy 
is hereby authorized to employ, by contract or otherwise, outside architectural 
or engineering corporations, firms, or individuals for the production and delivery 
of the designs, plans, drawings, and specifications required for the accomplishment 
of any naval public works or utilities project or the construction of any naval 
vessel, aircraft, or part thereof, without reference to the Classification Act of 1923 
(12 Stat. 1488), as amended (5 U.S.C. Ch. 18), or to section 3709 of the Revised 
Statutes of the United States (41 U.S.C. 5). In no case shall the fee paid for any 
service authorized by this section exceed 6 per centum of the estimated cost, as 
determined by the Secretary of the Navy, of the project to which such fee is 
applicable. 

Sec. 2. Whenever deemed by him to be advantageous to the national defense, 
and providing that in the opinion of the Secretary of War the existing facilities of 
the War Department are inadequate, the Secretary of War is hereby authorized 
to employ, by contract or otherwise, outside architectural or engineering corpora- 
tions, firms, or individuals for the production and delivery of the designs, plans, 
drawings, and specifications required for the accomplishment of any public works 
or utilities project of the War Department without reference to the Classification 
Act of 1923 (42 Stat. 1488), as amended (5 U.S.C. ch. 18), or to section 3709 of the 
Revised Statutes of the United States (41 U.S.C. 5). In no case shall the fee 
paid for any service authorized by this section exceed 6 per centum of the esti- 
mated cost, as determined by the Secretary of War, of the project to which such 
fee is applicable. 


The two statutes are substantially similar; however, section 3 applied 
not only to public works or utilities but also to the construction of any 
naval vessel, aircraft or part thereof, whereas, section 2 was applicable 
to only public works or utilities projects. These two statutes were codi- 
fied by the act of August 10, 1956, as 10 U.S.C. 7212 and 4540, and the 
corresponding provision for the Air Force, derived from section 2, 
supra, is codified at 10 U.S.C, 9540. Both the original statutes and the 
codifications refer to contracts for “producing and delivering designs, 
plans, drawings, and specifications.” In 21 Comp. Gen. 580, we con- 
sidered the legal effect of the 6-percent fee limitation in section 2 
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supra, on a cost-plus-a-fixed-fee contract for architect-engineer services 
and stated at pages 586-587 : 


Summarizing, I find nothing in the act of August 7, 1989, or in the legislative 
history of that act, or in the general practice obtaining with respect to Govern- 
ment or private contracts for architectural or engineering services which serves 
to establish that the six-percent limitation imposed on the fees payable under 
contracts authorized by section 2 of the act was intended to relate to fixed fees 
under cost-plus-a-fixed-fee contracts. On the contrary, an examination of each of 
the factors which it is permissible to consider in aid of statutory construction 
discloses many indications that the Congress, in imposing the limitation, con- 
templated that the fee which was limited to six percent should include every- 
thing ordinarily covered by the fee in percentage-fee contracts for services of the 
type here involved. 

Our decision at 22 Comp. Gen. 464, 466, amplified the above decision 
and held: 

* * * In other words, where contracts cover both the preparation and delivery 
of designs, plans, etc., and the furnishing of supervisory services, the provision 
in the act of August 7, 1939, limiting fees of architect-engineers to 6 percent of 
the estimated cost of the project involved, applies to that part of said contracts 
which covers the “production and delivery of the designs, plans, drawings, and 
specifications.” Accordingly, in determining whether the statutory limitation 
has been exceeded there need be considered only the question as to whether the 
total of the amounts paid to the contractors as reimbursement of expenses and 
as fees for the preparation and delivery of designs, etc., exceeds 6 percent of the 
estimated cost of the project; and there need not be included in the computation 
any amounts paid to the contractor as reimbursement of expenses or as compen- 
sation for technical supervision of the work. 


We therefore agree that the codifications of the 1939 statutes apply 
to all types of contracts and that costs which do not relate to the 
preparation of designs, plans, drawings, and specifications may be 
regarded as not subject to the 6-percent limitation imposed by those 
statutes. 

However, we do not agree that the codification at 10 U.S.C. 2306(d) 
applies only to cost-plus-a-fixed-fee contracts. Section 2306(d) pro- 
vides, in pertinent part, that “The fee for performing a cost-plus-a- 
fixed-fee contract for architectural or engineering services for a public 
work or utility plus the cost of those services to the contractor may not 
be more than 6 percent of the estimated cost of that work or project, 
not including fees.” 

The foregoing is a codification of a portion of section 4(b) of the 
Armed Services Procurement Act of 1947 which reads: 

* * * and that a fee inclusive of the contractor’s costs and not in excess of 
6 per centum of the estimated cost, exclusive of fees, as determined by the agency 
head at the time of entering into the contract, of the project to which such fee 
is applicable is authorized in contracts for architectural or engineering services 
relating to any public works or utility project). * * * 

Public Law 1028, 84th Cong., 2d sess., approved August 10, 1956, 
70A Stat. 1-685, revised, codified and enacted into law Title 10 of the 
U.S. Code, entitled “Armed Forces.” Section 53 of that law, 70A Stat. 
641, specifically repealed section 4(b) of the Armed Services Procure- 
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ment Act of 1947, but it was provided in section 49(a) thereof, 70A 
Stat. 640, that: 


* * * it is the legislative purpose to restate, without substantive change, the 
law replaced by those sections on the effective date of this Act. * * * 


S. Rept. No. 2484, 84th Cong., 2d sess., on H.R. 7049—which was 
enacted as Public Law 1028—contains an explanation of this provision 
on pages 19-21: 


5. Restatement of substance 

The object of the new titles has been to restate existing law, not to make new 
law. Consistently with the general plan of the United States Code, the pertinent 
provisions of law have been freely reworded and rearranged, subject to every 
precaution against disturbing existing rights, privileges, duties, or functions. 
Adherence to the substance of existing law, however, has not always meant 
adherence to the letter of the statute. Where court decisions, opinions of officials 
such as the Attorney General or the Comptroller General, executive orders, 
regulations, or well-established administrative practice have established author- 
itative interpretations clarifying ambiguities in the law, the text has been 
reworded to express those interpretations. These changes have been explained 
in the applicable revision notes. 


6. Revision of language: style 


Codification involves the apparent paradox that laws must be changed in form 
that they may remain unchanged in substance. Not to reword the statutes that 
are being consolidated would result in obscurity, ambiguity, prolixity, and 
inconsistency. Problems of construction that do not exist when inconsistencies 
in language appear in independent enactments necessarily arise when they are 
juxtaposed in a single reenactment. 





* 








* * 
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It is sometimes feared that mere changes in terminology and style will result 
in changes in substance or impair the precedent value of earlier judicial de- 
cisions and other interpretations. This fear might have some weight were this 
the usual kind of amendatory legislation, where it can be inferred that a change 
in language is intended to change substance. In a codification statute, however, 
the courts uphold the contrary presumption: the law is intended to remain 
substantively unchanged. * * * 

The presumption that the substance of the law is intended to remain unchanged 
is strongly buttressed by the inclusion of section 49(a), providing that “In 
sectons 1-48 of this Act, it is the legislative purpose to restate, without sub- 
stantive change, the law replaced by those sections on the effective date of this 
Act.” 

It is thus imperative to consider the intent and meaning of section 
4(b) of the Armed Services Procurement Act of 1947 since the legal 
effect of this section would govern, in large measure, the interpre- 
tation of 10 U.S.C. 2306(d) from which it was derived. 

The fee limitation in section 4(b) is couched in language indicative 
of an intention to accomplish the same legislative purpose of the 
1939 statutes. The 1939 statutory limitation broadly applies “to con- 
tracts for architect-engineer services” without any reference to, or 
any indication of, an intention to restrict its applications to a specific 
type of contracting. This is reasonably supported by the fact that cost- 
plus-a-flxed-fee type of contracting was not generally used until au- 
thorized by the act of June 28, 1940, 54 Stat. 676, 677. Hence, it may 


be said that the Congress was not legislating solely in the area of 
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cost-plus-a-fixed-fee contracting. Moreover, the 1947 fee limitation, 
like the 1939 fee limitations, is one on the total compensation of an 
architect-engineer as distinguished from the other “fixed” fee or profit 
limitations imposed by the 1947 statute. 

We recognize that the legislative history references quoted in our 
decision of August 31, 1966, 46 Comp. Gen. 183, to the Administrator 
of Veterans Affairs, might support the position of your Department 
in the matter. However, we believe it more reasonable to impute to 
the Congress an intention to fix a limitation on fees payable to ar- 
chitect-engineers regardless of whether they be “fixed fees” for deter- 
mining profit or fees measuring the total compensation, however 
computed under contract, payable to professional architects or 
engineers. 

There remains, however, for consideration the weight to be given 
to the language used in the codification at 10 U.S.C. 2306(d) which 
refers only to the “fee for performing a cost-plus-a-fixed-fee contract 
for architectural or engineering services.” [Italic supplied. ] 

As stated above, section 4(b) of the Armed Services Procurement 
Act of 1947 was codified by the act of August 10, 1956, Public Law 
1028. While the historical and revision notes to 10 U.S.C. 2306 refer- 
ence section 4 of the 1947 statute as the source statute, they do not 
indicate the legislative purpose and intent of the language changes 
of the codification. However, both the Senate and House Reports on 
the codification legislation state that: “For each section of the new 
titles a revision note has been written showing the source law and ea- 
plaining significant changes and omissions.” [Italic supplied.] It there- 
fore is reasonable to conclude that no change in meaning was intended 
by the Congress from the scope of the 1947 act. See, also, pages 19-21 
of S. Rept. No. 2484, referred to above, where it is stated that “These 
changes have been explained in the applicable vevision notes.” 

In the foregoing regard, the courts will presume that a change in 
phraseology or the addition or omission of words was not intended 
to change the meaning of a particular statute unless a contrary intent 
is clearly expressed. 82 C.J.S., Statutes, section 276(b) ; Sutherland 
(Horack, 3d Ed.), Statutory Construction, section 3709. Moreover, 
it has been judicially recognized that, in proper cases, it is permissible 
to supply omitted words in legislation if to do so would avoid absurd 
or unintended results. 50 Am. Jur., Statutes, sections 234 and 447; 
Sutherland (Horack, 3d Ed.), Statutory Construction, section 4924, 
et seq. 

We are aware of the rules of statutory construction which preclude 
resort to legislative history of statutes in the absence of ambiguity. 
This “plain meaning” rule of construction was applied in early Su- 
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preme Court decisions dealing with revisions and codifications to 
preclude examination of prior statutes to determine whether errors 
of omission, etc., had been made. United States v. Bowen, 100 U.S. 
508; Cambria Iron Company v. Ashburn, 118 U.S. 54; United States v. 
Lacher, 1384 U.S. 624. But more recent decisions make it clear that, 
in addition to considering the express language of a statute, it is 
proper to also consider the original statute as well as contemporaneous 
legislation on the same subject. Association of Westinghouse Salaried 
Employees v. Westinghouse Electric Corp., 348 U.S. 487; Puerto 
Rico v. Shell Co., 302 U.S. 258, 258; Harrison v. Northern Trust Co., 
317 U.S. 476, 479; District of Columbia v. Murphy, 314 U.S. 441, 449. 
It also has been said that when the natural significance of the words 
used in a statute would produce an unreasonable result, it is not only 
proper, but necessary, to examine the legislative history of the enact- 
ments. Ozawa v. United States, 260 U.S. 178, 194. 

Although it cannot be said that the language of 10 U.S.C. 2306(d) 
is ambiguous, there is authority for concluding “ambiguity” when a 
literal interpretation of the statute would lead to an unreasonable, 
unjust, or impracticable result such as would compel the belief that 
the Congress did not intend such result. 82 C.J.S., Statutes, section 
322b(3) ; 50 Am. Jur., Statutes, section 226. Cf. Glenn v. United States, 
129 F. Supp. 914, 920, reversed on other grounds 231 F. 2d 884, 
certiorari denied 352 U.S. 926. 

Turning now to the codification of section 4(b) of the 1947 act, 
it is quite apparent that fixed-price architect-engineer contracts are 
not mentioned as subject to the 6-percent fee limitation. It is equally 
apparent that to give effect to such silence could produce an absurd 
result since, under the language of the codification, the fee limitation 
could be avoided by contracting on a fixed-price basis. It therefore 
would seem to follow that the apparent exclusion of fixed-price con- 
tracts from the fee limitation resulted from inadvertent error since, 
as we stated above, there was no legislative intent to change the law. 
In that connection, we think there can be no doubt that section 4(b) 
of the 1947 act applied to all architect-engineer contracts regardless 
of type. See B-152306, cited above. ASPR 18-306.2(b) restricts the 
fee of fixed-price architect-engineer contracts to 6 percent of the 
estimated construction cost of the project to which such architect- 
engineer services apply. Also compare ASPR 3-405.5(c) (2) which 
refers to “contracts for architectural or engineering services” not to 
cost-plus-a-fixed-fee contracts for such services. 

It is therefore our view that the fee limitations of 10 U.S.C. 2306(d) 
should not be considered as legally restricted to one type or class of 
contracting. 
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There is next for consideration the reply of the Assistant Secretary 
to our second query ; that is, the legal basis for excluding certain con- 
tract costs in applying the 6-percent fee limitation. It is stated in the 
November 5 response that certain costs, exemplified by specific cate- 
gories of costs, need not be treated as being within the statutory fee 
limitation, citing in support thereof our decisions at 21 Comp. Gen. 
580, and 22 id. 464. Additionally, it is pointed out that certain prelim- 
inary costs (field surveys and investigations) are not subject to the 
limitation. The current provisions of the Armed Services Procurement 
Regulation (ASPR) reflect the above-stated position. ASPR 18-306.2 
(b) and 18-306.3 provide with respect to firm fixed-price type architect- 
engineer contracts and cost-reimbursement contracts for architect- 
engineer services that : 

* * * If, however, the contract also covers any type services other than the 
preparation of designs, plans, drawings and specifications, that part of the 
contract price for such other services shall not be subject to the six percent (6%) 
limitation. 

We have already agreed that only the contract costs attributable to 
the production and delivery of designs, plans, drawings, etc., are 
subject to the fee limitation imposed by the 1939 statutes as codified. 
We adhere to our conclusion in 21 Comp. Gen. 580 and 22 id. 464 with 
reference to certain cost items that may be excluded from operation 
of the 1939 limitation. However, we believe application of those deci- 
sions in the broad sense to the fee limitation prescribed by 10 U.S.C. 
2306 (d) is not justified. 

It is necessary again to consider the legal import of section 4(b) 
of the 1947 act from which the codification of section 2306(d) was 
derived. 

H. Rept. No. 109, 80th Cong., 1st sess., on H.R. 1366, which was en- 
acted as the Armed Services Procurement Act of 1947, contains an 
analysis of the legislation prepared by the then War Department 
which, together with the Department of the Navy, drafted the legisla- 
tion. Page 33 of that report dealing with section 4 of H.R. 1366 reads 
in pertinent part : 

It is also directed that agreements for the furnishing of architectural or 
engineering services relating to any public works or utility project shall not 
provide for the payment of a fee in excess of 6 percent of the estimated cost of 
the project. In this instance it should be noted that the limitation of the fee 
to the. contractor is inclusive of all costs incurred by him in the performance of 
the contract. This provision follows section 3 of the act of April 25, 1939, above 
referred to (54 Stat. 591; 34 U.S.C. 556). [Italic supplied.] 

In contrast. to the 1939 statutes, the 1947 statute fixed a maximum 
fee “in contracts for architectural or engineering services.” The limita- 
tion in section 4(b) therefore relates to the maximum fee payable 
under such contracts and is not related to the “cost” of professional 
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services involved in furnishing designs, plans, etc. In fact, it is signifi- 
cant that the 1947 statute, as distinguished from the 1939 statutes, 
makes no reference to the “production and delivery of the designs, 
plans, drawings, and specifications.” Rather, the codification limits 
the fee for “performing” a contract for “architectural or engineering 
services.” Further, unlike the 1947 act, the 1939 statutes limit the fee 
which may be paid for “any service authorized” by the statutes, that is, 
services relating to the preparation and delivery of designs, plans, 
etc. We regard the 1947 limitation as codified as one upon the total 
contract price for “architectural or engineering services” and not a 
limitation upon the fee for a portion of the contract services. In our 
opinion, section 2306(d) limits the total amount (costs plus profit) 
that legally may be paid under a contract for these professional 
services irrespective of whether particular contract costs relate to 
the production and delivery of designs, plans, etce., or whether they 
represent travel expenses, costs of expert technical assistance or for 
supervision of construction, or the like. Moreover, contract costs 


categorized as engineering services are also subject to the fee limitation 


since section 2306(d) refers to “engineering” services as well as to 
“architectural” services. 

We are aware of the long-established administrative practice of 
excluding certain contract costs from application of the fee limitation 
because they do not relate to the production and delivery of designs, 
plans, etc. However, as stated above, such exclusions are bottomed on 
the particular language of the 1939 statutes as codified. The language 
of section 2306(d) is not susceptible to the same interpretation, and 
our decisions in 21 and 22 Comp. Gen. do not constitute overriding 
precedents since those decisions were concerned with the 1939 statutes 
and not with section 4(b) of the 1947 act as codified in 10 U.S.C. 
2306(d). 

While we are of the opinion that section 2306(d) permits no execlu- 
sions of costs from application of the 6-percent fee limitation, no 
action in cases involving this question will be taken by our Office 
since we are currently conducting a Government-wide review of 
architect-engineer contracting procedures generally with the view to 
submitting appropriate recommendations to the Congress early next 
year. 

The Assistant Secretary advises that both the Army and the Air 
Force utilize the authority of 10 U.S.C. 2304(a) (4) to negotiate 
domestic architect-engineer contracts, and that since 10 U.S.C. 7212, 
specifically applicable to the Navy, authorizes such contracts without 
advertising, Navy architect contracts are negotiated under 10 U.S.C. 
2304(a)(17) as “otherwise authorized by law.” In this regard, it is 
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pointed out that ASPR 3-204.3 limits the use of 10 U.S.C. 2304(a) 
(4)—the negotiation exception relating to personal or professional 
services—to situations wherein no other negotiation exception is avail- 
able. We are further advised that the fee limitations of the 1939 
statutes as codified are considered to be applicable to all architect- 
engineer contracts whether or not such statutes are used as the 
authority to negotiate the contracts. 

We are of the opinion that the 1939 statutes as codified, as well 
as 10 U.S.C. 2304(d), constitute basic authority to negotiate architect- 
engineer contracts. While only 10 U.S.C. 7212 specifically authorizes 
the Navy to procure these professional services without advertising, 
both the Army and the Air Force would appear to have the equivalent 
authority under 10 U.S.C. 4540 and 9540, respectively. The 1939 
statutes upon which all three codifications are based excepted the 
procurement of architect-engineer services from the advertising stat- 
ute. However, Public Law 1028, which codified the pertinent portions 
of the 1939 statutes, did not carry forward the advertising exemption 
with respect to the Army as it did specifically in the case of the Navy. 
See pages 308 and 524 of S. Rept. No. 2484, 84th Cong. 2d sess., on 
the codification legislation. The basis for the omission in the case 
of the Army is not explained in the legislative history of the codifica- 
tion statute or in the historical and revision notes to the applicable 
code sections. However, since section 49 of the codification statute 
provided that it was the legislative purpose to “restate, without sub- 
stantive change,” the law superseded by the codification, we feel that 
the omission of the advertising exemption was inadvertent. For this 
reason, and in the light of the principles of statutory construction 
discussed above, we believe that sections 4540 and 9540 of Titie 10 
should be regarded as a basis for authorizing the negotiation of 
architect-engineering contracts pursuant to 10 U.S.C. 2304(a) (17). 

We do not, however, believe that the codifications of the 1939 
statutes are self-executing. Under these statutes, the head of the 
military department must determine that it is advantageous to the 
national defense and that existing military facilities are inadequate 
before the procurement authority of those statutes may be invoked. 
See S. Rept. No. 263, 76th Cong., 1st sess., on H.R. 4278 which was 
enacted as Public Law 43, approved April 25, 1939, and companion 
H. Rept. No. 1312, 76th Cong., 1st sess. We assume that sufficient 
statutory bases exist for a delegation of authority to make the determi- 
nations required by the codifications. See 10 U.S.C. 133(d), and section 
5 of Reorganization Plan No. 6 of 1953, 67 Stat. 639, 5 U.S.C. 133z- 
15 note (1958 Ed.). 
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The 6-percent limitation of the 1939 codifications has reference only 
to those architect-engineer contracts negotiated under those codifica- 
tions. Hence, the permissive exclusions of costs from application of 
that fee limitation may be reflected only in contracts executed pursuant 
to those codifications and not in contracts executed pursuant to the 
negotiation authority of 10 U.S.C. 2304(a) (4). In the latter respect, 
we point out again that the fee limitation of section 2306 (d)—applica- 
ble to contracts negotiated under section 2304(a) (4)—should net be 
restricted to costs involving only the preparation and delivery of 
designs, plans, etc., such as is the case under the 1939 codifications. 

We are further advised in the November 5 letter that, with reference 
to the requirements of 10 U.S.C. 2304(g) for competitive negotiation, 
the provisions of section XVIII, ASPR, are followed in the solicita- 
tion and award of architect-engineer contracts. In this regard, it is 
pointed out that since the standards of professional practice of archi- 
tects and engineers do not permit price competition for award of a con- 
tract, the selection of the contractor is based on technical ability. The 
selection and negotiation procedures as set out in ASPR 18-402.2 and 
in ASPR 18-306.2(a), respectively, reflect the foregoing principle. 

ASPR 3-805.1 which prescribes the negotiation procedures to be 
applied in the selection of offerors for negotiation and award is an 


implementation of 10 U.S.C. 2304(g). That provision of law reads as 
follows: 


(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals shall be solicited from the maximum number of qualified sources con- 
sistent with the nature and requirements of the supplies or services to be pro- 
cured, and written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range, price, and other 
factors considered: Provided, however, That the requirements of this subsection 
with respect to written or oral discussions need not be applied to procurements 
in implementation of authorized set-aside programs or to procurements where it 
can be clearly demonstrated from the existence of adequate competition or 
accurate prior cost experience with the product, that acceptance of an initial 
proposal without discussion would result in fair and reasonable prices and 
where the request for proposals notifies all offerors of the possibility that award 
may be made without discussion. [Italic supplied. } 


The pertinent provisions of part 8—Price Negotiation Policies and 
Techniques—of secti , ASPR, which are particule for consid- 
lechniques—of section III, ASPR, which are particularly for consid 
eration here are as follows: 

3-804 Conduct of Negotiations. Evaluation of offerors’ or contractors’ pro- 
posals, including price revision proposals, by all personnel concerned, with the 
procurement, as well as subsequent negotiations with the offeror or contractor, 
shall be completed expeditiously. Complete agreement of the parties on all basic 
issues shall be the objective of the contract negotiations, Oral discussions or writ- 


ten communications shall be conducted with offerors to the extent necessary to 
resolve uncertainties relating to the purchase or the price to be paid. * * * 


* + * + « * « 


277-066 O-68—38 
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3-805.1 General. 

(a) After receipt of initial proposals, written or oral discussions shall be con- 
ducted with all responsible offerors who submit proposals within a competitive 
range, price and other factors considered, except that this requirement need not 
necessarily be applied to: 

(i) procurements not in excess of $2,500: 

(ii) procurements in which prices or rates are fixed by law or regulations; 

(iii) procurements in which time of delivery will not permit such discussions ; 

(iv) procurements of the set-aside portion of partial set-asides or by small 
business restricted advertising ; 

(v) procurements in which it can be clearly demonstrated from the existence 
of adequate competition or accurate prior cost experience with the product or 
service that acceptance of the most favorable initial proposal without discussion 
would result in a fair and reasonable price. (Provided, however, that in such 
procurements, the request for proposals shall notify all offerors of the possibility 
that award may be made without discussion of proposals received and hence, 
that proposals should be submitted initially on the most favorable terms from a 
price and technical standpoint which the offeror can submit to the Government. 
In any case where there is uncertainty as to the pricing or technical aspects of 
any proposals, the contracting officer shall not make award without further 
exploration and discussion prior to award, Also, when the proposal most advan- 
tageous to the Government involves a material departure from the stated require- 
ments, consideration shall be given to offering the other firms which submitted 
proposals an opportunity to submit new proposals on a technical basis which is 
comparable to that of the most advantageous proposals * * *. 

(b) Whenever negotiations are conducted with more than one offeror, no 
indication shall be made to any offeror of a price which must be met to obtain 
further consideration since such practice constitutes an auction technique which 
must be avoided. After receipt of proposals, no information regarding the num- 
ber or identity of the offerors participating in the negotiations shall be made 
available to the public or to any one whose official duties do not require such 
knowledge. Whenever negotiations are conducted with several offerors, while 
such negotiations may be conducted successively, all offerors selected to partici- 
pate in such negotiations (see (a) above) shall be offered an equitable oppor- 
tunity to submit such price, technical, or other revisions in their proposals as 
may result from the negotiations. * * *. 

(c) Except where cost-reimbursement type contracts are to be used (see 
3-805.2), a request for proposals may provide that after receipt of initial techni- 
cal proposals, such proposals will be evaluated to determine those which are 
acceptable to the Government or which, after discussion, can be made accept- 
able, and upon submission of prices thereafter, award shall be made to that 
offeror of an acceptable proposal who is the low responsible offeror, 

(d) The procedures set forth in (a2), (b) and (c) above may not be applicable 
in appropriate cases when procuring research and development, or special serv- 
ices (such as architect-engineer services) or when cost-reimbursement type con- 
tracting is anticipated. Award of a contract may be properly influenced by the 
proposal which promises the greatest value to the Government in terms of pos- 
sible performance, ultimate producibility, growth potential and other factors 
rather than the proposal offering the lowest price or probable cost and fixed fee. 

(e) When, during negotiations, a substantial change occurs in the Govern- 
ment’s requirements or a decision is reached to relax, increase or otherwise 
modify the scope of the work or statement of requirements, such change or 
modification shall be made in writing as an amendment to the request for pro 
posal or request for quotations, and a copy shall be furnished to each prospective 
contractor. * * *. 


While subsection (d) provides that architect-engineer contracts 


may be excluded from the above procedures, ASPR 3-102(c) 


provides: 


Negotiated procurements shall be on a competitive basis to the maximum 
practical extent. * * *. 
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The procedures followed in obtaining architect-engineer services in 
essence result in “sole source” procurement in that once a prospective 
contractor is “selected” on the basis of technical ability, negotiations 
are conducted with him alone to the exclusion of other equally quali- 
fied architect-engineers. An examination of part 4 of ASPR XVIII 
reveals that the procedures for the “selection” of architect-engineer 
firms for the award of contracts do not conform strictly to the require- 
ments of ASPR 3-500, et seq., respecting the preparation of requests 
for proposals or request for quotations. Under current procedures, 
architect-engineers are selected from those firms which, after filing 
GSA Standard Form 251, “U.S, Government Architect-Engineer 
Questionnaire,” are listed in an architect-engineer qualifications data 
file. These provisions of ASPR XVIII are somewhat inconsistent with 
the provisions of ASPR IIT dealing with procurements by negotiation 
generally. These provisions in ASPR III which, in the main, are im- 
plementations of the negotiation authorizations and limitations pre- 
scribed in Title 10 of the U.S. Code substantially reflect the long- 
established administrative practices employed in securing architect- 
engineer services. ASPR 18-402.1 is illustrative of the practices 
followed : 

Selection Policy. The selection of architect-engineer firms for professional 
services contracts shall be accomplished in accordance with the procedures set 
forth in this part. Such selection shall not be based upon competitive bidding 
procedures, but rather upon the professional qualifications necessary for the 


satisfactory performance of the services required, subject to the following addi- 
tional considerations : 


(i) specialized experience of the firm in the type of work required ; 
(ii) capacity of the firm to accomplish the work in the required time; 


(iii) past experience, if any, of the firm with respect to performance on De- 
partment of Defense contracts ; 


(iv) location of the firm in the general geographical area of the project, pro- 


vided that there is an appropriate number of qualified firms therein for consid- 
eration; and 


(v) volume of work previously awarded to the firm by the Department of 
Defense, with the object of effecting an equitable distribution of Department of 
Defense architect-engineer contracts among qualified architect-engineer firms. 


Department of Defense Directive No. 4105.45 prescribing uniform 
standards for the employment and payment of architect-engineer 
services further exemplifies these practices. 

In our opinion, the present practices followed in the negotiation of 
architect-engineer contracts represent a deviation from the statutory 
requirements expressed in 10 U.S.C. 2304(g) that proposals from a 
maximum number of qualified sources shall be solicited and that writ- 
ten or oral discussions be conducted with all responsible offerors who 


submit proposals within a competitive range, price and other factors 
considered. 
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4) 


In this regard 43 Comp. Gen. 353, 370-871, held in pertinent part: 


* * * it would appear to be especially pertinent to note that H.R. 1366, 80th 
Congress, which subsequently was enacted as the Armed Services Procurement 
Act of 1947, 41 U.S.C. 151 note (1952 Hd.), originally included, as Section 
1(xii), a request for authority to negotiate under the following circumstances: 

“(xii) for supplies or services as to which the agency head determines that 
advertising and competitive bidding would not secure supplies or services of a 
quality shown to be necessary in the interest of the Government.” 

As passed by the House of Representatives, H.R. 1366 included this authority, 
and the necessity and justification for its enactment by the Senate was pre- 
sented to the Senate Committee on Armed Services by the Assistant Secretary 
of the Navy during hearings on June 24, 1947, with the following concluding 
statement: 

“Where quality is a matter of critical—in many cases life-and-death—im- 
portance, discretion must reside in the services to select sources where experi- 
ence, expertness, know-how, facilities and capacities are believed to assure prod- 
ucts of the requisite quality. Where national security or the safety and health 
of personnel of the services are involved, any compromise of quality dictated by 
mandatory considerations of price would be indefensible. (See page 15, Hear- 
ings before the Committee on Armed Services, United States Senate, on H.R. 
1366, 80th Congress, )” 

Notwithstanding the above, the Senate Armed Services Committee deleted this 
provision from the bill and explained its action at page 3, S. Rept. No. 571, 80th 
Congress, as follows: 

“The bill was amended by deleting the authority to negotiate contracts for the 
purpose of securing a particular quality of materials. Your Committee is of the 
opinion that this section is open to considerable administrative abuse and would 
be extremely difficult to control. For this reason it has been eliminated.” 

* * * ak a ob ae 

The rejection by the Congress of this request for negotiation authority must 
therefore be construed as a prohibition against the negotiation of contracts 
without price competition, where the failure to obtain price competition is based 
solely upon a determination by the contracting agency that a _ particular 
prospective contractor will deliver supplies and/or services of a higher quality 
than any other contractor. 41 Comp. Gen. 484. 


In a detailed analysis of the provisions of H.R. 1566, referred to 
above, contained in H. Rept. No. 109, 80th Cong., Ist Ssess., it was stated : 


Procurement by negotiation as practiced by the services and industry consists 
of first securing informal quotations from as many sources as practicable, usually 
accompanied by break-downs of elements of cost. Separate negotiations then 
usually begin with the lower bidders, in order to reduce the price by eliminating 
unnecessary or unjustified charges. When the best possible agreement has been 
reached, an appropriate contract is awarded the successful firm. Experience has 
shown that by careful negotiation and by drafting a suitable contract it is 
frequently possible to secure substantial savings for the Government. Negotiation, 
properly employed, can promote and intensify competition. 

The chief difference between the two methods of procurement lies in the fact 
that the advertising system is largely mechanical in requiring award to the 
responsible bidder offering the lowest original bid. In contrast, negotiation allows 
the use of discretion and provides the opportunity to arrive at better terms. 


See, also, pages 16 and 17 of H. Rept. No. 1959, 86th Cong., 2d sess., 
of a Special Subcommittee of the Committee on Armed Services, [Louse 
of Representatives, on Procurement Practices of the Department of 
Defense. 

Therefore, it would appear that “negotiation” as contemplated by 
section 2(c) of the Armed Services Procurement Act of 1947 (10 U.S.C, 


2304(a)) was intended to mean “competitive negotiation” whereby all 
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qualified firms are to be given an opportunity to submit priced pro- 
posals which, if truly competitive, ordinarily would be the subject of 
oral or written discussions with procurement personnel. 

The term “negotiation” was defined in Public Law 87-653 which 
added a new subsection “g” to 10 U.S.C. 2304. S. Rept. No. 1884, 87th 
Cong., 2d sess., on H.R. 5532, which was enacted as Public Law 87-653, 
stated in pertinent part : 


Existing procurement law does not define the word “negotiation” except to 
indicate that it means “make without formal advertising.” Section (c) of the bill 
would add a new section to procurement law requiring, with certain exceptions, 
that oral or written discussions be had in negotiated procurements with all 
responsible offerors who submit proposals within a competitive range. Excepted 
from this requirement would be procurements involving not more than $2,500, 
those in which prices or rates are fixed by law or regulations, those in which time 
of delivery will not permit such discussions, those involving authorized set- 
aside programs, and those in which it can be clearly shown that adequate competi- 
tion or prior cost experience is likely to produce reasonable prices without such 
discussions. In the latter exception the request for proposals should notify all 
offerors of the possibility that the award may be made without discussions. 

If discussions are unnecessary in the ordinary case, it is difficult to understand 
that the procurement could not have been accomplished by formal advertising. At 
the same time, an inflexible requirement for discussions with all offerors could 
encourage the offerors to pad their initial proposals and not to quote their best 
prices first. 


H. Rept. No. 1638 on H.R. 5532 contains the following observa- 
tions as to “negotiation” : 


Section (e) contains both direction and mandate with respect to negotiated 
procurement and the method by which it shall be conducted. 

The Armed Services Procurement Act of 1947 did not define what should 
constitute negotiation. In the codification of 1958, the act was reworded to state 
that there were two categories of procurement, by method: (1) Formal adver- 
tised sealed competitive bidding, and (2) negotiated procurement. 

The problem has usually been one of interpreting what was meant by 
“negotiation.” 

This word is not defined in the statute. But the word does have a meaning in 
common parlance. It is that when negotiations are invited and proposals for 
negotiations are offered, there should be written or oral discussions. 

The Military Establishment have not always been ready to grant that dis- 
cussions should take place. This section provides (and it is not objected to by the 
Department of Defense and it was proposed by the Comptroller General) to 
emphasize not only the value but the necessity for written or oral discussions 
before final pricing and award of contracts when the proposers are within a 
competitive range, price and other factors considered. 

This section likewise recognizes that where unilateral set-asides have been 
made, discussions are not necessary to the final determination. Competition as to 
price has already occurred, and the qualification of the concern is under one of 
the three set-aside programs already defined. Award, therefore, does not require 
discussions either as to price or performance. Discussions would be futile. 

The section, however, gives authority, now being exercised with fewer restric- 
tions in 3-805 of the Armed Services Procurement Regulations. Awards are now 
made without discussion, when the offerors have been notified in advance that 
final and firm proposals are to be made. Under this provision, such invitations 
may be issued only when there is a clear evidence of adequate competition or 
where there is accurate, prior cost experience with the product. This must be de- 
termined before award. The Comptroller General supported in principle and the 
Department of Defense supports this section. 

It is a salutary and workable law which meets almost all requirements for 
negotiation ; if not in language, at least by definition. 
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The then General Counsel of the Department of Defense further 
testified with reference to subsection “e,” which was enacted as 10 
U.S.C, 2304(g2), that: 

Subsection (e) would amend section 2304 by adding a new subsection (¢) which 
would prescribe the following requirements as to all negotiated procurements in 
excess of $2,500 in which rates or prices are not fixed by law or regulation and 
in which time of delivery will permit: 

(1) It would require that proposals be solicited from the maximum number 
of qualified sources consistent with the nature and requirements of the supplies 
or services to be procured ; and 

(2) It would require that written or oral discussions be conducted with all 
responsible offerors who submit proposals within a competitive range, price and 
other factors considered, with the exception of procurements in implementation of 
authorized set-aside programs, or of procurements where it can be clearly 
demonstrated from the existence of adequate competition or accurate prior cost 
experience that acceptance of an initial proposal without discussions would 
result in fair and reasonable prices. 

With respect to the first requirement, it has always been the policy of the 
Departinent of Defense, and our regulations so provide, that in negotiated 
procurement, proposals will be solicited from the maximum number of qualified 
sources of supplies or services Consistent with the nature of, and requirement for, 
the supplies or services to be procured. 

The foregoing would seem to present an incongruous situation 
where a strict, literal interpretation of the statute would produce a 
result in contravention of the longstanding standard of professional 
practice of architects and engineers which precludes price competition 
between members of these professions. 

Even recognizing the all-inclusive effect of 10 U.S.C. 2304(g@) on the 
negotiation of contracts, it is also recognized that the statute provides 
that “competitive” negotiation shall be “consistent with the nature 
and requirements” of the services to be procured. We are not prepared 
to say that the standard of professional practice constitutes, in and of 
itself, a sufficient basis for concluding that the “competitive” negotia 
tion of architect-engineer contracts would not be “consistent with the 
nature and requirements” of the services to be procured. However, in 
view of the longstanding administrative practice, we will not raise any 
objection to the negotiation procedures presently being utilized. We 
believe it appropriate for our Office to fully inform the Congress of 
the matter in our report on the Government-wide review of the inter- 
pretations and applications of the statutory 6-percent fee limitation 
imposed on architect-engineer contracts. 

We note that the cost or pricing and the certification requirements 
of 10 U.S.C. 2806(f), as implemented by ASPR 3-807.3, e¢ seq., are 
being followed in the case of such procurements. We will, of course, 
recognize in our report the views and comments of your Department as 
expressed in the November 5, 1966, letter. 

We wish to express our appreciation for the assistance rendered to us 


in connection with our current review. 
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Contracts—Architect, Engineering, Etec., Services—Fees—Limita- 
tions—Computation 


The 6-percent fee limitation prescribed for architect-engineer (A-E) contracts 
executed by the General Services Administration not only applies to all types of 
contracts, but also includes all costs incurred in the performance of A—E con- 
tracts, and 41 U.S.C. 254(b) not limiting costs to the professional services re- 
quired in the preparation of designs, plans, drawings, and specifications, or any 
costs categorized as engineering services, but imposing a limitation on the total 
compensation payable for all services performed under A—E contracts, regardless 
of whether the cost represents travel expenses, consultant fees, reproduction 
expenses, supervision of construction, preliminary engineering effort, or the like, 
no cost exclusions may be permitted in complying with the fee limitation in 
section 254(b). 

To the Administrator, General Services Administration, Decem- 


ber 19, 1966: 

We refer to a letter dated November 8, 1966, with enclosures, from 
the Commissioner, Public Buildings Service, in response to our request 
for comments on certain matters pertinent to our current Government- 
wide review of the applications and interpretations of the statutory fee 
limitation on architect-engineer (A—E) contracts. 

The statutory fee limitation applicable to the procurement of A—E 
services by the General Services Administration (GSA) is contained in 
section 304(b) of the Federal Property and Administrative Services 
Act of 1949, as amended, 41 U.S.C. 254(b). That subsection provides, 
.n pertinent part, as follows: 

* * * a fee inclusive of the contractor’s costs and not in excess of 6 per 
centum of the estimated cost, exclusive of fees, as determined by the agency head 
at the time of entering into the contract, of the project to which such fee is 
applicable is authorized in contracts for architectural or engineering services 
relating to any public works or utility project). * * * 

An examination of the legislative history of that act reveals an 
intent to extend to the General Services Administration the same flex- 
ible procurement principles of the Armed Services Procurement Act of 
1947. See S. Rept. No. 475, 81st Cong., 1st sess., page 5; H. Rept. No. 
670, 81st Cong., 1st sess., page 6. In conformity with that intent, section 
304(b) was enacted using the exact language of section 4(b) of the 1947 
act. 

The Commissioner’s letter recognizes that the statutory limitations 
contained in sections 4(b) and 304(b) apply to all types of contracts 
and are not restricted solely to contracts on a cost-plus-fixed-fee basis. 
It is maintained, however, that since section 4(b) of the 1947 act is 
based on the act of April 25, 1939, 53 Stat. 590, and the act of 
August 7, 1939, 53 Stat. 1240 (now codified as 10 U.S.C. 7212 and 4540, 
respectively), A—E services not related to the “production and delivery 
of the designs, plans, drawings, and specifications” are not subject to 
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the fee limitation. On this basis, it is indicated that it is the practice of 
GSA to exclude the following types of A-—E services from the fee 
limitation prescribed by section 304(b) of the 1949 act: 

a. Investigative services including, but not limited to the following: 

Determination of program of requirements ; 

Determination of feasibility of proposed project 

Preparation of measured drawings of existing facility ; 

Subsurface investigation ; 

Structural, electrical and mechanical investigations of existing facility ; 
Surveys: topographic, boundary utilities. 

b. Special consultant services not normally available in organizations of 
architects or architect/engineers. Such services are occasionally needed in 
functional areas which are unusual to typical building design. 

ce. Other: 

Reproduction of approved designs through models, color renderings, photo- 
graphs or other presentation media ; 

Travel, per diem ; 

Supervision of construction ; 

All services that are not integrally a part of the production and delivery of 
plans, designs, drawings and specifications. 

In our decision to the Secretary of Defense, December 12, 1966, 46 
Comp. Gen. 556, we held that the original 1939 statutes and the codifi- 
cations thereof “apply to all types of contracts and that costs which 
do not relate to the preparation of designs, plans, drawings, and 
specifications may be regarded as not subject to the 6-percent limita- 
tion imposed by those statutes.” 

However, we do not feel that this conclusion should be reached with 
regard to the limitation contained in section 304(b). This section 
establishes a maximum fee “in contracts for architectural or engineer- 
ing services” without limitation or reference to the “production and 
delivery of the designs, plans, drawings and specifications.” Apart 
from the broad language of that section, the omission of the specific 
language contained in the 1939 act is itself a significant indication that 
no exclusions from application of the fee limitation were intended by 
the Congress. Moreover, an analysis of section 4(b) prepared by the 
then War Department which, together with the Department of the 
Navy, drafted the legislation states that “the limitation of the fee to 
the contractor is inclusive of all costs incurred by him in the perform- 
ance of the contract.” [Italic supplied.] See page 33 of H. Rept. No. 
109, 80th Cong., Ist sess. 

In our opinion, section 304(b) of the Federal Property and Admin- 
istrative Services Act is not limited solely to the costs of professional 
services incurred in that segment of the contract requiring the prep- 
aration of designs, plans, etc. Rather, it imposes a limitation on the 
total compensation payable for all services performed under the 
architect-engineer contract, regardless of whether the cost of these 
services represents travel expenses, consultant fees, reproduction 


expenses, supervision of construction, preliminary engineering effort, 


Co 
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or the like. Furthermore, it is quite clear that the explicit language 
of the statutory limitation requires the inclusion of all costs categor- 
ized as engineering services in computing compliance with the fee 
limitation. Therefore, the holding in our decision to the Secretary of 
Defense that 10 U.S.C. 2306(d) permits no cost exclusions from appli- 
cation of the 6-percent fee limitation is equally applicable here in the 
case of 41 U.S.C. 254(b). 

The Commissioner makes reference to our decisions in 21 Comp. 
Gen. 580 and 22 id. 464 as supporting the cost exclusion practice. But 
these decisions, like the administrative practice of excluding certain 
contract costs, were based solely on the restrictive language of the 1939 
acts. While we affirm these decisions insofar as the codifications of the 
1939 acts are concerned, they are not dispositive of the question 
whether cost exclusions are permissible under the all-inclusive lan- 
guage of section 254(b). 

Although we are of the opinion that section 254(b) of the Property 
Act permits no exclusions of costs in determining compliance with the 
6-percent fee limitation, no present action with reference thereto will 
be taken by our Office. The views and comments of the Commissioner 
as expressed in his letter and enclosures thereto will be appropriately 
recognized in our proposed report to the Congress. 

We wish to express our appreciation for the assistance rendered to 
us in connection with our current review. 


[ B-157665 


Pay—Retired—Increases—Cost of Living Increases—<Active Duty 
Recall 


The cost-of-living increase in retired pay of 3.7 percent effective December 1, 
1966, under 10 U.S.C. 1401la(b), based on a Consumer Price Index increase, 
authorized for members and former members of the uniformed services entitled 
to retired or retainer pay before December 1, 1966, may be paid to members who 
retired prior to December 1, 1966, and were recalled to active duty without a 
break in service, reverting to the retired list on or after December 1, 1966, the 
members although continuing in an active status becoming entitled to retired 
pay prior to December 1, 1966. 


Pay—Retired—Increases—Cost of Living Increases—Disability Re- 
tirement Changes 


Members of the uniformed services who had been placed on the Temporary 
Disability Retired List prior to December 1, 1966, removed from the List on 
November 30, 1966, and placed on the Permanent Disability Retired List Decem- 
ber 1, 1966, are entitled to the 3.7 percent cost-of-living increase in retired pay 
effective December 1, 1966 under 10 U.S.C. 140la(b), based on the Consumer 
Price Index increase, authorized for members and former members entitled to 
retired or retainer pay before December 1, 1966, no basic change having occurred 
in the member’s entitlement to disability retired pay from a date preceding 
December 1, 1966, an entitlement that is not defeated because a member’s per- 
centage of disability was changed when his name was placed on the Permanent 
Disability Retired List. 
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Pay—Retired—Increases—Cost of Living Increases—Disability Re- 


tirement Changes 


Members of the uniformed services placed on the Temporary Disability Retired 
List prior to December 1, 1966, who having recovered from disability are removed 
from the List on November 30, 1966, and permanently retired under some other 
retirement statute as of December 1, 1966, are not entitled to the Consumer 
Price Index increase in retired pay prescribed by 1401la(b), which became effec- 
tive December 1, 1966, the right of the members to the increase having ceased 
before December 1, 1966. 


To the Secretary of Defense, December 19, 1966: 

Further reference is made to letter of November 9, 1966, from the 
Assistant Secretary of Defense (Comptroller) forwarding Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
389 and requesting decision on certain questions set forth therein as 


follows: 


Is the cost of living increase in retired pay of 3.7 percent effective 1 December 
1966, pursuant to the authority contained in section 1401la(b), title 10, United 
States Code, as amended, authorized in the computation of retired pay of per- 
sonnel in the following categories? 

a. Members who were retired prior to 1 December 1966, immediately recalled 
to active duty without a break in service, and who revert to the retired list on 
or after 1 December 1966. 

b. Members placed on the Temporary Disability Retired List prior to 1 Decem- 
ber 1966, removed therefrom on 30 November 1966 by reason of a determination 
of permanent disability, and placed on the Permanent Disability Retired List 
1 December 1966. 

ec. Members placed on the Temporary Disability Retired List prior to 1 Decem- 
ber 1966, removed therefrom on 30 November 1966 because of recovery from the 
disability and permanently retired under some other retirement statute 1 
December 1966. 


Section 140la(b), Title 10, U.S. Code, was amended effective Sep- 
tember 1, 1965, by section 5(b), Public Law 89-132, 79 Stat. 547, to 
provide as follows: 


The Secretary of Defense shall determine the per centum that the Consumer 
Price Index for each calendar month after the calendar month immediately pre- 
ceding the effective date of this Act has increased over the base Consumer Price 
Index (that for the calendar month immediately preceding the effective date 
of this Act or, if later, that used as the basis for the most recent adjustment of 
retired pay and retainer pay under this subsection). If the Secretary determines 
that, for three consecutive calendar months, the index has shown an increase 
of at least 3 per centum over the base index, the retired pay and retainer pay 
of members or former members of the Armed Forces who became entitled to that 
pay before the first day of the third calendar month beginning after the expira- 
tion of those three months shall be increased, effective that day, by the highest 
per centum of increase in the index during those three months, adjusted to the 
nearest one-tenth of 1 per centum. [Italic supplied. | 


In Committee Action No. 389 it is stated that the Secretary of 
Defense has determined, under the authority prescribed in section 
1401a(b), that the Consumer Price Index has shown an increase of at 
least 3 per centum over the base index during the months of July, 
August and September 1966, and that the highest per centum of 
increase in the index during those months was 3.7 per centum. Hence 
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the retired pay and retainer pay of members or former members of the 
Armed Forces “who became entitled to that pay” before December 1, 
1966, was increased by 3.7 per centum on that date and the retired pay 
and retainer pay of those members or former members of the Armed 
Forces who become entitled thereto after November 30, 1966, will not 
be so increased. 

When a member of the Armed Forces is retired and immediately 
recalled to active duty as a retired person no break occurs in the receipt 
of active duty pay. However, entitlement to retired pay in such a case 
reasonably may be considered as accruing to the individual concerned 
on the effective date of retirement although temporarily suspended 
because the member’s continuation in an active duty pay status pre- 
cludes payment of retired pay to him. See 30 Comp. Gen. 429 and 
compare 42 Comp. Gen. 153, 155. 

The law expressly provides for a percentage increase in the retired 
pay or retainer pay of members or former members of the Armed 
Forces “who became entitled to that pay” before December 1, 1966. 
We find nothing in the language of the law or its manifest purpose 
which requires a conclusion that a retired member or former member 
of the Armed Forces actually must be in receipt of retired pay or 
retainer pay prior to December 1, 1966, in order to qualify for the 
percentage increase. Question a is answered in the affirmative. 

Question b also is answered in the affirmative since it is evident that 
in the circumstances stated there is no basic change in the individual’s 
entitlement to receive disability retired pay from a date preceding 
December 1, 1966. We do not think that a different conclusion would be 
required even in the case of a member whose percentage of disability 
was changed when his name was placed on the permanent disability 
retired list on December 1, 1966. In such a case the member’s right to 
disability retired pay in some amount prior to December 1, 1966, and 
his right to have his name placed on the retired list on that date both 
arose because of disability retirement proceedings initiated under 
chapter 61, 10 U.S. Code. 

With respect to question c, it appears clear that if the member 
recovered sufficiently early to have his name removed from the tem- 
porary disability retired list on October 1, 1966, he would not get the 
benefits of the 3.7 per centum increase in retired pay if he were retired 
under another provision of law effective December 1, 1966. The same 
result would seem to follow if his name were removed from that list on 
November 29, 1966. We see no reason why a different result should fol- 


low where, as suggested in question c, his name was so removed on 
November 30, 1966. In either situation the disability retirement pro- 
ceedings would have terminated permanently before December 1, 1966, 
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without his having been retired for disability. A right to “that pay” 
mentioned in the statute—here, retired pay based on physical disa- 
bility, entitlement to which accrued prior to December 1, 1966—ceased 
before December 1, 1966, and, in our view, the member involved should 
have no greater rights than any other officer who retired effective on 
that date under any other provision of law. 

Question c is answered in the negative. 


B-159569 
[ 


Bids—Evaluation—Government Equipment, Ete.—Failure to Indi- 
cate Use 

The acceptance of the proposal made by a bidder on urgently needed procure- 
ment during a presolicitation conference to use the rent-free Government-owned 
facility already in its possession under another Government contract, without 
amending the solicitation to inform bidders that the use of a Government-owned 
facility would be permitted, subject to paragraph 13-402 of the Armed Services 
Procurement Regulation requiring an evaluation factor to be established to elim- 
inate the competitive advantage from the rent-free use of Government property, 
was not prejudicial to a bidder who did not have the use of a Government plant 
available to produce the procurement, even though there is no excuse for the 
failure of the contracting officer to advise all bidders that use of a Government- 
owned facility would be permitted. 

Bids—Evaluation—Government Equipment, Ete.—Equalization of 
Competitive Advantage 

Although the competitive advantage to be gained by a bidder furnished or | er- 
mitted to use Government property or facilities was to be offset, bidders should 
have been advised in advance, pursuant to section 13-506 of the Armed Services 
Procurement Regulation, of the offsetting evaluation factors so the factors could 
be taken into account in preparing bids. However, even though a bidder was not 
advised of the offsetting evaluation factors that would have affected its estimate 
of a competitor’s bid, the bidding competition was not invalid, the failure to 
disclose the offsetting factors not having given the successful bidder an improper 
competitive advantage. 


To Gadsby, Maguire, Hannah & Merrigan, December 19, 1966: 


We refer to your letters of October 6 and 28, 1966, as well as to the 
other correspondence submitted in behalf of your client, American 
LaFrance (ALF), Division of Automatic Sprinkler Corporation, pro- 
testing against the award made under RFP No. AMC(T) 23-195-156 
66 issued by United States Army Mobility Equipment Command. 

The above RFP was issued on December 21, 1965, for a quantity of 
90 each 6,000 pound capacity forklift trucks made in accordance with 
a referenced Military Specification. This specification called for an ex- 
tensive engineering effort on the part of the contractor. The RFP pro- 
vided that no Government Furnished Property (GFP) or services 
would be furnished except for 90 Log Book Binders, 90 Cotton Duck 
Cases and 90 Fire Extinguishers. 
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Closing date for receipt of proposals was originally set for January 
21, 1966, but the date was extended under various amendments to the 
RFP because of changes in the specification requirements and pending 
anticipated increases in the number of trucks. Under an Amendment 
No. 7 dated April 1, 1966, the requirement was finally fixed at 789 
trucks and the closing date for proposals was set for April 11, 1966. 
(An Amendment No. 8 to the RFP dated April 4, 1966, did not in- 
crease the 789 quantity nor change the April 11, 1966, closing date.) 
All these amendments were sent to all the firms on the applicable mail- 
ing list. 

On April 11, 1966, one proposal was received; however, that. pro- 
posal was not considered acceptable. The Army Command felt that a 
new approach was necessary. It had an urgent need for the vehicles 
but was faced with the fact that there were no known proven producers 
of the equipment. Therefore, it was decided to proceed under the so- 
called “Queen Bee” concept : a prototype or pilot model would be made 
available to industry for duplication. On April 13, 1966, a message 
was sent to 11 potential bidders, including ALF, announcing a pre- 
solicitation conference at Fort Lee, Virginia, for April 22, 1966, where 
the pilot model was to be on display. Certain drawings and an earlier 
version of the previously required specification were cited, but the 
message made clear that the pilot model was to serve as the basic re- 
quirement of the contract. The presolicitation conference was then re- 
scheduled by a later message to April 25, 1966. 

A number of firms, ALF included, sent representatives to the April 
25 conference. The contracting officer reports that the industry people 
at the conference were advised that the original RFP would be used 
in order to avoid any further administrative delays and that any 
changes in the required clauses would be issued under RFP amend- 
ments. The urgency of the need was explained, with the emphasis 
placed on final delivery by June 30, 1967, if possible. One of the firms 
in attendance at the conference asked about the use of Government 
property in the hands of a bidder. Here the record is in dispute. Ac- 
cording to the contracting officer the reply was to the effect that “bid- 
ders could submit proposals predicated upon the use of Government 
owned production equipment and facilities in their possession.” The 
ALF representatives recall the matter differently. They say that the 
inquiry related to special tooling and that in response the conferees 
were told they could base a proposal on such tooling in their possession. 
It is contended that no reference was made by anyone regarding the 
use of Government facilities. 

In any event, a May 25, 1966, closing date for proposals was set. Al- 
though the RFP was amended thereafter to provide technical and 
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other administrative guidance, it was not amended to permit the use 
of Government-owned facilities not to provide for an evaluation based 
on the use of such facilities. Bids were to be evaluated as originally 
specified on the basis of “lowest over-all cost to the Government,” and 
the contractor was to be selected in accordance with the “Negotiations 
and Contract Award” clause. See paragraph 3-805.1(v), Armed Serv- 
ices Procurement Regulation. 

You report that after ALF submitted its proposal it heard that the 
procuring agency was conducting negotiations with Chrysler for the 
procurement based on the use of the Government-owned Detroit Tank 
Plant in Warren, Michigan. Chrysler was already using this Govern 
ment-owned facility in connection with another Government contract. 
On May 27, 1966, ALF wired the procuring agency asking whether 
any consideration was being given to the use of Government-owned 
facilities. On June 3, 1966, ALF wired that it would reduce its price 
by $1,200 per unit. On June 7, 1966, ALF wired that it would modify 
its proposed delivery schedule so as to deliver all 789 units by June 
30, 1967. The first response from the contracting officer was received 
on June 8, 1966. 

On June 8, 1966, the contracting officer advised the four proposers 
that negotiations would be closed at 4:30 p.m., June 10, 1966, and that 
revisions to proposals to include unit. price and delivery must be sub- 
mitted by that time. The final prices proposed by all sources were as 
follows: 

Chrysler Corporation $19, 586, 925 
ALF $22, 090, 422 
Anthony Company $23, 235, 482 
Consolidated Diesel Co. $22, 318, 443 


It is reported that Chrysler had increased its final proposal due to 
a reinspection of the sample model, when it discovered that certain 


items on the sample model had not been included in the drawings. 
The Chrysler proposal of May 25, 1966, was indeed based upon the 
rent-free use of a portion of the Detroit Tank Plant. The firm fur- 
nished a description of the property and equipment at the Detroit 
Tank Plant which it proposed to use on the instant contract, and it 
advised that it had requested approval from the contracting officer on 
its existing tank producing contract to use the Detroit facility on this 
contract. Chrysler’s final proposal dated June 9, 1966, included a 
letter to it dated June 3, 1966, from the cognizant contracting 
officer on its tank contract authorizing free use of a portion of the 
Detroit facility for this procurement. It appears that the contracting 
officer was persuaded to authorize this use because of an urgent need 
for the forklift trucks. The use was made subject to the provisions of 
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ASPR 13-402, the effect of which was to require that an evaluation 
factor be established in order to eliminate the competitive advantage 
arising from rent-free use of a: Government-owned facility. 

An evaluation was made of the contemplated use of buildings, land 
and plant equipment at the Detroit facility, and the resulting evalua- 
tion factor was determined to be $72,956. After considering freight, 
discount and rent-free Government production and research property, 
the four proposals were evaluated as follows: 

Chrysler Corporation $20, 378, 149 
ALF $99. 918, 714 
Anthony Corporation $22, 995, 942 
Consolidated Diesel Co. $23, 117, 312 


The Army reports that Consolidated Diesel’s proposal was also pred- 
icated upon the rent-free use of a Government industrial facility, 
in its case the Charlotte Ordnance Missile Plant near Charlotte, North 
Carolina. An award was made to Chrysler effective June 17, 1966. 

Regarding the proposed use of the Charlotte Ordnance Plant, you 
report that this idea originated with Consolidated Diesel itself. A 
representative of the company who attended the April 25 meeting 
has advised you that the proposal did not develop from anything 
the contracting officer had said. 

You state that if ALF had known that a Government plant was 
going to play a significant part in the evaluation, it could have re- 
sponded accordingly and reappraised its bid; ALF says that there 
were many contingencies which would have been removed from its 
pricing proposal and that if its proposal had been based on being 
furnished a relatively modern Government plant equivalent to the 
Detroit Tank Plant, it would have been able to reduce its price by 
approximately $2,554,000, or below what Chrysler quoted the Gov- 
ernment. 

It is your contention that it was improper for the Army to negotiate 
with Chrysler on the proposed use of a Government-owned facility 
without giving adequate notice to the other competitors that such a 
proposal was being considered and without giving these firms an 
opportunity to reconsider their proposals. You conclude that the dis- 
cussions with Chrysler were conducted in violation of the statutory 
requirement of 10 U.S.C. 2304(g), that negotiations be conducted with 
all responsible offerors submitting competitive proposals. 

The Armed Services Procurement Act permits negotiated awards 
to be made in appropriate cases without written or oral discussions, 
but requires that if negotiations (i.e., written or oral discussions) 
be conducted with one of the offerors, then negotiations shall also be 
conducted with all responsible offerors who submit proposals within 
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a competitive range, price and other factors considered. 10 U.S.C. 
2304(g¢). The contracting officer reports that after initial proposals 
were received on May 25, 1966, oral discussions were conducted with 
Chrysler for the purpose of ascertaining that it understood the tech- 
nical requirement; that these discussions did not amount to a nego- 
tiation; rather that the award was made on the basis of the initial 
proposals alone. We do not accept this analysis. On June 8, 1966, 
each of the four competitors was invited by the contracting officer 
to submit a final proposal. It was stated in this communication that 
negotiations would be closed by June 10, 1966. We regard this as a 
negotiation within the meaning of the Armed Services Procurement 
Act. The contracting officer was conducting written negotiations with 
each of the four competing firms; each firm was given the oppor- 
tunity to submit a final proposal. ALF used this opportunity to lower 
its price and better its delivery, while Chrysler increased its price to 
correct an error. 

As you point out, the RFP did not offer the use of a Government 
owned facility for this contract. The Government Furnished Prop- 
erty (GFP) clause specified that no property or service would be 
furnished by the Government unless otherwise provided in the solicita- 
tion. Although several items of Government-furnished property were 
listed as available to all bidders, the list did not include any Gov- 
ernment-owned facility. 

The contracting officer states that he advised bidders at the April 25 
meeting that they could propose to use Government-owned facilities 
for this procurement. You deny this. In any event, by May 27, 1966, 
2 days after the initial proposals were received, ALF suspected that the 
use of a Government plant by one of the bidders was being considered, 
and asked the contracting officer whether consideration had been given 
by the Government to the use of Government-owned facilities. On 
June 3, 1966, having received no response to this inquiry, ALF re 
duced its price by almost $1 million, and on June 7, 1966, offered better 
delivery. At this point the contracting officer requested final proposals 
to be submitted by June 10, 1966. 

The contracting officer had been advised by Chrysler in its proposal 
letter of May 24, 1966, that its prices were based upon the rent-free 
use of a portion of the Detroit Tank Plant. It is obvious that if 
consideration was being given to permitting any bidder the use of a 
Government-owned facility, the solicitation should have been amended 
to inform all bidders to this effect. Section 13-506 of the Armed 
Services Procurement Regulation provides that generally, where 
Government production and research property is offered for use in 
a competitive procurement, the rental charges or equipment factors 
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to be used to eliminate competitive advantage shall be clearly shown 
in the solicitation “to insure that all prospective bidders or offerors 
understand the basis to be used for selection of the lowest bid or pro- 
posal and take these factors into account in preparing their bids or 
proposals.” We find no excuse for the failure on the part of the con- 
tracting officer to advise ALF and all other bidders that use of a 
Government-owned facility would be permitted. 

However, we fail to see how ALF was substantially prejudiced as 
alleged. ALF does not claim to have had a Government plant in its 
possession which it could have used in this procurement. So far as 
the record shows, there was no Government plant. which could have 
been made available to ALF. We have seen that Chrysler was per- 
mitted to use the Detroit Tank Plant because it was already in pos- 
sesion of that plant under another contract. In this connection, it 
is our understanding that the Army would not have authorized the 
use of the Detroit facility by any firm other than Chrysler, because 
of the problems inherent in plant occupancy by more than one pro- 
ducer. See B-155891, March 22, 1965. 

Thus ALF could not have based its own bid on the use of Government 
facilities even if the RFP had been amended as it should have been. 
Nor does ALF claim that the amount added to Chrysler’s proposal as a 
rental factor to offset the competitive advantage of using a portion of 
the Detroit Tank Plant was inadequate. The rental factor evaluated 
against Chrysler’s proposal amounted to approximately $73,000. The 
contracting officer reports that the Board of Real Estate Agents (Real- 
tors), Detroit, Michigan, was telephoned to determine the commercial 
rate for property comparable to the Detroit Tank Plant, and the rate 
they quoted was somewhat less than the rate actually used. 

The remaining argument ALF makes is that it was at a competitive 
disadvantage in not knowing that Chrysler’s bid might be based on use 
of the Detroit Tank Plant. We believe this argument deserves analysis 
and comment. We agree that bidding should be on the same basis, so 
far as what each bidder will have to furnish is concerned (subject to 
certain exceptions, e.g., waiver of tests for prior producers) ; we agree 
further that if, as in this case, one bidder is to be furnished or permitted 
to use Government property or facilities, the competitive advantage 
gained thereby should be offset. We agree also with the principle stated 
in ASPR 13-506 that bidders should be advised in advance of such 
offsetting evaluation factors in order that they may take such factors 
into account in preparing their own bids. We recognize that bidders 
may predicate the amount of their bids to some extent on their estimates 
of what competitors may bid rather than on the basis of their own costs. 
The ALF contention is that the instant competition was faulty for this 
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last reason, namely, that it did not have knowledge of a factor which 
would have affected its estimate of how Chrysler might bid. 

We do not believe that a bidding competition is necessarily rendered 
invalid because one or more bidders are not advised of factors, such as 
those involved in the present case, which have no effect on the unadvised 
bidders’ costs. For example, one bidder may be renting or leasing 
Government-owned tooling or facilities on an unrestricted use basis. 
We know of no reason why a failure to disclose this fact should affect 
the validity of a subsequent bidding competition. We see no essential 
difference between that situation and the present case. In both instances 
the Government-owned property could be used only by the bidder in 
possession. In one case rental payments are already fixed by contract ; 
in the other they were determined and applied for evaluation purposes. 
While we agree that the basis for the theoretical “rental” to be added 
to Chrysler’s proposal should have been disclosed to all bidders, we 
do not see how the failure to do so gave Chrysler an improper competi- 
tive advantage unless it should be argued, which it is not, that such 
“rental” was too low. 

ALF’s original bid was $23,037,222. It reduced this by nearly $1 
million to $22,090,422, and is now contending, in effect, that it might 
have offered an additional reduction of some $2.5 million if it had been 
aware of the fact that Chrysler might bid on the basis of “renting” 
some $75,000 worth of the Detroit Tank Plant. Chrysler’s use or non- 
use of that plant, of course, had no effect whatever on ALF’s own costs, 
nor does ALF contend that the use of the Detroit plant would result 
in decreasing Chrysler’s costs by any more than the theoretical “rental” 
of $75,000 which was added to its proposal. ALF’s own costs presum- 
ably would be the same under its original proposal and under the $3.5 
million lower proposal it now says it might have submitted. We fail to 
see how knowledge on the part of ALF that Chrysler might use a por- 
tion of the Detroit Tank Plant could possibly make a difference of $2.5 
million in ALF’s own bid. 

On the factual situation presented, we must conclude that such 
competitive disadvantage, if any, as ALF may have suffered as a result 
of the admitted imperfections in the procurement procedure did not 
affect. the results of the competition, and we must decline to disturb 
the award made. 


[ B-160447 J 


Leaves of Absence—Civilians on Military Duty—-Active Duty, Ete., 
Service—Service Credit on Reemployment 


A civilian employee called to active military service before November 30, 1964, 
who subsequent to that date is restored to his civilian position under 5 U.S.C. 





~- 


EEE 


$e er ee 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 585 


3551, may not be credited with his military service in determining the annual 
leave accrual category in which he should be placed upon reemployment, section 
3551 not providing that an employee restored to duty will be regarded as having 
been on furlough or leave of absence from his civilian position during a period 
of military service, and the employee restored to his civilian position after No- 
vember 30, 1964, is not within the purview of 5 U.S.C. 6803(a)(C), prescribing 
that a retired member of the uniformed services employed in a civilian position 
on November 30, 1964, who continues to be employed without a break in service 
of more than 30 days is entitled to credit for military service in determining his 
annual leave accrual category. 

To the Chairman, United States Civil Service Commission, Decem- 


ber 19, 1966: 


We refer to your letter of November 22, 1966, concerning the restora- 
tion rights of an employee who as a military reservist was called to 
active military duty before November 30, 1964, and who subsequent to 
such date was restored to his civilian position under 5 U.S.C. 3551 
(formerly 5 U.S.C. 30r(b)) after military retirement based on 20 years 
of service. 

5 U.S.C. 3551 is as follows: 

An employee as defined by section 2105 of this title or an individual employed 
by the government of the District of Columbia, permanent or temporary indefinite, 
who is ordered to active duty or to duty under sections 502-505 of title 32 as a 


Reserve of the armed forces or member of the National Guard, is entitled, on 
release from duty, to be restored to the position held when ordered to duty. 


Upon reemployment in a civilian position following military retire- 
ment of such a reservist there is a question as to what extent his military 
service is creditable in determining his annual leave accrual category. 
It is upon this question that you request a decision. 

5 U.S.C. 6303(a) relating to annual leave accrual categories of 
employees is, in part, as follows: 

* * * However, an employee who is a retired member of a uniformed service 


as defined by section 3501 of this title is entitled to credit for active military 
service only if— 


* * * © * * . 

(C) on November 30, 1964, he was employed in a position to which this sub 
chapter applies and thereafter he continued to be so employed without a break 
in service of more than 30 days. 

To be entitled to credit for military service under the quoted code 
provision an individual clearly would have to have been employed 
on November 30, 1964, in a position to which subchapter I, chapter 63, 
Title 5, U.S. Code, applies. 

With respect to matters within the jurisdiction of the Civil Service 
Commission, except for retirement matters which are governed by 
specific statutory provisions, you say that the Commission has taken the 
view that whenever an employee is restored to a civilian position fol- 
lowing military service under a mandatory restoration right he is to 
be regarded as not having been separated from his civilian position. 
You urge that we adopt this view in connection with our construction 
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of 5 U.S.C. 6303(a), quoted above, so that a reservist who was in the 
active military service on November 30, 1964, but who subsequent to 
that date was retired from the military service and was restored to a 
civilian position under the authority of 5 U.S.C. 3551 would, as of 
November 30, 1964, be regarded as having been “employed in a posi- 
tion to which this subchapter applies within the meaning of said section 
6303 (a).” 

We understand the question presented is limited to employees who 
must rely exclusively upon 5 U.S.C. 3551 for their rights to restoration. 

While the right of restoration under 5 U.S.C. 3551 is not contingent 
upon the length of time an employee may remain in the active military 
service (43 Comp. Gen. 439; B-158925, April 27, 1966), our view is that 
such right is nothing more than a bare right to be restored and does not 
entitle the restored employee to benefits comparable with those granted 
under section 9 of the Universal Military Training and Service Act, 
50 U.S.C. App. 459. See decision of September 27, 1966, B-159926; 
also decision of August 18, 1966, B—148404. Copies of those decisions 
are enclosed. Section 9 specifically provides that an employee restored 
to duty after military service and within the prescribed time limits will 
be regarded as having been on furlough or leave of absence from his 
civilian position. However, 5 U.S.C. 3551 contains no provision to that 
effect. 

We recognize that in accordance with the specific statutory authority 
contained in 5 U.S.C. 5335—which applies irrespective of whether the 
employee be considered on furlough or separated—the Civil Service 
Commission independently of section 9 of the Universal Military 
Training and Service Act allows reservists and members of the 
National Guard, who are restored to civilian positions under section 
3551, full credit for step increase purposes for all periods they were in 
the military service. However, no similar authority exists for crediting 
military service for annual leave accrual purposes where as here the 
employee is not regarded as having been on furlough or on leave of 
absence from his civilian position during the period of military service. 

It follows that the military service of an individual under the cir- 
cumstances here related is not creditable in determining the annual 
leave accrual category in which he should be placed upon reemploy- 
ment in a civilian position. 


[ B-160139 J 


Departments and Establishments—Damage Claims—Reimburse- 
ment Prohibition 


The Government of American Samoa considered a territory and not an instru- 
mentality of the United States, the revenues of Samoa, although mingled with 
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appropriated funds and grants-in-aid received from the United States, are avail- 
able for the payment of a claim asserted against the Samoan Department of 
Education for storage losses of donated agricultural commodities, the rule that 
one Federal agency may not pay damages to another premised on the concept 
that the ownership of Government property is lodged in a single entity, the Fed- 
eral Government rather than the various departments and agencies and, there- 
fore, the Government cannot seek reimbursement from itself, having no 
application. 


To the Secretary of Agriculture, December 22, 1966: 

By letter of September 23, 1966, the Assistant Secretary requested 
our Opinion as to whether the Department of Education of the Govern- 
ment of American Samoa is an agency of the Federal Government 
within the meaning of the general rule that where a Federal agency 
damages property of another Federal agency, funds available to the 
first may not be used to pay claims for damages by the second. 

The question arises in connection with a $19,862.93 claim by your 
Department against the Samoan Department of Education for losses 
due to improper storage of commodities donated under programs au- 
thorized by laws codified at section 1431, Title 7, U.S. Code, and sub- 
section 612¢ of Title 7. The regulations governing the donations in- 
volved include Federal agencies and possessions of the United States 
as eligible recipients as well as State and private organizations. No 
distinction is made between the various classes of eligible recipients 
in connection with asserting claims on account of improper discharge 
by them of their responsibilities. See 6 CFR, Chap. V, part 503. 

The regulations thus apparently establish a basis for claims by your 
Department against Federal agencies participating in the programs. 
However, such claims may not be asserted because of the longstanding 
rule, which has been applied to these programs, that funds of Federal 
departments and agencies subject to the control of the accounting 
officers of the Government are not available for the payment of claims 
for damages to property of other Federal Government departments 
and agencies. B-136949, September 8, 1958. Also, it has been held, 
where a suit could not be maintained by a “creditor” Federal agency, 
that claims by it against an instrumentality of the United States Gov- 
ernment may be waived even though the funds of the “debtor” in- 
strumentality are not subject to control of the accounting officers. 25 
Comp. Gen. 49, 55. 

The rule that one Federal agency may not pay damages to another 
is premised in part on the concept that property of the various agencies 
and instrumentalities of the Government is not the property of separ- 
ate entities but rather of the Government as a single entity, and there 
can be no reimbursement by the Government for damages to or loss 
of its own property. In those cases where the rule has been applied 
there are uniformly involved agencies or instrumentalities of the 
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United States performing governmental functions with Federal funds, 
and replacement of the loss or repair of the damage incurred was re- 
quired to be effected with Federal funds. The question generally in- 
volved was which Government agency’s funds were available to meet 
the required costs. 41 Comp. Gen. 235, 237. See also 6 Comp. Dee. 74; 
22 id. 390 ; 6 Comp. Gen. 171; 9 id. 263. 

In dealing with the question concerning your Department’s author- 
ity or discretion to close the case against the Government of American 
Samoa without asserting a claim, two considerations must be ex- 
amined; namely, whether Samoa is an instrumentality of the United 
States and whether the funds from which Samoa would make pay- 
ment of a claim are Federal funds. Both considerations contain anom- 
alous aspects stemming from the complete control which the United 
States is empowered to exercise over the Government of Samoa. 

In the political sense, sovereignty of the United States over Amer- 
ican Samoa being virtually complete, it might be said that Samoa is 
an instrumentality of the United States. 48 U.S.C. 1661 et seg. See also 
S. Doc. No. 38, July 17, 1961. Use of the term “instrumentality” in 
this sense would be in the context of the Congress exercising as to 
Samoa the combined powers of national and State governments. See 
Oklahoma, K. &@ M.1. Ry. Co. v. Bowling, 249 F. 592 (1918). But in 
this context, under the agricultural commodity donation programs 
here involved, Samoa would be more analogous to a State than a Fed- 
eral agency or instrumentality organized to carry out a governmental 
function. The Federal instrumentality for program purposes would 
be the Secretary of the Interior in whom is vested the responsibility 
for administering American Samoa. Executive Order No. 10264, 
June 29, 1951, 16 F.R. 6419. The United States has not legislated a gov- 
ernmental structure for Samoa, but a territorial government has been 
functioning there from inception of naval administration of the ter- 
ritory beginning in 1900 and continuing with the transfer of adminis- 
irative jurisdiction to the Secretary of the Interior. And although 
United States sovereignty remains complete, the Congress has recog- 
nized the Government of American Samoa as having sufficient status 
to accept on behalf of the Samoan people transfer of all real and per- 
sonal property owned by the United States which was located in Amer- 
ican Samoa on August 17, 1961. Public Law 87-158, approved 
August 17, 1961, 75 Stat. 392, 48 U.S.C. 1662 note. 

It is at best doubtful, therefore, that your Department’s dealings 
with the Department of Education of the Government of American 
Samoa may be said to constitute the Federal Government dealing with 
itself for purposes being considered herein. Rather, it would seem clear 
that such dealings must be yiewed as being with Samoa in a territorial 
as opposed to any Federal capacity. Such distinction has been made 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 589 


by us in connection with matters affecting the pay of a retired com- 
missioned officer employed in a department of the Government of 
Samoa. See B-112015, February 12, 1953, wherein we held such an 
officer to be a territorial as distinguished from United States employee. 

Under the pattern of financing which has evolved for American 
Samoa, three categories of funds are involved: (1) direct Federal 
appropriations, (2) Federal grants-in-aid, and (3) lecal revenue. The 
direct Federal appropriation finances the entire operating expenses of 
the office of the Governor, the legislative branch, and the judicial 
branch. All other governmental activities are financed primarily by 
annual Federal grants-in-aid supplemented by local receipts which 
though relatively small by comparison are nevertheless significant 
ranging between 14 and 21 percent of the Federal funds provided for 
the years 1962, 1963, and 1964. Here again the situation is somewhat 
anomalous in terms of the considerations involved. But, certainly, if 
American Samoa were financed primarily from local revenues rather 
than from Federal funds, there would be little reason to include it 
within the meaning of the rule in question, particularly in light of the 
fact that the Congress has recognized a Government of American 
Samoa capable of owning property on behalf of the Samoan people. We 
do not believe that the preponderance of Federal funds over local 
revenues serves to alter the picture. 

In the final analysis, the grant-in-aid funds provided by the Federal 
Government are mingled with local Samoan revenues which together 
constitute the source from which payment of the instant claim for 
damages would be made. While it is true that the United States is 
heavily committed toward financing the economic and social develop- 
ment of Samoa, through the medium of grant funds, it would be incon- 
sistent with the philosophy underlying the transfers of property 
already made and the grants of Federal funds for the benefit of the 
Samoan community to conclude that after such transfers and grants 
the property and funds involved nevertheless remain those of the 
United States. 

In our decision to the Secretary of the Interior, dated October 12, 
1961, reported at 41 Comp. Gen. 235, we held that: 

Although the San Carlos Irrigation Project which has a claim against the 
Department of the Air Force for reimbursement for repairs to a power line 
damaged as the result of a crash of a civil air patrol plane is an instrumentality 
of the United States, the funds of the project available for repair of the damage 
are not appropriated funds but funds of the project beneficiaries—the Pima 
Indians—held in trust for them by the Government and, therefore, the rule that 
there can be no reimbursement between departments and agencies for damages to 
or loss of property because the property belongs to the Government and not the 


separate agencies and Federal funds are involved does not preclude the presenta- 


tion of the damage claim by the Department of the Interior on behalf of the 
project beneficiaries. 
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Following the rationale of this decision there would not appear to be 
any question but that the Secretary of the Interior could properly 
present a claim against a Federal agency on behalf of the Samoan 
people in the event such agency damaged property of the Government 
of American Samoa. We think it necessarily follows that the reverse 
situation of a Federal claim against the Samoan Government must 
also be construed as being apart from the general rule at issue. 

As indicated in our letter of October 13, 1966, we requested the 
Secretary of the Interior to furnish us with his views on this matter. 
In reply thereto we were advised that the Department of the Interior 
agrees that the Government of American Samoa is not an agency or 
instrumentality of the Federal Government. However, it was suggested 
that the chief consideration in the rule referred to above—that funds 
of Federal departments and agencies are not available for the pay- 
ment of claims, for damages to property of other Federal departments 
and agencies—was not whether “Government departments or agencies” 
are involved, but whether the entity involved is “subject to the control 
of the accounting officers of the Government.” Consequently that 
Department urges that since the Government of American Samoa is 
subject to an annual audit by the General Accounting Office of the 
United States, the Government of American Samoa should not be 
required to reimburse the Department of Agriculture in this case. 

We cannot agree with this construction of the rule. As indicated 
above, the rule is based primarily on the concept that ownership of 
Government property is lodged in a single entity rather than in the 
various departments and agencies, and the Government cannot, there- 
fore, seek reimbursement from itself. Consequently, even though funds 
of both of the parties involved in a claim may be audited by the Gen- 
eral Accounting Office, the above rule can have no application unless 
both parties are agencies or departments of the United States 
Government. 

A copy of this decision is being furnished the Secretary of the 
Interior. 


[ B-160093 J 


Pay—Retired—Services Prior to November 12, 1918—Eligibility 
to Rate Prescribed—Services as Reserve Nurse 


An officer retired from the Army Nurse Corps under section 5 of the act of 
July 31, 1935, having served as a Reserve nurse prior to November 12, 1918 is 
entitled to the computation of her retired pay on the basis of the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, the benefits of the 
acts of 1935 and 1942 extending to personnel who served in any capacity as a 
member of the military or naval forces prior to November 12, 1918, irrespective of 
the type of service performed. Therefore, the officer who upon retirement was 
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entitled to 75 percent of her active duty pay pursuant to the 1942 act, may be 
paid, effective June 30, 1950, date of retirement, the difference between retired 
pay computed at 75 percent and the 70 percent she received, subject to 31 U.S.C. 
237, the 10-year barring statute. 

Pay—Retired—Services Prior to November 12, 1918—Eligibility to 
Rate Prescribed—Services as Reserve Nurse 

Whether retired under section 5 of the act of July 31, 1935, or any other act, a 
member of the Army Nurse Corps who served as a Reserve nurse prior to No- 
vember 12, 1918, is entitled to the computation of her retired pay at 75 percent 
of her active duty pay at the time of retirement on the basis of the fourth para- 
graph of section 15 of the Pay Readjustment Act of 1942. 
Pay—Retired—Services Prior to November 12, 1918—Computa- 
tion on Basis of Highest Temporary Rank 

A member of the Army Nurse Corps who served as a Reserve nurse prior to No- 
vember 12, 1918, and is eligible to have her retired pay computed at 75 percent of 
her active duty pay under the fourth paragraph of section 13 of the Pay 
Readjustment Act of 1942, is entitled to the computation of her retired pay on 


the basis of the highest temporary rank that she held at the time of retirement, 
or to which she was subsequently advanced on the retired list. 


To Colonel H. W. Kasserman, Department of the Army, Decem- 


ber 23, 1966: 


Further reference is made to your letter of August 23, 1966 (file ref: 
FINCS-E Huhner, Myrtle C. N42, Retired), requesting an advance de- 
cision as to the propriety of payment of the attached voucher in the 
amount of $3,812.67 in favor of Myrtle Huhner, Army Nurse Corps, 
retired, representing the difference between retired pay computed at 
75 percent and 70 percent of her active duty pay at the time of re- 
tirement, plus legislative increases, for the period June 14, 1956, 
through June 30, 1966. Your request was forwarded to this Office by 
the Office of the Chief of Finance on September 16, 1966, and has been 
assigned D.O. No. A 926 by the Department of Defense Military Pay 
and Allowance Committee. 

It is shown that by Special Orders No. 115 dated June 14, 1950, 
Major Huhner, upon her own application, was retired from active 
service in the grade of major effective June 30, 1950, under the 
authority of section 5 of the act of July 31, 1935, ch. 422, 49 Stat. 507, 
as amended by section 3 of the act of June 13, 1940, ch. 344, 54 Stat. 
379, and section 108 of the act of April 16, 1947, ch. 38, 61 Stat. 44. 
You say that the officer is credited with 27 years 10 months and 16 
days’ actual active service, and 31 years 8 months and 26 days’ service 
for basic pay purposes. You further say that the officer’s retired pay 
is computed under the rates prescribed in section 201 of the Career 
Compensation Act of 1949, ch. 681, 63 Stat. 805, 37 U.S.C. 232 (1958 
Ed.), as amended, and that the submitted voucher represents adjust- 
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ment within the 10-year statute of limitations provided in the act 
of October 9, 1940, ch. 788, 54 Stat. 1061, 31 U.S.C. 237. 

On the basis of the applicable provisions of law and certain Comp- 
troller General decisions cited in your submission, you express the 
view that there appears to be sufficient authority for the conclusion 
that service as a Reserve nurse of the Army Nurse Corps prior to 
November 12, 1918, may be regarded as service as “a member of the 
military or naval forces of the United States,” within the meaning 
of either section 5 of the act of July 31, 1935, as amended, or the 
fourth paragraph of section 15 of the Pay Readjustment Act of 1942, 
ch. 413, 56 Stat. 368. However, in the light of the conclusions reached 
in 26 Comp. Gen. 932, 28 id. 22, and 31 id. 298, you express doubt in 
the matter and you ask whether: 


a. Major Huhner is entitled to retired pay computed at 75 percent of her 
active duty pay at the time of retirement by virtue of either one or both of 
these provisions of law ; 

b. An officer with similar service, except that she was not eligible for retire- 
ment under the 1935 Act, would be entitled to the benefits of the said paragraph 4; 

ce. An officer eligible under either a. or b. above would be entitled to have 
such benefits computed on her highest temporary rank. 

The conclusions reached in 26 Comp. Gen. 932 and 28 7d. 22, are not 
viewed as applicable to the circumstances surrounding Major Huhner’s 
vase. See 30 Comp. Gen. 15 which overruled those decisions to the 
extent there indicated. Also, the conclusion reached in 31 Comp. Gen. 
293 is not for application, since the officer there involved retired as a 
member of the Army of the United States without component and 
hence was not entitled to the benefits of the fourth paragraph of section 
15 of the 1942 act. Major Huhner retired as an officer of the Regular 
Army Nurse Corps and is entitled to the benefits of the 1942 act if 
she is otherwise qualified. 

Section 5 of the act of July 31, 1935, as amended, cited in the retire- 

e 5 

ment orders of June 14, 1950, provided, in pertinent part, that an 
officer on the active list of the Regular Army with not less than 20 or 
more than 30 years’ active Federal service in the Armed Forces of 
the United States may, upon his (or her) own application, be retired 
with annual pay equal to 214 per centum of the annual active duty 
base and longevity pay of the rank with which retired, multiplied by 
the number of years of service credited for longevity pay purposes, 
not to exceed 75 per centum of such annual active duty base and 
longevity pay. The law further provided (quoting from 10 U.S.C. 
971b (1952 Ed.)): 

* * * That any officer on the active list of the Regular Army or Philippine 
Scouts who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, shall upon his own application 
be retired with annual pay equal to 75 per centum of his active-duty annual 


pay at the time of his retirement unless entitled to retired pay of a higher 
grade as hereinafter provided * * *. 
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Also cited in the officer’s retirement orders is section 108 of the 
Army-Navy Nurses Act of 1947, 61 Stat. 44, 10 U.S.C. 166g (1952 Ed.), 
which provided in pertinent part, that an officer on the active list 
of the Army Nurse Corps, after 20 years’ active Federal service in 
the Armed Forces of the United States, may upon her request, at 
the discretion of the Secretary of the Army, be retired with retired 
pay equal to 214 per centum of the base and longevity pay she would 
receive if serving on active duty in the grade in which retired, multi- 
plied by a number equal to the number of years of such active Federal 
service. Under section 109 of the 1947 act, 10 U.S.C. 166h (1952 Ed.), 
all laws applicable to male commissioned officers of the Regular Army 
were made applicable in like cases to female commissioned officers 
appointed in the Regular Army under that act, except as otherwise 
specifically provided. For the purpose of determining creditable service 
at the time of appointment under the 1947 act, it is noted that the law 
recognized active Federal service in the status of a “Reserve Nurse” 
for such purposes (see section 105(a), 10 U.S.C. 166d(a) (1952 Ed.) ). 

A retired officer who served in any capacity as a member of the 
military or naval forces of the United States prior to November 12, 
1918, and who is otherwise entitled to retired pay is entitled to have 
his retired pay computed on the basis of the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, ch. 413, 56 Stat. 368, 
as amended, 37 U.S.C. 115 (1958 Ed.), which provides as follows: 

The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 
any provision of law, shall, unless such officer is entitled to retired pay of a 
higher grade be 75 per centum of his active duty pay at the time of his retirement. 

There is for noting that the proviso in section 5 of the act of July 
31, 1935, as amended, and the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942 both extend their benefits to person- 
nel who served “in any capacity” as a member of the military or naval 
forces prior to November 12, 1918, The law makes no distinction as 
to the type of service required, merely that such service was performed. 
Hence, the question arises whether the service performed by Major 
Huhner prior to November 12, 1918, in her status as a Reserve nurse 
in the Army Nurse Corps may be regarded as service “in any capacity 
as a member of the military or naval forces of the United States prior 
to November 12, 1918,” within the meaning of the above-quoted pro- 
viso in section 5 of the act of July 31, 1935, as amended, and the fourth 
paragraph of section 15 of the 1942 act. 

The Nurse Corps (female) of the Medical Department of the Army 
was established by section 19 of the act of February 2, 1901, ch, 192, 
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31 Stat. 753, which provided, among other things, that “Reserve 
Nurses may be assigned to active duty when the emergency of the 
service demands.” Thereafter, by the act of July 9, 1918, ch. 143, 40 
Stat. 879, 10 U.S.C. 161 (1946 Ed.), the Nurse Corps (female) of the 
Medical Department of the Army became known as the Army Nurse 
Corps. It also included “reserve nurses.” In discussing the benefits of 
the fourth paragraph of section 15 of the 1942 act, we said in 28 Comp. 
Gen. 531 at page 534, that while members of the Army Nurse Corps 
were appointed (rather than commissioned or enlisted) in the Army 
Nurse Corps during the period there involved, section 15 extends its 
benefits to personnel who served “in any capacity” and it generally 
has been considered that such personnel had a military status as dis- 
tinguished from a civil status. It was concluded in that case that the 
officer there mentioned was entitled to the benefits of the fourth para- 
graph of section 15 of the 1942 act. 

In the light of the foregoing, Major Huhner, by reason of her 
service in the Army Nurse Corps as a Reserve nurse prior to Novem- 
ber 12, 1918, may be regarded as having served “in any capacity as a 
member of the military or naval forces of the United States prior to 
November 12, 1918,” within the meaning of the proviso in section 5 of 
the act of July 31, 1935, as amended, so as to entitle her to 75 percent 
of her active duty pay from the date of retirement, limited of course, 
to the 10-year limitation period provided in 31 U.S.C, 237. According- 
ly, the officer’s retired pay may be adjusted on that basis and payment 
on the voucher, returned herewith, is authorized if otherwise correct. 

It appears that but for Major Huhner’s entitlement to have her re- 
tired pay computed under the provisions of section 5 of the 1935 act, 
as amended, she would be entitled to have such pay computed at 75 
percent of her active duty pay at the time of retirement under the 
fourth paragraph of section 15 of the 1942 act. Questions a and b are 
answered accordingly. 

Question ¢ is answered in the affirmative if the officer was serving 
on active duty in such temporary rank at the time of retirement or 
if she was later advanced on the retired list to that grade under ap- 
plicable provisions of law. See 30 Comp. Gen. 15, and compare Field 
v. United States, 141 Ct. Cl. 312 (1958). 
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[B-153515] 


Officers and Employees—Transfers—Relocation Expenses— 
Effective Date 


Since the effective date of a civilian employee’s transfer from one official station 
to another is the date of entrance on duty at the new station, employees trans- 
ferred effective July 18, 1966 are not eligible for reimbursement for the moving 
expenses and other benefits provided by the act of July 21, 1966, and Budget 
Circular No. A-56, which condition the allowance of the benefits upon the em- 
ployee reporting for duty at the new station and incurring reimbursable expenses 
on or after July 21, 1966. 


Administrative Errors—Correction—Effective Date—Transfer of 
Employees 


The erroneous assumption that employees transferred prior to the enactment 
of Public Law 89-516, approved on July 21, 1966, would be eligible for reim- 
bursement of the expenses authorized by the act which were incurred after the 
date of enactment is not an administrative error of the type that permits a retro- 
active change in the effective date of the transfer to entitle the employees to the 
benefits of the act. Errors which may be retroactively corrected to increase or 
decrease benefits to employees are administrative or clerical errors altering the 
intent of the official responsible for the action. However, delayed documentation 
of a station change until after an employee began to work at his new station 
would not prevent the change from becoming effective on the date the employee 
reported for duty if the change had been ordered by competent authority and 
the employee had been notified of the change. 


To the Administrator, General Secvices Administration, January 4, 


1967: 


We refer to your letter of November 21, 1966, concerning the ap- 
plicability of moving expenses and other benefits as provided by the 
act of July 21, 1966, Public Law 89-516, 80 Stat. 323, 5 U.S.C. 5724, 
to certain employees of the General Services Administration, Region 
7, who were transferred with their offices from Dallas Texas, to Fort 
Worth, Texas, in July 1966. 

By memorandum of March 25, 1966, certain employees of the Gen- 
eral Services Administration, Region 7, were individually notified 
that the location of their office was to be moved from Dallas to Fort 
Worth on or about July 15, 1966. All employees concerned were of- 
fered an opportunity to transfer to the new location in the same grade, 
position and salary. On July 14, 1966, the Acting Regional Admin- 
istrator, Region 7, by GSA Order No. 7ADM 3800.2, advised the em- 
ployees who had indicated they would accept transfers to Fort Worth 
as follows: 

a. Effective Monday, July 18, 1966, all designated employees, except those in the 
Office of Regional Data and Financial Management and the office of the Re- 
gional Interagency ADPS Coordinator, shall report to their offices in the Fed- 
eral Office Building, 819 Taylor Street, Fort Worth, Texas. 


b. Effective Monday, August 29, 1966, all designated employees in the Office 
of Regional Data and Financial Management and the office of the Regional In- 
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teragency ADPS Coordinator shall report to their offices in the Federal Office 
Building, 819 Taylor Street, Fort Worth, Texas. 

On July 22, 1966, the change of station of the employees covered 
by subparagraph “a” was documented by the printing of “790 Mass 
Change” lists issued under the provisions of Civil Service Commission 
Federal Personnel Manual, Supplement 296-31, Table 6. Those lists, 
copies of which were furnished the employees involved on July 25, 
contained the following statement : 

Effective on July 16, 1966, the employees listed below were changed from Gen- 
eral Services Administration, Region 7, Dallas, Texas, to General Services Ad- 
ministration, Region 7, Fort Worth, Texas * * *. 

You ask whether the employees who reported for duty in Fort 
Worth on July 18 pursuant to the order of July 14 and the mass 
change printed July 22 are entitled to the additional benefits which 
were authorized for Government employees by Public Law 89-516, 
as implemented by Bureau of the Budget Circular No. A-56, Trans- 
mittal Memorandum No. 6, July 26, 1966, and Circular No. A-56, 
Revised, October 12, 1966. 

Except for the provision relating to the payment of the costs of 
nontemporary storage of the household effects of employees assigned 
to isolated duty stations Circular No. A-56 conditioned the allowance 
of the benefits authorized by Public Law 89-516 upon (1) the effective 
date of the employee’s transfer of station (the date he reports for duty 
at the new station) being on or after July 21, the date of enactment, 
and (2) the incurring of reimbursable expenses on or after that date. 

You suggest that July 25, the date the employees who began to work 
in Fort Worth on July 18 were furnished copies of the mass change 
document, should be considered the effective date of their transfer for 
the purpose of considering their eligibility for payment of benefits 
provided by Public Law 89-516. As noted above the controlling regu- 
lation provides that the effective date of an employee’s transfer is the 
date he reports for duty at his new station. Further, our Office has held 
that the effective date of an employee’s transfer from one official 
station to another is the date he actually enters on duty at the new 
official station. 28 Comp. Gen. 285, 288; 26 id. 293; 23 id. 32. A delay 
in issuing formal documentation of such a change of station until 
after the employee has begun to work at the new station does not pre- 
vent the change from becoming effective on the day the employee 
reports for duty at the new station if the change was ordered by 
competent authority and if the employee was properly notified of such 
change. 30 Comp. Gen. 94; 24 id. 593. 

Presumably the Acting Regional Administrator had authority to 
direct employees concerned to transfer to their new station on July 18. 
The mass change document supports that view in that it did not order 
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the employees involved to report to Fort Worth but confirmed the fact 
that they had been transferred to Fort Worth on July 16—the Satur- 
day before the Monday reporting date specified in the order of July 
14. Also, the order of July 14 was apparently furnished all employees 
concerned. 

In view of the facts presented we have no alternative but to hold 
that the effective date of the transfer of the employees who were di- 
rected to report to work in Fort Worth on July 18 and did so report 
was July 18. 

In requiring the employees involved to report to their new duty 
station in Fort Worth prior to the enactment of Public Law 89-516 
on July 21, 1966, officials of the General Services Administration 
erroneously assumed that the employees so transferred would be eli- 
gible for reimbursement of expenses as authorized by the new law if 
such expenses were incurred after the date of enactment. Errors 
which may be retroactively corrected to increase or decrease the bene- 
fits allowable to employees are administrative or clerical errors which 
alter the specific intent of the official responsible for the action. Since 
the Acting Regional Administrator intended that the employees con- 
cerned would work in Fort Worth on and after July 18 the action 
taken was not the result of an administrative error of the type which 
will permit a retroactive change in the effective date. 

We note from the record that eight employees who reported for 
duty on July 18 had received travel orders and had moved prior to 
that date. Also, the record indicates that others who reported for 
duty on August 29, 1966, received travel orders and moved prior to 
July 18, 1966. 

The benefits authorized by Public Law 89-516 were made subject to 
regulations to be issued by the President and the President by Execu- 
tive Order No. 11290, July 21, 1966, delegated his authority in that 
regard to the Director, Bureau of the Budget. The provision of section 
25(b) of the Administrative Expenses Act of 1946, as added by Public 
Law 89-516, 5 U.S.C. 5726(b), to which you refer, is applicable only to 
payments for the nontemporary storage of the household effects of 
employees stationed in isolated locations in the continental United 
States. There is no indication in the legislative history that the Con- 
gress intended section 25(b) to be applicable to the other provisions of 
the act, or whether it was intended to be a restriction or a liberaliza- 
tion. We do not believe that the inclusion of section 25(b) may be 
interpreted as limiting the regulatory authority of the Bureau of the 
Budget with regard to other sections of the same law. 

Further, there is no specific indication in the history of Public 
Law 89-516 that the regulatory authority granted to the President 
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was limited to the extent that. he was required to allow payment of 
all expenses authorized by Public Law 89-516 on the basis of the 
date reimbursable expenses were incurred without regard to the date 
the employee was transferred to his new station. In that connection 
we note that if the Bureau of the Budget had not restricted author- 
ized reimbursement on the basis of the date the employee reported to 
his new station employees who were transferred as much as 2 years 
before the date of enactment of Public Law 89-516 could have been 
considered as eligible for reimbursement of otherwise allowable ex- 
penses which were incurred after the date of enactment. This is so 
because applicable regulations permitted allowable travel and trans- 
portation to begin within 2 years from the effective date of an em- 
ployee’s transfer. Also, we note that prior to issuing the regulations 
on October 12, 1966, the Director, Bureau of the Budget, had been 
informed of your Agency’s objections to the provision limiting the 
benefits of the act to employees reporting for duty at their new duty 
stations on or after July 21, 1966. 

For the reasons stated we must hold that employees who were 
ordered to report and reported for work in Fort Worth, their new 
duty station, on July 18, 1966, are not entitled to the additional benefits 
provided by the act of July 21, 1966, Public Law 89-516. 

In view of the equities involved in favor of the employees we have 
advised Congressman Jim Wright by letter of today that we would 
support legislation introduced in the 90th Congress for their relief. 


[B-143540] 


Pay—Retired—Disability—Member Who Served in Higher Rank 
Than at Retirement—National Guard Service 


The award of a judgment to a retired Army officer for the difference between the 
disability retired pay of a colonel and that of a brigadier general based on the 
fact that the rank as a brigadier general in a State National Guard brought 
him within the purview of sec. 402(d), Career Compensation Act of 1949, is in 
the nature of money damages and does not change the official record or compel 
executive action and, therefore, since such judgment does not affect the officer’s 
retired pay grade and his military records have not been changed to accord 
with the judgment, the officer remains a colonel on the retired list and is not 
entitled to continued payment of increased retired pay based on the grade of 
brigadier general. 


To H. W. Kasserman, Department of the Army, January 6, 1967: 


Further reference is made to your letter of August 23, 1966, re- 
questing an advance decision concerning the propriety of making 
payment in the amount of $1,060.13 on a voucher stated in favor of 
John A. O’Keefe, a retired commissioned officer of the National Guard 
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of the United States, representing the difference between the disability 
retired pay of a colonel and that of a brigadier general for the period 
February 19, 1966 to July 31, 1966, inclusive, less the increased cost of 
annuity deductions under the provisions of the Retired Serviceman’s 
Family Protection Plan. The circumstances giving rise to the question 
presented by you are fully set forth in your letter which, together with 
the voucher and supporting papers, was forwarded here September 16, 
1966, by the Office of the Chief of Finance under D.O. Number 
A 927 allocated by the Department of Defense Military Pay and 
Allowance Committee. 

The subject officer was retired from active service in the Armed 
Forces effective June 1, 1951, in the grade of colonel by reason of 
physical disability. In the month of November 1961 he filed a petition 
in the Court of Claims (Petition No. 449-61), seeking increased re- 
tired pay representing the difference between the disability retired 
pay which he had been receiving since his retirement computed on 
the basis of 75 per centum of the active duty pay of a colonel with 
over 23 years of creditable service and the disability retired pay of a 
brigadier general with such service. 

Since he had served as the adjutant general of the National Guard 
of the State of Mississippi from 1936 to 1939 (about 4 years) with 
the federally recognized rank of brigadier general, the plaintiff as- 
serted in his petition that such rank had been “temporary” and 
hence that his retired pay status came within the scope of the second 
proviso in section 402(d) of the Career Compensation Act of 1949, 
ch. 681, 63 Stat. 818, 37 U.S.C. 272(d) (1952 Ed.). That statutory 
provision, in pertinent part, authorized computation of the disability 
retirement pay of any member of the uniform services retired pur- 
suant to the provisions of title IV of the 1949 act on the basis of the 
monthly basic pay of: 

* * * a temporary rank, grade, or rating higher than the rank, grade, or rating 
held by him * * * at the time of his retirement * * * and who shall have served 
satisfactorily in such higher rank, grade, or rating as determined by the Secretary 
concerned * * * 

In decision rendered February 18, 1966, on the petition Ct. Cl. 
No. 449-61, 174 Ct. Cl. 537, the court held that the plaintiff was en- 
titled to recover retired pay computed on the grade of brigadier gen- 
eral. A money judgment in favor of the plaintiff was entered on June 6, 
1966, in the sum of $16,747.06, representing the net amount of in- 
creased retired pay due the plaintiff for the period June 1, 1951 to 
February 18, 1966, inclusive. The Claims Division of this Office certi- 
fied the amount as due the plaintiff in settlement of July 14, 1966. 

You state that the military records of this officer have not been 
corrected by the Army Board for Correction of Military Records to 
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show the grade of brigadier general and consequently you express 
doubt “as to whether the decision of the Court of Claims constitutes 
authority for establishing and continuing payment of retired pay as 
a brigadier general.” 

As pointed out in decision of September 10, 1963, 43 Comp. Gen. 
242, the holding of the Court of Claims in the case of Frith v. United 
States, 156 Ct. Cl. 188, decided January 12, 1962, “did not, and could 
not, bestow on Frith any status in the Air Force, active or retired. 
The Court of Claims was simply awarding a judgment in the nature 
of money damages.” This conclusion accords with several prior deci- 
sions of the Court of Claims wherein the court has stated that the 
rendering of a money judgment “does not have the effect of actually 
changing an official record or of compelling executive action.” Patter- 
son Vv. United States, 141 Ct. Cl. 485, 488 (1958) ; “this court cannot 
confer the status of disability retirement on a member or former mem- 
ber of the armed forces,” San Millan, Jr. v. United States, 139 Ct. Cl. 
485, 487 (1957); and in Betts v. United States, 145 Ct. Cl. 530, 536 
(1959), “This court has, of course, no authority to appoint persons to 
public office. It does have jurisdiction to award them money damages 
as compensation for violations of rights granted to them by statute 
or regulation.” 

Accordingly, in the present case the subject officer’s retired pay 
grade has not been affected by the Court of Claims decision of Febru- 
ary 18, 1966, and his military records have not been changed to accord 
with the holding of the Court of Claims. Furthermore, no administra- 
tive determination has been made by the Secretary of the Army under 
authority of section 402(d) of the Career Compensation Act of 1949 
that the officer served satisfactorily in the grade of brigadier general. 
It must be concluded, therefore, that he remains a colonel on the 
retired list and he is entitled to retired pay on the basis of that grade. 

On the present record no proper basis is presented for the payment 
of retired pay based on the grade of brigadier general for any period 
subsequent to the period covered by the decision of February 18, 1966. 
The voucher and supporting papers will be retained here, 


[B-160332] 


Contracts — Specifications—Restrictive—Particular Make—Brand 
Name Manufacturer Excluded From Participation 


Although the assignment of a priority designation permits the use of the “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 2304(a) (2) 
without further justification, and the contracting officer has considerable dis- 
cretion to determine the extent of the negotiation consistent with the exigency 
of the situation, the failure to solicit quotations from the manufacturer of the 
equipment specified in the brand name or equal provision of the invitation for 
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the procurement reserved for small business concerns without giving the manu- 
facturer an opportunity to protest the size classification that excluded considera- 
tion of its brand name product was inconsistent with 10 U.S.C. 2304(%) and 
paragraph 3-202.2 of the Armed Services Procurement Regulation, the maximum 
competition required not having been obtained due to the failure to solicit a 
proposal from the brand name manufacturer. 


Bids—Oral—Procedure 


The assignment of a high priority designation to a procurement does not of itself 
justify the oral, including telephonic, solicitation of proposals or quotations 
permitted pursuant to paragraph 3-501(c) (ii) of the Armed Services Procurement 
Regulation and, therefore, the documentation considered a prerequisite to oral 
solicitation, as well as the prior approval of the oral solicitation at a level higher 
than the contracting officer may not be disregarded. 


To the Secretary of the Navy, January 9, 1967: 


Reference is made to the letter of October 27, 1966, from the Acting 
Deputy Commander, Purchasing, Naval Supply Systems Command, 
reference SUP 0242A, transmitting for our review and decision the 
protest of the Dialight Corporation against the award of Purchase 
Orders Nos. N00600-67—M-0001 and N00600-67—M-—0002 to the Eldema 
Corporation, together with a file on the matter. 

It appears that on May 31, 1966, the Navy Purchasing Office, Wash- 
ington, D.C., received two requisitions for supplies from the Naval 
Electronics Systems Command. Requisition No. 63133-6146-4458 re- 
quested the procurement of 4,600 Lampholders, Dialco Corporation 
#7538 or equal. Requisition No. 63133-6146-4459 requested the pur- 
chase of 2,600 Neon Plug-in Lamps Dialco Corporation No. 38-931 
or equal. Both requisitions were assigned an issue priority designator 2 
under the Uniform Materiel Movement and Issue System. 

The contracting officer in his report dated October 24, 1966, states 
that both requisitions were reviewed as to the appropriateness of a 
small business set-aside. For the purposes of this review the size stand- 
ard for determining the small business status of a concern man- 
ufacturing lampholders was established at 750 employees based on 
the manufacturing industry standard for this equipment as listed in 
paragraph 1-701.4, Armed Services Procurement Regulation, as for 
“Radio and television transmitting, signaling and detection equipment 
and apparatus” (Standard Industrial Classification Code 3662). The 
size standard for the lamps was established at 1,000 employees as for 
“Electric lamps” (Standard Industrial Classification Code 3641). The 
Navy Purchasing Office then determined that the procurement of the 
lampholders would be set aside 100 percent for participation of small 
business concerns, whereas procurement of the lamps would be made 
on an unrestricted basis. 

The contracting officer further reports that because of the urgent 
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nature of the requirements it was determined to negotiate the lamp 
requirement in lieu of formally advertising it and that it was also 
determined to use negotiation in lieu of small business restricted 
advertising in the case of the lampholders. Quotations for the lamp- 
holders were solicited from four small business firms by telephone on 
July 11, 1966. 

The contracting officer advises that the Dialight Corporation was 
not solicited in the case of the lampholders since its status as a large 
business concern (over 1,000 employees) excluded it from participa- 
tion. Solicitation of offers for supplying the lamps was made by tele- 
phone on the same date, and was limited to the same four small 
business firms. No explanation is given as to why Dialight was not 
solicited with regard to the procurement of lamps. 

The prospective offerors were advised that quotations would be 
considered if received not later than July 19, 1966, and that the re- 
quirement for the lampholders was restricted to small business con- 
cerns, with the appropriate size standard being indicated. 

It is reported that on July 14, 1966, the Navy Purchasing Office 
received a telephone call from the President of Dialight advising 
that he had received information from a dealer in his products that 
the Navy Purchasing Office was soliciting quotations for equipment 
citing a Dialco brand or equal, and that his firm as the manufacturer 
of that brand was excluded from the competition; that he requested 
a review of the set-aside determination be made and that he be in- 
formed of the results; and that on July 20, 1966, Dialight was notified 
by telephone that past procurement history of the lampholders in- 
dicated that the set-aside was appropriate. 

Three quotations were received on each of the procurements. The 
Eldema Corporation, a small business concern, submitted the lowest 
quotation in each case and it appears that on August 4, 1966, award 
was made, It is reported that the ordered supplies have been delivered. 

By letter dated July 27, 1966, to the contracting officer Dialight 
Corporation stated, in part, as follows: 

The information concerning this procurement was received by us through our 
manufacturer’s representative who had a discussion with one of our distributors 
in Washington. Our records do not indicate that we ever received a formal bid 
for these items which are of our basic manufacture. We were never given an 
opportunity by the contracting officer to protest the size classification that was 
used for this procurement. Bids from your activity have been the first instance 
where products classified as indicator lights and lampholders, which are the 
indicator light with lens cap assembly, have ever received a size classification 
over 500 employees. The writer personally checked back through over 1,000 
quotation requests received from every activity in the military establishment and 
could find absolutely nothing—not even one quote—that indicated that “small 


business” differed from the following definition: “A small business concern is a 
concern—with its affiliates employs not more than 500 employees.” 


. * 2 * * * * 
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In view of the fact that we did not receive a copy of the quotation referred to 
and as a result were unable to protest the size classification, we respectfully 
request that steps be taken to cancel the award and a new invitation for bid 
be submitted. This would give us the opportunity of making a formal protest 
based upon receipt of a copy of the bid and of presenting our case based upon 
twenty eight years of manufacturing indicator lights. 


* * * * * * * 
Upon receipt of information as to why we did not receive a formal request for 
quotation on products of our manufacture, which we are given to understand 
were called out under the specification, we will contact the General Accounting 
Office, Comptroller General in Washington and file a formal protest. 

As indicated above the basic element of Dialight’s protest was 
that it had not received a request for a quotation on products of its 
own manufacture. The Navy Purchasing Office, however, by letter 
dated August 4, 1966, disregarding the basic element of the protest, 
summarily returned the letter to Dialight with the nonresponsive 
explanation that it would not be considered because the protest 
against the size classification had not been made in time under ASPR 
1-703. In that regard ASPR 1-703 (ce) (2) (ii) provides that an appeal 
from a product classification determination by a contracting officer 
must be taken not less than 5 working days before the bid opening or 
the deadline for submitting proposals or quotations where this date 
or deadline is 30 or less days after the issuance of the invitation for 
bids or request for proposals or quotations. (As detailed above the 
deadline for submitting quotations in this instance was July 19, 1966.) 
Dialight answered by letter dated August 5, 1966, reiterating the pro- 
test against the fact that they were not given consideration in request- 
ing a formal or even an informal bid for their own product, stating 
“How could we possibly have appealed a classification if we weren’t 
even given an opportunity of making such a protest within the time 
permitted ?” 

Under 10 U.S.C, 2304(a) (2) supplies may be purchased by negotia- 
tion when the public exigency will not permit the delay incident to ad- 
vertising. As noted above, the purchase requisitions in question were 
assigned an issue priority designator 2 under the Uniform Materiel 
Movement and Issue Priority System. When this is the case ASPR 
3-202.2(vi) provides that the “public exigency” exception to formal 
advertising may be used with no further justification being required. 
While the “public exigency” justification for negotiation clothes the 
contracting officer with a considerable degree of discretion in determin- 
ing the extent of the negotiation consistent with the exigency of the 
situation, 10 U.S.C. 2304(g) and ASPR 3-202.2 require that even 
where authority exists to negotiate procurements, proposals should be 
solicited from the maximum number of qualified sources consistent 
with the nature and requirements of the supplies or services to be 
procured. It is obvious that, except in unusual circumstances, where 
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supplies are described in specifications by a brand name or equal 
maximum competition cannot be obtained unless bids, proposals, or 
quotations are solicited from the manufacturer of that brand. In this 
instance the contracting officer has not given any reason for failing to 
give Dialight the opportunity to compete in the procurement of the 
lamps, and we must therefore conclude that Dialight was improperly 
denied the opportunity to compete in that procurement. Further, it 
would appear that the contracting officer, by soliciting quotations for 
the lamps only from small business concerns, also made that procure- 
ment a 100 percent small business set-aside contrary to the agency 
determination that the procurement should not be set aside. 

Additionally, while ASPR 3-501 (c) (ii) permits the oral (including 
telephonic) solicitation of proposals or quotations in appropriate cases, 
that regulation provides that oral solicitation is not justified solely 
because of the assignment of a high issue priority designator; that 
certain documentation is required as a prerequisite to oral solicitation ; 
and that the oral method of solicitation shall not be used without 
prior approval at a level higher than the contracting officer. In this 
regard, the file transmitted here did not contain such required docu- 
mentation or in any way indicate that the oral method of solicitation 
had been previously approved at a higher level. 

Therefore, while practical considerations preclude our disturbing 
the award made to Eldema Corporation, we recommend that all proper 
and necessary actions be taken to preclude a recurrence of this situa- 
tion, and to assure that the maximum competition envisaged both by 
law and regulation will be obtained. 


[B-158371] 


Appropriations—Availability—New Projects—Preliminary Admin- 
istrative Functions Prior to Appropriations Therefor 


The new duties imposed upon the National Science Foundation under the Na- 
tional Sea Grant College and Program Act of 1966 are so related to the basic 
research and educational purposes of the National Science Foundation, that 
expenditures incident to the new program, which were approved too late to 
permit submission of a request for appropriations before the adjournment of 
the 89th Congress, may be defrayed from appropriations currently available to 
the Foundation. 


To the Director, National Science Foundation, January 10, 1967: 


This is in reference to your letter of December 23, 1966, requesting 


a decision whether appropriations currently available to the National 


Science Foundation may be used for the performance of preliminary 
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tasks incident to the administration of the National Sea Grant College 
and Program Act of 1966, approved October 15, 1966, Public Law 89- 
688, 80 Stat. 998. The question arises because passage of the act came 
too late to permit the submission of a request for supplemental appro- 
priations for fiscal year 1967 before the adjournment of the 89th 
Congress. 

Section 203 of Public Law 89-688, 33 U.S.C. 1122, provides in part 
“The provisions of this title shall be administered by the National 
Science Foundation * * *,” and section 204(g), 33 U.S.C. 1123(g), 
provides that “Except as otherwise provided in this title, the Founda- 
tion shall, in carrying out its functions under this title, have the same 
powers and authority it has under the National Science Foundation 
Act of 1950 to carry out its functions under that Act.” 

The following paragraphs quoted from your letter set forth the 
problem presented for our consideration : 


In preparation for administration of this new program the Foundation is 
faced with the performance of such preliminary tasks as the formulation of pol- 
icies to guide the new program, the development of program plans, the prep 
aration of announcements, the establishment of criteria for review and evalu- 
ation of proposals, the drafting and issuance of internal instructions for the 
processing of grants and contracts as may be awarded, the establishment of or- 
ganizational units to administer the program, the assignment of personnel to 
its activities, ete. 

In the accomplishment of all the aforementioned functions, we recognize that 
the only appropriation available is “Salaries and Expenses” appropriated to 
the Foundation by the Independent Offices Appropriation Act of 1967 approved 
September 6, 1966, Public Law 89-555. This appropriation is made available “for 
expenses necessary to carry out the purposes of the National Science Founda- 
tion Act of 1950 as amended.” This Act (Public Law 81-507) confers broad au- 
thority upon the Foundation to strengthen basic research and education in the 
sciences and authorizes the Foundation to perform functions that are in many 
respects similar to those provided for by the National Sea Grant College and 
Program Act. We would, therefore, appreciate an expression of your views as 
to the extent to which appropriations currently available to the Foundation 
may be used for the performance of those preliminary tasks mentioned above, 
including the preparation of a budget request to the Congress for appropriations 
within the limit authorized. Failure to proceed with such initial actions could 
subject the Foundation 'to severe criticism by the Congress for failure to re- 
spond expeditiously and enthusiastically to the broadened scope of activities 
envisioned by the National Sea Grant College and Program Act. 


Our Office has uniformly held that existing department and agency 
appropriations which generally cover the type of expenditures in- 
volved are available to defray the expenses of additional duties im- 
posed upon them by proper legal authority. See 15 Comp. Gen. 167; 
30 id. 205; id. 258; 32 id. 347. 


The appropriation for the Foundation is made “for expenses neces- 
sary to carry out the purposes of the National Science Foundation 
Act of 1950 as amended.” One of the objectives of the Foundation is 
to strengthen basic research and education in the sciences. 42 U.S.C. 
1862(b). Similarly, with respect to strengthening education but lim- 
ited to marine science, the purpose of the National Sea Grant College 
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and Program Act of 1966, as stated in section 202(e) of the act, 33 
U.S.C, 1121(e), is to provide for the establishment of a program of 
sea grant colleges and education, training, and research in the fields 
of marine science, engineering, and related disciplines. In this con- 
nection the following statement appears on page 3 of S. Rept. No. 
1307, 89th Cong., by the Committee on Labor and Public Welfare 
concerning the Sea Grant Colleges legislation : 

The Foundation is named to administer S. 2439’s programs, since it is at 
present the most appropriate organization for this purpose. The hearings brought 
a consensus for the Foundation, despite its traditional emphasis on basic re- 


search, because it presently supports oceanographic projects in some 18 uni- 
versities. It is also heavily involved in science education programs, as evi- 


O77 


denced by the fact that its 1966 budget includes 27 percent, or $131 million, for 
education grants to universities * * *. 


As indicated above, the purposes of the National Science Founda- 
tion Act, for which appropriations have been made available encom- 
pass to a large extent the purpose of the National Sea Grant College 
and Program Act of 1966. We are therefore of the view that the new 
duties imposed upon the Foundation by such act bear a relationship 
to the purposes for which appropriations have been provided sufficient 
to justify the use of such appropriations for expenditures related to 
the preliminary functions enumerated in your letter. 


[B-159540J 


Contracts — Specifications —Conformability of Equipment, Ete., 
Offered—tTechnical Deficiencies 


The administrative determination that a design for highly specialized scientific 
equipment was technically unacceptable is not an introduction of “new require- 
ments” into the procurement justifying further negotiation, the deficient proposal 
not coming within the competitive technical range contemplated by paragraph 
3-805.1(a) of the Armed Services Procurement Regulation, and knowledge of the 
ultimate use of the end product being imputed to the bidder, the specifications may 
not be amended, nor bids modified. Although it is regrettable the procuring agency 
failed to timely issue to the bidder the preaward notice of equipment unaccept- 
ability required by paragraph 3-50%.2 of the regulation, the equipment offered 
having been properly evaluated as technically deficient, rejection of the proposal 
is upheld. 


To KPT Manufacturing Company, January 11, 1967: 


Reference is made to letters dated June 24, 1966, July 13, 1966, 
September 15, 1966, and November 7, 1966, written in your behalf and 


protesting the contemplated award of a contract under Request for 
Proposals (RFP) 41-609-66—166 to any offeror other than KPT. 

By letter dated March 7, 1966, from Headquarters Aerospace Medi- 
cal Division (AFSC), Brooks Air Force Base, Texas, proposals were 
invited to develop, design, fabricate and install a device for imposing 
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a wide spectrum of coriolis accelerations upon a human subject. It was 
contemplated that a firm fixed price contract would be negotiated. On 
the second page of the referenced letter, offerors were admonished to 
carefully review all terms, conditions and specifications of the RFP, 
and were advised that the contracting officer might consider original 
proposals as final without extending to bidders the privilege of revising 
quotations or conducting further negotiations. Offerors were also 
informed that failure of their proposals to be accepted for award will 
not necessarily reflect any deficiencies, but only that another proposal 
was considered to be more advantageous to the Government. Para- 
graph 7 of the same letter stated that proposals would be evaluated 
primarily on comparative technical and managerial abilities of the 
proposed contractors who were responsive to stated Air Force 
requirements. 

Your proposal was received before the closing date, April 7, 1966, at 
the fixed price of $78,507. Since award of a contract has not been made, 
the identity and number of other offerors or information concerning 
their proposals may not be made available to your company. See 
Armed Services Procurement Regulation (ASPR) 3-507.2 and 
3-805.1(b). 

The Department of the Air Force reports that your proposal is con- 


sidered technically unacceptable on the basis of safety factors, since 


your design approach, which employs the use of a gimbal ring with an 
internal diameter of approximately 25 inches and which at various 
times during the testing operation would surround the subject at the 
lower thorax is said to preclude rapid removal of an unconscious 
subject from the device in the event of a severe autonomic response 
(e.g., cardiac arrest) due to the coriolis stimulation. In this connection 
the Air Force report contains the following analysis of your proposal : 


Removal of gimbal ring would require that another means of supporting the 
chair be devised; i.e., that the platform be slung from the gimbals, with the chair 
being supported on its floor. According to dimensions deduced from the drawings, 
this would require a greater separation from the pillars of the primary yoke in 
order to accommodate the footrest. More than that, it would require an elevation 
of the secondary gimbals to provide clearance for the floor and would add to the 
height of the device, which is already excessive. Installation of this device in 
existing laboratory facilities would require that a hole approximately 35 inches 
in diameter be cut in the laboratory floor, with the shaft and drive of the primary 
axis being mounted below floor level which could undermine the structural integ- 
rity of that portion of the building. 


* * * * * . 
Minor modifications would not solve the problem. 


Under date of November 7, 1966, you expressed your objection to that 
portion of the Air Force report as follows: 


1. The KPT design proposal can be readily modified to eliminate the gimbal 
ring which Brooks AFB now considers objectionable. 
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2. These modifications would not be difficult to incorporate at this time since 
the KPT design proposal exists only on paper and can be modified when detailed 
Brooks requirements, in addition to those stated in the RFP, are made known 
to KPT. 

8. One possible modification would involve the use of a frame in the plane of the 
long axis of the subject, with a seat frame supported therein at its extremities, 
in such manner as to provide for the required seat positioning at 15 degree 
rotational intervals. 


Your protest is made on several grounds, which relate principally 
to the propriety of the Department’s action in finding your proposal 
technically unacceptable, to its subsequent failure to inform you of the 
reason for this determination until after you filed a protest with this 
Office ; that the history of procurements at the Brooks installation indi- 
cates the Air Force may have rejected KPT regardless of price or 
technical merit; and that any new requirements concerning this pro- 
curement should either be handled by further negotiation efforts with 
KPT or by giving all bidders a chance to modify their bids. 

In reporting to this Office on the matter the Department states that 
KPT should have realized the possibility of having to quickly remove 
the subject from the device and that this was a factor which should 
have been considered in its design approach. The Air Force report 
further states that : 

* * * In this regard the RFP in the Statement of Work under Section A 
“Background” states that pilots in the F-84 experienced coriolis accelerations 
when they turned their heads in an approach turn in order to manipulate their 
radars. Some of them died as a result. Prospective proposers were thus advised of 
the possible fatal impact on humans of coriolis acceleration. Other less violent 
human reactions were also identified. The title of the Statement of Work specifi- 
cally states that the device is to be used to impose coriolis accelerations upon 
human subjects. Prospective proposers were further informed that this device 
was to be used to obtain data to train pilots against problems originating from 


coriolis stimulation. Prospective offerors were thus made known of the safety 
hazard involved in the use of this device. 


It is your position that the determination by Air Force technical 
personnel that your proposal was technically unacceptable is arbitrary 
and conflicts with the following requirements of the RFP: 


* * * The chair must be provided with lateral wings extending from the feet 
up to shoulder height. These wings must be planar rather than sculptured and 
sufficiently heavy to permit drilling and tapping for the mounting of accessories. 
The space about the subject’s head must be unencumbered so that a head holder 
can be mounted. The space between the subject’s body and the wings must be 
readily filled with spongy or pneumatic cushions so that as to provide rapid and 
comfortable immobilization of the body. 


The following quote from your letter of September 15, 1966, illustrates 
the alleged conflict between the Statement of Work and Air Force’s 
determination that your proposal is unacceptable. 

5. KPT Mfg. Co. does not accept this statement as a basis for rejection of our 
proposal. The condition mentioned is in direct conflict with the Statement of 


Work prepared by the Brooks Air Force Base for the requirements of RFP 41- 
600-66-166. 
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a. The Statement of Work contains no statement precluding the use of a gimbal 
ring. 

b. The Statement of Work does require that “the space about the subject’s 
head must be unencumbered so that a head holder can be mounted. This is the 
only statement specifying the amount of unencumbered space about the subject 
and specifically refers only to the room necessary to mount a head holder, and 
therefore allows other space considerations to the option of the proposed design 
concept. 

ec. The requirement for “rapid removal of an unconscious subject 
tained in the Statement of Work. 

d. The Statement of Work does contain a requirement in direct conflict with 
this new condition. Paragraph 3—D of the Objectives and Criteria specifies “to 
provide rapid and comfortable immobilization of the body.” Webster’s dictionary 
defines immobilize as “to prevent the movement of, to keep in place.” 


is not con- 


Additionally, you question whether there is a need for rapid removal 
since you claim death is not normally possible as a result of coriolis 
acceleration if the subject is properly supported and restrained against 
impact with the device structure or its surroundings (as he would be in 
the KPT design), and also because the customary practice in the event 
of a “cardiac arrest” is to keep the subject comfortable and immobile 
rather than removing him. In any event you contend that the KPT 
structure is conducive to rapid and comfortable immobilization, and 
at the same time is entirely open to medical personnel who may need 
rapid access to the subject or require rapid removal in case of medical 
emergency. 

As a general rule this Office has held that a determination of the 
needs of the Government and the method of accommodating such 
needs is primarily the responsibility of the procuring agency, as is the 
evaluation of proposals received, and in the absence of evidence of bad 
faith or lack of a reasonable basis for the action taken we are not re- 
quired to object to same. See 40 Comp. Gen. 35, 38. That rule is particu- 
larly pertinent where the procurement is for equipment. of a highly 
specialized scientific nature and the determinations must be based on 
expert technical opinion. See B-152001, January 10, 1964. 

We are unable to agree with your contention that the requirement 
for rapid removal of a subject is in direct conflict with the Statement 
of Work. In our opinion the fact that the Statement. of Work only re- 
quired allowance of sufficient space to mount a headholder may not 
reasonably be interpreted as implied approval of a design which would 
surround the entire lower thorax of the subject if such design would 
result in preventing rapid removal of the subject. Neither do we con- 
sider the absence of any express requirement in the Statement of 
Work for a design permitting rapid removal of the subject as a sufficient 
legal basis for objecting to the proposed award, since we see no valid 


basis for imposing an obligation on a procuring agency to advise of- 


ferors of any or all design approaches which may result in a technically 


unacceptable proposal. This Office has held that negotiation authority 
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may legally take into consideration all factors deemed essential to the 
accomplishment of the procurement, and where a proposal is deter- 
mined to be technically unacceptable to meet the Government’s mini- 
mum needs we will not ordinarily question it. See B-150271, February 
4, 1963. We also note that ASPR 4-205.4(b) (i) requires evaluations 
of proposals for research and development procurements to include a 
consideration of the proposed technical approach. 

Concerning your contention that “new requirements” in this procure- 
ment should either be handled by further negotiation efforts with 
KPT or by giving all bidders a chance to modify their bids, we do not 
believe the record establishes that new requirements have been intro- 
duced into the procurement. Neither do we believe the regulations 
which deal directly with your requested alternatives require such 
action in the instant case. ASPR 3-805.1(a) requires discussions only 
with offerors who submit proposals within a competitive range, price 
and other factors considered, except in certain enumerated circum- 
stances which are not applicable here. The term “other factors” must 
be construed to include the technical acceptability of proposals, and 
since Air Force technical personnel have determined your proposal 
to be so deficient that major modifications would be necessary to make 
it acceptable, we are unable to conclude that your proposal was within 
a competitive technical range so as to require further discussions pur- 
suant to ASPR 3-805.1(a). See B-150658, May 6, 1963, and 40 Comp. 
Gen. 35, 38. 

Concerning your request for an opportunity to modify your proposal, 
we find no basis for such modification unless ASPR 3-805.1(e) is 
deemed applicable. This provision states in pertinent part that: 


(e) When, during negotiations, a substantial change occurs in the Government’s 
requirements or a decision is reached to relax, increase or otherwise modify the 
scope of the work or statement of requirements, such change or modification shall 
be made in writing as an amendment to the request for proposal or request for 
quotations, and a copy shall be furnished to each prospective contractor. See 
3-505 and 3-507. 


In our opinion the Department’s rejection of your proposal for 
failure to provide for rapid removal of a human subject is not based 
upon a substantial change in the Government’s requirements necessi- 
tating the issuing of an amendment since in the opinion of cognizant 
Air Force technical personnel, bidders should have realized in the 
development and designing of their proposals that the ultimate use of 
the end product required rapid removal for safety reasons. The impu- 
tation of this realization to bidders is based upon medical considera- 
tions, and since we have provided you with the opportunity to reply to 
Air Force’s comments in this regard, and it has not been shown that 
Air Force’s judgment is in error, we feel required to accept the judg- 
ment of knowledgeable personnel at the procuring activity. Even 
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though the use of a gimbal ring may be, as you contend, the best method 
of meeting certain functional requirements in the RFP (e.g., mini- 
mum rpm requirements) the objection offered by the Air Force must 
supersede any functional motivation for its use. 

Concerning your contention that KPT was denied information re- 
garding the requirements to be used as a basis for technical evaluation 
in that the existence of a device already installed at Brooks was not 
revealed, and that another contractor may have been able to obtain first- 
hand information from the operating group at Brooks thereby creating 
an unfair competitive advantage, you have submitted no evidence in 
support of such contention and the record does not indicate that such 
information was available to, or relied upon by, any other offeror in 
preparing its proposal. 

Regarding your belief that the history of procurements at the Brooks 
installation indicates that Air Force may have rejected KPT in the 
instant case regardless of price or technical merit, you have submitted 
a tabulation showing that three contracts were awarded to one of your 
competitors by the contracting activity between November 1963 and 
February 1964, and that two of such contracts were awarded at prices 
in excess of your bid price. Since we have no record that your company 
submitted protests against such awards at the time they were made, 
we must assume that you did not consider the awards improper. In 
any event, the merit of your present protest must be judged solely on 
the basis of the facts and circumstances surrounding the present pro- 
curement, and we must therefore decline to institute a present investiga- 
tion of, or to consider the facts and circumstances involved in, the 1963 
and 1964 procurements. 

In our opinion the record does not justify the Department’s failure 
to inform you of its reason for finding your proposal unacceptable 
until after your protest was lodged in this Office. Its failure resulted in 
a violation of ASPR 3-508.2, which provides as follows: 


3-508.2 Pre-Award Notice of Unacceptable Offers. In any procurement in 
excess of $10,000 in which it appears that the period of evaluation of proposals 
is likely to exceed 30 days or in which a limited number of suppliers have been 
selected for additional negotiation (see 3-805.1), the contracting officer, upon 
determination that a proposal is unacceptable, shall provide prompt notice of 
that fact to the source submitting the proposal. Such notice need not be given 
where the proposed contract is to be awarded within a few days and notice 
pursuant to 3-508.3 below would suffice. In addition to stating that the proposal 
has been determined unacceptable, notice to the offeror shall indicate, in general 
terms, the basis for such determination and shall advise that, since further 
negotiation with him concerning this procurement is not contemplated, a revision 
of his proposal will not be considered. 


You inquired into the status of AFSC’s evaluation of proposals by 
letter dated May 16, 1966. On May 19, 1966, Air Force informed your 
firm that proposals were still being evaluated and that the formal 
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evaluation was expected to be received by the R&D Contracts Division 
during the week of May 23, 1966. Responding to another KPT inquiry 
dated June 13, 1966, AFSC, by letter of June 16, 1966, informed you 
that negotiations had been concluded and award was pending and that 
the name of the company selected, contract price, and other pertinent 
data would be furnished to you as soon as the contract was awarded. 
The record indicates that your proposal was evaluated as “technically 
unacceptable” by an evaluation report dated May 19, 1966. However, 
it apparently was not until your representative telephonically con- 
tacted Dr. Cramer (Air Force personnel at Brooks) on July 12, 1966, 
that any indication was given of the reasons for determining your 
proposal to be unacceptable. It is regrettable that KPT was not ac- 
corded the treatment contemplated by the notice provisions of the 
procurement regulations, however, we believe you have subsequently 
been informed of all the reasons for the Department’s position. Based 
upon our review of these reasons we must conclude that they are legally 
sufficient to support the action proposed to be taken by the Air Force 
in this matter. 
Accordingly, your protest is denied. 


(B-159713] 
Contracts—Time and Materials—Procedure 


The award of a cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure of a 
competitor’s quotation—procedure contrary to section 1-3.805-1(b) of the Fed- 
eral Procurement Regulations—and permitting a revision downward of price 
by the bidder, should be canceled and the procurement made in accordance with 
section 1-3.406-1 of the regulations, providing the methods to be employed in 
procurements to be made on a time and materials basis. 


To the Secretary of Agriculture, January 11, 1967: 


Reference is made to reports dated October 21 and December 1, 1966, 
from the Director, Research and Operations Division, reporting on the 
protest of Manwill Plumbing, Inc., with respect to the handling of 
quotations under a request for quotations for furnishing of labor and 
materials to accomplish plumbing repairs as needed at the Western 
Aerial Laboratory from July 1, 1966 through June 30, 1967. 

The reports indicate that Manwill Plumbing and Ericson Plumbing 
& Heating Co, were the only concerns furnishing quotations and that 
while Mr. Ericson was in the laboratory discussing other plumbing 
work he inquired about the quotations and how his labor quotation 
compared. He was told that it was a little high whereupon he asked 
whether he could revise it and was permitted to do so. The revised 
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quotation offered the same labor rate offered by Manwill. It is indicated 
further that, since Ericson provided that it would figure its cost for 
material at out of stock cost plus 15 percent for overhead and 10 per- 
cent for profit, whereas Manwill indicated it would figure the cost for 
material at cost plus 15 percent as per trade book, it was decided that 
Ericson had offered the more advantageous quotation and a purchase 
order was issued to it. The reason Ericson’s quotation was considered 
more advantageous was that the material was to be figured at 25 per- 
cent of cost whereas the Manwill cost would have been the trade book 
cost which is supposed to include a 3314-percent markup over the 15 
percent stated in the quotation or a total of 4814 percent above the cost 
to the company. 

We believe the laboratory erred in advising Mr. Ericson that his 
quotation was higher than Manwill’s quotation. The Federal Procure- 
ment Regulations (FPR) dealing with price negotiation policies and 
techniques are specific that information as to prices and relative stand- 
ing of quotations is not to be divulged to the participants. FPR sec- 
tion 1-3.805-1(b). We believe that appropriate action should be taken 
to assure that the FPR requirements are followed in the future. 

Additionally, it is not apparent that FPR section 1-3.406-1 provid- 
ing the methods to be employed in procurements to be made on a time 
and materials basis has been followed. It appears that the purchase 
order issued contemplates contracting on a cost-plus-a-percentage-of- 
cost basis which violates 41 U.S.C. 254(b). Therefore, the purchase 
order should be canceled and the procurement made by other than a 
cost-plus-a-percentage-of-cost system of contracting. 

It is our understanding that in the last fiscal year work for the 
laboratory in the amount of about $600 was performed and that for the 
current fiscal year $1,500 is estimated for the plumbing repair work. 
In view of the small amount of the work contemplated and the ap- 
parent good faith judgment which led to the issuance of the purchase 
order, our Office will not object to the payment for any work hereto- 
fore performed at the rates prescribed in the purchase order. 


[B-160120] 


Travel Expenses—Witnesses—Agency v. Attorney General Author- 
ity to Pay 


The payment of the travel expenses of an officer or employee of the Government 
appearing as a witness on behalf of the United States is governed by the regula- 
tions of the agency in which employed only if the case involves the activity in 
connection with which the individual is employed or is serving and his expenses 
are properly payable from an appropriation available to the agency, otherwise 
pursuant to 28 U.S.C. 1823(a), payment of the travel expenses of a witness comes 
under regulations prescribed by the Attorney General. Therefore, the Joint Travel 
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Regulations may not be revised to authorize payment of the travel expenses of a 
member of the uniformed services appearing as a witness for the Government 
not by reason of his military status but by reason of the Government’s require- 
ment in its civil capacity. 


To the Secretary of the Air Force, January 17, 1967: 


Further reference is made to letter dated September 13, 1966, from 
the Under Secretary of the Air Force, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee on September 16, 
1966, requesting a decision whether we would be required to object to 
a proposed revision of the Joint Travel Regulations, Volume 1, under 
which any member of the uniformed services ordered to appear as a 
witness on behalf of the United States would be entitled to receive 
travel and transportation allowances as prescribed in Volume 1, 
Chapter 4, Joint Travel Regulations. A copy of the proposed regula- 
tions was enclosed. This request was assigned Control No. 66-33 by 
the Per Diem, Travel and Transportation Allowance Committee. 

The Under Secretary states in his letter that question has arisen 
whether the proposed revision is in conflict with the provisions of 28 
U.S.C. 1823(a), which, in pertinent part, reads as follows: 

Any officer or employee of the United States or any agency thereof, summoned 
as a witness on behalf of the United States, shall be paid his necessary expenses 
incident to travel by common carrier, or, if travel is made by privately owned 
automobile, at a rate not to exceed that prescribed in section 4 of the Travel 
Expense Act of 1949, together with a per diem allowance in lieu of subsistence 
not to exceed the rates of per diem as described in, or established pursuant to, 
section 3 thereof under regulations prescribed by the Attorney General. Such 
expenses for appearing as a witness in any case involving the activity in connec- 
tion with which such persons is employed shall be payable from the appropriation 
otherwise available for travel expenses of such officer or employee under proper 
certification by a certifying officer of the department or agency concerned. * * * 

That provision of law stems from section 850, Revised Statutes, 
which provided that when any clerk or other officer of the United 
States is sent away from his place of business as a witness for the 
Government, his necessary expenses, stated in items and sworn to, in 
going, returning, and attendance on the court shall be audited and 
paid, but no mileage or other compensation in addition to his salary 
shall in any case be allowed. Department of Justice appropriations for 
fees of witnesses were specifically made available for payment of the 
actual expenses of witnesses, as provided in section 850, Revised 
Statutes. 

In a line of decisions construing section 850 and recognizing several 
opinions of the Attorney General rendered in 1878, 15 Op. Atty. Gen. 
486; 16 id. 113; and 16 éd. 147, interpreting that section as also apply- 
ing to military personnel serving as witnesses for the Government in 
civil proceedings, it was held that under that section the regulations of 
the Department of Justice governed the payment of travel expenses to 
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such witnesses and that the payments were chargeable to appropria- 
tions of the Department of Justice. See 4 Comp. Dec. 146 (1897) ; 19 
id. 752 (1918); 3 Comp. Gen. 271; 12 id. 330; and 15 id. 785. The ra- 
tionale in those decisions is that the duty performed for which the 
travel was necessary was not imposed by reason of the member’s mili- 
tary status, but by reason of the Government’s requirement in its civil 
capacity. 

A similar conclusion was reached in a judicial interpretation of sec- 
tion 850 in the case of United States v. National Surety Company 
(D.C., E.D. Pa. 1909), 168 F. 314. It was also held that the laws which 
provided for the payment of mileage allowances to military personnel 
for travel within the United States (act of June 7, 1900, ch. 859, 31 
Stat. 685, and section 12 of the act of June 10, 1922, ch. 212, 42 Stat. 
631) did not supersede section 850. 19 Comp. Dec. 752, swpra, 3 Comp. 
Gen. 271, supra. In decision of June 29, 1925, 4 Comp. Gen. 1070, it was 
held, however, that, in cases where the members are required to travel 
under orders for the purpose of testifying on behalf of the Government 
to facts which they have officially ascertained or investigated, reim- 
bursement of travel expenses or authorized allowances in lieu thereof 
should be paid the members under the regulations of the department 
concerned and from the appropriation under which their ordinary 
traveling expenses are paid. 

Section 850 was amended by section 2 of the act of December 24, 
1942, ch. 825, 56 Stat. 1088. The language of the law as amended was 
substantially similar to that now contained in 28 U.S.C. 1823(a). The 
law as amended provided, among other things, that when ever any 
officer or employee of the United States performs travel in order to 
appear as a witness on behalf of the United States in any case in- 
volving the activity in connection with which he is employed, his 
travel expenses shall be payable from the appropriation otherwise 
available to the agency concerned for his travel expenses, 

In 22 Comp. Gen. 1074 we ruled that under the amended law the 
expenses of a member who testified on behalf of the United States in 
connection with an activity involved with his former employment— 
the Department of Agriculture—were not payable from an appropria- 
tion of that department but from an appropriation of the Department 
of Justice. Also, in a further interpretation of the amended law and 
in consonance with 4 Comp. Gen. 1070, we held in 23 Comp. Gen. 879 
that the current Navy appropriation was chargeable for the travel 
expenses of a member who appeared as a witness before a Federal 
Grand Jury to testify to facts which came into his possession as a 
recruiter in charge of a recruiting substation. 

The second sentence of section 1823(a) specifically provides that 
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the expenses of any officer or employee of the United States appearing 
as a wi'ness in any case involving the activity in connection with which 
such person is employed shall be payable from the appropriation 
otherwise available to the department or agency concerned for travel 
expenses of such officer or employee. Such provision is an exception 
to the general provisions of the first sentence of that section that any 
officer or employee of the United States or any agency thereof, sum- 
moned as a witness on behalf of the United States, shall be paid his 
travel expenses, as there provided, under regulations prescribed by the 
Attorney General. 

Under such provisions it is our view that payment of the expenses of 
an officer or employee appearing as a witness on behalf of the United 
States is governed by regulations of the agency in which employed 
only if the case involves the activity in connection with which the 
individual is employed or is serving and his expenses are properly 
payable from an appropriation available to that agency. Since the 
proposed regulation would not be limited to such cases, it is our view 
that it would be contrary to the statute. Accordingly, the question 
presented is answered in the affirmative. 


[B-160604] 


Veterans Administration—Contracts—Transportation Services— 
Authority to Subsidize 


To overcome the lack of availability of public transportation to a veterans 
hospital located in an isolated area, the Veterans Administration to assure the 
continuation of visits to veteran patients necessary for the complete medical and 
hospital care prescribed by 38 U.S.C. 4101(a) may enter into a subsidy-type 
agreement with a private carrier under the authority of 38 U.S.C. 213 for 
regularly scheduled transportation services to the hospital at a guaranteed sum 
per annum, less the amount of fares—fares commensurate with common carrier 
fares—collected from visitors and employees, the Administration to establish 
adequate controls to insure a proper accounting by the carrier of the fares 
collected. 


To the Administrator, Veterans Administration, January 19, 1967: 


Your letter of December 27, 1966, concerns a transportation prob- 
lem involving the Veterans Administration Hospital in Lyons, New 
Jersey. You advise that the problem, if allowed to continue, could 
seriously interfere with the care and treatment being provided 
hospitalized veteran-patients. 

The facts and circumstances giving rise to the problem are set forth 
below. 

Lyons Veterans Administration Hospital was built in 1930 in an 
isolated area of Bernard Township, New Jersey. Until the latter part 
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of 1964, public transportation was available to and from the hospital 
but was discontinued by the carrier, due to a lack of sufficient income 
to cover the costs of operation. The closest public transportation is 
now located about 2 miles from the hospital at the Gladstone Branch 
of the Erie Lackawanna Railroad. The schedule of the railroad is, 
however, not compatible with the transportation needs of the hospital. 
The closest bus facilities are located at Plainfield, New Jersey, which 
is approximately 10 miles away, and there are apparently no taxicabs 
operating in the vicinity of the hospital. 

Because of the transportation problem which now exists, many 
relatives or other visitors are unable to visit the veteran-patients. 
This has resulted in a deterioration of patient morale. It has also 
restricted the patient care program in other ways, such as the 
following: 

(a) Hampers the use of night hospital work-out programs to pro- 
mote the vocational rehabilitation of patients. There are presently 
many industries in nearby communities which would participate in 
such a program if transportation were available. 

(b) Seriously limits mobility of patients for various community 
activities, such as employment, orientation visits, etc., as steps toward 
constructive community placement plans. Relatives frequently give 
lack of transportation as a reason for their inability to visit the hos- 
pital, thus making it exceedingly difficult to involve them in disposition 
planning for patients. 

(c) Reduces the accessibility of the hospital for outpatient treat- 
ment programs. 

(d) Limits the assignment of students and trainees to the hospital 
to those few who can afford to purchase cars. 

(e) Makes the hospital inaccessible to a significant percentage of 
potential employees in areas in which there is a critical shortage. 

You advise that the patient care program is indirectly affected by 
staffing difficulties and employee morale problems, which in some cases 
can be attributed to transportation difficulties. You point out that 
although the recently enacted provisions of 38 U.S.C. 233(b) authorize 
the utilization of Government vehicles to transport employees to and 
from their homes and the hospital where it is determined that such 
action is necessary to keep from endangering your medical care pro- 
gram, this authority would not solve the transportation problems of 
nonemployee relatives and visitors. 

After considering all aspects of this problem and being cognizant 
of the therapeutic benefit accruing to veteran-patients as a result of 
visits by their relatives, it was determined by your medical personnel 
that the furnishing of transportation facilities to assure the continua- 
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tion of these visits was, in fact, “necessary for a complete medical and 
hospital service,” as that term is used in 38 U.S.C. 4101(a). Based 
upon this determination, you express the view that it would appear 
proper to furnish the needed transportation either by using govern- 
mental transportation facilities, or, in the alternative, by entering into 
an agreement (as authorized by 38 U.S.C. 213) with a private or public 
agency or person. 

After considering the various possibilities, however, you find it 
would be less expensive if you could enter into a subsidy-type arrange- 
ment with a private carrier, rather than contract outright for the nec- 
essary transportation services. It has been determined that a private 
carrier, the Public Service Coordinated Transport, will provide trans- 
portation on a regular schedule between Newark, New Jersey, and the 
Lyons Hospital for a guaranteed sum of $47,545 per annum. You 
advise that this is approximately $20,175 less than what it would cost 
to provide the same service utilizing Government equipment and em- 
ployees. Moreover, you state that the cost would be reduced still fur- 
ther by offsetting amounts received as fares. Inasmuch as the facilities 
to be used would not be governmental facilities, you are considering 
allowing employees to utilize the facilities, and would authorize charg- 
ing all recipients of the service. 

Since there seems to be an absence of precedent for using a subsidy 
contract as a means of securing public transportation to meet a gov- 
ernmenta] need, you feel that prior to negotiating the actual contract, 
the matter should receive our consideration. Accordingly, our advice 
is requested as to the expenditure of appropriated funds for the 
subsidy-type contract being proposed as a means of meeting the trans- 
portation problem now existing at the Lyons VA Hospital. If appro- 
priated funds may be used under these circumstances, our advice is also 
requested concerning the proposal to charge all passengers who would 
utilize the facilities, and concerning the fisca] procedure to be followed 
in offsetting amounts collected from passenger fares against the 
amount guaranteed to the carrier. 


Section 233(b), Title 38, United States Code, provides that: 


(b) The Administrator, when he determines that an emergency situation exists 
and that such action is necessary for the effective conduct of the affairs of the 
Veterans’ Administration, may utilize Government-owned, or leased, vehicles to 
transport employees to and from their place of employment and the nearest 
adequate public transportation, or, if such public transportation is either un- 
available or not feasible to use, to and from their place of employment and 
their home. The Administrator shall establish reasonable rates to cover the cost 
of the service rendered, and all proceeds collected therefrom shall be applied 
to the applicable appropriation. 


Section 4101(a) of the same title reads as follows: 


There shall be in the Veterans’ Administration a Department of Medicine and 
Surgery under a Chief Medical Director. The functions of the Department of 
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Medicine and Surgery shall be those necessary for a complete medical and hospi- 
tal service, including medical research, as prescribed by the Administrator pur- 
suant to this chapter and other statutory authority, for the medical care and 
treatment of veterans. 


Also, 38 U.S.C. 213 provides— 


The Administrator may, for purposes of all laws administered by the Veterans’ 
Administration, accept uncompensated services, and enter into contracts or agree- 
ments with private or public agencies or persons, for such necessary services 
(including pevsonal services) as he may deem practicable. 


Further, section 501 of the Independent Offices Appropriation Act, 
1952, provides (quoting from 5 U.S.C. 140 (1964 Ed.) ): 

It is the sense of the Congress that any work, service publication, report, docu- 
ment, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency (including wholly owned 
Government corporations as defined in the Government Corporation Control Act 
of 1945) to or for any person (including groups, associations, organizations, part- 
nerships, corporations, or businesses), except those engaged in the transaction 
of official business of the Government, shall be self-sustaining to the full extent 
possible * * *, 


In light of all the facts and circumstances set forth above considered 
together with the tenor of the statutes quoted above, we would have 
no objection to the expenditure of appropriated funds for the subsidy- 
type contract you propose, in the instant case, provided the carrier is 
required thereunder to charge all passengers for the service furnished. 
In other words, in the instant case, we would have no objection to the 
Veterans Administration entering into a contract with a private car- 
rier whereby the carrier would provide transportation on a regular 
scheduled basis between Newark, New Jersey and the Lyons Hospital, 
and the Veterans Administration would pay the carrier a guaranteed 
sum per annum less the amount of the fares the carrier would be re- 
quired to charge and collect from all passengers. We assume, of course, 
that the fares established will be commensurate with those charged 
by common carriers for such service. 

Concerning the fiscal procedure to be followed, as indicated above, 
payments by the Veterans Administration to the carrier, if any, should 
be on a net balance basis, subject to adjustment if made other than on 
an annual basis. That is to say the contract should provide that the 
Veterans Administration will pay the carrier the difference, if any, 
between the total amount of the fares collected during the year by the 
carrier and the sum guaranteed by Veterans Administration per 
annum. Adequate administrative controls should be established to 
insure a proper accounting by the carrier of the fares collected. 
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[A-56721] 
Pay—Retired—Re-retirement—Barred Claims 


The removal by the act of April 14, 1966, Public Law 89-395, of the bar imposed 
by the act of Oct. 9, 1940, on the payment of increased retired pay computed 
under the fourth paragraph of section 15 of the Pay Readjustment Act of 1942, 
not including claims barred under the doctrine of res judicata, an officer of the 
Regular Army retired September 21, 1944, and awarded section 15 re-retirement 
benefits in Holden v. United States, 123 Ct. Cl. 866, decided July 15, 1952, under 
the act of June 29, 1948, from that date to April 30, 1952, is barred under the 
doctrine of res judicata from having his claim considered pursuant to the 1966 
act for that portion—May 16, 1945 to June 28, 1948—of the 6-year period preced- 
ing petition filing on May 16, 1951 which although not barred by 28 U.S.C. 2501 
was not included in the petition, the court having had complete jurisdiction of the 
officer’s then existing cause of action, and for the period subsequent to the period 
of the award, May 1, 1952, to date of judgment, July 15, 1952, the holding in 
155 Ct. Cl. 177 restricting payment absent judgment amendment. 


To Emery, Sells and Wood, January 23, 1967: 


Further reference is made to your letter of October 28, 1966, re- 
questing review of the action taken in General Accounting Office settle- 
ment dated September 30, 1966, on the claim of Major Oliver Holden, 
U.S. Army, retired, for increased retired pay sought by him by reason 
of the enactment on April 14, 1966, of Public Law 89-395, 80 Stat. 120. 

Under Public Law 89-395 the benefits of increased retired pay com- 
puted under the provisions of the fourth paragraph of section 15 of 
the Pay Readjustment Act of 1942, ch. 413, 56 Stat. 368, 37 U.S.C. 115 
(1958 Ed.), may be paid only for such periods of time as to which the 
10-year barring act of October 9, 1940, ch. 788, 54 Stat. 1061, 31 U.S.C. 
71a, would be the sole legal impediment. No other statutory provision 
or established legal doctrine was affected by Public Law 89-395. 

Following a period of extended active duty Major Holden, a retired 
officer of the Regular Army reverted on September 21, 1944, to an in- 
active duty status on the retired list. His retired pay status on that 
date entitled him to receive the increased retired pay benefits pre- 
scribed in the fourth paragraph of section 15 of the Pay Readjustment 
Act of 1942. His claim for such benefits was first presented to this 
Office on April 2, 1957, and the application by the Claims Division of 
this Office in settlement dated May 13, 1957, of the barring act of 
October 9, 1940, to that portion of the claim covering the period pre- 
ceding April 2, 1947, was upheld in decision of May 7, 1959, A-56721. 

In Court of Claims Petition No. 50147, filed May 16, 1951, Major 
Holden sued for increased retired pay benefits “for the period com- 
mencing August 12, 1948, and extending to the date upon which judg- 
ment may be entered herein.” Such action was based on the provisions 
of section 203(a) of the act of June 29, 1948, ch. 708, 62 Stat. 1085, 
10 U.S.C. 3963(a). The Court of Claims entered a judgment in his 
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favor on July 15, 1952 (123 Ct. Cl. 866), in the amount of $2,332.35, 
which appears to represent increased retired pay under the 1948 act 
for the period June 29, 1948 to A pril 30, 1952, inclusive. 

The bar of the 10-year statute of limitations on Major Holden’s 
claim for increased retired pay computed in accordance with the pro- 
visions of the fourth paragraph of section 15 of the 1942 law has 
been removed by Public Law 89-395, and the amount of $10,785.69, 
representing such increased retired pay for the periods September 21, 
1944 to May 15, 1945, and July 16, 1952 to August 31, 1966, inclusive, 
was certified due him in the settlement of September 30, 1966. How- 
ever, that part of his claim covering the period May 16, 1945, to July 
15, 1952, inclusive, was denied for the reason that such period “is 
barred by the doctrine of res judicata as a result of the Court of Claims 
decision in the case of Holden v. United States, 123 Ct. Cl. 866 (1952) .” 
You object to application of the bar of res judicata to the periods May 
16, 1945 to June 28, 1948, and May 1 to July 15, 1952, inclusive. 

The claim advanced by Major Holden in Court of Claims petition 
No. 50147, expressly covered the period to the date “upon which judg- 
ment may be entered herein.” Since judgment was entered therein on 
July 15, 1952, the matter of applying the bar of res judicata to the 
period May 1 to July 15, 1952, inclusive, falls squarely within the 
holding of the Court of Claims in the case of Joseph A. Herbert plain- 
tiff No. 6 in Armstrong, et al. v. United States, 155 Ct. Cl. 177, decided 
July 19, 1961. 

Joseph A. Herbert was plaintiff No. 26 in the case of Aguinaldo, et 
al. v. United States, Ct. Cl. No. 49726, wherein he sued for increased 
retired pay computed in accordance with the decision in Sanders v. 
United States, 120 Ct. Cl. 501 (1951), “commencing with his release 
to an inactive duty status and continuing to date of judgment.” A 
judgment was entered in that case on April 7, 1953, allowing Herbert 
increased retired pay under the Sanders rule for the period November 
7, 1946 to September 30, 1949, inclusive. 

Subsequently, Herbert became plaintiff No. 6 in the Armstrong 
case in which the court in the decision of July 19, 1961, pointed out 
that he, Herbert, was seeking judgment for increased disability retired 
pay computed under section 402(d) of the Career Compensation Act 
of 1949, ch. 681, 63 Stat. 818, 37 U.S.C. 272(d) (1952 Ed.), for the 
period from October 1, 1950 through December 31, 1958. (Since the 
Armstrong petition, Ct. Cl. No. 431-56, was not filed until October 5, 
1956, the provisions of 28. U.S.C. 2501 barred the Court of Claims from 
jurisdiction of the period October 1, 1949 to September 30, 1950, 
inclusive. ) 

The court concluded that the judgment of April 7, 1953, on the 
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Aguinaldo petition had been erroneously entered “for the entire peri- 
od” for which Herbert had sued and directed that such judgment be 
amended to accord with the stipulation of the parties which actually 
covered the period November 7, 1946 to September 30, 1949, only. See 
the order issued by the Court of Claims July 19, 1961, in Aguinaldo, 
et al. v. United States, Ct. Cl. No. 49726, amending the judgment of 
April 7, 1953, indicating that the judgment of April 7, 1953, otherwise 
would have barred any further claim by Herbert for additional retired 
pay for the period preceding April 8, 1953. 

Many other similar Sanders type judgments were amended by the 
court. See, for example, Court of Claims order of September 21, 1962, 
amending, among others, the judgment of October 6, 1953, in the case 
of James Bernard McCarthy, et al. v. United States, Ct. Cl. No. 49959. 
Thus, it is clear that unless amended the judgments in those cases 
would have raised the bar of res judicata “to date of judgment.” That 
rule is applicable in Major Holden’s case and in the absence of an 
amendment by the court of the judgment rendered on July 15, 1952, 
on Court of Claims petition No. 50147 effectively restricting the bar 
of res judicata to the period preceding May 1, 1952, the disallowance 
of that part of the claim covering the period May 1 to July 15, 1952, 
inclusive, is sustained. 

As previously pointed out, Major Holden was entitled upon his re- 
version to an inactive duty status on the retired list (September 21, 
1944), to the re-retirement benefits of the fourth paragraph of section 
15 of the 1942 law. The Court of Claims has held that entitlement to 
monthly retired pay constitutes a continuing claim and that a new 
cause of action accrues at the end of each monthly pay period. Also, 
that all the monthly payments which became due within the 6-year 
period prior to the filing of a petition in the Court of Claims are not 
barred by the provisions of 28 U.S.C. 2501. See Lerner v. United 
States, 168 Ct. Cl. 247 (1964); Gordon v. United States, 134 Ct. Cl. 
840 (1956), and Friedman v. United States, 159 Ct. Cl. 1 (1962). 
Hence, at the time of filing of Court of Claims petition No. 50147, by 
Major Holden, the court had complete jurisdiction of his then existing 
cause of action for the full amount of retired pay due for the 6-year 
period preceding May 16, 1951, the date the petition was filed. There- 
fore, in the action instituted by him in that petition he could have 
presented a claim for increased monthly retired pay computed in 
accordance with the provisions of the fourth paragraph of section 15 
of the 1942 law for the period commencing May 16, 1945. 

In Stradley v. Bath Portland Cement Co., 77 A. 242 (1910), it was 
held that : 


When an employee on a contract for a fixed period, at a per annum salary pay- 
able monthly, has been wrongfully discharged, he can, if he sees fit, bring a 
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separate action as each installment of salary falls due; yet if no action is brought 
until more than one is due, all installments that are then due must be included 
in the one action; and if an action is brought when more than one is due, a 
recovery in such action will be an effectual bar to a second suit brought to 
recover installments which were due at the time of the inception of the first 
action ; and this on the theory that a judgment settles everything involved in the 
right to recover, not only matters that were raised, but those which might have 
been raised. This rule was recognized and applied in Jenkins v. Scranton, 205 Pa. 
598, 55 Atl. 788. 


The court further stated in the Stradley case that: 


When the plaintiff brought his action on April 19, 1909, for one month’s salary 
from October 28 to November 28, 1908, he did not include the other four months’ 
salary [November 29, 1908, to March 28, 1909] which were then due. The four 
months omitted in that action he included in his present suit; and this he had 
no right to do. 


In Keller v. Olson, 173 S.W. 28 (1915), the doctrine was expressed 
as follows: 

It is elementary law that a person having a single demand, though made up 
of several distinct items, cannot split the same so as to make two causes of 
action, and a judgment concludes the parties in respect to the whole cause of 
action sued on, whether the suit included the whole or only a part of the demand 


sued for. This rule applies, although the items are in their nature distinct and 
arise or become due at different times, if they grow out of a single tort or contract. 


It was stated in Metropolitan Life Ins. Co. v. Richter, 78 P. 2d 307 
(1937), quoting from the syllabus prepared by the court, that: 


A contract providing for the payment of weekly benefits is divisible in its 
nature. The beneficiary under such contract may, if he sees fit, bring a separate 
action as each installment or weekly benefit becomes due. However, if no action 
is commenced until more than one of such installments or benefits is due, all 
installments that are then due must be included in the one action and, if an action 
is brought when more than one installment is due, a recovery in such action will 
be an effectual bar to a second suit to recover installments which were due at 
the inception of the first action and which were not included therein. 

Also, see paragraph 1247 (34 C.J. 838, Judgments, Successive causes 
of action), where it is stated that when several claims due or enforce- 
able at different times arise out of the same transaction, separate 
actions may be brought as each liability accrues, although all of such 
claims which may be due at the time of bringing a given action must 
be included in that action. 

The rule indicated above appears particularly appropriate for appli- 
cation in situations involving judicial action to collect the amount 
believed to be due as retired pay at the time such action is commenced, 
based on a less favorable legal theory and for a shorter period of time 
than actually was involved. All of the facts relating to Major Holden’s 
retired pay rights during the period May 16, 1945, to May 16, 1951, 
arising from the failure of the Government to pay him increased 
retired pay computed in accordance with the provisions of the fourth 
paragraph of section 15 of the 1942 law were known to him when he 
filed his petition No. 50147 on May 16, 1951. Consequently, his claim 
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for any monthly installments of increased retired pay which were past 
due and unpaid for the period not barred from the jurisdiction of the 
court by 28 U.S.C. 2501 could and should have been included in that 
action. Having filed suit for and obtained a judgment covering only 
a part of that period, no consideration may now be given that part of 
his claim relating to the earlier portion of that period. 

Accordingly, the action taken in the settlement of September 30, 
1966, disallowing his claim for the period May 16, 1945 to June 28, 
1948, is also sustained. 


[B-147420] 


Fees — Parking —Government-Owned Vehicles—Street Parking 
Meter Fees 


When the payment of a meter fee for the parking on a public street of a Govern- 
ment-owned vehicle used on official business imposes no impermissible burden 
on the performance of a Federal function, appropriated funds may be used to 
pay, or reimburse employees for parking meter fees, unless the parking fee has 
been held by a court to be a tax or a revenue raising measure. 18 Comp. Gen. 
151; 26 id. 397, and 34 id. 417, overruled, and 38 Comp. Gen. 258; 41 id. 328, and 
44 id. 578, modified. 


To Senator Walter F. Monda!c, January 23, 1967: 


Your letter of September 12, 1966, forwards for our consideration 
and report thereon a letter you received from Mr. W.R. Watters, Sr., 
St. Paul, Minnesota, referring to our decision of March 24, 1965, 44 
Comp. Gen. 578. That decision concerns payment of parking fees 
incident to the use of Government-owned and privately owned motor 
vehicles. 

Over the years we consistently have held that meter or other fees 
imposed by municipalities for parking on public streets are not appli- 
cable to readily identifiable Government-owned vehicles used in the 
performance of official Government functions. 41 Comp. Gen. 328. Our 
decisions were based upon the premise that parking meter fees con- 
stitute an unauthorized attempt by States or municipalities to tax or 
burden the Federal Government in carrying out its functions and, 
therefore, are not properly assessable against the United States or for 
payment by it. Also, we have held that since a parking meter fee 
legally cannot be imposed against the Federal Government as prin- 
cipal, it likewise cannot be imposed against the employee (an agent 
of the Government) driving a Government vehicle on official business. 
See 41 Comp. Gen. 328. Since it was our view that parking meter fees 
could not legally be imposed against the Government or against the 
employee driving the Government-owned vehicle, it was also our view 
that a penalty for failure to pay the parking meter fee may not legally 
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be imposed against such employee. Hence, we held that an employee 
who pays parking meter fees is not entitled to reimbursement, since 
the expense is not properly payable by the United States in the first 
instance. 

Mr. Watters states that : 

A recent “news-note” circulated to employees of this Northern Administrative 
Division, ARS, USDA, of which I am an employee, warns that “The Department 
of Justice has advised the office of the General Counsel that the Government may 
not be constitutionally exempt from paying parking meter fees. Failure of a 
Government driver to pay a fee would be a violation of the city traffic ordi- 
nance for which he is personally responsible. 

Informally, the Department of Justice indicated that it will no longer repre 
sent Government employees who receive traffic tickets for non-payment of park- 
ing fees. The Office of the General Counsel suggests that a Government driver 
either park in a free zone, use off-the-street parking lots for which he can be 
reimbursed by his agency, or when necessary make arrangements with city offi- 
cials for free parking privilege of Government vehicles.” 

Mr. Watters inquires, in effect, as to whether the “opinion” of the 
Department of Justice supersedes our decision of March 24, 1965, 
and if parking fees charged by municipalities for street meter parking 
of Government-owned vehicles are in fact legal. He states that if this 
be the case the Comptroller General should render a decision author- 
izing the reimbursement of Government employees who pay parking 
meter fees incident to the use of Government-owned vehicles on official 
business. Mr. Watters also requests a copy of the “official opinion” of 
the Department of Justice in the matter. 

We have been advised by the Department of Justice that a letter 
written by the Civil Division, of that Department, dated April 5, 1962, 
to the Department of the Air Force, sets forth the Department’s policy 
with respect to the defense of Federal employees charged with failure 
to pay parking meter fees while driving Government vehicles on offi- 
cial business. The Department of Justice advises that the “news-note” 
referred to in Mr. Watters’ letter was based on advice furnished by 
the General Counsel of the Department of Agriculture in reliance on 
its (Justice’s) letter of April 5. We are further advised that the letter 
does not purport to override any Comptroller General’s decision, nor 
does it deal with the question of whether Federal employees may be 
reimbursed for the cost of parking meter fees. Further, the Depart- 
ment informs us that the letter is a statement of policy and does not 
constitute an Opinion of the Attorney General. 

In its letter of November 17, 1966, to us, the Department of Justice 
advises that while it has never questioned the principle that States 
and municipalities may not tax or burden the Federal Government in 
the performance of its functions, it recognizes that the Federal Gov- 
ernment is obligated to abide by the normal traffic regulations of 
States or municipalities except in emergency situations. In support of 
this position the Department cites the following court cases: Johnson 
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v. Maryland, 254 U.S. 51 (1920); Oklahoma v. Willingham, 143 F. 
Supp. 445 (1956) ; Virginia v. Stiff, 144 F. Supp. 169 (1956) ; City of 
Norfolk v. McFarland, 145 F. Supp. 258 (1956). 

The Department further states that in Johnson v. Maryland, supra, 
the State attempted to impose a requirement (that a driver of a United 
States mail truck must possess a Maryland driver’s license) , the effect 
of which was to prevent Federal employees from performing their 
official duties until they satisfied State law, and that the court held this 
to be an impermissible burden. The Department is of the view, how- 
ever, that the requirement of payment of a meter fee ordinarily would 
not impose a comparable burden on actual performance of a Federal 
function. 

In the Department’s letter of November 17, it is stated that: 

** * it * * * appears doubtful that subjection of government-owned vehicles 
to conventional on-street parking meter rules—viewed either in practical or 
theoretical terms—would today represent a constitutionally impermissible 
imposition of the revenue or police powers of a state or locality on a federal 
instrumentality. I do not know what may have been the basis for creation of 
parking meter zones when the first of the Comptroller General’s decisions on 
this subject was issued, almost 30 years ago. Today, when serious conditions 
of traffic and parking congestion have developed in the business districts of 
almost every city in the United States, it seems to me most realistic to view 
metering as principally an attempt to assist the flow of traffic by encouraging 
prompt turn-over in the use of parking spaces. That is the very sort of traffic 
regulation referred to in Johnson v. Maryland, supra, as applicable to the fed- 
eral government. 

The Department’s policy, as disclosed in the above referred-to letter 
of April 1962, is to the effect that it will represent drivers of Govern- 
ment vehicles who are charged with violating city ordinances because 
they fail to pay meter fees and attempt to work out the best possible 
solution which may be a dismissal of the charges or the payment of a 
small fine, but that it does not propose to assert the immunity of the 
United States in such matters unless the violation of the city ordi- 
nances was required in order for the employee to perform his Federal 
functions. 

Since our decision of August 11, 1938, 18 Comp. Gen. 151, legisla- 
tion has been enacted which specifically allows (in addition to the 
authorized mileage allowance) the payment of parking fees (includ- 
ing meter fees), ferry fares and bridge, road and tunnel tolls to Gov- 
ernment employees on official business operating privately owned ve- 
hicles on a mileage basis in lieu of actual expenses. See section 4 of 
the Travel Expense Act of 1949, as amended, now 5 U.S.C. 5704. It 
was section 4 of Public Law 87-139 which amended section 4 of the 
Travel Expense Act of 1949 to authorize reimbursement for the actual 
cost of parking fees in addition to mileage. In 41 Comp. Gen. 328, we 
stated that the enactment of section 4 of Public Law 87-139 was an 
indication that the Congress felt that the Government should bear 
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the burden of parking fees necessarily and properly incurred by Fed- 
eral employees in connection with official business. 

Also, employees who are authorized to travel on official Government 
business in privately owned vehicles on an actual expense basis may 
be reimbursed parking fees (including meter fees), ferry fares and 
bridge, road and tunnel tolls, within the limits fixed in section 3.5 of 
the Standardized Government Travel Regulations. Cf. 32 Comp. Gen. 
74 and 35 id. 92. Further, we have held that employees traveling in 
Government-owned vehicles on an actual expense basis may be reim- 
bursed for highway, bridge and tunnel tolls (35 Comp. Gen. 92) ; for 
parking fees in private lots, if street parking (including meter) or 
other free parking is not available (32 Comp. Gen. 409; 41 id. 328) ; 
for parking fees (including meter fees) in a municipally owned lot 
off-the-street parking lot, if street parking (including meter) or other 
free parking is not available within a reasonable distance from place 
of business. (44 Comp. Gen. 578). 

Thus, pursuant to either law, regulations or decisions of this Office, 
appropriated funds have been made available to pay, or to reimburse 
employees for, all parking fees, except meter parking fees incident 
to parking Government-owned vehicles on public streets, 

Furthermore, the overwhelming majority of State courts have con- 
strued parking meter fees established by local ordinance in their re- 
spective States to be fees charged incident to traffic regulation and not 
taxes (i.e. that the meter traffic ordinances involved are not revenue 
measures). Also, in the case of Oklahoma v. Willingham, 143 F. Supp. 
445 (USDC, E.D. Oklahoma) the court stated that a Federal em- 
ployee must obey the traffic laws of a State although driving a Govern- 
ment vehicle on official business. In Virginia v. Stiff, 144 F. Supp. 169 
(USDC, W.D. Virginia), the court stated that federally owned and 
operated motor vehicles are not immune from the operation of laws 
limiting the weight of vehicles on public highways of the State. In 
City of Norfolk v. McFarland, 145 F. Supp. 258 (USDC, E.D. 
Virginia) the court stated, in effect, that traffic ordinances prescribing 
rights of way and speed limits are ordinarily binding upon officials of 
the Federal Government except in emergency situations. 

We have carefully reconsidered the matter in light of the foregoing 
and agree that the requirement of payment of a meter fee (where such 
fee is not a tax) incident to parking a Government-owned vehicle on 
a public street would not impose an impermissible burden on the 
Federal Government. Accordingly, and in the absence of a judicial 
determination contrary to what is stated above, we will no longer ob- 
ject to the use of appropriated funds to reimburse Federal employees 
who are required to pay street parking meter fees while driving Gov- 
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ernment-owned vehicles on official business, except where there would 
be imposed an impermissible burden on the performance of a Federal 
function such as the carrying of the mail, or in those instances where 
the parking meter fee has been held by a court to be a tax or a revenue 
raising measure. 

Insofar as the conclusions reached in any of our prior decisions may 


be inconsistent with the views expressed above, they will no longer be 
followed. 
Mr. Watters’ letter is returned herewith as requested. 


[B-160565] 


Travel Expenses—Overseas Employees—Transfers—Agency within 
the United States 


When an employee upon satisfactorily completing a tour of duty overseas and 
prior to his return to the United States transfers between different departments 
or agencies under the Department of Defense for employment in the United 
States, the department or agency in the Defense Department from which the 
employee transfers is precluded under 5 U.S.C. 5724(e) from paying any part of 
the return travel or transportation expense of the employee, whether the employee 
qualifies under 5 U.S.C. 5722(a) or 5 U.S.C. 5724(d) for the return expenses. 


Travel Expenses—Overseas Employees—Return For Other than 
Leave—Separation—Prior to Transfer 


When an employee of a department or agency under the Department of Defense 
upon satisfactorily completing an overseas tour of duty returns to the United 
States for separation and transfer to another department or agency in the Defense 
Department, the activity losing the services of the employee is liable for the 
expenses incurred by the employee in travel to the place of actual residence or 
some other selected point in the United States not to exceed the constructive 
cost of travel to the place of actual residence. 


Travel Expenses—Overseas Employees—Return For Other than 
Leave—Transfers—Payment Basis 


The activity acquiring the services of an employee who upon return to the United 
States after satisfactorily completing an overseas tour of duty transfers between 
different departments or agencies under the Department of Defense without a 
break in service is liable for the travel expenses of the employee from the place 
of actual residence or other selected point to the new duty station, the allowable 
cost not to exceed the cost of direct travel from the old to the new duty station, 
less the cost incurred by the losing agency for return travel. However, in the 
event of a break in service between the separation from the losing agency and 
the transfer to the acquiring agency, neither agency may pay the employee's 
expenses from the actual place of residence to the duty station under the new 
agency, unless the employee qualifies for entitlement under some special authority, 
such as is contained in 5 U.S.C. 5723 authorizing the payment of travel and 
transportation expenses when a manpower shortage exists. 


To the Secretary of Defense, January 24, 1967: 


By letter of December 14, 1966, your Assistant Secretary (Comp- 
troller) requested our decision concerning the question as to which 
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agency’s appropriation is to be charged with the expenses of travel 

and transportation of an employee who returns to the United States, 

following completion of an agreed overseas tour of duty with one de- 

partment or agency under the Department of Defense, for transfer 

to another department or agency under the Department of Defense. 
Your Assistant Secretary points out— 


A program was established on April 1, 1966, to limit overseas employment of 
transferred or newly hired employees to five years except under certain circum- 
stances for which an extension may be authorized. No limit has been established 
for employees who were serving in foreign areas on that date who were not 
serving under an agreement to return. 

The program provides that employees reassigned to a position overseas from 
one in the United States receives reemployment rights under Public Law 86-585 
and also signs an agreement that he will be required to exercise his return rights 
within five years unless his tour or tours are extended by mutual agreement. 
Employees hired either in the United States or in foreign areas are required to 
sign an agreement as a condition of employment specifying that they will accept 
a reassignment in any position in the continental United States when offered at 
the grade at which employed in the foreign area. It is intended that to the 
extent feasible, an offer will be made within five years. 

* * * . * * 7” 


Any career or career-conditional employee satisfactorily completing a tour of 
duty in a foreign area is eligible for return placement assistance and programs 
to assist such employees are maintained in each of the military departments. 
Among the measures provided to assist employees returning to the United States 
is registration in the Department of Defense Centralized Referral System. This 
is a computerized operation which registers all eligibles for placement and which 
identifies vacancies throughout all components of the Department of Defense 
in the United States for which they may be certified. Appropriate priorities are 
assigned to the employees to be placed. 

One of the major problems involved in transferring employees from overseas 
to a position in the United States is the apparent requirement that the employing 
department must pay the travel and transportation expenses from the overseas 
post to the post of duty in the United States. Because these costs are high, trans- 
fers across departmental lines are seldom arranged. In the case of employees 
being placed in the United States in an activity of the same department, the 
employing department pays the expenses. 

To make this program effective, it is important that in those cases where the 
employee is to be transferred from one military department or Defense agency 
to another military department or Defense agency, the losing department or 
agency be authorized to pay the travel and transportation expenses for em- 
ployees, dependents and household effects from the overseas post to the new 
duty post in the United States. If this cannot be done, at least the losing depart- 
ment or agency pay an amount equal to expenses of travel to the employee’s 
place of residence, The employing agency would pay excess travel cost (con- 
structive cost if travel is not actually performed to place of residence) from 
that place to the employee’s new duty station. 


Specifically, your Assistant Secretary requests our decision as to 
whether it would be legally permissible to administratively adopt any 
or all of the following provisions in the case of an employee of a 
Defense department or agency who has satisfactorily completed an 
overseas tour of duty and who is to be transferred to another Defense 
agency for employment in the United States : 

1. Effect the transfer with the travel and transportation expenses to be paid 
by the losing department or agency. 


2. Effect the transfer with the travel and transportation expenses to be paid 
by the losing department or agency not to exceed the cost of such expenses to 
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the employee’s place of residence, with any excess cost for travel and transporta- 
tion to the new duty station to be prorated and paid by the employing depart- 
ment or agency. 

8. If 1 or 2 above cannot be approved, require the losing agency to transport 
the employee, his dependents and household effects to his place of residence for 
separation and upon his arrival accept his resignation and permit him to be 
employed the following day by a different Defense department or agency with- 
out a break in service. 

5 U.S.C, 5722 is, in part, as follows: 


(a) Under such regulations as the President may prescribe and subject to 
subsections (b) and (c) of this section, an agency may pay from its 
appropriations— 

(1) travel expenses of a new appointee and transportation expenses of his 
immediate family and his household goods and personal effects from the place 
of actual residence at the time of appointment to the place of employment out- 
side the continental United States; and 

(2) these expenses on the return of an employee from his post of duty outside 
the continental United States to the place of actual residence at the time of 
assignment to duty outside the United States. 


5 U.S.C. 5724 is, in part, as follows: 

(d) When an employee transfers to a post of duty outside the continental 
United States, his expenses of travel and transportation to and from the post 
shall be allowed to the same extent and with the same limitations prescribed for 
a new appointee under section 5722 of this title. 

(e) When an employee transfers from one agency to another, the agency to 
which he transfers pays the expenses authorized by this section. 

We understand that each of the employees to whom your Depart- 
ment’s letter applies qualified either under 5 U.S.C. 5722(a) or 
5 U.S.C. 5724(d) for return travel and transportation expenses by 
reason of having completed an agreed period of service overseas. 
However, each such employee will be returning to the United States 
for the purpose of accepting a position in a different department, or 
agency under the Department of Defense, and the sole question is 
whether 5 U.S.C. 5724(e) precludes the losing agency from paying 
forall or any part of the travel expenses. 

There is no doubt that if the employee is employed by the new 
(acquiring) agency prior to his return travel to the United States the 
provisions of 5 U.S.C. 5724(e) would preclude the old (losing) agency 
from paying any part of such travel and transportation expenses. We 
understand that the first two proposals submitted by the Assistant 
Secretary relate to actual transfers effected prior to the return of the 
employee to the United States. If such be the case, we know of no 
legal basis upon which any part of the return travel expenses can be 
paid by the old (losing) agency. 

Concerning the third proposal, it is our understanding that the 
employee would be returned to the place of his actual residence or 
some other point in the United States for separation. At the time of 


such return travel he would not have been employed by the new (ac- 


quiring) agency to which he later transfers. See 44 Comp. Gen, 767. 
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In such a case it would be proper for the old (losing) agency to pay 
the expenses incurred in traveling to the place of actual residence or 
some other selected point in the United States but not to exceed the 
constructive cost of travel to the place of actual residence. 

If after arriving at the place of actual residence the employee then 
transfers to a new (acquiring) agency without a break in service it 
would be proper for the acquiring agency to pay the expenses of his 
travel from the place of actual residence or other selected point to 
the duty station for the position to which he transfers. The allowable 
cost could not exceed the cost of direct travel from the old to the new 
duty station, less the cost incurred by the losing agency for return 
travel as indicated above. However, if a break in service occurs between 
the separation from the old (losing) agency and the transfer to the 
new (acquiring) agency then neither agency can pay the employee’s 
expenses from the actual place of residence to the duty station in the 
United States under the new (acquiring) agency, unless the employee 
can qualify for entitlement to such expenses under some special au- 
thority, such as that contained in 5 U.S.C. 5723. 

Subject to the above, we offer no objection to the third proposal con- 
tained in your Assistant Secretary’s letter. 


[B-159922] 


Contracts—Negotiation—Public Exigency—Justification For Ne- 
gotiation 


Although the negotiation of a procurement under the public exigency authority 
in 41 U.S.C. 252(c) (2) with the only two manufacturers capable of meeting the 
delivery schedule established for equipment formerly procured by formal adver- 
tising was not justified on the basis new producers could not meet the required 
delivery schedule, the contracting agency having the authority to disqualify 
a bidder incapable of meeting the delivery schedule of an advertised procure- 
ment, the contract, notwithstanding the delay in making the award, will not 
be disturbed, the question of the propriety of employing negotiation procedures 
not having been timely raised, and due to the fact that formal advertising would 
have resulted in responsive bids only from the two companies with whom nego- 
tiations were conducted. 


Contracts—Negotiation—Competition—Impracticable to Obtain— 
Unavailability of Specifications Requirement 


The authority in section 1-8.210(a) (13)e of Federal Procurement Regulations 
contemplating negotiation under 41 U.S.C. 252(¢)(10) for property or services 
for which it is impracticable to secure competition only when it is impossible 
to draft adequate specifications or any other adequately detailed description of 
the required property or services aud not when it is merely inconvenient to do 
so, the use of section 252(c)(10) negotiating authority is not justified on the 
basis the prototype of the equipment being procured is unavailable, where no 
attempt was made by the contracting agency to draft adequate specifications 
between the time a previous procurement was obtained under advertising pro- 
cedures and the currently needed equipment, and where evidence is lacking of 
the impossibility to draft any necessary changes required in the specifications. 


277 066 ©-68—42 
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Contracts—Negotiation—Fixed-Price Incentive Contract 


The determination to use a fixed-price incentive contract in lieu of a fixed-price 
contract, or any other type contract, on the basis that prices quoted in proposals 
were unreasonable and unacceptably higher than the price at which similar 
equipment had been previously obtained under advertising procedures, and that 
the quoted prices exceeded the Government’s estimate, was a proper exercise of 
administrative authority under 41 U.S.C. 254(a), providing that a contract nego- 
tiation pursuant to section 252(c) authority may be of any type which in the 
opinion of the agency head will promote the best interests of the Government, 
section 1-3.408(a) (2) of the Federal Procurement Regulations providing that 
in the absence of effective price competition and the sufficiency of price analysis, 
the cost estimates of offeror and of Government may be basis for negotiation 
of pricing arrangements. 


Contracts—Negotiation—Cost, Etc., Data—Price Negotiation Tech- 
nique 


Notwithstanding the contracting agency having waived disclosure of the cost and 
pricing data required by section 1-3.807-3 of the Federal Procurement Regula- 
tions for one offeror under both fixed-price and fixed-price incentive proposals 
should have waived the data requirement, pursuant to the authority in section 
1-3.807-3(b), for the only other offeror submitting proposals, the cost and pric- 
ing data furnished properly was for consideration under section 1-3.807-3(f). 
Although the fixed-price incentive contract awarded will not be disturbed, the 
cost and pricing data relied upon, even though not as detailed as considered 
desirable for incentive contracts negotiated by the military departments, justi- 
fying the administrative determination that the successful fixed-price incentive 
proposal was reasonably priced and its acceptance would be in the best interests 
of the Government, steps should be taken to assure future compliance with 
statutory and regulation procurement requirements. 


To Televiso Electronics, January 26, 1967: 


Reference is made to your protest by letter dated August 19, 1966, 
and subsequent correspondence from you and your attorney, against 
the award by the Federal Aviation Agency (FAA) of a fixed-price 
incentive contract to Texas Instruments Incorporated (TI) under 
Request for Proposals No. WA4M-6-0355, issued December 29, 1965. 
The substance of your protest is that the use of negotiation was not 
justified, that your fixed-price proposal should have been accepted 
by FAA, and that the negotiation procedures employed by FAA were 
not in accord with the Federal Procurement Regulations (FPR). 

Pursuant to findings and a determination issued November 23, 
1965, by the contracting officer and approved on November 26 by 
the Director, Installation and Materiel Service, FAA, negotiation 
of the procurement with competition limited to only you and TI was 
conducted under the public exigency exception to the requirement 
for formal advertising of Government procurements, which is set 
out in 41 U.S.C. 252(c) (2). In the findings and determination it 
was stated that the equipment in question—Airport Surveillance Ra- 
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dar Display System Equipment (Item No. 1 in the RFP), Supple- 
mentary Plan Position Indicator (Item No. 2 in the RFP), and re- 
lated items—was identical to equipment previously procured from 
both you and TI; that the indicators were required for the opera- 
tion of transmitter site equipment scheduled to be delivered to the 
Government commencing in June 1966, thereby requiring delivery 
of the indicators by July 1966; and that anyone other than you and 
TI would require up to 15 months after award for delivery. The using 
agencies were identified as the Departments of the Navy and the Army 
and a Brazil AID program. The estimated cost of the procurement was 
stated to be $1,413,500. 

The RFP, which was issued to you and TI only, indicated that 
award of a fixed-price contract was proposed. On February 21, 1966, 
the final date for submission of proposals under the RFP as amended 
the two fixed-price proposals were opened, yours in the amount of 
$1,832,620 and TI’s in the amount of $2,036,780. Both proposals were 
accompanied by completed FAA Forms 3515, entitled “Cost and Price 
Analysis,” with data being submitted on Items No. 1 and No. 2 only. 
However, TI submitted only cost totals for such items as material 
and labor but no detailed supporting cost data, while your data, which 
likewise supplied cost totals, included a summary of labor cost break- 
down by hours, rates and categories. 

On February 28, FAA requested the Defense Contract Audit Agen- 
cy to audit both proposals. On March 9, TI notified the contracting 
officer by telegram that it would not submit to audit. On April 8, 
the contracting officer discussed the matter with an FAA official 
who was authorized to act, except with respect to nondelegable au- 
thority, as “agency head,” and it was agreed that TI would not be 
pressed for cost data. On April 19, the contracting officer advised 
TI that in view of its refusal to permit an audit, negotiations would 
not be conducted with it and that its proposal, as amended by a tele- 
gram of April 6, would be considered as a final offer. However, by 
letter dated April 22, TI offered a price reduction of $135,300, which 
brought its fixed-price within $56,500 to $68,800 of your price. Ac- 
cordingly, the contracting officer conferred with a member of the 
FAA legal staff, and upon receipt of advice that notwithstanding 
TI’s refusal to be audited or to furnish cost data negotiations could be 
conducted with TI, reversed his position and decided to discuss TI’s 
amended proposal with TI. 

On May 4, 1966, at an internal FAA prenegotiation meeting, an 
administrative determination was made to discuss with each offeror 
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a fixed-price incentive proposal for the reasons that the contracting 
officer did not have the confidence in either offeror’s estimated costs 
necessary for use of a fixed-price contract; the project manager con- 
sidered that the engineering effort was overstated or excessive to Gov- 
ernment needs; the most recent unit price of approximately $42,000 
for the Item No. 1 equipment indicated that the fixed prices quoted 
by both offerors (close to $60,000 per unit) were unreasonably high; 
the use of a cost reimbursable type contract was not considered appro- 
priate in view of prior production of the equipment under fixed-price 
contracts; and the contracting officer felt thet an acceptable target 
cost could be negotiated. 

On May 11, 1966, negotiations with TI were commenced. After tech- 
nical questions were resolved, TI was requested to furnish specific 
cost data on its fixed-price proposal, but TI adhered to its position 
that it would not supply any additional detailed cost data, contending 
that there was adequate price competition. At the same meeting, a 
request was made that TI submit a proposal on a fixed-price incentive 
basis with delivery incentives, Tentatively, TI proposed cost sharing 
ratios of 90/10 for underruns and 60/40 for overruns, which were in 
accordance with the contracting officer’s objective. With respect to 
delivery incentives, however, TI was advised that in lieu of offers of 
$500 for early or late delivery of Item No. 1 and $100 for early or 
late delivery of Item No. 2 for each 30 days from target delivery, the 
Government desired delivery incentives (premium for early delivery 
and penalty for late delivery) of 244 percent of the target cost of 
Items No. 1 and No. 2 for each 15 days. On June 8, TI submitted a 
fixed-price incentive proposal, which, as modified by telegrams of 
June 16 and 30, provided firm ceilings on Items No. 1 and No. 2 in 
addition to a firm fixed price on all other items, resulting in a total 
target price of $1,838,740 and a total ceiling price of $1,931,990. 
Further, TI’s final fixed price proposal was in the amount of $1,984,760. 

On May 20, 1966, after the FAA negotiating team had established 
a pricing objective in the area of $1,650,000, based on a firm fixed-price 
contract, and had decided that if such a contract could not be nego- 
tiated you would be advised that a fixed-price incentive contract with 
delivery incentives would be considered, negotiations were commenced 
with you. At the meeting, you were advised that the cost data furnished 
by you with your fixed-price proposal was not considered adequate to 
justify the material costs questioned by the FAA auditor and that 
your proposed unit price of $59,202 for Item No. 1 could not be con- 
sidered reasonable in view of the unit price of $42,000 per unit for 
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which you were currently furnishing the same equipment to FAA 
under a formally advertised contract. Further, in response to the con- 
tracting officer’s statement that $1,648,800 was considered a reasonable 
price for a fixed-price contract, you insisted that your fixed price was 
the only one you would accept. Subsequently, after discussion of sub- 
mission of an incentive proposal and, in line with the discussion of 
May 11 with TI as to the cost sharing ratios and delivery incentives 
which FAA considered desirable, you agreed to consider along with 
the other matters covered at the meeting the possibility of offering a 
fixed-price incentive proposal with delivery incentives. Ultimately, 
following a second negotiation conference on June 1, at which your 
attorney was present, you submitted a revised fixed-price proposal 
in the amount of $1,905,775.78, together with a fixed-price incentive 
proposal offering a combined target price of $1,776,568.79 on Items 
No. 1 and No. 2, plus a fixed price of $150,719.20 on all other items, 
total target price of $1,927,287.99. Your ceiling prices on Items No. 1 
and No. 2 and your total ceiling price were the same as your respective 
target prices, but your total ceiling price was flexible since it was 
subject to upward adjustment for any earned delivery incentives based 
on an optimum of 30 days for early delivery on Items No. 1 and No. 2. 
With respect to the two final fixed-price proposals received from 
you and from TI after the conclusion of negotiations, it was deter- 
mined that both proposals were beyond the dollar value considered 
reasonable by the contracting officer, and, therefore, only the fixed- 
price incentive proposals would be considered for award. 
Comparison of the two incentive proposals revealed, among other 
things, that while your target cost was lower by $38,271 than TI’s 
target cost, your target profit, which was $69,688 higher than TI’s 
target profit, made your target price (i.e. target cost plus target profit) 
$31,417 higher than TI’s target price; that while your flexible ceiling 
price was slightly lower than TI’s firm ceiling price, the addition of 
possible delivery incentives to your ceiling price would make it higher 
than TT’s ceiling price; that an overrun of $156,000 would be necessary 
in order for TI to reach your flexible ceiling price, in which event 
TI would be required to absorb approximately $62,400 of the overrun 
under its 60/40 overrun sharing offer and to accept a profit reduced 
to approximately $14,000, or less than 1 percent of cost; that while 
you offered to absorb 100 percent of cost overrun, there was nothing 
in the cost data supplied by you to clearly establish that you were 
more likely to underrun the contract than TI; and that the firm fixed 
price for all items exclusive of Items No. 1 and No. 2 was lower by 
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$57,569 in the TI proposal than in your proposal. Further, in view 
of the availability of the summary cost data submitted by TI, of 
complete audit information on TI’s overhead burdens and labor rates 
made available from resident audit services at TI’s plant, of price 
information on prior procurements and prior bids by TI and other 
companies on the same equipment, and of your cost data (for com- 
parative purposes), the contracting officer determined that there was 
adequate data on which to base a decision whether TI’s incentive pro- 
posal was more in the Government’s interest than your proposal. 
Accordingly, upon consideration of such data, it was further deter- 
mined that TI’s incentive proposal was acceptable, and after verifica- 
tion that there was still an urgent need for the equipment despite the 
lapse of 8 months since the issuance of the RFP, the contracting officer 
presented the matter to the FAA Contract Awards Board with a 
recommendation that TI’s fixed-price incentive proposal be accepted. 
The Board in turn made a favorable recommendation on the TI 
incentive proposal, also, and after approval of the award by the 
Deputy Administrator, FAA, a contract with TI was executed on 
August 11, 1966. 

Your position, as stated by you and your attorney, is that the award 
to TI should be set aside and a contract for the procurement need 
awarded to you on the basis that your fixed-price proposal was lower 
than TI’s incentive proposal ceiling price and that the Government 
will benefit from an award to you since you will be able, by reason of 
the fact that you are in current production of the same equipment, 
to make early delivery. 

You contend that the procurement was mismanaged and biased to 
some extent in favor of TI. You suggest that some of the price infor- 
mation which you furnished to FAA in confidence found its way to 
TI, stating that some of your vendors advised you that TI had com- 
plained that you had been quoted lower prices for some components 
of the equipment than the vendors had quoted to TI. You allege that 
TI was twice permitted to revise its price by telegram after you had 
reduced your price, and you infer that such action raises the question 
whether FAA has observed the negotiation procedures set forth in 
the Federal Procurement Regulations (FPR). You complain of the 
marked similarity between the two incentive proposals and their 
“share lines” [i.e., cost sharing ratios], and you criticize the action of 
the FAA contracting officer in advising you during negotiations of a 
fixed-price figure which might be acceptable to FAA, stating that you 
regard such action as an auction technique in violation of FPR 1-3.805. 
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You further contend that formal advertising should have been used 
since the equipment in question had been so procured previously; 
since the lapse of 8 months between the date the RFF was issued and 
the date of award to TI evidences that the “public exigency” on which 
the use of negotiation was justified did not exist; and for the reason 
that had formal advertising been employed with the same dispatch 
as in a prior procurement, in which award was made to you within 
48 days after the issuance of the invitation for bids, delivery of the 
urgently needed equipment could have been effected in August 1966 
rather than in February 1967 as is scheduled under the TI contract. 
In addition, you state that at one time the FAA negotiation team 
indicated that delivery was no longer of paramount importance. 

In any event, you contend that the award should have been on a 
fixed-price basis since adequate price competition existed within the 
meaning of FPR 1-3.807-1. In this connection, you state that your 
fixed price was well within the range of previous bid prices on the 
same equipment even though the present procurement quantity is 
smaller than on prior procurements and notwithstanding that, during 
the 2 years which have elapsed since a previous purchase was made from 
you, labor and material costs have increased considerably. Moreover, 
you assert that FAA’s acceptance of the TI incentive proposal attests 
to the reasonableness of TI’s ceiling price and thereby further attests 
to the reasonableness of your lower fixed-price proposal. 

With respect to TI’s refusal to furnish the cost data requested by 
FAA, you contend that such action on the part of TI renders the award 
in violation of the provisions of FPR 1-3.404(c) requiring adequate 
cost data for fixed-price incentive contracts. 

In addition to the foregoing, you contend that since the method of 
evaluating the incentive proposals was not made known in advance of 
submission of the proposals, you assumed that award would be made 
on the basis of the total ultimate liability to the Government, as deter- 
mined by the ceiling price. Therefore, you state, the only proper basis 
for evaluating such a proposal is to utilize the ceiling price. 

The record made available to our Office contains a copy of a report 
of an investigation of the procurement procedures employed in the 
procurement in question which concludes that there were no improper 
disclosures of confidential information by FAA personnel. Further, 
while the contracting officer admits that he unintentionally furnished 
to you subsequent to the award the target costs and target profit under 
the TI proposal on which the award was made, there is no evidence 
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that any of your pricing information was revealed to TI either before 
or after award. 

Regarding the similarity of the cost sharing ratios in the two pro- 
posals, the record also contains a letter dated May 13, 1966, 1 week 
before the first negotiation conference of May 20 between you and 
FAA, in which TI proposed cost sharing ratios of 90/10 for underruns 
and 60/40 for overruns, the same ratios which the contracting officer 
mentioned to your Mr. Tim Shea as a guide line in a telephone conserva- 
tion of May 26. 

It is the position of FAA that the contract with TI should not be set 
aside and that your protest should be rejected. A report dated Novem- 
ber 1, 1966, a copy of which was made available to you, takes the posi- 
tion that there has been no bias or mismanagement of the procurement. 
FAA concedes that in your fixed-price incentive proposal your ceiling 
price minus prompt payment discounts was lower than the TI ceiling 
price but states that other factors, including those mentioned above, 
made the TI fixed-price incentive proposal more attractive. Further, 
absent any requirement in the procurement regulations for the Govern- 
ment to prescribe in advance a formula for determining the recipient of 
incentive contracts and of specific instructions in the regulations as to 
the basis for award of fixed-price incentive contracts, it is FAA’s view 
that consideration must be given to all factors, including ceiling, target, 
cost sharing formula, etc., to determine “the overall best deal for the 
Government based on the contracting officer’s best judgment of the 
probable experience in the performance of the contract.” 

Concerning the use of the public exigency exception as justification 
for negotiation of the procurement, the record contains a statement 
by the contracting officer to the effect that while it now appears that 
lack of the equipment did not endanger life or property and that the 
Department of the Navy advised FAA in June 1966 that the urgency 
of the procurement had slipped, nevertheless, economic waste is con- 
sidered to be a factor since a substantial inventory of associated equip- 
ment will be unusable unless the procurement items are made on sched- 
ule. Further, it is stated that since adequate specifications were not 
available and since FAA had no prototype for this procurement, nego- 
tiation could have been justified under FPR 1-3.210 on the basis that 
it was impracticable to secure competition by formal advertising; 
however, pursuant to FAA’s own regulations (FAPR 2-3.350(a)), 
the public exigency exception was used as the section of the applicable 
FPR most specifically corresponding with all of the circumstances of 
the procurement. 
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With respect to the length of time consumed in processing the pro- 
curement, FAA concurs with your view that such action appears to 
be inconsistent with the stated urgency of the procurement, but ex- 
plains that much of the delay was unavoidable. Among the factors 
which reportedly contributed to the delay were the need to secure 
clarification of the specification, preparation and approval of specifica- 
tion changes, the need to obtain additional funds because the two pro- 
posals exceeded the funds initially committed for the procurement, 
and requirement of a period of 2 months for technical evaluation of 
the proposals and audit. Accordingly, it is FAA’s view that notwith- 
standing the delay in making award, since the procurement was urgent 
when initiated and urgent at the time of award, negotiation on the 
basis of public exigency was proper. 

With reference to your statement that the FAA negotiation team 
advised you that delivery was no longer of paramount importance, it is 
reported that, according to the recollection of the FAA personnel in- 
volved, throughout the procurement urgency was stated to exist and 
there was no inconsistency in the Government’s position on that point. 

Concerning the refusal of TI to make available to FAA the requested 
cost data on its proposals, it is FA A’s view that the contracting officer, 
by referring the matter to a member of the FAA legal staff when only 
the fixed-price proposals were before FAA, complied with the require- 
ment in FPR 1-3.807-6 that award be withheld and the case referred 
to higher authority. With regard to the continued refusal of TI to 
supply such data at the time of submission of its incentive proposal, 
FAA points to the absence from the FPR of any provision governing 
such circumstances other than referring the matter to higher authority, 
which action was taken by the contracting officer in this case, and at 
the same time urges that in view of the availability of the data dis- 
cussed above, there was an acceptable basis for award to TI. 

Under 41 U.S.C. 252(c) (2), a purchase or contract which would 
otherwise be required to be made pursuant to formal advertising may 
be negotiated if the public exigency will not admit of the delay incident 
to advertising. FPR 1-3.202(a), issued in implementation of the stat- 
utory provision, states that in order for the public exigency exception 
to apply, the need must be compelling and of unusual urgency, as when 
the Government would be seriously injured financially or otherwise if 
the property or services to be purchased or contracted for were not 
furnished by a certain time and when they could not be procured by 
that time by means of formal advertising. The applicability of the 
public exigency exception must therefore be determined solely on the 
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urgency of the need for the supplies or services and whether such need 
can, or cannot, be met by use of formal advertising. From the present 
record it would appear that the determination to negotiate under 41 
U.S.C. 252(c) (2) was based upon FAA’s contention that a new pro- 
ducer (i.e., someone other than you or T1) would require up to 15 
months for delivery as opposed to 6 months for prior producers. How- 
ever, no reason appears why delivery requirements of 6 months could 
not have been set forth in an invitation for bids, it being within the 
province of the contracting agency to disqualify for award, subject to 
approval of the Small Business Administration in the case of small 
business concerns, any bidder determined to be incapable of meeting 
such delivery requirements. See B~158249, March 11, 1966. 

With respect to FAA’s contention that the provisions of 41 U.S.C. 
252(c) (10), which authorize negotiation of contracts for property or 
services for which it is impracticable to secure competition, could 
properly have been invoked, it should be noted that FPR 1-3.210(a) 
(13) provides such authority may be used when it is impossible to draft 
for an invitation for bids adequate specifications or any other ade- 
quately detailed description of the required property or services. Such 
provisions contemplate impossibility of drafting adequate specifica- 
tions, not mere inconvenience. Based upon the present record, it would 
not appear that any broader conclusion is justified than that the specifi- 
cations used in prior advertised procurements of the equipment in 
question could not be used since a prototype such as was previously 
furnished bidders was not available. However, there is no indication 
that FAA made any attempt between the previous and present pro- 
curements to draft adequate specifications, and absent any evidence 
that it was impossible for FAA to draft any necessary changes in such 
specifications, it is our view that the record does not demonstrate such 
circumstances as would justify negotiation of the procurement under 
FPR 1-3.210(a) (18). 

In line with the foregoing, we concur with your view that the present 
record does not support the conclusion that it was proper for FAA to 
employ negotiation procedure for the procurement of the equipment in 
question. However, in view of your failure to timely raise this question, 
and since it would appear that use of formal advertising would have 
resulted in responsive bids from only TI and your company, we are 
unable to conclude that the failure to advertise for bids affords a 
proper basis for disturbing the contract awarded to TI. Accordingly, 
since the procurement was subject to the rules governing negotiated 
procurements, our decision will be rendered on that basis. 
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Under 41 U.S.C. 254(a), a contract negotiated pursuant to 41 U.S.C. 
252(c) may be of any type which in the opinion of the agency head will 
promote the best interests of the Government. See, also, FPR 1-3.401 
(a). Further, FPR 1-3.403(a)(2) provides that in the absence of 
effective price competition and where price analysis is not sufficient, the 
cost estimates of the offeror and of the Government are the bases for 
negotiation of any pricing arrangements. FPR 1-3.805-1(b) provides 
that when negotiations are conducted with more than one offeror, no 
indication shall be made to any offeror of a price which must be met in 
order to obtain further consideration since such practice constitutes an 
auction technique that must be avoided. FPR 1-3.807-—1 provides that 
whether there is price competition for a given procurement is a matter 
of judgment to be based on evaluation of whether the conditions set 
forth in FPR 1-3.807-1(b) (1), relating to the number of offerors, 
etc., are satisfied; however, competition need not be considered “ade- 
quate” if the contracting officer finds that the lowest final price is not 
reasonable. 

Such provisions vest in the contracting officer discretion as to the 
type of contract to be awarded, authority to use the Government’s cost 
estimate in negotiating a price with any offeror, and authority to deter- 
mine whether offers or proposals submitted to the Government are 
reasonably priced. Accordingly, since each of the fixed-price proposals 
received under the RFP was more than $400,000 higher than FAA’s 
original estimate and since the unit price of close to $60,000 quoted in 
each proposal for the basic item was approximately $18,000 higher than 
the price for which the equipment had been obtained in the most recent 
advertised procurement, it is our view that there was a substantial basis 
for the determination by the contracting officer that the fixed-price 
proposals were not reasonably priced. 

With respect to FAA’s action in advising you during discussion of 
your fixed-price proposal that FAA considered a price of $1,648,800 
(which represented the pricing objective established by the negotiating 
team) reasonable for a fixed-price contract, there is no indication that 
you were further advised that such price had to be met in order to war- 
rant further consideration of any proposal from you. Conversely, you 
were requested during the course of the same discussion to consider 
submitting a fixed-price incentive proposal with delivery incentives as 
an alternate to your fixed-price proposal. Accordingly, we are unable 
to concur with your view that auction techniques were employed within 
the purview of FPR 1-3.805-1(b). In fact, in view of your firm refusal 
to meet the suggested price it would not appear that you were influ- 
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enced by such advice, and we therefore see no basis therein for question- 
ing the validity of the contract awarded to TI. 

FPR 1-3.404-4(a) describes the fixed-price incentive contract as a 
fixed-price type contract with provision for adjustment of profit and 
establishment of the final contract price by a formula based on the 
relationship which final negotiated total cost bears to total target costs. 
FPR 1-3.404-4(b) (1), relating to the application of such a contract, 
reads as follows: 


(b) Application (1) Fixed-price incentive contracts are appropriate when use 
of the firm fixed-price contract is inappropriate, and the supplies or services 
being procured are of such a nature that assumption of a degree of cost responsi- 
bility by the contractor is likely to provide him with a positive profit incentive 
for effective cost control and contract performance. It may also be appropriate to 
negotiate additional incentive provisions covering performance levels and more 
timely delivery (see § 1-8.407-2). Contract performance requirements must be 
such that there is reasonable opportunity for the incentive provisions to have a 
meaningful impact on the manner in which the contractor manages the work. 


FPR 1-3.404-4(c), limiting the use of fixed-price incentive con- 
tracts, reads as follows: 


(c) Limitations. Fixed-price incentive contracts shall not be used unless 
the contractor’s accounting system is adequate for price revision purposes and 
permits satisfactory application of the profit and price adjustment formulas. 
In no case should such contracts be used where (1) cost or pricing information 
adequate for firm targets is not available at the time of initial contract nego- 
tiation or at a very early point in performance, or (2) the sole or principal 
purpose is to shift substantially all cost responsibility to the Government. In 
no case shall the firm target profit or the formula for final profit and price 
be established prior to the negotiation of the firm target cost. Neither type 
of fixed-price incentive contract shall be used unless a determination has been 
made, in accordance with the requirements of Subpart 1-3.3, that such method 
of contracting is likely to be less costly than other methods, or that it is im- 
practical to secure supplies or services of the kind or quality required without 
the use of such type of contract. 


FPR 1-3.807-2 requires some form or price or cost analysis in con- 
nection with every negotiated procurement action, the method and 
degree of analysis being dependent on the facts surrounding the par- 
ticular procurement and pricing situation. FPR 1-3.807-3, which 
sets forth the requirements for cost or pricing data for negotiated 
contracts, provides, in pertinent part, as follows: 


§ 1-8.807-3 Requirements for cost or pricing data. 

(a) The contracting officer shall, except as provided in paragraph (b) of 
this section, require the prospective contractor or contractor, as the case may 
be, to submit in writing cost or pricing data and to certify, by use of the certifi- 
cate in § 1-3.807-4, that to the best of his knowledge and belief, the cost or 
pricing data he submitted was accurate, complete, and current, prior to: 

(1) The award of any cost-reimbursement type, time and material, labor- 
hour, incentive, or price redeterminable contract expected to exceed $100,000 in 
amount. 

(2) The award of any firm fixed-priced or fixed-price with escalation, nego- 
tiated contract expected to exceed $100,000 in amount. 

(3) The pricing of any contract modification expected to exceed $100,000 
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in amount to any formally advertised or negotiated contract whether or not 
cost or pricing data was required in connection with the initial pricing of the 
contract. 

(b) The requirements of paragraph (a) of this section need not be applied 
where, in the case of (1) thereof, construction contracts or basic research 
contracts with educational institutions are involved; where, in the case of 
2) and (3) thereof, it is determined by the contracting officer that the price 
negotiated is based on adequate price competition, established catalog or mar- 
ket prices of commercial items sold in substantial quantities to the general 
public, or prices set by law or regulation; or where, in exceptional cases, the 
head of the agency or his authorized designee authorizes the waiver of those 
requirements and states in writing his reasons for such determination (see 


§ 1-3.302(e) ). 


+ * * * « * s 
(f) When there is adequate price competition, cost or pricing data should 


not be requested regardless of the dollar amount involved. Where, however, 
cost or pricing data has been furnished, it shall be considered in making deci- 
sions on contract prices. * * * 

FPR 1-3.807-7 provides that certificate of cost or pricing data shall 
not be considered a substitute for examination and analysis of the 
contractor’s proposal, nor shall contracting officers rely on profit 
limiting statutes as remedies for ineffective pricing. 

The reasons advanced by FAA, as set forth above, for its view that 
the original fixed-price proposals were unreasonably priced and that 
a fixed-price incentive contract might be more in the interest of the 
Government satisfy, in our opinion, the requirements of the regula- 
tions and therefore the selection of a fixed-price incentive contract 
in lieu of a fixed-price contract or any other type contract. was a proper 
exercise of the administrative authority. 

With respect to the matter of cost data, however, it is our opinion 
that FAA’s actions are subject to question. First, the contracting officer 
having valid reasons for doubting the reasonableness of the fixed-price 
proposals, was justified, in our opinion, in requesting cost data from 
both you and TI. See 45 Comp. Gen. 642. In addition, when TI re- 
fused to submit the requested data on its fixed-price proposal, the 
contracting officer properly complied with FPR 1-3.807-6 by re- 
ferring the matter to higher authority within FAA. The Agency’s 
subsequent actions, however, are subject to question. 

The provisions in FPR 1-3.807-3 relating to the furnishing of cost 
or pricing data prior to the award of negotiated contracts are similar 
to the provisions in Armed Services Procurement Regulation (ASPR) 
3-807.3 and, like ASPR, are intended to reflect requirements set forth 
in Public Law 87-653, effective December 1, 1962, codified at 10 
U.S.C. 2306(f), governing procurements by the Department of De- 
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fense, the National Aeronautics and Space Administration, and the 
United States Coast Guard. The statutory provision is as follows: 


A prime contractor or any subcontractor shall be required to submit cost or 
pricing data under the circumstances listed below, and shall be required to 
certify that, to the best of his knowledge and belief, the cost or pricing data 
he submitted was accurate, complete and current— 

(1) Prior to the award of any negotiated prime contract under this title 
where the price is expected to exceed $100,000 ; 

(2) Prior to the pricing of any contract change or modification for which 
the price adjustment is expected to exceed $100,000, or such lesser amount 
as may be prescribed by the head of the agency ; 

(3) Prior to the award of a subcontract at any tier, where the prime con- 
tractor and each higher tier subcontractor have been required to furnish such 
a certificate, if the price of such subcontract is expected to exceed $100,000; or 

(4) Prior to the pricing of any contract change or modification to a sub- 
contract covered by (3) above, for which the price adjustment is expected to 
exceed $100,000, or such lesser amount as may be prescribed by the head of 
the agency. 

Any prime contract or change or modification thereto under which such 
certificate is required shall contain a provision that the price to the Gov- 
ernment, including profit or fee, shall be adjusted to exclude any significant 
sums by which it may be determined by the head of the agency that such 
price was increased because the contractor or any subcontractor required to 
furnish such a certificate, furnished cost or pricing data which, as of a date 
agreed upon between the parties (which date shall be as close to the date of 
agreement on the negotiated price as is practicable), was inaccurate, incom- 
plete, or noncurrent: Provided, That the requirements of this subsection need 
not be applied to contracts or subcontracts where the price negotiated is 
based on adequate price competition, established catalog or market prices of 
commercial items sold in substantial quantities to the general public, prices set 
by law or regulation or, in exceptional cases where the head of the agency 
determines that the requirements of this subsection may be waived and stutes in 
writing his reasons for such determination. 


The legislative history of the statutory provision discloses that one 
of its primary purposes was to require full, complete, and accurate 
data and disclosure by both parties in pricing discussions of incentive 
contracts in particular, including fixed-price incentive contracts, and 
to require the contractor to certify to the cost figures in hand at the 
time of negotiations for target price. As stated in H. Rept. No. 1638, 
87th Cong., 2d sess., the provision does two things: “It requires by 
law a full disclosure in negotiations and it requires a readjustment of 
target prices, before final settlement and cost sharing, so that the 
incentive profit over the normal profit will be the product of the con- 
tractor’s action in performance rather than artificial pricing in nego- 
tiations for target price.” 

Insofar as incentive-ty pe contracts are concerned, ASPR 3-807.3 (a) 
requires the furnishing of cost or pricing data prior to award, subject 
to only one exception, that is, the exercise in exceptional cases of a 
waiver by the Secretary (or, in the case of a contract with a foreign 
government or agency thereof, the Head of a Procuring Activity). 
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FPR 1-3.807-3(a) and (b) are worded similarly, except that the 
waiver may be exercised by the head of the agency or his authorized 
designee. 

While the first sentence of FPR 1-3.807-3(f) provides that cost or 
pricing data should not be requested when there is adequate price 
competition (see also ASPR 3-807.3(c) ), in the light of the legisla- 
tive history of the statute, which serves as the basis for the data 
requirements set forth in both ASPR 3-807.3 and FPR 1-3.807-3, it is 
our opinion that FPR 1-3.807-3(f) could not have been invoked to 
dispense with the requirement for cost or pricing data once it was 
decided that an incentive-type contract was to be awarded. To apply 
such provision to justify failure to obtain such data in the case of an 
incentive contract such as is involved here would be contrary to the 
intent of the statute, and must therefore be considered inconsistent 
with the intent of the provisions of FPR 1-3.807-3(a). Accordingly, 
the administrative decision not to insist on the furnishing by TI of 
cost data on its incentive proposal can be justified only under the 
exceptional case waiver authority in FPR 1-3.807-3(b). 

The discussion which the contracting officer reportedly had on 
April 8 with the FAA official who was authorized at the time to act, 
except with respect to nondelegable functions, as the “agency head” 
did not culminate in the written waiver contemplated by FPR 
1-3.807-3 (b). However, the effect of the initial decision not “to press” 
TI for detailed cost data and of the final decision to accept TT’s fixed- 
price incentive proposal without such data was to grant a waiver 
of the data requirement as to TI. There is nothing in the FPR or in 
the similarly worded provisions in the ASPR, or in the legislative 
history of Public Law 87-653, 10 U.S.C. 2304(f), pursuant to which 
the ASPR provisions were issued, which would justify the conclusion 
that the waiver provision is directed to authority, when there is more 
than one offeror, to waive the submission and certification of cost data 
with respect to one, or less than all, of the offerors. That the require- 
ment for procurement on an equal competitive basis, as well as the 
regulations and the statute requiring the submission of cost data, must 
be interpreted to preclude such partial waiver becomes evident when 
it is realized that an offeror who furnishes cost data and executes the 
certificate required by FPR 1-3.807-4 may have his contract price 
reduced, whereas an offeror who is permitted to submit a proposal 
without being required to submit complete, accurate, and current cost 
data may not be so penalized, the certificate in such case being of no 
effect. It is our view, therefore, that FAA either should have insisted 
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that TI furnish the requested data, should have refused to consider 
its incentive proposal if it failed to do so, or should have executed an 
“exceptional case” waiver, if deemed proper, as to both offerors, 

With regard to your assertion that the incentive proposals should 
have been evaluated on the basis of the ceiling prices since the method 
of evaluation was not made known before award, your attention is 
invited to the language in FPR 1-3.40444, which clearly indicates that 
the intent of a fixed-price incentive contract is to state a realistic target 
price, to make every effort to stay within such price, and, if possible, 
to perform the contract for a lower price. To evaluate fixed-price 
incentive proposals on the basis of ceiling prices, as you propose, would 
render meaningless the target prices. Accordingly, we must concur 
with the view of FAA in this respect. In addition, there is for noting 
the fact that TI’s target price, which FAA considers realistic, was 
lower than your fixed-price proposal appears to support the contract- 
ing officer’s judgment that a fixed-price incentive contract would be 
more in the Government’s interest than a firm fixed-price contract. 

The administrative report, which we must accept as correct. absent 
evidence sufficient to overcome the presumption of its correctness, is in 
direct conflict with your allegations that pricing information was 
improperly disclosed to TI by FAA personnel and that during the 
pendency of negotiations you were informed by FAA that delivery 
of the procurement items was no longer important. Conversely, the 
report indicates that information was inadvertently released to you 
on prices set forth in TI’s incentive proposal after award and that 
FAA’s position on the urgency of the procurement was maintained 
throughout negotiations. Further, while the cost and pricing data on 
which FAA relied in making its determination that TI’s incentive 
proposal was reasonably priced might not have been as detailed as the 
Congress has indicated is desirable for incentive contracts negotiated 
by the military departments (H. Rept. No. 1959, 86th Cong. 2d sess.), 
we are unable to say that such data, which includes your fixed price 
and fixed-price incentive proposals, both of which were higher than 
the target price in TI’s fixed-price incentive proposal, was not sufficient 
justification for the administrative determination that TI’s incentive 
proposal was reasonably priced and that its acceptance was in the best 
interests of the Government. In this connection, it may be noted that 
while it is our view that you should not have been required to furnish 
cost data unless TI likewise was required to furnish such data, never- 
theless, the consideration of the data which you furnished was required 
by FPR 1-3.807-38(f). 
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In the circumstances, while in our opinion the record does not estab- 
lish that a proper basis existed for the use of negotiation and the 
conduct of the procurement was not in full compliance with the reg- 
ulations governing negotiated procurements, we do not feel that can- 
cellation of the award made more than 4 months ago would now be in 
the best interests of the Government. However, we are bringing the 
matter to the attention of the Administrator, FAA, with the suggestion 
that appropriate steps be taken to assure compliance with the procure- 
ment statute and regulations in order to avoid any similar incidents. 
A copy of our letter of today to the Administrator, FAA, is enclosed. 


[B-160453] 


Military Personnel—Retired—Employment by Educational Insti- 
tutions—Additional Compensation 


Retired members and members of the Fleet Reserve and Fleet Marine Corps 
Reserve who are employed under 10 U.S.C. 2081(d) by educational institutions 
for instructional and administrative duties in connection with the Junior Reserve 
Officers Training Corps (ROTC) program are entitled from the date of entry 
on duty under the program to have the difference between retired pay and active 
duty pay and allowances prescribed by section 2031(d) computed on the basis 
of the active duty rates of pay they would have received had they been called to 
active duty, plus the prescribed increases in active duty pay accruing while per- 
forming under the ROTC program, as the maximum amount established on the 
date of entry on duty with an institution is not required to remain fixed or 
limited for the duration of the employment contract. 


Pay—Retired—Increases—Cost-of-Living—Effect on Compensa- 
tion From Educational Institutions 


The additional amount paid retired members and members of the Fleet Reserve 
and Fleet Marine Corps Reserve under 10 U.S.C. 2031(d) when employed by 
institutions to perform instructional and administrative duties in connection 
with the Junior Reserve Officers Training Corps program required to be “not 
more than the difference between their retired pay and the active duty pay and 
allowances which they would receive if ordered to active duty,” that amount 
is subject to reduction in the amount of the cost-of-living increase in retired or 
retainer pay that became effective December 1, 1966 under 10 U.S.C. 1401(a). 


Social Security—Coverage—Retired Military Personnel—Employ- 
ment by Educational Institutions 


Whether educational institutions employing retired members of the uniformed 
services are employers for the purpose of the excise tax imposed by 26 U.S.C. 
31l1(a) is a matter within the jurisdiction of the Internal Revenue Service. 
However, under 26 U.S.C. 501(c) (3) and 3121(b) (8) (B) certain organizations, 
including educational institutions, are exempt from taxation unless a waiver of 
exemption is filed by the organization in accordance with section 3121(k) (1) in 
order that certain provisions of the Social Security Act will be extended to the 
service performed by their employees. 


277-066 O-68-—43 
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To the Secretary of Defense, January 31, 1967: 


Further reference is made to letter dated November 22, 1966, from 
the Assistant Secretary of Defense (Comptroller), requesting decision 
on certain questions which have arisen in the administration of 10 
U.S.C. 2031(d), concerning retired members of the uniformed services 
performing instructional and administrative duties in connection with 
the Junior ROTC Program. 

The questions presented are contained in Committee Action No, 390 
of the Military Pay and Allowance Committee, Department of De- 
fense, as follows: 


1. Are retired members and members of the Fleet Reserve and Fleet Marine 
Corps Reserve employed under the provisions of 10 U.S.C. 2031(d) entitled at 
all times during their employment to “an additional amount of not more than 
the difference between their retired pay and the active duty pay and allowances 
which they would receive if ordered to active duty” on any given day during 
such employment? 

2. Irrespective of the answer to question 1, is the “additional amount” re- 
quired to be adjusted at any time retired or retainer pay is adjusted pursuant 
to the provisions of 10 U.S.C. 1401a? 

3. Is the employer excise tax imposed by 26 U.S.C. 3111 considered an ex- 
clusive obligation of the institution under 10 U.S.C. 2031(d) (1)? 


The law governing the Junior Reserve Officers Training Corps, con- 
tained in chapter 102 of Title 10, U.S. Code, as added by section 101 
of the act of October 13, 1964, Public Law 88-647, 78 Stat. 1063, pro- 
vides in subsection (d) of section 2031 of Title 10, as follows: 


(d) Instead of, or in addition to, detailing noncommissioned and commissioned 
officers on active duty under subsection (c)(1), the Secretary of the military 
department concerned may authorize qualified institutions to employ, as ad- 
ministrators and instructors in the program, retired noncommissioned and com- 
missioned officers, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve, whose qualifications are approved by the Secretary and the institution 
concerned and who request such employment, subject to the following: 

(1) retired members so employed are entitled to receive their retired or re- 
tainer pay and an additional amount of not more than the difference between 
their retired pay and the active duty pay and allowances which they would re- 
ceive if ordered to active duty, and one-half of that additional amount shall be 
paid to the institution concerned by the Secretary of the military department 
concerned from funds appropriated for that purpose. 

(2) notwithstanding any other provision of law, such a retired member is 
not, while so employed, considered to be on active duty or inactive duty train- 
ing for any purpose. 


Under the provisions of clause (1) of subsection 2031(d), retired 
members employed by the institutions as administrators and instruc- 
tors in the program are entitled to receive their retired or retainer 
pay and an “additional amount” of “not more than” the difference 
between their retired pay and the “active duty pay and allowances 
which they would receive if ordered to active duty.” While it thus 
seems clear that the law does nothing more than fix a maximum on 
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the “additional amount” which the employed retired member may re- 
ceive, it appears that the maximum amount has been authorized pur- 
suant to implementing regulations, namely, paragraph IV.B2, 
Department of Defense Directive No. 1205.13 dated December 22, 
1965, which reads, in pertinent part, as follows: 

* * * Retired personnel so employed shall receive their retired or retainer 
pay and an additional amount equal to the difference between their retired pay 
and the active duty pay and allowances, excluding hazardous duty pay, which 
they would receive if ordered to active duty. * * * 

In the light of the above-quoted regulations, it is stated in Commit- 
tee Action No. 390, that question 1 asks whether the maximum addi- 
tional amount is fixed as of the date of entry on such employment, 
or must it be at all times in the amount of the difference that would 
prevail as though the retired member were continuously on active duty 
throughout the tenure of his employment. 

It is clear from the language of 10 U.S.C. 2031(d) that the retired 
members there mentioned are entitled to receive an additional amount 
of not more than the difference between their retired pay and the 
“active duty pay and allowances which they would receive if ordered 
to active duty.” In this connection, during the House debate on H.R. 
9124, Mr. Hebert remarked that “Here’in the junior ROTC pro- 
gram a high school may participate by paying not more than one-half 
of the difference between the retired member’s retired pay and the 
amount he would draw if on full-time active duty.” See 110 Cong. 
Rec. 14686. If a retired member actually is ordered to active duty he 
becomes entitled to receive active duty pay and allowances at the rates 
in effect at that time and he would continue to receive such pay plus 
any lawfully prescribed increases accruing while on active duty. 
The same basis must be used in computing the additional amount which 
is payable to the retired members here involved. 

We find nothing in the law or its legislative history which would 
require that the maximum amount established on the date of entry on 
such employment be fixed or limited to that amount for the duration 
of his employment contract. In the absence of some indication of such 
a requirement, we doubt that Congress intended to restrict the amount 
of compensation the retired member may receive under his contract 
with the institution by fixing or limiting such amount to the amount 
he received as of the date of entry on such employment. Accordingly, 
question 1 is answered in the affirmative. 

With respect to question 2, the Committee Action refers to the fact 
that the Secretary of Defense has determined, pursuant to the provi- 
sions of 10 U.S.C. 1401a, that the retired pay and retainer pay of 
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members or former members of the Armed Forces who became entitled 
to that pay before the first day of December 1966, shall be increased, 
effective that day, by 3.7 percent. Since clause (1) of subsection 2031 (d) 
requires that the additional amount shall be “not more than the differ- 
ence between their retired pay and the active duty pay and allowances 
which they would receive if ordered to active duty,” it is the Commit- 
tee’s view that retired members so employed will have the amount 
received from the institution reduced in an amount equal to the amount 
their retired or retainer pay is increased, effective December 1, 1966. 
We concur with the Committee’s views and question 2 is answered in 
the affirmative. 

With respect to question 3, it is stated that the Committee views the 
institutions as the employers within the meaning of 26 U.S.C. 3111. In 
view of the fact the institutions are obligated to pay the total “differ- 
ence,” although subject to one-half reimbursement, it is the Commit- 
tee’s view that the literal language of subsections 3111(a) and (b) 
would appear to confirm this conclusion. The Internal Revenue Code 
provides in pertinent part (sections 3111(a) and (b) of Title 26 (1964 
Ed., Supp. I) ), as follows: 

(a) Old-age, survivors, and disability insurance. 

In addition to other taxes, there is hereby imposed on every employer an 
excise tax, with respect to having individuats in his employ, equal to the follow- 


ing percentages of the wages (as defined in section 3121(a)) paid by him with 
respect to employment (as defined in section 3121(b) )— 


* + * * * * + 

(b) Hospital insurance. 

In addition to the tax imposed by the preceding subsection, there is hereby 
imposed on every employer an excise tax, with respect to having individuals 
in his employ, equal to the following percentages of the wages (as defined in 
section 3121(a)) paid by him with respect to employment (as defined in section 
3121(b))— * * * 

The question whether the institutions are considered employers for 
purposes of the excise tax imposed in 26 U.S.C. 3111(a) and (b), is 
a matter primarily within the jurisdiction of the Internal Revenue 
Service under the basic authority set forth in the Internal Revenue 
Code, Title 26, U.S. Code. For your information, however, sections 
501(c) (3) and 3121(b) (8) (B) of Title 26, exempt from taxation cer- 
tain organizations, including educational institutions, unless a waiver 
of exemption is filed by the organization in accordance with section 
3121(k)(1) of Title 26, so as to have certain provisions of the Social 
Security Act extended to service performed by its employees. 
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[ B-159878 J 


Contracts—Negotiation—Sole-Source Basis—Justification 


The cancellation of an invitation for bids to permit revision of the delivery 
schedule on urgently needed trucks and the subsequent negotiation of a sole- 
source procurement with a contractor delinquent under current contracts al- 
though justified on the basis that a formal Determinations and Findings author- 
ized the sole-source procurement pursuant to 10 U.S.O. 2304(a) (13) and (a) (14), 
as the contrsctor even though incapable of meeting the revised schedule could 
produce the equipment sooner than any other bidder, and as time did not permit 
the updating of inadequate drawings that had been modified to conform with 
the production drawings of the contractor, the award violates the letter and 
spirit of procurement statutes and regulations, and future procurements, after 
review of the suitability of the modified drawings, should be secured on a 
competitive basis. 


Contracts—Deliveries—Failure to Meet Schedule—Effect 


Where a contracting officer before canceling an invitation for bids was cognizant 
that the producer under current contracts was delinquent and could not meet 
the revised delivery schedule of the invitation, he instead of verifying the 
emergency need for the revised schedule and negotiating a sole-source procure- 
ment with the producer should have pointed out to the requiring agency, in 
accordance with paragraphs 1-305.2 and 5-1106.4 of the Armed Services Procure- 
ment Regulation, the impossibility of meeting the revised schedule, and the 
earliest possible schedule on which deliveries could be reasonably anticipated, 
and, if it appeared that the current producer could offer earlier delivery only 
then would it have been proper to cancel the invitation for bids and negotiate 
a sole-source procurement with the producer. 


Contracts—Specifications—Deviations—W aiver—Approval Erro- 
neous 


The fact that the contracting officer of a procuring agency, who under paragraph 
14-205 of the Armed Services Procurement Regulation is required to obtain from 
a using activity approval for the waiver of specification deviations that are 
reported by an inspector, was unaware of the inadequacy of a data package until 
too late to have any effect in a current procurement does not justify the sole- 
source procurement situation created by the contractor under other procurements 
by means of unilateral specification changes, and subsection (d) of paragraph 
1-1202, which provides for the mandatory use of applicable Federal or coordi- 
nated military specifications, requiring the revision of inadequate specifications 
“to obviate the necessity for repeated departures from specifications,” non- 
compliance with paragraph 1-1202(d) was prejudicial to other bidders. 


Bidders—Qualifications—Delivery Capabilities 


While the determination of bidder responsibility is primarily an administrative 
function that will not be disturbed by the General Accounting Office absent a 
showing that the determination is arbitrary, capricious, or without substantial 
basis in fact, prior delinquencies of whatever nature on the part of a bidder 
should be one of the important factors considered in determining present respon- 
sibility, especially in a case where the earliest possible delivery of a procurement 
is stated to be crucial. 


To the Director, Defense Supply Agency, February 6, 1967: 


Reference is made to letters and enclosures dated September 28 and 
November 17, 1966, from the Assistant Counsel, Defense Supply 
Agency (DSA), furnishing our Office with basic and supplemental 
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reports on the protest of the Grove Manufacturing Company against 
the cancellation of invitation for bids (IFB) DSA-4-66-4460 and the 
subsequent sole-source procurement of the equipment called for under 
that invitation from the Pettibone Mulliken Corporation. 

The subject invitation was issued on March 8, 1966, to fulfill a por- 
tion of a military interdepartmental procurement request (MIPR) 
issued by the Department of the Navy and, after amendment, covered 
quantities of 100 and 150 6,000-pound rough terrain forklift trucks to 
be constructed in accordance with specification MIL-T-40632 and 
Marine Corps drawings series 5117. 

The amended bid opening date was July 6, 1966, and the amended 
delivery schedule called for 30 units per month, commencing 330 days 
after award. Bids were received from the Grove Manufacturing Com- 
pany, the Clark Equipment Company and the Pettibone Mulliken 
Corporation. The Grove bid was low and a preaward survey dated 
July 25, 1966, concluded that Grove was a responsible bidder and rec- 
ommended that award be made to Grove. 

Before any award could be made, however, an amendment to the 
MIPR was issued by the Department of the Navy on July 29, 1966, 
which changed the number of trucks to be procured to 129 and revised 
the delivery schedule as follows: 


Number 
Trecks Date 
8 October 1966 
8 December 1966 
30 January 31, 1967 
33 February 28, 1967 
34 March 31, 1967 
8 May 31, 1967 
8 August 31, 1967 


Lhe reason given for this amendment to the MIPR was that “military 
operational commitments not heretofore known or forecast require 
revised delivery schedules for subject trucks.” After confirming the 
necessity of the revised delivery schedule with the Navy, DSA can- 
celed the invitation and notified the bidders accordingly by telegram 
dated August 5, 1966. This action was immediately protested by Grove 
in a telegram also dated August 5. 

The substance of Grove’s protest upon cancellation of the IFB was 
that the revised delivery schedule was impossible of performance 
because of long lead-time requirements for axles, engines, transmis- 
sions and hydraulics, and that not only was the cancellation of the 
IFB therefore erroneous, but that any later procurement of the trucks 
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covered by the IF B by means of readvertisement or negotiation would 
also be erroneous. The protest also maintained that the procurement 
history of both 6,000-pound and 10,000-pound rough terrain forklift 
trucks showed a pattern of purchases from one contractor, Pettibone, 
in which premium prices were paid for early delivery which was not 
being achieved because of persistent delinquencies in deliveries. Grove 
submitted charts indicating Pettibone delinquencies on four current 
contracts for 6,000-pound trucks and two current contracts for 10,000- 
pound trucks, concluding therefrom that Pettibone’s delinquencies 
evidenced its nonresponsibility. It was also contended that an award 
to Pettibone for the requirements of the canceled IFB would result 
in additional delinquencies because the Pettibone facilities would have 
to work at full capacity to merely keep abreast of current contract 
requirements and, therefore, would be incapable of meeting any new 
contractual requirements in addition to those already in existence. 

The initial report of September 28 submitted to our Office advised 
that while the original reason for cancellation of the IFB was the 
revised delivery schedule, it was ascertained after cancellation of the 
IF B that the data package referenced in the canceled IF B was inade- 
quate for the purposes of competitive procurement. Presumably this 
factor was advanced as an additional justification for cancellation of 
the IFB. The report advised that telegrams were received from Petti- 
bone with regard to contract DSA-400-66—C—1382 TM 552 on July 29 
and August 2, 1966. These telegrams advised that Marine Corps draw- 
ings series 5117 were inadequate as trucks furnished under Pettibone’s 
prior contracts had been inspected and accepted in accordance with 
its production drawings which differed materially from series 5117, 
and inquired whether series 5117 drawings or Pettibone production 
drawings were to be used. While these telegrams were received prior 
to the IFB cancellation, the report stated that their significance was 
not realized until after cancellation. The inadequacy of the series 5117 
drawings was verified at the postaward conference conducted at the 
Pettibone plant by the Navy on contract DSA-400-66—C-1382 TM 
552, and we are advised that existing contracts with Pettibone for 
the trucks have since been modified with no changes in contract prices 
to require conformance to the Pettibone production drawings. 

The end result of the changed delivery schedule and the determina- 
tion that the use of Petitbone production drawings was mandatory was 
the issuance of a formal Determinations and Findings by the Assistant 
Secretary of the Navy (Installations and Logistics), authorizing the 
sole-source procurement of the trucks from Pettibone under the nego- 
tiation authority of 10 U.S.C. 2304(a) (13) and 10 U.S.C. 2304(a) 
(14). These represent exceptions to the formal advertising rules which 
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provide for negotiation in the case of technical equipment where 
standardization and interchangeability of parts is necessary and where 
advertising would result in duplication of investment or prepara- 
tion time. The primary reason for the determination to negotiate with 
Pettibone was that it was felt that there was insufficient time for up- 
dating the Marine Corps drawings by either the Government or an- 
other bidder and that earliest delivery could be obtained by negotia- 
tion with Pettibone which are already in possession of the drawings. 
It is noted, however, that not even Pettibone was capable of meeting 
the revised delivery schedule—the reason originally given for cancel- 
ing the IFB. Although Grove also protested the sole-source procure- 
ment and maintained that it could accomplish the required drawing 
revision within 2 weeks, it was the opinion of the contracting officer, 
after consultation with Pettibone and DSA engineering personnel, 
that a minimum of 90 days would be required to revise the drawings 
and that 120 days would be a more realistic estimate. This fact, coupled 
with the longer leadtime required of a new producer of rough terrain 
trucks, led to the conclusion that Pettibone could produce trucks at 
least 6 months earlier than any other contractor. A contract was there- 
fore awarded to Pettibone on October 28, 1966, with a delivery sched- 
ule beginning July 31, 1967, and concluding November 30, 1967. Since 
award to Grove on the canceled IFB would most probably have been 
made by August 31, 1966, the schedule required of Grove would have 
been approximately the same as the one currently required of Pettibone. 

In justification of this award and in rebuttal of Grove’s allegations 
that the Pettibone facilities were inadequate to meet both the obliga- 
tions already incurred under earlier contracts for 6,000- and 10,000- 
pound trucks and the newly assumed obligations under the contract in 
question and that Pettibone is therefore nonresponsible, the report 
sets out the Pettibone production capability and the number of trucks 
from all contracts which will be due during the period from July 31, 
1966, to November 30, 1967. The report states, relying upon a letter 
from the Defense Contract Administration Services Region 
(DCASR), Chicago, dated September 9, 1966, that Pettibone has 
three production lines set up for the production of rough terrain 
trucks, two of which are currently being used for 10,000-pound trucks 
due under contracts DA-11-184-AMC-597(T) and DA-23-195- 
AMC-916(T), thus leaving one line for the production of the 6,000- 
pound trucks. It is reported that, with priority assistance, contracts 
DSA-4-070654—M P 302 and DSA-4-0A4814-TM552 will be completed 
by March 1967, leaving only contract DSA-400-67—C-1382 TM552 
and the contract in question requiring deliveries of 6,000-pound trucks 
during the period from July 31 to November 30, 1967. Deliveries under 
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both of these contracts as scheduled will not exceed 50 trucks per 
month, the stated production capability of the 6,000-pound truck as- 
sembly line. It is noted, however, that while production capability is 
currently stated as 50 trucks per month, the preaward survey con- 
ducted on contract DSA-400-66—-C-1382 TM552 stated “Contractor 
has previously produced as many as 40—6,000# trucks in one month 
on the single assembly line,” and actual production in the past has fre- 
quently been substantially less than 40. The other two lines will be pro- 
ducing 30 trucks per month for a portion of this time for delivery in 
accordance with the schedule of contract DA-23-195-AMC-916(T) 
for 10,000-pound trucks. As an additional justification for the sole- 
source award, the report states that updated drawings are required 
under contracts DSA-400-66-—C-1382 TM552 and DSA-400-66—C- 
3279/TM559, and were scheduled to be delivered under contract DSA- 
400-66—C-3279/TM559 in December 1966. Therefore, the report con- 
cludes that any future procurements will be on a competitive basis. 

Because of the formal Determinations and Findings issued by the 
Assistant Secretary of the Navy (Installations and Logistics) author- 
izing the procurement from Pettibone, and because in the present 
situation it appears that Pettibone can actually produce the trucks 
required under the contract sooner than any other bidder, we conclude 
that the sole-source award is not subject to question by our Office. 
However, we also conclude that the actions of both the Navy and DSA 
which culminated in the present sole-source situation violate both the 
letter and the spirit of the procurement statutes and regulations. 

Paragraph 1-805.2, Armed Services Procurement Regulation 
(ASPR), provides in part as follows: 


(a), The time of delivery or performance is an essential element for inclusion 

in a contract and must be clearly set forth in invitations for bids and requests 
for proposals. Delivery and performance schedules shall be designed to meet the 
requirements of the particular procurement, with due regard to all relevant 
factors, and must be realistic. Delivery and performance schedules which are 
unreasonably tight or difficult of attainment are inimical to full competition, 
* * * and may result in higher contract prices. Therefore, prior to issuing an 
invitation for bids or request for proposals, the contracting officer shall question 
any delivery requirement which appears unrealistic, and, if necessary, initiate 
action to make appropriate adjustments, * * * 
ASPR 5-1106.4 applies the same requirements to coordinated procure- 
ments, and also provides that the procuring department can either 
refuse to accept an unrealistic delivery schedule or can request that 
the unrealistic schedule be changed. 

While the figures supplied by Grove concerning Pettibone delin- 
quencies on earlier truck contracts differ from those furnished by 
DSA and Pettibone, it is admitted that Pettibone has experienced 
frequent delays of varying degree on virtually all recent contracts al- 
legedly caused by the unavailability of components. The state of 
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component availability or nonavailability, as well as Pettibone’s ob- 
ligations under other current truck contracts and the effect of those 
obligations on Pettibone’s ability to meet the delivery schedule as 
revised, was within the cognizance of the contracting officer when the 
IFB was canceled. The inescapable conclusion to be drawn from this 
information is, in our opinion, that not even Pettibone, which was 
the only contractor in current production and which therefore would 
be the contractor from which earliest delivery could logically be an- 
ticipated, could meet the revised schedule. Instead of verifying the 
emergency need for the revised schedule, the impossibility of meeting 
the revised schedule should have been pointed out to the Navy in 
accordance with the above-quoted ASPR provisions and the earliest 
possible schedule on which deliveries could be reasonably anticipated 
should have been determined. If, at that point, it had appeared that 
Pettibone could have offered much earlier delivery, cancellation of 
the IFB and negotiation with Pettibone would have been proper. 
However, the delivery schedule required of Grove in the IFB was 
substantially the same as that agreed to by Pettibone in the later 
negotiated contract, and if it were not for the problem of the inade- 
quate data package, Grove apparently could have met the deliveries 
promised by Pettibone. It shouia be pointed out that Grove would 
have had the benefit of the same priority assistance relied upon by 
Pettibone to assist its performance. We therefore conclude that can- 
cellation of the IFB on the ground of the revised delivery schedule 
demonstrated poor procurement management. 

With regard to the inadequacy of the data package, we can see no 
justification for the development of the present situation in which a 
single contractor by means of unilateral changes in specifications has 
been able to create a sole-source situation resulting in awards to that 
contractor at prices significantly higher than those offered by another 
otherwise qualified bidder. The supplemental report maintains that all 
changes made by Pettibone were in the nature of structural improve- 
ments or were corrections of obvious drawing errors. We have no 
reason to doubt that this is the case. However, changes of this nature 
must be made in accordance with the terms of the contract. The report 
also advises that trucks produced on all contracts since 1962, including 
contract N600(292) 58077, the contract under which Pettibone origi- 
nally supplied the drawings contained in series 5117, have been in- 
spected to Pettibone production drawings rather than to the specifica- 
tion drawings. The Government inspector has stated that the Pettibone 
production drawings were initially used on contract. N600(292)58077 
before the series 5117 drawings were obtained by the Government. 
Since all later contracts contained statements that trucks produced 
would be identical to those produced under previous contracts, it was 
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assumed that use of the production drawings was proper. It was also 
assumed that Pettibone was notifying the contracting officers on the 
various later contracts of the drawing changes. For reasons given be- 
low, we conclude that the inspector was without authority to accept 
trucks not conforming to the contractually required series 5117 
drawings. 

While ASPR permits acceptance of goods not conforming to specifi- 
cations under certain circumstances, it does not authorize the waiver of 
specification requirements by Government inspectors without the ap- 
proval of the contracting officer or other higher authority. ASPR 14— 
205 requires that prior to acceptance of nonconforming goods or 
services— 

* * * the contracting officer shall obtain the approval of the requiring activity 
where the noncomformity with contract requirements (i) affects matters such as 
safety, durability, performance, or interchangeability of parts or assemblies, 
(ii) results in material increases in weight, where weight is a significant consid- 
eration, or (iii) affects the basic objectives of the specifications. Acceptance of 
these types of nonconforming supplies or services shall be covered by an appro- 
priate modification of the contract. Acceptance of other types of nonconforming 
supplies and services shall be covered by contract modification if determined 
necessary by the contracting officer. 

In order for the contracting officer to make the determinations re- 
quired of him by ASPR 14-205, it is obvious that the inspector must 
advise him of any specification deviations. It is equally as obvious that 
the inspector cannot waive specification requirements on his own mo- 
tion or that of the contractor. 

Secondly, ASPR 5-1106.5, which deals with coordinated procure- 
ments, provides that specification changes are the sole responsibility of 
the requiring department and that “Under no circumstances shall the 
Procuring Department direct or authorize deviations or waivers from 
the specifications, drawings, or other purchase data included in the 
MIPR without express authority of the Requiring Department.” The 
DCASR was charged with the inspection responsibilities on the con- 
tracts in question and this organization is a branch of DSA, the procur- 
ing agency. Not only was there no authority permitting DCASR to 
authorize specification changes, there was a specific prohibition against 
specification changes by any arm of the procuring agency. 

Finally, ASPR 1-1202, which requires the mandatory use of appli- 
cable Federal or coordinated military specifications, unless the pro- 
curement falls within one of seven listed exceptions which do not 
appear to apply in the present case, requires in subsection (d) that 
immediate action be taken to amend or revise inadequate specifications 
“to obviate the necessity for repeated departures from the specifica- 
tion.” Apparently through poor contract administration and poor com- 
munications, the contracting officer was unaware that the drawings 
were inadequate so that action was not initiated to correct the specifi- 
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cations in accordance with subsection (d) until it was too late to have 
any effect in the current procurement. In this regard, the contracting 
officer states that his first notice of the drawing inadequacy was the 
receipt of the Pettibone telegrams of July 29 and August 2, 1966, It 
is noted, however, that contract No. DSA-400-66-—C-1382 TM552— 
prior to the issuance of IFB DSA-4-66-4460—<alled for updating of 
drawings series 5117. We can think of no valid reason for requiring 
revised drawings other than that the unrevised drawings were inade- 
quate. We therefore conclude that the contracting officer failed to 
administer the drawing problem as he was required to do under ASPR 
1—1202 and 14-205. 

The logic and necessity of the above ASPR provisions are under- 
scored by the facts of the present case. What in effect happened was 
that Pettibone was permitted to maneuver itself into a position where 
it had the option of accepting an award without comment if it was the 
low qualified bidder or pointing out that trucks furnished under prior 
contracts were not produced to the required specifications thereby 
forcing a negotiated procurement if it was not the low qualified bidder 
on the basis of its bid as submitted. Clearly, this was prejudicial 
to other bidders and contrary to the basic philosophy of the procure- 
ment statutes. 

In its arguments concerning Pettibone’s alleged nonresponsibility, 
the Grove protest points out that contract No. DSA-4-0A4814— 
TM552, which was the subject of a protest by Grove to this Office con- 
sidered in 45 Comp. Gen. 742, May 31, 1966, was awarded to Pettibone 
on the basis of earlier deliveries promised by Pettibone although the 
preaward survey admittedly did not consider, because of the shortage 
of time, such things as vendor quotes or the bidder’s past performance 
and record of delinquencies. While the adequacy of the preaward sur- 
vey was considered in our earlier decision and is not now questioned by 
Grove, the protest states that since that time two additional truck 
contracts have been awarded to Pettibone, apparently without any fur- 
ther consideration whether Pettibone’s prior delinquencies affected 
its responsibility. The contracting officer’s report states that preaward 
surveys on contracts DSA-4-0A4814-TM552, mentioned above, and 
DSA-400-66-C-1382 TM552 found Pettibone to be responsible and 
concludes that past delinquencies were caused by component non- 
availability not affecting Pettibone’s responsibility. While the deter- 
mination of responsibility is primarily an administrative function 
and will not be disturbed by this Office absent a showing that the 
determination is arbitrary, capricious or without substantial basis 
in fact, and we therefore do not question the determinations concern- 
ing Pettibone’s responsibility, we cannot help but note that prior 
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delinquencies of whatever nature are one of the important facts to be 
considered in determining responsibility, especially in a case where 
earliest possible delivery is stated to be crucial. It is noted that de- 
liveries under contract No. DSA-4-0A4814-TM552 have not been made 
on time and we feel that this fact points up the necessity of verifying 
a prospective contractor’s present ability to meet the requirements of 
the proposed contract. Pettibone’s inability to get components has 
resulted in the payment of a premium price for early delivery which 
thus far, to our knowledge, has not been accomplished. Award to Grove 
on contract No. DSA-4-0A4814-TM552 would have required com- 
pletion by March 1967, the completion date currently estimated for 
Pettibone, at a lower price. 

In a letter dated October 4, 1966, Grove strongly protested the 
forwarding of its charts and other information concerning Pettibone 
delinquencies to Pettibone for comment. While we realize that com- 
ments by a successful contractor on a protest filed by an unsuccessful 
bidder are sometimes desirable or even necessary, we feel that the duty 
of determining and reporting on the status of Pettibone contracts was 
more properly that of the contracting agency than of the current 
contractor. 

While, as stated above, it is our opinion that the sole-source award 
to Pettibone may not be disturbed, we feel that it is imperative that 
immediate steps be taken to assure that any future procurements for 
these rough terrain trucks be on a competitive basis. In this regard, 
we feel that the updated drawings recently procured from Pettibone 
should be completely reviewed to determine their suitability for 
competitive use. Also, in addition to the investigation into earlier 
Pettibone delinquencies to determine whether or not liquidated dam- 
ages should be assessed, as proposed by the report dated November 17, 
1966, we feel that a complete review of all of the changes made in the 
Pettibone production drawings and formally made a requirement of 
existing contracts by means of the modification issued after the 
drawing inadequacy was realized should be made in order to determine 
whether any of the changes should result in price adjustments. If 
this is found to be the case, appropriate modifications should be made 
under the changes clauses of the respective contracts. Salem Products 
Corporation v. United States, 298 F. 2d 808. 

Finally, it is requested that our Office be advised of the results of 
the investigation performed relative to the assessment of liquidated 
damages as well as the amounts of any price reductions to which the 
Government is entitled as a result of the drawing changes. 
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Compensation—Overtime—Premium Pay—Employees in Moslem 
Countries 

Overseas employees who regularly work on Sunday in a country that observes 
Friday as its day of rest and worship and who have Friday and Saturday off 
from duty are nevertheless entitled to premium pay for work on Sunday under 
section 405(c) of the Federal Employees Salary Act of 1966, 5 U.S.C. 5545, which 
specifically authorized premium pay for any regularly scheduled work performed 
between midnight Saturday and midnight Sunday, and entitlement to such 
premium pay is not affected by the customs of the country in which the service 
is performed. 


To T. R. McVey, United States Department of Commerce, February 
6, 1967: 


Reference is made to your letter of December 23, 1966, your file 
34-21, requesting an advance decision as to whether you may certify 
for payment a voucher representing premium compensation for work 
performed on Sunday by Herbert L. Friel, John W. Hewett, S. Pa- 
pastefanou and A. Leonard Smith. We understand that each of the 
employees holds a position with the Bureau of Public Roads under the 
General Schedule as set forth in 5 U.S.C. 5332. 

You state that the four employees are stationed in Sudan, a Moslem 
country that observes Friday as its day of rest and worship. Their 
regular tour of duty is 40 hours, beginning on Sunday (a normal 
Sudanese working day) and ending on Thursday, with Friday and 
Saturday off. 

Section 405(c) of the Federal Employees Salary Act of 1966, ap- 
proved July 18, 1966, Public Law 89-504, 80 Stat. 297, added a new 
section 302 to the Federal Employees Pay Act of 1945 (now 5 U.S.C. 
5545) as follows: 

Any regularly scheduled eight-hour period of service which is not overtime 
work as defined in section 201 of this Act any part of which is performed within 
the period commencing at midnight Saturday and ending at midnight Sunday 
shall be compensated for the entire period of service at the rate of basic com- 
pensation of the officer or employee performing such work plus premium compen- 
sation at a rate equal to 25 per centum of his rate of basic compensation. 

Your opinion is that these employees are not entitled to the pre- 
mium rate for their normally scheduled Sunday work because the 
intent of the law was to pay only when they were required to work on 
the day usually set aside for rest and worship. Since everyone works 
on Sunday in Sudan, you state that Sunday has “lost its significance as 
a day for rest and worship” and that, therefore, there is no basis for 
paying premium rate. 

The wording of the statute is clear and unambiguous. Under its spe- 
cific terms premium pay must be paid for any regularly scheduled 
8-hour period of service which is not overtime work if any part of such 
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service is performed in the 24-hour period between midnight on the 
calendar day Saturday and midnight on the calendar day Sunday. 
Entitlement under the statute is unaffected by the country in which 
the services are performed. On the other hand, the statute would not 
authorize Sunday premium pay for regularly scheduled work unless 
part of such work is performed between midnight Saturday and mid- 
night Sunday. 

Accordingly, the voucher which is returned herewith should be 
certified for payment if otherwise correct. 


[ B-160648 J 


Post Office Department—Employees—Leaves of Absence—Mili- 
tary—Substitute Employees 


A substitute employee of the Post Office Department who had formerly been em- 
ployed as a civilian by the Department of the Army is entitled to credit for that 
service in determining his entitlement to military leave with pay, 5 U.S.C. 
6323(b) requiring only that a substitute employee shall have “worked” at least 
1,040 hours during the preceding calendar year to be entitled to military leave of 
absence. Therefore, any permanent, or temporary indefinite service that is per- 
formed with another Government agency or with the Post Office Department, in- 
cluding the postal field service, is to be used in determining the eligibility of a 
substitute postal employee to military leave as well as the amount of military 
leave to which he may be entitled. 


To the Postmaster General, February 6, 1967: 


By letter dated January 6, 1967, you requested our decision whether 
a substitute employee of the Post Office Department is entitled to mili- 
tary leave with pay under the following facts as quoted from your 
letter. 


Mr. Edward J. Fauvel was employed as a career civilian employee by the De 
partment of the Army as a Small Arms Repairer, Wb 6610, grade 10, step 1, 
$2.82 per hour from February 9, 1963, to July 29, 1966. On July 30, 1966, he trans- 
ferred to the Post Office Department as a substitute city carrier under a tem- 
porary appointment without time limit. 

Mr. Fauvel applied for military leave with pay for the period August 26, 1966 
to September 10, 1966. 


The statutory provision pertaining to military leave for substitute 
employees in the postal field service first appeared in the act of June 
22, 1956, Public Law 610, 84th Cong., 70 Stat. 330, which amended the 
act of July 1, 1947, 61 Stat. 289, by adding at the end thereof the fol- 
lowing new sentence : 

The words “officers and employees of the United States or of the District of Co- 
lumbia,” as used in such provisions of law, as now or hereafter amended, also 
shall be construed to mean substitute employees in the postal field service; such 


substitute employees shall be entitled to military leave of absence on the basis 
of one hour of such leave for each period or periods aggregating twenty-six hours 
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of work performed in the calendar year immediately preceding the year in which 
they are ordered to duty by proper authority: Provided, That the number of 
hours worked during the preceding calendar year shall not be less than one 
thousand forty hours before such substitute employee shall be entitled to military 
leave of absence, pay for such leave not to exceed eighty hours in each calendar 
year. 


The above provision has now been codified in 5 U.S.C. 6323(b). 

You point out that the Post Office Department has interpreted the 
above language to mean that a substitute employee is entitled to mili- 
tary leave only if he were in a pay status in the postal service a mini- 
mum of 1,040 hours during the preceding calendar year. In that re- 
gard, section 721.763 of the Postal Manual provides: 


‘Substitutes. Military leave for a substitute is computed on the basis of 1 
hour of such leave for each period or periods aggregating 26 hours in a pay status 


in the calendar year immediately preceding the year in which he is ordered to 
duty by proper authority, provided: (a) the substitute is in a pay status in the 
Postal Service a minimum of 1,040 hours during the preceding calendar year and 
(b) pay for military leave cannot exceed 80 hours in each calendar year. 

In view of Mr. Fauvel’s case, you now question whether your De- 
partment’s interpretation of the above-quoted statutory language is 
correct or whether an employee, such as Mr. Fauvel, is entitled to credit 
for military leave purposes for other Government service performed 
prior to his appointment as a substitute postal employee. 

The statutory language quoted above requires only that a substitute 
employee shall have “worked” at least 1,040 hours during the preced- 
ing calendar year before he shall be entitled to military leave of ab- 
sence. Moreover, the legislative history of Public Law 610, 84th Cong., 
fails to conclusively establish that it was the intent of Congress that 
such work, i.e., the 1,040 hours or more, be performed solely in the 
postal service, 

Therefore, our opinion is that service, permanent or temporary in- 
definite, performed with another Government agency or with the Post 
Office Department, including the postal field service, is to be used in 
determining the eligibility of a substitute postal employee to military 
leave as well as the amount of such military leave to which he may be 
entitled. See 35 Comp. Gen. 5 concerning the classes of employees 
entitled to military leave. 


[B-160464] 


Appropriations—Availability—Plastic Holder for Credentials 





Costs for an engraved plastic holder containing an employee’s credentials which 
is to be presented to a career employee at retirement may be considered ex- 
penses for the honorary recognition of employees service within the meaning of 
the Government Employees Incentive Awards Act, 5 U.S.C. 4501, and, therefore, 
such expenses may be paid. 
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To Ruth L. Jerideau, United States Department of Agriculture, 
February 9, 1967: 


This is in reply to your letter of November 23, 1966, asking whether 
the invoices enclosed therewith properly may be certified for payment. 
The invoices in the amount of $280 are stated in favor of Read Plastics, 
Inc., and whether or not they may be certified for payment depends on 
whether the costs covered by the invoices properly were incurred pur- 
suant to the Government Employees’ Incentive Awards Act. 

It is explained that the Office of the Inspector General issues creden- 
tials to its professional staff signed by the Secretary of Agriculture 
and the Inspector General. The credentials are used to verify that the 
individuals presenting them are in fact authorized officials performing 
audits or investigations on behalf of the Department of Agriculture. 
Recently, it was determined that upon retirement of an employee it 
would be desirable to mount his credentials in an attractive holder, 
such holder to be presented to the employee at a suitable ceremony. 

Pursuant to such determination, appropriate inscriptions were en- 
graved in gold letters and the retiree’s credentials then were forwarded 
to Read Plastics, Inc., to be mounted in a block of clear plastic. 

In support of these costs, it is stated that these presentations serve 
to acknowledge in an appealing and dignified manner the contribu- 


tions made by the retiree to the Federal Service. Also, that it impresses 
and encourages fellow employees remaining in active status and is con- 
ducive to improvement of morale. Consequently, it is urged that these 
retiree credentials properly may be construed to be a final recognition 
of the employee’s services under the Incentive Awards Program. 

The Government Employees’ Incentive Awards Act now set out in 
5 U.S.C. 4501-4506 provides in part (5 U.S.C. 4503) that— 


The head of an agency may pay a cash award to, and incur necessary expense 
for the honorary recognition of, an employee who— 

(1) by his suggestion, invention, superior accomplishment, or other personal 
effort contributes to the efficiency, economy, or other improvement of Government 
operations * * *, 


and section 4506 thereof provides that— 


The Civil Service Commission may prescribe regulations and instructions 
under which the agency awards program set forth by this chapter shall be 
carried out. 

In view of the provisions of 5 U.S.C. 4503 there appears no question 
but that upon the retirement of an employee the agency head may incur 
necessary expenses for the honorary recognition of his years of service. 
Consequently, if the program of your agency conforms to the regula- 
tions and instructions prescribed by the Civil Service Commission 
pursuant to 5 U.S.C. 4506, there would appear to be no objection to 
payment of the subject invoices. 

As stated to you in our letter of December 20, 1966, we forwarded 
a copy of your letter to the Chairman of the Civil Service Commission 


277-066 O-68-—44 
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for an expression of his views on the matter. In reply dated Janu- 
ary 30, 1967, we were advised, in part, as follows: 


So far as legality is concerned, we do not believe that the payments could be 
considered illegal. The Federal Personnel Manual in Chapter 451, headed 
“Incentive Awards,” at section 3-11, “Awards for Career Service,” says in 
part: “The Commission urges agencies to establish programs to recognize the 
continuing service of employees at significant points in their careers. Three 
minimum points at which career service awards seem most appropriate are: 
completion of 15 years of service creditable for retirement, completion of 30 
years of service creditable for retirement, and retirement itself.” The article 
given in this instance meets the regulatory definition of an honorary award (OS 
Reg. 451.103(h)), in that it is merely an item the employee can display, as is 
a pin or a framed certificate. It does not have a cash value which might make 
it the equivalent of a cash award and so unauthorized for mere length of service 
or retirement ; the cost represents not cash value of the item but the expense of 
preparing it. Neither the statute nor the regulations place a limit on the expenses 
attached to conferring an honorary award. 


While the cost involved is somewhat substantial, the reply notes 
that neither the statute nor the regulations place a limit on the ex- 
penses attached to conferring an honorary award and we were advised 
that while the Commission felt that a specific limit on such expenses 
might be undesirable, the Commission would, in any appropriate 
instance, work with the agency with a view to economy. 

Accordingly, since the invoices cover costs incurred in accordance 
with the authority contained in the Government Employees’ Incentive 
Awards Act and the regulations issued pursuant thereto, the invoices, 
returned herewith, if otherwise proper, may be certified for payment. 


[ B-157753 J 


Compensation—Severance Pay—Computation—General Schedule 
Employees 


Full-time General Schedule employees who involuntarily separated from the 
Government service and eligible to receive the total severance pay “not to exceed 
1 year’s pay at the rate received before separation,” payable in “regular pay 
periods” that is prescribed by sections 9(c) and (d) of the Federal Employees 
Salary Act of 1965, are entitled to “total severance pay,’ computed by the method 
provided in 5 U.S.C. 5504(b), in an amount equal to the pay of 26 biweekly pay 
periods of 80 hours each. 


Compensation—Severance Pay—Computation—Other Than Gen- 
eral Schedule Employees 


The “one year’s pay” prescribed in section 9(d) of the Federal Employees 
Salary Act of 1965 as the total severance pay entitlement of employees involun- 
tarily separated from the Government may be construed in the case of full-time 
employees, other than the employees paid under the General Schedule, such as 
wage board and postal service employees, as basic pay for 26 biweekly pay periods. 


Compensation—Severance Pay—Computation—Part-Time 
Employees 


The maximum severance pay entitlement of part-time employees under the 
Federal Employees Salary Act of 1965, upon involuntary separation from the 
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Government service is arrived at by multiplying their basic weekly compensa- 
tion (hourly rate times regular hours of service) times 52 weeks. 


Compensation—Severance Pay—Computation—Postal Substitute 
Employees 


A valid method for deriving 1 week’s basic compensation for postal substitute 
employees involuntarily separated from the service of the Government and 
entitled to the severance pay prescribed by the Federal Employees Salary 
Act of 1965, is to total the hours worked in the preceding 26 biweekly pay 
periods not in excess of 80, dividing by 52 and multiplying by the total hourly 
rate, and arriving at the total severance pay entitlement of the substitute 
employees by multiplying their basic weekly compensation by 52 weeks. 


Compensation—Severance Pay—Computation—Second Separation 


When an employee who was involuntarily separated from the Government serv- 
ice is reemployed while receiving the severance pay prescribed by the Federal 
Employees Salary Act of 1965, and thereafter again is separated under condi- 
tions entitling him to severance pay, he may be credited a second time with 52 
weeks, but no additional days, less the number of weeks and days for which he 
previously had received severance pay. 


To the Chairman, United States Civil Service Commission, February 
13, 1967: 


This is in reply to your letter of December 30, 1966, requesting our 
decision construing the limitation on total severance pay contained in 
the last sentence of section 9(d) of the Federal Employees Salary 
Act of 1965, Public Law 89-301, 79 Stat. 1119. 

Sections (c) and (d), 5 U.S.C. 5595(c) and (d), provide as follows: 


(c) An officer or employee to whom this section applies who is involuntarily 
separated from the service, on or after the effective date of this section, not by 
removal for cause on charges of misconduct, delinquency, or inefficiency, shall, 
under rules and regulations prescribed by the President or such officer or agency 
as he may designate, be paid severance pay in regular pay periods by the de- 
partment, independent establishment, corporation, or other governmental unit, 
from which separated. 

(d) Severance pay shall consist of two elements, a basic severance allowance 
and an age adjustment allowance. The basic severance allowance shall be com- 
puted on the basis of one week’s basic compensatiaon at the rate received im- 
mediately before separation for each year of civilian service up to and including 
ten years for which severance pay has not been received under this or any 
other authority and two weeks’ basic compensation at such rate for each year 
of civilian service beyond ten years for which severance pay has not been re- 
ceived under this or any other authority. The age adjustment allowance shall 
be computed on the basis of 10 per centum of the total basic severance allow- 
ance for each year by which the age of the recipient exceeds forty years at the 
time of separation. Total severance pay received under this section shall not 
exceed one year’s pay at the rate received immediately before separation. 
[Italie supplied. ] 


An explanation as to how the severance pay authorized under sec- 
tions 9(c) and (d) of Public Law 89-301 should be computed is set 
forth on page 9 of S. Rept. No. 910, October 18, 1966, on H.R. 10281, as 


follows: 


The maximum payment shall not exceed the annual rate of basic compensation 
received by the employee immediately prior to his separation. 
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For example: Joe Jones is 48 years old and has been employed by the Govern- 
ment for 20 years. He is not eligible for an immediate annuity (20 years’ service 
at age 50). He is involuntarily separated. 

Jones is eligible for severance pay. The amount is determined by multiplying 
his weekly salary by 10 (his first 10 years) and twice his weekly salary by 10 (his 
second 10 years). If his weekly salary (annual rate divided by 2,080 hours multi- 
plied by 40 hours) is $100, his basic severance pay would be $3,000, to which 
would be added $2,400, representing the age adjustment (10 percent of basic 
severance pay for each year over 40—Jones is 8 years over 40). His total pay 
would be $5,400. If his annual rate was only $5,200 (52 weeks times $100), the 
marimum amount payable would be $5,200. 

If the separated emplcyee is reemployed by the Government while receivng 
severance pay, the payment stops upon the date of reemployment and any unex- 
pired period of service remaining shall be credited to his “account” in event of 
subsequent separation. [Italic supplied. ] 

In 5 U.S.C. 5504(b) Congress has prescribed the method by which 
pay for employees subject to that section shall be computed. The sec- 
tion is in part as follows: 

(b) For pay computation purposes affecting an employee, the annual rate of 
basic pay established by or under statute is deemed payment for employment 
during 52 basic administrative workweeks of 40 hours. When it is necessary for 
computation of pay under this subsection to convert an annual rate of basic pay 
to a basic hourly, daily, weekly, or biweekly rate, the following rules govern: 

(1) To derive an hourly rate, divide the annual rate by 2,080. 

(2) To derive a daily rate, multiply the hourly rate by the number of daily 
hours of service required. 

(3) To derive a weekly or biweekly rate, multiply the hourly rate by 40 or 80, 
as the case may be. 

Rates are computed to the nearest cent, counting one-half and over as a whole 
on, "> 

The terms “Total severance pay” and “one year’s pay” as used in the 
last sentence of section 9(d), above, must be read in connection with 
the succeeding words “at the rate received immediately before separ- 
ation.” Considered in its entirety and in the light of the legislative his- 
tory quoted above, the sentence is viewed merely as placing maximum 
limitation upon the amount of severance pay authorized under the sec- 
tion. Specifically it limits severance pay to an amount equal to 1 year’s 
pay at the rate received immediately prior to separation. We are of the 
opinion that the maximum severance pay would be the same irrespec- 
tive of the actual number of days in any service year. Our decision of 
October 20, 1966, 46 Comp. Gen. 346, cited in your letter is not con- 
trolling here. 

The method prescribed in 5 U.S.C. 5504(b) was recognized in the 
legislative history in the example, above, as the one that would be used 
in computing basic severance pay. Moreover, section 9(c), above, spe- 
cifically provides for the payment of severance pay in regular pay 
periods. Under such system the maximum severance pay allowable nec- 
essarily would be paid in 26 biweekly installments. Neither in Public 
Law 89-301 nor in its legislative history do we find any clear ex- 
pression of intent as to whether the limitation—as it applies to em- 
ployees subject to the General Schedule—is the applicable annual rate 
specified in the General Schedule or the pay an employee, subject to 


such rate, actually would receive for 26 biweekly pay periods. In the 
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absence of a clear expression of legislative intent and having regard 
for the practical aspect of the problem it is not unreasonable to con- 
strue the language “shall not exceed one year’s pay at the rate received 
immediately before separation” as being tantamount to pay for 26 bi- 
weekly pay periods at the rate received immediately before separation. 
We conclude, therefore, that the maximum limitation is an amount 
equal to the pay of 26 biweekly pay periods of 80 hours each for full- 
time employees paid under the General Schedule. 

Similarly we conclude that in the case of other full-time employees 
of the Government (wage board ; postal service, etc.) to whom sections 
9(c) and (d) apply, “one year’s pay” reasonably may be construed 
as basic pay for 26 biweekly pay periods. 

Insofar as part-time employees who satisfy the other requirements 
for severance pay are concerned their total (maximum) severance pay 
entitlement would be arrived at by multiplying their basic weekly 
compensation (hourly rate times regular hours of service) times 52 
weeks. With respect to postal substitutes the method detailed in Postal 
Bulletin No. 20533 of May 26, 1966, page 5, paragraph 3(a) of totaling 
the hours worked in the preceding 26 biweekly pay periods not in ex- 
cess of 80, dividing by 52 and multiplying by the hourly rate is a valid 
method for deriving 1 week’s basic compensation. The total (maxi- 
mum) severance pay entitlement would be arrived at by multiplying 
their basic weekly compensation by 52 weeks. 

If an employee receiving severance pay is reemployed and there- 
after again is separated under conditions entitling him to severance 
pay, 52 weeks—with no additional days—would be credited a second 
time and the number of weeks and days for which he previously had 
received severance pay would be deducted. See section 550.704(c) of 
the Commission’s regulations appearing as attachment to FPM Letter 
No. 550.13 of January 5, 1966. 


[B-159950] 


Compensation—When Actually Employed, Etc., Employees—Over- 
time—Eight v. Forty Hours of Work 


Although under section 404(a) of the Federal Salary and Fringe Benefits Act 
of 1966, intermittent employees are entitled to overtime compensation for work 
performed in excess of 8 hours per day, with the exception of experts and con- 
sultants employed pursuant to 5 U.S.C. 3109, whose services are payable at the 
per diem rate prescribed for their employment regardless of hours worked, the 
act does not affect the longstanding rule that the overtime compensation au- 
thorized by section 201 of the Federal Employees Pay Act of 1945, as amended, 
for work in excess of 40 hours in a week is limited to full-time employees with 
an established administrative workweek of 40 hours. Therefore, intermittent 
employees who have no administratively established workweek of 40 hours are 
not covered by the overtime compensation provision authorizing additional com- 
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pensation for hours in excess of 40 per week. 28 Comp. Gen, 328 and 34 id. 471, 
affirmed. 


To the Chairman, United States Civil Service Commission, Febru- 


ary 15, 1967: 


This is in reply to your letter of January 12, 1967, in which you re- 
quested a decision as to whether intermittent employees are entitled 
to overtime compensation for hours worked in excess of 8 in a day under 
section 404(a) of Public Law 89-504, approved July 18, 1966, 80 Stat. 
297, which amended section 201 of the Federal Employees Pay Act 
of 1945, as amended, 5 U.S.C. 911 (now 5 U.S.C. 5542). 

Your refer to our decision of October 19, 1966, 46 Comp. Gen. 337, 
holding that part-time employees are entitled to overtime for hours 
worked in excess of 8 per day under the above amendment, and in- 
dicate that it would be consistent to arrive at the same conclusion for 
intermittent employees. However, you point out that our decision in 34 
Comp. Gen. 471 holds that intermittent employees (having no admin- 
istratively established workweek of 40 hours) are not covered by the 
then overtime compensation provisions of section 201 of the Federal 
Employees Pay Act of 1945 authorizing additional compensation for 
hours in excess of 40 per week, and that it would be difficult to justify 
excluding intermittent employees from the 40-hour provision if they 
are held to be included in the 8-hour provision. 

Section 201 of the Federal Employees Pay Act of 1945, as amended 
by section 404(a) of the Federal Salary and Fringe Benefits Act of 
1966, Public Law 89-504, approved July 18, 1966, 80 Stat. 297, pro- 
vides in pertinent part as follows: 

All hours of work officially ordered or approved in excess of forty hours in 
any administrative workweek [or, with the exception of employees engaged 
in professional or technical engineering or scientific activities for whom the 
first forty hours of duty in an administrative workweek is the basic workweek 
and employees whose basic compensation exceeds the minimum rate of grade 
GS-10 of the Classification Act of 1949, as amended, for whom the first forty 
hours of duty in an administrative workweek is the basic workweek, in excess 
of eight hours in a day] performed by officers and employees to whom this 


subchapter applies shall be considered to be overtime work * * * [Brackets 
supplied to indicate amendatory language. ] 


The purpose of this legislation is explained in the legislative history 
as follows: 

Section 404 authorizes overtime payment for work in excess of 8 hours in 1 
day for classified employees with the exception of certain engineering and 
scientific employees. Federal employees get overtime pay for work in excess of 
40 hours in a week, but heretofore the law has not required pay for work in 
excess of 8 hours in a day. This provision will reward such service and serve as 
an incentive to agency management to improve schedules to avoid overtime 
work. 8. Rept. No. 1187, 89th Cong., 2d sess. 4. 

We agree that the language of the amendment does not restrict the 
benefits thereof to full-time employees and we have found nothing 
in the legislative history of this or related statutes which would war- 
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rant the conclusion that such restriction was so intended. Therefore, 
our view is that under section 404(a), above, intermittent employees 
are entitled to overtime compensation for hours worked in excess of 
8 in a day. However, this conclusion is not to be understood as being 
applicable to experts and consultants whose services are procured in 
accordance with the provisions of 5 U.S.C. 3109, it being noted that, 
generally, such experts and consultants are entitled to the per diem 
rate prescribed for their employment regardless of the total number 
of hours worked. 28 Comp. Gen. 328. 

Our decision in 34 Comp. Gen. 471 (also see 28 id. 328) was predi- 
cated on section 604(a) of the Federal Emplovees Pay Act of 1945, 
59 Stat. 303, 5 U.S.C. 6101(a) (formerly 5 U.S.C. 944(a) (1)), which 
provides as follows: 

It shall be the duty of the heads of the several departments and independent 
establishments and agencies in the executive branch, including Government- 
owned or controlled corporations, and the District of Columbia municipal gov- 
ernment, to establish as of the effective date of this Act, for all full-time officers 
and employees in their respective organizations, in the departmental and the field 
services, a basic administrative workweek of forty hours, and to require that the 


hours of work in such workweek be performed within a period of not more than 
six of any seven consecutive days. [Italic supplied. ] 


It was our view that the provision in section 201 of the Federal 
Employees Pay Act of 1945, above, which at that time only authorized 


payment of overtime compensation for hours of work in excess of 40 
in an administrative workweek had reference to the administrative 
workweek of 40 hours required to be established for full-time officers 
and employees by section 604(a), quoted above, and thus overtime 
compensation for work in excess of 40 hours in a week was limited 
to full-time employees with an established administrative workweek 
of 40 hours. That rule has been in effect for many years and even 
though the subject of overtime and premium compensation has been 
before the Congress on several occasions there has been no change 
(or even a proposed change so far as we are aware) in the language 
of the law regarding overtime compensation for hours of work in 
excess of 40 in an administrative workweek. We point out that the 
amendment of July 18, 1966, to section 201 did not disturb the 
language therein pertaining to overtime compensation for hours in 
excess of 40 per week. Neither did such amendment affect the wording 
of section 604(a) of the 1945 act. Under such circumstances we must 
affirm our decision in 28 Comp. Gen. 328 and 34 éd. 471. 

We note that you mention part-time employees with a regular 
workweek of less than 40 hours as being entitled to overtime compen- 
sation for hours of work in excess of 40 in a week. In that connec- 
tion we have not overlooked the answer to question 13 in Office decision 
of July 28, 1945, 25 Comp. Gen. 121, at page 133, which might 
lend support to such view. Also, see the answer to question 9 in the 
same decision at page 130 concerning overtime compensation to 
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“W.A.E.” (intermittent) employees. Both of those answers failed to 
specify that overtime compensation was not payable unless a 40-hour 
tour of duty for a particular week be established. However, even 
if such answers be subject to the interpretation that overtime com- 
pensation was payable to part-time and intermittent employees re- 
gardless of whether a 40-hour workweek be established, we believe 
those answers were modified by the later decisions mentioned herein 
as well as 27 Comp. Gen. 776, which are to the effect that the over- 
time compensation for hours worked in excess of 40 per week is limited 
to full-time employees for whom a tour of 40 hours is established in 
the administrative workweek. 


[ B-160751 J 
Uniforms—Civilian Personnel—Allowances—Increases 


The mandatory percentage increases in uniform allowances in effect April 1, 
1966, provided by section 407(b) of the Federal Salary and Fringe Benefits 
Act of 1966, 5 U.S.C. 5901, applying equally to the initial and annual replace- 
ment uniform allowances, should the head of an agency determine to continue 
to pay uniform allowances instead of furnishing uniforms in kind as being in 
the interest of the Government, the “replacement” allowances in effect on April 1, 
1966, are required to be increased—not to exceed $125—by the percentages 
prescribed in the section. 


To the Secretary of Agriculture, February 15, 1967: 


We refer to letter of January 23, 1967, from the Assistant Secre- 
tary for Administration in which he asks our decision whether the 
mandatory increases in uniform allowances provided by section 407 (b) 
of the Federal Salary and Fringe Benefits Act of 1966, Public Law 
89-504, 80 Stat. 299, 5 U.S.C. 5901, apply equally to the initial and 
annual replacement uniform allowances. 

In illustrating the problem the Assistant Secretary’s letter points 
out that in the Forest Service a direct initial payment of $125—the 
statutory maximum—was made to eligible employees under authority 
of section 13, Public Law 89-301, 79 Stat. 1122, which increased the 
statutory maximum from $100 to $125. The annual replacement pay- 
ment, based on administrative surveys made to determine replace- 
ment needs, then was fixed at $98.80. We assume that these were the 
allowances or payments in effect on April 1, 1966. 

We have carefully studied the language of section 407(b) and its 
legislative history and have concluded if an agency head determines 
to continue to pay allowances instead of furnishing uniforms in kind 
there is no alternative to increasing the allowances—not to exceed 
$125—in effect on April 1, 1966, by the percentages prescribed in 
section 407(b), regardless of whether the payment represents an ini- 


a | 


ra tok 


a 


Comp. Gen.}) DECISIONS OF THE COMPTROLLER GENERAL 671 


tial or replacement allowance. However, as pointed out in subsection 
“d” of section 6, Bureau of the Budget Circular No. A-30, Revised 
August 20, 1966, Public Law 89-504 does not divest an agency head 
of discretion to furnish uniforms in kind as prescribed in subsection 
“b” of section 4 and in section 5, should he determine that such a 
course would be in the interest of the Government. 

In the light of the foregoing our opinion is that “replacement” 
allowances in effect on April 1, 1966, are required by section 407 of 
Public Law 89-504 to be increased by the percentages set. forth therein. 


[ B-160365, B-160609 J 


Military Personnel—Retirement—Revocation—New Evidence 


The use of the “substantial new evidence” rule which is available to revoke the 
retirement orders of the members of the uniformed services in the absence of 
fraud, mistake of law, or mathematical miscalculation should be confined to 
actions taken either contemporaneously or a short period of time following the 
effective date of a member’s retirement, the correction of military records rem- 
edy in 10 U.S.C. 1552 being more appropriate to remove an injustice than extend- 
ing the substantial new evidence rule. Therefore, the revocation of orders re- 
leasing members from active duty and placing them on the permanent retired 
list may not be approved either where knowledge of a member’s hospitalization 
was known prior to the effective date of his retirement orders but action was 
delayed for 15 months, or where hospitalization information was not furnished 
until 6 months after the retirement of a member and within 1 month of his 
death. 


To the Secretary of the Army, February 23, 1967: 


Further reference is made to letter dated December 23, 1966, and 
enclosures, from the Assistant Secretary of the Army (Financial 
Management), requesting an advance decision concerning the retire- 
ment status of Master Sergeant William D. Biggs, RA 6661859, and 
Specialist Walter J. Jones, RA 15013010, in the circumstances set 
forth in the enclosures. The request. was assigned submission number 
SS-—A 936 by the Department of Defense Military Pay and Allowance 
Committee. 

Sergeant Biggs was found unfit for active duty by reason of arterio- 
sclerotic heart disease rated as a 40 per centum disability and recom- 
mended for permanent retirement by a Physical Evaluation Board 
convened September 2, 1965, at Walter Reed General Hospital, Wash- 
ington, D.C. It appears that shortly thereafter he proceeded to his 
home, Jacksonville, Florida, on a permanent change of station. By 
Department of the Army Special Orders dated October 6, 1965, it was 
directed that he be relieved from active duty effective October 11, 
1965, and placed on the permanent disability retired list effective 
October 12, 1965, in accordarce with the provisions of 10 U.S.C. 1201. 

It is stated that after the effective date of Sergeant Biggs retire- 
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ment, information was received in The Adjutant General’s Office [date 
not shown] disclosing that he had been hospitalized in the Jackson- 
ville Naval Hospital on October 7, 1965, as a result of a cerebral vascu- 
lar accident (stroke) and that the heart condition underlying the 
latter incident was present prior to the effective date of his retirement. 
It is further stated that if The Adjutant General’s Office had received 
this information prior to 2400 hours, October 11, 1965, action would 
have been taken to revoke the retirement orders of October 6, 1965, 
and the enlisted member would have been entitled to appear before 
another Physical Evaluation Board to determine his true physical] 
condition for retirement purposes. It is indicated that a reevaluation 
probably would result in Sergeant Biggs receiving a disability rating 
higher than 40 per centum and possibly placement on the temporary 
disability retired list. 

Specialist Jones was stationed at Fort Benning, Georgia, when he 
submitted an application dated April 30, 1965, requesting retirement 
by reason of length of service effective July 1, 1965, under authority 
of 10 U.S.C. 3914. Although the physical examination given him in 
connection with his prospective release from active duty indicated 
nutritional cirrhosis and hypertensive vascular disease, it was deter- 
mined upon review by the Surgeon General that he was physically 
qualified for release from active duty and retirement. On May 21, 
1965, Department of the Army Special Orders were issued directing 
his relief from active duty on June 30, 1965, and placement on the 
retired list effective July 1, 1965. 

By message dated October 25, 1965, Specialist Jones’ commanding 
officer requested The Adjutant General’s Office to revoke the retire- 
ment orders of May 21, 1965, for the reason that the enlisted member 
had been hospitalized since May 1, 1965, in Martin Army Hospital, 
Fort Benning, Georgia, due to a heart condition; that he had been 
seriously ill since May 19, 1965; and that on the effective date of his 
retirement, July 1, 1965, he was physically disqualified for separation 
from the service. On November 22, 1965, information was received in 
The Adjutant General’s Office that Specialist Jones had died on 
November 20, 1965. 

It is stated that if the above information had been received in The 
Adjutant General’s Office before July 1, 1965, action would have been 
taken to revoke the retirement orders; that the Surgeon General’s 
Office is of the opinion that Specialist Jones was physically unfit for 
military service; and, therefore, that he would have been retained on 
active duty after June 30, 1965, and processed for physical disability 
retirement. It is indicated that if, in the cireumstances above stated, 
it is proper to revoke Specialist Jones’ retirement orders of May 21, 
1965, then his heirs or legal representatives will become eligible to 
submit claim for all unpaid active duty pay and allowances plus the 
amount of death gratuity as may be payable in the case. 
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As indicated in the letter of December 23, 1966, the general rule is 
that when a member of the uniformed services is retired and such 
retirement has become legally accomplished the retirement orders can- 
not be revoked in the absence of (1) fraud, (2) substantial new evi- 
dence, (3) mistake of law or (4) mathematical miscalculation. The 
facts of record concerning Sergeant Biggs and Specialist Jones do 
not disclose any fraud, mistake of law or mathematical miscalculation 
and hence, the sole basis, if any, to revoke their respective retirement 
orders must lie in the substantial new evidence rule. 

The substantial new evidence rule was the basis for the conclusions 
reached in decision of January 17, 1961, 40 Comp. Gen. 419. The case 
of Sergeant First Class Barney Krieger considered in that decision 
(see pages 424 and 425), arose under Department of the Army Special 
Orders issued January 10, 1956, directing that he be placed on the per- 
manent disability retired list effective January 31, 1956, on the finding 
of a Physical Evaluation Board that he was unfit for duty by reason 
of a disability rated at 50 per centum. The Adjutant General’s Office 
was advised that the retirement orders could not be effected because 
Sergeant Krieger had been hospitalized in the Army Hospital, Fort 
Devens, Massachusetts, on January 26, 1956, and transferred on Jan- 
uary 27, 1956, to Valley Forge Army Hospital, Pennsylvania, for fur- 
ther treatment. The retirement orders of January 10, 1956, were re- 
voked on February 1, 1956. Thereafter Department of the Army Spe- 
cial Orders dated May 10, 1956, directed that he be placed on the tem- 
porary disability retired list effective May 31, 1956. 

In evaluating the problem as to which of the two retirement orders 
(January 10, 1956, or May 10, 1956) was legally effective in that case 
it was stated : 


The question as to whether a member’s name should be placed on the Tempo- 
rary Disability Retired List or he should be permanently retired under the cited 
provisions of the 1949 act, are required to be based on his physical condition at 
that time. It appears that the member’s [Sergeant Krieger’s] physical condition, 
which had been considered by the Physical Evaluation Board, changed to such 
an extent (an ulcer condition) as to require his hospitalization and transfer to 
another hospital prior to the time his retirement was to have become effective 
under the retirement orders of January 10, 1956. Such change and the need for 
further institutional care prior to the contemplated retirement date comprised 
substantial new evidence sufficient to support a revocation of the first retirement 
order. In these circumstances the orders of May 10, 1956, are the only orders 
which are for consideration in this case and they effected the placement of 
Krieger’s name on the Temporary Disability Retired List on May 31, 1956. His 
retired pay was properly paid on that basis commencing June 1, 1956. 


Sergeant Biggs like Sergeant Krieger was under orders placing 
him on the permanent disability retired list but before the effective 
date of those orders he was hospitalized in a Government hospital 
where he remained under treatment on and subsequent to the effective 
date of his retirement. If notice of the change in Sergeant Biggs’ 
physical condition had been received in the Adjutant General’s Office 
prior to the effective date of his retirement, the retirement orders 
would have been revoked as was done in Sergeant Krieger’s case. 
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The pertinent facts disclosed in the cases of Major Fowler and 
Master Sergeant Humphries, also considered in the decision of Janu- 
ary 17, 1961, establish that they were under treatment in Army hos- 
pitals on what was to have been the effective date of their non- 
disability retirement. Upon receipt in The Adjutant General’s Office of 
information disclosing they had been hospitalized the initial retirement 
orders were promptly revoked in each case and shortly thereafter 
both members were retired for physical disability. To the extent that 
Specialist Jones was under orders for retirement for length of service 
and that he was undergoing treatment in an Army hospital on the date 
he was retired, the facts approximate those in the Fowler and 
Humphries cases. 

It will be noted that in the Krieger case the initial orders directing 
his retirement for physical disability effective January 31, 1956, were 
revoked on February 1, 1956; in Major Fowler’s case retirement for 
length of service was scheduled for March 31, 1955, and the orders 
were revoked April 4, 1955; and in the Humphries case the nondisabil- 
ity retirement orders effective June 1, 1949, were revoked on June 13, 
1949. Thus, in each of these three cases revocation action was taken by 
The Adjutant General’s Office following receipt of the information 
which comprised substantial new evidence, at a time which was reason- 
ably contemporaneous with the effective date of the retirement orders. 

Paragraph 15, Army Regulations 635-230, August 19, 1960, relating 
to the amendment or revocation of retirement orders (in length of 
service retirement cases) clearly reflects the general rule that on and 
after its effective date, a retirement order may not be revoked. Those 
regulations indicate that prompt notification to The Adjutant Gen- 
eral’s Office of any change in status or in the medical condition of 
the individual concerned should be made so that revocation of the re- 
tirement order, if that step is deemed proper under the changed condi- 
tions, can be accomplished before the retirement has become effective. 
The inference raised in the administrative regulations is that upon re- 
ceipt of such information in The Adjutant General’s Office the matter 
will receive immediate consideration and attention. 

It is our view that the substantial new evidence rule should be con- 
fined within rather narrow limits since an effective administrative 
remedy is readily available in all such cases under 10 U.S.C. 1652 
relating to the correction of military records. Prompt administrative 
action to revoke or modify the retirement orders must be taken by The 
Adjutant General’s Office either contemporaneously or within a short 
period of time following the effective date of retirement in order to 
establish a proper basis for application of the substantial new 
evidence rule. 

It appears that Specialist Jones was hospitalized with the illness 
which resulted in his death before his retirement orders were issued. 
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Yet information concerning such hospitalization was not furnished 
The Adjutant General’s Office until almost 6 months later and within 
1 month of Jones’ death. It is not now known exactly what and when 
additional action would have been taken before his death if his retire- 
ment orders had been revoked prior to their effective date. The Army 
Board for Correction of Military Records is given authority to change 
Army records when such action is deemed necessary to remove an in- 
justice and it is believed that this matter would be handled more prop- 
erly by a petition to the Board, rather than by extending the substan- 
tial new evidence rule to cover such a case as this. 

While the facts in Sergeant Biggs’ case may have been appropriate 
for the application of the new evidence rule, no action was promptly 
taken to revoke or amend his retirement orders of October 6, 1965, 
and more than 15 months have passed since they became effective. The 
new evidence rule is not for application in such circumstances, If 
Sergeant Biggs feels that his retirement orders should be modified he 
may petition the Correction Board to that effect. The question pre- 
sented is answered accordingly. 


[B-160762] 


Travel Expenses—Overseas Employees—Home Leave—To Other 
Than Residence 


An employee stationed in Alaska or Hawaii whose place of actual residence is 
located in another of the 50 States or the District of Columbia upon completion 
of an agreed period of service and before serving another tour of duty after the 
admission of Alaska and Hawaii into the Union in accordance with the provisions 
of Bureau of the Budget Circular No. 56, which have the force and effect of law, 
may be authorized home leave travel to another location in any one of the 50 
States, including the State in which stationed, or the District of Columbia. 
However, the regulations do not provide for travel to various locations for 
personal reasons, and the election of an alternate leave location should be speci- 
fied in advance of the travel, with reimbursement to the employee restricted to 
actual cost, not to exceed the constructive cost to place of actual residence. 


To the Administrator, Federal Aviation Agency, February 28, 1967: 


By letter dated January 24, 1967, you requested our decision on the 
following questions concerning home leave travel of employees sta- 
tioned in Alaska and Hawaii. 


1. Whether an employee stationed in Alaska whose place of actual residence is 
located in the continental United States is now entitled to payment by the Gov- 
ernment of vacation leave travel and transportation expenses to a place in 
Hawaii. 

2. Whether an employee stationed in Hawaii whose place of actual residence 
is located in the continental United States is now entitled to payment by the 
Government of vacation leave travel and transportation expenses to a place in 
Alaska. 

3. Whether an employee stationed in Alaska whose place of actual residence is 
located in the State of Hawaii is now entitled to payment by the Government of 
vacation leave travel and transportation expenses to a place in the continental 
United States. 
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4. Whether an employee stationed in Hawaii whose place of actual residence 
is located in the State of Alaska is now entitled to payment by the Government of 
vacation leave travel and transportation expenses to a place in the continental 
United States. 

5. Whether an employee stationed in Alaska whose place of actual residence is 
located in the State of Hawaii is now entitled to payment by the Government of 
vacation leave travel and transportation expenses to a place in the State of 
Alaska. 

6. Whether an employee stationed in Hawaii whose place of actual residence 
is located in the State of Alaska is now entitled to payment by the Government of 
vacation leave travel and transportation expenses to a place in the State of 
Hawaii. 


The statutory authority for the payment of travel and transporta- 
tion expenses of employees incident to taking leave between successive 
assignments is 5 U.S.C. 5728(a) which provides: 

Under such regulations as the President may prescribe, an agency shall pay 
from its appropriations the expenses of round-trip travel of an employee, and the 
transportation of his immediate family, but not household goods, from his post 
of duty outside the continental United States to the place of his actual residence 
at the time of appointment or transfer to the post of duty, after he has satis- 
factorily completed an agreed period of service outside the continental United 
States and is returning to his actual place of residence to take leave before 
serving another tour of duty at the same or another post of duty outside the 


continental United States under a new written agreement made before departing 
from the post of duty. 


Effective June 1, 1962, after the admission of Alaska and Hawaii 
into the Union, the applicable regulation of the Bureau of the Budget 
(section 4.2 of Bureau of the Budget Circular No. A-56) was revised 
to read as follows: 

* * * If leave is taken at another location within the United States (the 50 
States and the District of Columbia), a territory, possession, or other country 
in which the place of actual residence is located, the travel and transportation 
expenses shall not exceed those allowed over a usually traveled route between 
the post of duty and such place of actual residence and return to the same or a 
different post of duty outside the continental United States. 

The current provision (section 7.2 of Bureau of the Budget Circular 
No. A-56, Revised, October 12, 1966) contains substantially the same 
language. 

Under the applicable statutory regulations, which have the same 
force and effect as a statute, it is clear that an employee stationed 
in Alaska or Hawaii, whose place of actual residence is located in 
another of the 50 States or the District of Columbia may be authorized 
home leave travel to another location in any one of the 50 States or 
the District of Columbia. Accordingly, your six questions are answered 
in the affirmative. In such connection, our decision 37 Comp. Gen. 119, 
cited in your letter, does not preclude an affirmative answer to the 
questions presented since the statutory regulations in effect at the time 
and upon which such decision was predicated differ from the present 
regulations in that they authorized travel only to “another location 
within the country, territory, or possession in which such place of 
actual residence is located,” and at the time such decision was rendered 
Alaska and Hawaii were separate territories. 
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We point out, however, that the regulations do not provide for travel 
to various locations for personal convenience. The election of an 
alternate location ordinarily should be specified in advance of the 
travel and the cost payable by the Government for travel to the 
alternate location is restricted to the cost actually incurred and may 
not exceed the constructive cost to place of actual residence. See 37 
Comp. Gen. 113. Cf. 41 ad. 553. 


[B-160799] 


Officers and Employees—Transfers—Relocation Expenses—*Set- 
tlement Date” Limitation on Property Transactions 

The “settlement date” for the sale of a home by an employee incident to a change 
of duty station in August 1966, under a contract entered into on December 16, 
1966, that provided for the transfer of title to the purchaser by general warranty 
deed upon completing payment in 48 monthly installments of the second lien 
note is the date the contract was executed and not the date on which the deed 
legally transferring the property is executed, the purchaser having secured 
equitable title under the “contract for deed,” and the 1-year settlement date for 
sale, purchase, or lease termination transactions prescribed by section 4.1d of 
the Bureau of the Budget Circular A—56, revised October 12, 1966, having been 
satisfied, the employee pursuant to the act of July 21, 1966, may be reimbursed 
the costs incurred in selling his home. 


Officers and Employees—Transfers—Relocation Expenses—Mort- 
gage Payments 


Mortgage payments made by an employee after transfer to a new duty station 
before his home at the old station had been sold are not reimbursable under 
the act of July 21, 1966, the payments representing an increase in the employee’s 
equity in the property and not a selling expense, and reimbursement of the 
interest on the mortgage being precluded by section 4.2d of the Bureau of the 
Budget Circular A—56, revised October 12, 1966. 


To I. F. Ingram, United States Department of Agriculture, Febru- 
ary 28, 1967: 


You letter of January 16, 1967, requests our decision whether you 
may properly certify for payment the supplemental travel voucher 
dated January 6, 1967, of Mr. Norman O. Anderson, an employee of 
the U.S. Department of Agriculture, Soil Conservation Service, to re- 
imburse him for certain costs which he incurred in connection with his 
transfer of duty station from Corsicana, Texas, to Canton, Texas, in 
August 1966. The voucher covers reimbursement and allowances as 
authorized by the act of July 21, 1966, Public Law 89-516, 80 Stat. 323, 
5 U.S.C. 5724a. 

Your principal question with regard to Mr. Anderson’s voucher is 
whether certain expenses involved in the sale of his home at his old 
duty station may be reimbursed in view of the requirement of section 
4.1d of Bureau of the Budget Circular No. A-56, Revised, October 12, 


1966, which provides: 


The settlement dates for the sale and purchase or lease termination trans- 
actions for which reimbursement is requested are not later than one year after 
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the date on which the employee reported for duty at the new official station, 
except that an appropriate extension of time may be authorized by the head of 
the department or his designee when settlement is necessarily delayed because 
of litigation. 


On December 16, 1966, Mr. Anderson sold his home in Corsicana by 
contract in which he has agreed to transfer title to the purchaser by 
general warranty deed when the purchaser has completed payment of 
the second lien note which, under the terms of the contract, is to be 
paid in 48 monthly installments commencing in January 1967. You 
ask whether the settlement date involved in that transaction for the 
purpose of the quoted regulation must be considered to be the date on 
which the deed legally transferring the property is executed. 

Apparently the purchaser by virtue of the contract of December 16 
took possession of and equitable title to the property in question. We 
understand that the transaction involved is known as a “contract for 
deed” and that in such a transaction the sale is consummated at the 
time the contract is executed even though the transfer of legal title 
to the property is deferred until the contract is fulfilled. We note in 
that connection that the real estate agent’s commission was charged 
to Mr. Anderson on the basis of the fact that the contract had been 
executed. 

We do not find that the term “settlement date” as used in section 
4.1d of Circular No. A-56 has a definite or fixed meaning. In the 
transaction here involved it appears that sale of the property was ac- 
complished by the execution of the contract. No condition other than 
the payment of the second lien note was imposed upon legal transfer 
of title. In the circumstances we conclude that the settlement date in- 
volved in this transaction was the date the contract was executed. 
Therefore, you are authorized to certify for payment the items on Mr. 
Anderson’s voucher which are otherwise allowable as costs incurred in 
selling his home. As you indicate in your letter the mortgage payments 
he made after he was transferred to his new station but before the 
home was sold are not properly reimbursable. This is so because such 
payments represent (1) an increase in his equity in the property which 
may not be considered an expense incident to sale, and (2) interest, 
reimbursement for which is specifically precluded by section 4.2d 
of Circular No. A-56. 

Mr. Anderson also claims per diem in lieu of subsistence for his 
immediate family incident to their travel from Corsicana to Athens, 
Texas, on August 20, 1966, between 2 p.m. and 3 p.m. Payment of the 
amounts claimed appears to be in accordance with sections 2.2b(1) and 
(2) and 2.3a(2) of Circular No. A-56. Furthermore, payment of his 
claim for a $200 miscellaneous expense allowance would appear to be 
proper under section 3.2a(1) (b) of that regulation. 

The voucher, which is returned herewith, may be certified for pay- 
ment in accordance with the above, if otherwise correct. 


Co 
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[B-158964] 
Contracts—Data, Rights, Etc.—Disclosure—Partial Contract Ter- 


mination 

The drawings, data, and other materials submitted during the performance of 3 
phases of a 4-part theoretical studies equipment contract under which the Govern- 
ment was granted use of the information and a royalty-free license that exempted 
a pending patent application, where the last phase (Part IV) of the contract, the 
“Final Design,” was terminated at the option of the Government, are proprietary 
and the information relating to the patent application may not be disclosed 
without the consent of the contractor. The Government in failing to exercise the 
option to the performance of Part IV of the contract having evidenced an intent 
not to purchase the rights to the final equipment design, the information closely 
related to and premised upon the patent application is subject to the restrictions 
imposed upon the use of the patent and may not be revealed without negotiating 
for the right with the contractor. 


To the Secretary of Commerce, March 2, 1967: 


Reference is made to the letter dated April 19, 1966, from Sobel and 
Mandel, Attorneys at Law, and the telegram of April 15, 1966, from 
their client, Vehicle Research Corporation, hereafter referred to as 
VRC, protesting against the misuse or unauthorized disclosure of 
alleged proprietary information submitted to the Department of 
Commerce, Maritime Administration, in connection with contract No. 
MA-2849. 

The protest was the subject of a report from the Assistant Deputy 
Maritime Administrator, dated July 21, 1966. 

The above-mentioned contract was entered into on December 7, 
1961, for the design and development of a ground effect machine for 
the following stated purposes: 


* * * (1) testing all phases of technical design, (2) demonstrate operation in 
open seas, and (8) demonstrate the potentials for commercial applications anil 
growth. 


VRC was awarded the contract upon the recommendation of the Office 
of Naval Research which had reviewed 14 proposals and determined 
that VRC, subcontracting with the Douglas Aircraft Company, could 
do the best job. Notwithstanding the fact that Douglas Aircraft with- 
drew from its contract with VRC 1 month after its execution, VRC 
was permitted to continue the theoretical studies which it completed 
in the fall of 1962; the encouraging results of these studies led the 
Maritime Administration to extend VRC’s contract so as to permit 
construction of a man-carrying model. This extension was accom- 
plished by change order No. 1 which also increased the cost and the 
fee. Four additional increases were subsequently made and the contract 
was finally allowed to expire on August 15, 1964, at a total of $999,138 
and a total fee of $42,551. At this point the man-carrying model had 
been built and partially tested, but final testing and evaluation had 
not been completed. During the course of the contract and pursuant 
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to it, VRC had submitted to the Maritime Administration at various 
times its drawings, data, reports, models and the test craft. The Admin- 
istration now proposes to continue the testing of the ground effect 
machine with another contractor ; such testing will necessarily require 
the revelation to the new contractor of the VRC information contained 
in its submissions to the Administration. VRC contends that this 
information is proprietary to it and was submitted with limited rights 
and the Maritime Administration therefore has no right to disseminate 
it as contemplated and that such a disclosure would constitute a vio- 
lation of VRC’s proprietary rights and a breach of the contract. Spe- 
cifically, VRC requests the General Accounting Office to rule that the 
Maritime Administration may not disclose the information contained 
in the submissions to a future contractor or otherwise utilize such 
information for other than its own evaluation and in-house purposes. 
The Administration on the other hand, contends that the data was 
submitted with unlimited rights and, under the terms of the contract, 
the Administration has the right to use the data for whatever purposes 
it deems proper. We must decide then, whether it was the intention 
and agreement of the parties that the data be submitted with limited 
or unlimited rights. 

In the contract under consideration, Article 9 of the Special Pro- 
visions, entitled “Administrations Right in Respect to Studies and 
Data Furnished by the Contractor,” provides that: 

All studies, calculations, photographs, and all other data of whatsoever nature 
developed and furnished by the Contractor to the Administration pursuant to 
the terms of this contract, shall be the sole property of the Administration and 
the Administration shall have full rights to use the same and all other data 
required to be furnished hereunder in such manner a» it may deem proper, includ- 
ing without limitation of the generality of the foregoing, the right to make 


reproductions and copies, and the right to make alterations therein, additions 
thereto, or other changes. * * *. 


The clause further provides that with certain exceptions VRC shall 
have no rights with respect to such studies, ete., furnished to the 
Administration. In Article 20, subsection (b)(1) of the General Pro- 
visions, entitled “Patent Rights” the contractor agrees to grant to 
the Government an irrevocable, nonexclusive, nontransferable, and 
royalty-free license to practice and cause to be practiced each subject 
invention in the manufacture, use, and disposition according to law, 
of any article or material, and in the use of any method. Subsection 
(a)(1) defines the term “Subject Invention” as: 


* * * any invention improvement, or discovery (whether or not patentable) 
conceived or first actually reduced to practice either— 


(A) in the performance of the experimental, developmental, or research 
work called for or required under this contract; or 

(B) in the performance of any experimental, developmental, or research 
work relating to the subject matter of this contract which was done upon 
an understanding in writing that a contract would be awarded; 


eR 


b 
A 


I 


0 
t 


— —> 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 681 


* * * provided that the term “Subject Invention” shall not include any 
invention which is specifically identified and listed in the General Provisions 
for the purpose of excluding it from the license granted by this Article. 


Article 10 specifically excludes VRC’s Patent Application Serial Num- 
ber 839,870 dated September 14, 1959, from the license granted by 
Article 20, Thus, the data embodied in VRC’s patent application is 
clearly exempted from Article 20, and the question now is, what data 
is not so exempted. 

It appears that the information sought to be protected by Special 
Provision 10, which excluded the patent application from the scope 
of General Provision 20, which gave the Government the sole right 
to all new patents, inventions, and processes developed by VRC in the 
course of performing the contract, is inextricably bound up in the 
“studies, calculations, photographs, and all other data of whatsoever 
nature developed” which under Special Provision 9 became the sole 
property of the Government for such uses as it deems proper. 

Insofar as the data turned over to the Government for its unre- 
stricted use under Special Provision 9 incorporates the same informa- 
tion contained in the patent application protected by Special Provision 
10, the two provisions would seem to directly conflict. Further, because 
the patent application involves such broad aspects of design as a special 
hull configuration and a unique propulsion system for a ground effects 
machine, a significant portion of the data developed under the contract 
for the Maritime Administration is premised upon and directly related 
to the material contained in the patent application. 

However, the Maritime Administration, in its letter of July 21, 
1966, does not appear to appreciate the close interrelationship between 
the patent application and the data acquired under the contract, for 
on page 8 it says: 

Therefore, it is the position of the Maritime Administration that the only 
restriction placed upon it is applicable to the patent application of VRC which 
specifically excluded from the licensing provision of Article 20 of the General 
Provisions. This is to be distinguished from the data generated under the Con- 
tract and developed as a direct cost under the Contract, and specified for 
delivery to, and vesting title in, the Maritime Administration. This data is the 
sole property of the Maritime Administration and it can be released and pub- 
lished. The Administration’s right to release and publish this data was not 
acquired by Article 20 of the General Provisions, for a license was specifically 


excluded as such license related to an invention for which a patent was pending, 
but by the provisions of Article 9 of the Special Provisions. 


VRC, on the other hand, is unable to visualize this complete logical 
dichotomy between the patent application and the contract data. In an 
affidavit dated November 15, 1966, Dr. A. S. Acosta who examined 
each of the working papers and drawings submitted pursuant to the 
contract, gave his opinion of the relationship of each item to the 
patent design. While he described some of the papers as containing 
no material relative to the patent application, he found that a great 
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number of the items disclosed basic elements of the vehicle described 
in the patent design. For this reason, he concluded : 


* * * it is my opinion that the data listed above constitute a full and complete 
disclosure of the invention set forth in the patent application, and would permit 
any person skilled in the fields of hydrodynamics and aerodynamics to under- 
stand and carry out the development of the particular ground effect machine 
described in the patent application. The drawings submitted, comprising 
mechanical details of the construction of test craft, would enable any com- 
petent person or concern to fabricate a ground effect machine of the design 
contained in the patent application. Moreover, any such skilled person inspecting 
the test craft would likewise be able to understand the nature of the invention, 
and be able to duplicate it without difficulty. 


In a further report to this Office dated November 16, 1966, the 
Maritime Administration granted that Special Provision 10 was 
effective but only to the extent: 


If and when a patent should issue, the Maritime Administration would not, 
by the terms of the contract, receive a nonexclusive royalty-free license to 
practice the invention. 


With this exception, it was still contended the Government had full 
rights to all of the data generated under the contract. 

If VRC’s contentions are correct, the Government has paid for a 
mass of engineering and technical data which, for the most part, 
may not be disclosed. On the other hand, by the Maritime Adminis- 
tration’s view, the provision purporting to protect the patent applica- 
tion is almost meaningless, for no perceptible benefit accrues to VRC 
by secreting the patent application when the data which fully details 
and amplifies the design of the vehicle described in the same patent 
application is broadcast to the world. 

The assertion by the Maritime Administration that the Government 
will respect a patent “if and when” issued can hardly be an adequate 
benefit, for when that “if and when” arrives VRC might be left in 
the highly unfavorable position of attempting to enforce its patent 
rights against firms presently producing the contested item pursuant 
to the Government’s specifications through the lengthy procedures of 
the courts. Such an interpretation clearly would grant VRC minimal 
benefits. 

Neither explanation of how the contradictory provisions should be 
interpreted appears entirely satisfactory in itself. However, when 
another factor is considered, the intention of the parties at the time of 
contracting can be explained. The statement of the scope of the work, 
page 1 of the Special Provisions, says: 


The design work will be divided into four parts: I. formulation of character- 
istics, II. preliminary design, III. developmental testing, and IV. final design. 
The contractor will proceed with Parts I, II, and III, and the Administration 
shall have the option of proceeding with Part IV as set forth in the Special 
Provisions. 
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Part IV of the Special Provisions states : 
IV. Final Design 


The final design will include drawings, specifications, reports, cost and schedul- 
ing data, sufficient to enter directly into construction of the ground effect ship. 
This phase does not include detailed working drawings, but does include any 
other reports or drawings necessary to fulfill the intent of the work statement 
which is to provide a design sufficiently complete so that a competent engineering 
organization can prepare working drawings and estimate building costs. 


However, the Maritime Administration became dissatisfied with the 
performance of VRC, the contract was terminated during the course 
of Part LLL, and Part LV was never performed. 

It appears that if the contract had progressed as originally contem- 
plated, when the option to perform Part LV was to have been exercised, 
VRC and the Maritime Administration could have negotiated on the 
basis of the then assessable worth of the design for this particular 
ground effects machine, and the Government would have been in a posi- 
tion to purchase rights to said design if it so desired. By this procedure, 
the Government was able to avoid the purchase of an unproven de- 
sign, and, instead, postpone its decision until the results of the testing 
and engineering work performed under the contract were known. 

When this incompleted last step is considered, it can be seen the 
Maritime Administration did not intend to purchase data it could not 
ultimately use as it saw fit nor did VRC intend to retain rights in only 
those few sheets of paper in the actual patent application in disregard 
of the complete disclosures contained in the contract data. Rather, the 
contracting parties agreed to give the Government the option to pur- 
chase, at a price to be negotiated at the time, a design so detailed that 
it would be “sufficient to enter into construction of the ground effect 
ship.” Thus, Part [V envisioned the production of data suitable for 
drafting specifications for the procurement of operational ground 
effect vehicles. 

Given this later opportunity for the Government to acquire a right 
to the protected design, the fact that the Government had only limited 
right to use the data generated under the early portion of the contract 
does not operate to the Government’s detriment. 

Based upon the above, it is the opinion of this Office that much of 
the data, drawings and other materials submitted by VRC to the Mari- 
time Administration pursuant to Parts I, I, and III of the contract, 
is so closely related to and premised upon the patent application design 
that the provision restricting the Government’s use of the patent appli- 
cation operates to similarly restrict the Government’s use of the data 
purchased under the contract. It therefore follows that if the Mari- 
time Administration intends to disseminate any of the data which re- 
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veals the scheme described in the patent application, the right to do so 
must be negotiated with VRC. 

We note that certain of the drawings and papers submitted by VRC, 
which do not incorporate any of the design features peculiar to the 
machine described in the patent application, may be used in any 
manner. 

We further note discussion in the file on the part of both parties 
concerning the effect of the presence or absence of restrictions printed 
upon the data declaring it to be proprietary to VRC. Since we have 
decided the underlying question regarding whether the material was 
in fact intended for limited uses, and since the data has not been dis 
closed to third parties, there is no reason to examine this problem here. 

Finally, while we recognize the facts of the instant case differ in 
some particulars from those in 42 Comp. Gen. 346, the “Barish” deci- 
sion, we are of the opinion this present decision is in accord with the 
principles enunciated in said prior case. 


[B-160705] 


Pay — Readjustment Payment to Reservists on Involuntary Re- 
lease—Recoupment—Disability Retirement 

The fact that a Reserve Officer of the uniformed services who qualified for volun- 
tary retirement after 20 years of active service under 10 U.S.C. 8911 is retired 
for disability and elects retired pay pursuant to 10 U.S.C. 1401 computed on the 
basis of his disability does not preclude the application of 50 U.S.C. 1016(c) 
requiring recoupment of 75 percent of a readjustment payment made to a member 
of a Reserve component who qualifies for retired pay under any provision of 
Titles 10 or 14 that authorizes retirement upon completion of 20 years of active 
service. Therefore, the officer eligible for retirement within the meaning of 50 
U.S.C. 1016(¢c), an exemption to the recoupment provision on the basis of physical 
disability retirement, absent congressional approval for the payment of dual 
benefits, would be inconsistent with 50 U.S.C. 1016(b) (6) requiring readjust- 
ment pay recoupment from disability compensation received from the Veterans 
Administration. 


To the Secretary of Defense, March 6, 1967: 


Further reference is made to our letter to you dated February 1, 
1967, B-160705, requesting an administrative report and such com- 
ments as you may deem appropriate on the claim of Major George D. 
Locke, USAF, Retired, for payment of amounts now being withheld 
by the Air Force Accounting and Finance Center from his retired pay 
to gecoup 75 percent of a readjustment payment of $12,300 made to 
him upon his release from active duty on June 30, 1962. 

We have received letter dated February 20, 1967, from the General 
Counsel of the Department of Defense commenting on the claim and 
transmitting a report from the Department of the Air Force setting 
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forth the facts surrounding Major Locke’s retirement and the pay- 
ment to him of readjustment pay. 

It is reported that when Major Locke was released from active duty 
on June 30, 1962 he was paid readjustment pay in the amount of $3,900 
and that on August 1, 1962, he was paid an additional amount of 
$8,400, or a total of $12,300, as such pay. Thereafter, on August 29, 
1962, he enlisted in the United States Air Force and served as an en- 
listed man until he retired on April 30, 1966, in the grade of major 
under 10 U.S.C. 1201 with 70 percent physical disability. It is further 
reported that at the time of his retirement he had completed 20 years 
and 3 days of active service and 23 years 6 months and 29 days of 
service for basic pay which qualified him for voluntary retirement 
(after 20 years of active service) under 10 U.S.C. 8911. 

It is also reported that his monthly retired pay entitlement, effective 
May 1, 1966, was $562.80, computed on 70 percent disability, the 
formula giving him the greater benefits. This amount was increased to 
$583.62, effective December 1, 1966. The Air Force report shows that, 
on the basis of the current rate of withholding from his retired pay, 
$9,225 (75 percent of $12,300) will be recouped by September 1967. 
Major Locke’s retired pay would be partially resumed in September 
1967 with full resumption effective October 1, 1967. 

The Department of the Air Force, in its report refers to our deci- 
sion of August 4, 1966, 46 Comp. Gen. 107, and while recognizing 
certain differences between the facts in that case and those in Major 
Locke’s case, expresses the view that under that decision and the 
applicable provisions of law, retired pay should not be paid to Major 
Locke until recoupment of 75 percent of the readjustment pay has 
been completed. 

The General Counsel of that Department of Defense states that 
“The Services have indicated that they would not pay both retired pay 
and readjustment pay in a case such as Major Locke’s.” The General 
Counsel further states that in the light of the recoupment provisions 
in 50 U.S.C. 1016(c) and 1016(b) (6), it seems highly unlikely that 
the Congress intended to permit the payment of both readjustment 
pay and retired pay in cases, such as Major Locke’s, where retired pay 
is computed on the basis of percentage of disability rather than years 
of active service, The General Counsel concludes that he is in complete 
agreement with our tentative views as expressed in our letter of 
February 1, 1967, to you, that the factual differences between the case 
of Major Frederick E. Bailey (considered in the decision of August 4, 
1966), and the case of Major Locke are not such as to require a con- 


clusion different from that reached by the Air Force in Major Locke’s 
case. 
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The provisions of law under which recoupment of the readjustment 
payment from Major Locixe’s retired pay is being made are contained 
in section 265(c) of the Armed Forces Reserve Act of 1952, as added 
by the act of July 9, 1956, ch. 534, 70 Stat. 517, and amended by the act 
of June 28, 1962, Public Law 87-509, 76 Stat. 121, 50 U.S.C. 1016(c). 
Those provisions are as follows: 

A member ofa reserve component who has received a readjustment payment 
under this section after the date of enactment of this amended subsection and 
who qualifies for retired pay under any provision of Title 10 or Title 14 that 
authorizes his retirement upon completion of 20 years of active service, may 


receive that pay subject to the immediate deduction from that pay of an amount 
equal to 75 percent of the amount of the readjustment payment, without interest. 


While the officer involved in the above-mentioned decision of Au- 
gust 4, 1966, was retired for disability under 10 U.S.C. 1201 with 30 
percent disability, he was also qualified for voluntary retirement with 
at least 20 years of active service under 10 U.S.C. 8911, and actually 
had his retired pay computed under 10 U.S.C. 8991 on his years of 
service, rather than under 10 U.S.C. 1401 on his percentage of dis- 
ability, because it was advantageous to him to have his retired pay 
so computed and because 10 U.S.C. 1401 provides that “a person * * * 
entitled to retired pay computed under more than one pay for- 
mula * * * is entitled to be paid under the applicable formula 
that is most favorable to him.” In holding that the officer was not 
entitled to be paid retired pay prior to recoupment of 75 percent of the 
readjustment pay paid to him, we said that as far as can be determined 
from the legislative history of the 1962 act (Public Law 87-509), the 
reasons for subjecting a retired member of a Reserve component to the 
recoupment provisions of subsection (c) appear to be exactly the same 
whether he actually is retired under laws authorizing retirement upon 
completion of 20 years of active duty or his retired pay is merely 
computed under such laws. 

The facts in Major Locke’s case differ from those considered in the 
decision of August 4, 1966, only to the extent that such decision in- 
volved an officer who was retired with 30 percent disability and who 
(because it happened to be to his advantage) had his retired pay com- 
puted on his years of service rather than his percentage of disability, 
whéreas Major Locke’s retired pay was computed on the basis of 70 
percent disability rather than his years of service because that basis of 
computation happened (considering his years of service and percent- 
age of disability) to give him a higher rate of retired pay, However, 
the statutory provisions which were held to require recoupment in the 
case considered in our decision of August 4, 1966, appear to be equally 
applicable, and to require récoupment, in Major Locke’s case. 

The recoupment provision of the 1962 act, requiring deduction of 
readjustment pay from rétired pay, applies to a member who “qualifies 
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for retired pay under any provision of Title 10 or Title 14 that author- 
izes his retirement upon completion of 20 years of active service.” To 
recognize an exemption from that recoupment provision solely on the 
basis of a physical disability retirement when the member otherwise 
qualified for retired pay computed on the basis of 20 years’ active 
service would appear to be inconsistent with another provision of the 
1962 act, namely, 50 U.S.C. 1016(b)(6) which requires a deduction 
from disability compensation received from the Veterans Administra- 
tion of an amount equal to 75 percent of the readjustment pay. 

Had Congress intended to exempt from the recoupment provision 
those Reserve members who are otherwise qualified for retired pay 
upon completion of 20 years of active service but who are retired by 
reason of physical disability and who are given the benefit of having 
their retired pay computed on their years of service or their percentage 
of disability, we believe appropriate language would have been used 
to accomplish that result. Ordinarily, when payments in the nature 
of dual benefits are intended, Congress specifically authorizes such 
payments. See 50 U.S.C. 1016(b) (5), derived from the same 1962 
act, which authorizes monetary benefits for reservists released from 
active duty prior to expiration of agreed term of service, in addition 
to readjustment pay. 

While Major Locke was retired by reason of physical disability 
and became entitled to retired pay under 10 U.S.C, 1401 he was also 
otherwise qualified for retired pay under 10 U.S.C. 8911 and 8991 
because he had completed over 20 years of active service. In the light of 
the foregoing, it is our view that the officer “qualifies for retired pay 
under * * * [a] provision of Title 10 * * * that authorizes his 
retirement upon completion of 20 years active service” within the 
meaning of the language used in 50 U.S.C. 1016(c), and that the 
action being taken by the Air Force to recoup 75 percent of his read- 
justment pay from his retired pay is proper under the circumstances. 
Compare the provisions in 10 U.S.C. 6382(c), 6383(f), and 6384(b) 
for deduction of severance pay from any retired pay accruing to 
Regular Navy and Marine Corps officers on the basis of the same serv- 
ice for which the severance pay was allowed. 


[B-120683] 


Gratuities—Six Months’ Death—Erroneous Payment Liability 


Upon discovery that a member of the uniformed services had contrived his dis- 
appearance in a manner that suggested accidental drowning, the 6 months’ death 
gratuity paid to his father as the designated survivor is for recovery from the 
son perpetrating the fraud and not the father whose receipt of the death gratuity 
was bona fide. Therefore, the determination pursuant to 37 U.S.C. 556 that the 
member had died having been proper when made, payment of the gratuity to the 
father was legal and valid and he may retain the payment. 
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To the Secretary of Defense, March 7, 1967: 

Reference is made to letter dated November 3, 1966, from the Assist- 
ant Secretary of Defense, Comptroller, requesting a decision as to 
whether recovery of the 6 months’ death gratuity is required in the case 
of a member of the Armed Forces who contrived his disappearance in 
such a manner as to suggest that he had accidentally drowned. En- 
closed with that letter was a copy of Military Pay and Allowance 
Committee Action No. 387, which states the question involved and 
discusses some decisions relating to recovery of erroneous payments. 

It is stated that pursuant to 387 U.S.C. 556 it was officially deter- 
mined that the member had died and a death gratuity was paid to the 
survivor he designated, namely, his father. The date of that deter- 
mination or the date of such payment is not disclosed. The committee 
action continues by stating that “Later” the member “returns” to his 
service and “confesses” his intended deception. It is stated that his 
father was not aware of the deception and his receipt of the death 
gratuity was in all respects bona fide. The question presented for de- 
cision is whether recovery of the amount of the death gratuity paid 
should be from the son or from the father. 

The committee action refers to, and quotes extensively from, our 
decision of April 1, 1955, 34 Comp. Gen. 494, in which we considered 
the validity of a payment of 6 months’ death gratuity which had been 
based on an administrative determination or finding under the Missing 
Persons Act (then 50 U.S.C. App. 1002-1009) that a particular mem- 
ber was dead but who later was found to be alive. It was concluded 
that since a payment made on a determination or finding of death is 
legal and valid when made, a later determination that the person is 
alive may not retroactively affect the legality of that payment so as 
to require recovery from the payee. In view of that conclusion, your 
question is understood to be whether the same rule would apply to the 
present case where the payment of the 6 months’ death gratuity was 
induced by the fraud of the member. 

The committee action leaves no doubt that the fraud was actually 
practiced by the member. In such circumstances his liability to the 
Government for the amount of the payment is clear. Compare 33 
Comp. Gen. 309, Rules 3 and 4. 

In our view, however, the liability of the father is not established. 
Based on the information available at the time it was administratively 
determined that the member was dead, that determination was proper. 
Hence, the payment to the father based on such determination was 
legal and valid when made—there being no evidence of fraud on the 
father’s part—and he may retain such payment. 
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The question is answered accordingly and collection of the amount 
involved should be made from the member. 


[B-128527] 


Travel Expenses—Official Business—Participation in Private Con- 
ventions, Ete. 


The reimbursement for travel, subsistence, and other expenses to an officer or 
employee officially directed to participate in a convention, seminar, or similar 
meeting sponsored by “associations of regulated industries” for the mutual 
interest of the Government and the association may be charged to the employing 
agency’s appropriation. However, in the absence of statutory authority to accept 
gifts, any augmentation of the agency's appropriation by the acceptance of a gift 
or donation would be unauthorized. 


Travel Expenses—Contributions From Private Sourees—Accept- 
ance by Employee 


When a Federal agency is authorized to accept gifts, the travel expenses incurred 
by an officer or employee directed to participate in a convention, seminar, or 
similar meeting of an “association of regulated industries” for the mutual interest 
of the Government and the association may not be made by the donor directly 
to the employee, but the reimbursement or donation should be made to the agency 
and credited to its appropriation, and the employee paid in accordance with the 
laws and regulations relating to reimbursement for official travel. Any accommo- 
dations and goods or services in kind furnished an employee may be treated as 
a donation to the employing agency and either no per diem and other travel 
expenses paid to the employee or an appropriate reduction made in reimbursing 
him, depending upon the extent of the donation. 


To the Chairman, United States Civil Service Commission, March 7, 
1967: 


We refer to your letter of February 2, 1967, presenting two questions 
concerning the propriety of acceptance of reimbursement for official 


travel from private sources, more specifically designated as “associa- 


tions of regulated industries.” 
Your letter points out— 


One inquiry from a regulatory agency proposes a policy under which that 
agency would allow associations of regulated industries (not individual regulated 
industries) to reimburse an officer or employee of the agency for travel, sub- 
sistence, and other expenses, when the agency authorizes the officer or employee 
to participate in a convention, seminar, or similar meeting sponsored by such 
an association. The invitation to participate would be addressed to the agency 
(not to an individual officer or employee) and the agency would only authorize 
participation and reimbursement when it determined that participation was in 
the mutual interest of the Government and the industry association. The officer 
or employee would be in an official pay status (on active duty), however, he 
would not receive Government travel, subsistence, or other expenses in connection 
with his participation. 


Also, you say that your inquiry does not relate to payments received, 
under the authority of 5 U.S.C. 4111, from tax exempt organizations. 
In addition your letter says— 


The agency’s inquiry makes reference to section 735.203(e) (1) of the Civil 
Service Regulations. That regulation was based on section 5 of former Executive 





690 DECISIONS OF THE COMPTROLLER GENERAL [46 


Order 10939. Section 735.203(e) (1) allows reimbursement under certain condi- 
tions, “unless prohibited by law.” If the reimbursement which the agency pro- 
poses to allow constitutes an unauthorized augmentation of appropriations, it 
would be prohibited by law and section 735.203(e) (1) would be inapplicable in 
this situation. 

For your information, when we included section 735.203(e) (1) in our regula- 
tions we did not contemplate its use in instances in which a Government agency 
would direct an officer or employee to participate in a convention, seminar, or 
meeting held by a private organization. It was intended to allow an officer or 
employee to accept reimbursement when he voluntarily participated in such out- 
side activities either on his own time or, under appropriate circumstances, when 
administratively excused from duty. When consideration is given to the fact 
that participation is to be at the direction of the employing agency and that 
the officer or employee is in an official duty status, we run head on into the 
question of augmenting appropriations. 

+ * a * x * a 

A second inquiry we have received relates to an agency which has express statu- 
tory authority to accept gifts. We have no problem when such an agency accepts 
a gift from a private source and pursuant to the terms of the gift uses it to 
defray the travel, subsistance, or other expenses of its officers or employees, 
When, however, the private source proposes to make the reimbursement directly 
to an officer or employee of the agency we are again confronted with 5 CFR 
735.203 (e) (1). 


Your specific questions are restated as follows: 

(1) Whether the adoption of the policy proposed would result in an 
unauthorized augmentation of appropriations which would be prohib- 
ited by law as referred to in 5 CFR 735.203(e) (1). 

(2) Whether an officer or employee of an agency with authority to 


accept gifts can accept reimbursement for travel, subsistence, or other 
expenses directly from a private source for the performance of official 
duties which, in the absence of that reimbursement, would entitle the 
officer or employee to payment by the Government of those travel, 
subsistence, or other expenses. 

We understand that each of the questions relates only to employees 
who incur the expenses incident to official travel performed under ap- 
propriate orders of the employing agency. In view thereof, the agency’s 
appropriation would be chargeable with such expenses and in the 
absence of statutory authority for an agency to accept gifts, any aug- 
mentation of the agency’s appropriation by acceptance of a gift or 
donation would be unauthorized. In such connection we suggest that 
section 735.203(e)(1) of your regulations be clarified to prevent its 
being construed as applying to a situation in which an employee is 
traveling on official business under agency orders. Your first question 
is answered accordingly. 

Concerning your second question, we are of the opinion that when 
an agency has authority to accept gifts the following principle is for 
application : 

No direct reimbursement of travel expenses should be made by the 
donor to any individual employee. Rather, reimbursement (the dona- 
tion) should be made to-the agency and amounts received should be 


ee ae ee 


= 
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credited to its appropriation, The employee involved should be paid 
by the agency in accordance with all applicable laws and regulations 
relating to reimbursement for official travel. If the donor furnishes 


accommodations, goods or services in kind to an employee they may be 


treated as a donation to the agency and either no per diem and other 
travel expenses should be paid by the agency or an appropriate 
reduction should be made in the per diem or other travel expenses 
payable depending upon the extent of the donation. Cf. 36 Comp. 
Gen. 268. 


Cb 158273] 


Travel Expenses--Overseas Employees—Home Leave—Locally 
Hired Employees 


An employee locally hired overseas without an employment agreement who prior 
to the October 12, 1966 revision of the Bureau of the Budget Circular No. A—56, 
had been authorized home leave travel at Government expense upon completing 
an agreed period of service and executing a written agreement for another period 
of service, although ineligible for home leave travel allowances under the revised 
Budget Circular, nevertheless, is entitled to home leave travel expenses under 
the agreement entered into prior to October 12, 1966, upon the satisfactory 
completion of the agreed period of service and the signing prior to departure on 
home leave of another agreement to serve overseas. However, in the event the 
new agreement is violated, section 7.4 of Circular No. A-56 would be for applica- 
tion, and in view of section 7.3b restrictions, no further home leave travel may be 
authorized. 


Travel Expenses--—Overseas Employees—Home Leave—Locally 
Hired Employees 


An employee hired locally overseas although ineligible for home leave under the 
October 12, 1966 revision of the Bureau of the Budget Circular No. A—56, having 
entered into an employment agreement prior to the revision of the Circular has a 
right to home leave travel aud transportation expenses upon the completion of the 
agreed tour of duty, provided the employee signs a new agreement for the re- 
quired period of service, but no further home leave travel rights will accrue. 


Travel Expenses—Overseas Employees—Locally Hired—Return 
Travel 


Upon separation from the service, an overseas employee hired locally without an 
employment agreement, although granted an allowance for the cost of home 
leave travel after entering into a written agreement for another period of 
service under the Bureau of the Budget Circular No. A-56 in effect prior to the 
October 12, 1966 revision, is not entitled to travel and transportation expenses, 
the agreement for home leave travel not in itself creating an entitlement to travel 
expenses upon separation from the service, absent a written agreement obligat- 
ing the Government to assume the expenses. 


Travel Expenses—Overseas Employees—Home Leave—Locally 
Hired Employees 
Although under section 7.3c of the Bureau of the Budget Circular No. A-56, 


revised October 12, 1966, a Government agency has the discretion to refuse to 
extend eligibility for home leave travel and transportation allowances to a locally 
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hired overseas employee who did not sign a written employment agreement, the 
agency is required to give notice of its intent to deny home leave travel before 
the employee completes a period of service equal to the period generally applicable 
to the employees of the agency serving at the post of duty concerned or in the 
same geographical area, otherwise the agency is obligated to extend to the em- 
ployee eligibility for home leave travel allowances. 


To the Administrator, Federal Aviation Agency, March 7, 1967: 


This refers to letter of December 23, 1966 from Mr..D. D. Thomas, 
Acting Administrator, requesting our decision on certain questions 
arising from our ruling of January 24, 1966, to your agency, 45 Comp. 
Gen. 444, and a recent amendment to Bureau of the Budget Circular 
No. A-56, pertaining to the cost of home leave and separation travel to 
employees locally hired outside the continental United States. 

Our decision in 45 Comp. Gen. 444 involved an overseas employee 
who was hired locally in Hawaii some 40 days after her arrival] there 
with her husband who was on temporary assignment with a private 
firm. She was not requested to and did not sign any formal agreement 
at that time obligating her to serve any specific period of time with the 
agency in Hawaii. However, we ruled that this employee upon execu- 
tion of an agreement to remain in the Government service for another 
2-year period was entitled to payment by the Government of the cost of 
home leave travel to the continental United States for herself and her 
immediate family pursuant to 5 U.S.C. 73b-3 (now 5 U.S.C. 5728). The 
conclusion therein was based on the fact that she did not come under 
the exclusions in the statutory regulations issued by the Bureau of the 
Budget in its Circular No. A—-56. Subsequent to that decision, the Bu- 
reau of the Budget under date of October 12, 1966, revised its eligibility 
requirements to broaden the categories of locally hired persons who 
are ineligible for payment of home leave travel and transportation 
expenses. 

Your questions will be quoted and answered in the order presented. 

1. An overseas employee was initially hired locally without a written employ- 
ment agreement, completing a tour of duty prior to the revision of BOB Circular 
No. A-56. Following Decision B-—158273 referred to above, the employee was 
granted an allowance for the cost of home leave travel after entering into a 
written agreement for another period of service pursuant to the statutory regula- 
tions then in effect (BOB Circular No. A-56, Section 4.1b, dated April 30, 1962). 
The employee is and at all relevant times has been in the category of persons 
who now would be ineligible for home leave travel allowances under either 
subsection 7.3b(1)(b) or subsection 7.3b(2) of revised BOB Circular No. A-56, 
i.e., either a married employee who is in the immediate geographic area because 
the spouse is in the area as an employee of a non-Federal organization, or an 
employee under 21 years of age whose parent is in the immediate geographic area 
as an employee of a non-Federal organization. Under the circumstances, will the 
employee have a right to home leave travel and transportation expenses after 
completion of the current tour of duty under the presently effective written agree- 
ment, if he tenders the Agency a new written agreement for another period of 


service, notwithstanding the applicability of either subsection 7.3b(1)(b) or 
subsection 7.3b (2)? 
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Section 7.3b of Bureau of the Budget Circular No. A—56 as revised 
on October 12, 1966, pertaining to travel and transportation expenses 
in connection with leave for returning to places of residence between 
tours of duty outside the continental United States provides in part 
that: 

b. The following employees hired locally are not eligible for allowances under 
this section : 


(1) A married employee who is in the immediate geographic area because 
the spouse is in the area as— 


* * * * * * * 
(b) a private individual or an employee of a private individual or of 
a non-Federal organization. 
(2) An employee under 21 years of age whose parent is in the immediate 
geographic area as * * * an employee of a * * * non-Federal organization. 
It is our understanding that the employee referred to in the first 
question prior to taking home leave was required to complete that part 
of employment agreement Form FA A-2666 which provides as follows: 
Return transportation to * _____.. your place of actual residence, 
will be granted at the Agency’s expense for you, your immediate family and 
household goods, if you remain in the service outside the contiguous 48 States 
and the District of Columbia for a period of 24-months following your arrival 
at your first post of duty. 
8. Round trip travel expenses in connection with leave 


You will be entitled to round trip travel for yourself and your immediate family 
(exclusive of the cost of transportation of household goods) to * 
your place of actual residence, for the purpose of taking leave, if you: 

a. Satisfactorily complete a 22-month period of service outside the con- 
tiguous 48 States and the District of Columbia. 

b. Agree, through the execution of a new form such as this, prior to de- 
parture from your post of duty, to serve another tour of duty at that or 
some other post of duty outside the contiguous 48 States and the District 
of Columbia ; and 


ec. Carry out the agreement to serve the new tour of duty. The new tour 
of duty to begin upon your arrival at your post of duty following leave. 


Under this agreement which the employee had entered into prior 
to the revision of Bureau of the Budget Circular No. A—56 on October 
12, 1966, the employee after satisfactorily completing his 22 months 
of duty after returning to his overseas duty station would be entitled 
to home leave travel expenses. However, prior to departure from his 
post the employee should be required to sign a new agreement pro- 
viding that upon return to his overseas place of duty from home leave 
he will serve a period equa] to the period generally applicable to the 
employees of the Federal Aviation Agency serving at the post of duty 
concerned or in the same geographic area. In the event of a violation 
of that agreement the provisions of section 7.4 of Bureau of the Budget 
Circular No. A-56, Revised, dated October 12, 1966, would be for 
application. No further home leave travel would be authorized there- 
after in view of the restrictions in section 7.3b of Circular No. A-56. 


*It is understood that this is the place of actual residence to which your travel and 
transportation expenses will be pos upon the return from your post of duty for leave or 
separation, and that the costs of return to any other location may not exceed the costs of 
travel to such place of actual residence. 
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2. An overseas employee was initially hired locally with a written employment 
agreement but has not yet completed the agreed tour of duty. This employee is in 
the category of persons who would now be ineligible for home leave travel allow- 
ances under the above-mentioned provisions of subsection 7.3b(1)(b) or sub- 
section 7.3b(2) of revised BOB Circular No. A—56. Under the circumstances, will 
the employee have a right to home leave travel and transportation expenses after 
completion of the agreed tour of duty under the presently effective written agree- 
ment if he tenders the Agency a new written agreement for another period of 
service, notwithstanding the applicability of either subsection 7.3b(1)(b) or 
subsection 7.3b(2) ? 


The information furnished shows that those locally hired employees 


who initially sign an employment agreement upon being hired sign the 


same Form FAA-2666 as the employee referred to in question 1 
signed. Therefore, and since the employment agreement was signed 
by the employee prior to the revision of Bureau of the Budget Circular 
No. A-56 on October 12, 1966, the general principles as applied in the 
reply to question | set forth above are applicable. That is, the employee 
be entitled to the home leave travel provided he signs a new agree- 
ment for the required period of service, but no further home leave 
travel rights would accrue. 


8. An overseas employee was initially hired locally without an employment 
agreement and completed a tour of duty. In accordance with Decision B-158273, 
the employee was granted an allowance for the cost of home leave travel afier 
entering into a written agreement for another period of service pursuant to the 
statutory regulations then in effect (BOB Circular No. A—56, Section 4.1b, dated 
April 30, 1962). However, the Agency did not obligate itself in the written agree- 
ment to provide the employee with travel and transportation expenses from the 
overseas post upon separation from the service. This employee is in the category 
of persons who would now be ineligible for home leave travel allowances under 
the above-mentioned provisions of subsection 7.3b(1) (b) or subsection 7.3b(2) of 
revised BOB Circular No. A—56. Under the circumstances, will the employee be 
entitled to such travel and transportation expenses upon separation from the 
service as a matter of right? In unpublished Decision B-140735, dated Decem- 
ber 16, 1959, it is stated, ““* * * that when an employee executes an employment 
agreement consistent with the statutory limitations, and serves the period speci- 
fied, he has a vested right to otherwise proper return travel expenses for sepa- 
ration, notwithstanding he has been hired locally at the overseas station.” Our 
question, in effect, is whether an agreement entered into by a local hire sub- 
sequent to the initial employment for the purpose of obtaining home leave travel 
allowances serves the purposes of Section 1.3 of revised BOB Circular No, A-56 
(or Section 1.5 of the previous version of Circular No. A-56), so as to create a 
vested right to return travel and transportation expenses upon separation. 


We have informally ascertained from your office that the employee 
referred to in question 3 prior to returning to the United States for 
home leave would be required to sign employment agreement Form 
FAA-2666 with only section 3 filled in, that is the section which re- 
lates solely to round trip leave travel expenses. 

The agreement with a local hire for home leave travel does not in 
itself create an entitlement to travel expenses upon separation from 
the service. In our decision of December 16, 1959, B-140735, we stated 
that when no agreement is executed with a local hire for return travel 
to his place of residence at Government expense upon separation there 
is no obligation upon the agency to reimburse the employee for such 
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expenses. Since, in this case, no agreement was executed by the em- 


ployee entitling him to return travel expenses upon separation, the 
question is answered in the negative. 


4. Section 7.3e of current BOB Cireular No. A-56 specifies that with regard 
to a locally-hired employee who did not sign a written agreement, the Agency 
may refuse to extend eligibility for home leave travel and transportation allow- 
ances, However, the regulation requires the Agency to notify the employee of its 
intention to do so before the employee has completed the period of service equal 
to the period generally applicable to the employees of the Agency serving at the 
post of duty concerned or in the same geographic area. Where such an employee 
has completed the equivalent of a tour of duty and the Agency fails to notify 
him of its intention not to extend eligibility, is the Agency obligated to extend 
to him eligibility for home leave travel allowances? 


Under section 7.3¢ an agency, within its discretion, may refuse to 
extend eligibility for home leave travel to a local hire. That section, 
however, limits the discretionary authority to those cases in which 
the department gives the required notice of its intention to deny that 
right. Therefore, the question is answered in the aflirmative. 


[B--160806] 


Details—States, Municipalities, Ete.—State License Fees 


The State license fees imposed on medical doctors employed by the Public Health 
Service (PHS) who are detailed to States or local health agencies may not be 
reimbursed to the employees detailed to carry out State functions, absent statu- 
tory authority for the use of Federal funds to defray the cost of a license fee, 
#2 U.S.C. 215, although authorizing the detail of personnel and providing for the 
use of appropriated funds and credit for the State service as though performed 
for PHS, failing to include authority for the payment of a license fee, and 42 
U.S.C. 246(f), enacted to facilitate the interchange of medical personnel with 
State agencies, excluding reference to a license fee in the enumeration of re- 
imbursable items of cost, an omission inferred as intentional under the rule 
of statutory construction of a provision that designates persons and things. 


To the Secretary of Health, Education, and Welfare, March 8, 1967: 


Letter dated January 31, 1967, together with staff memorandum, 
from the Acting Secretary, concerns the use of appropriated funds to 
pay State license fees for medical doctors employed by the Public 
Health Service (PHS), who are detailed or assigned to work with 
State or local health agencies. 

The Acting Secretary states that : 


When medical doctors employed by the Public Health Service are detailed 
to work with State or local health agencies, State law may require that they be 
licensed to practice medicine in the State to which they are so detailed. Many 
of these doctors are already licensed to practice medicine in another State and 
the additional license is of no personal benefit. Heretofore, this Department 
has advised the doctors that, under decisions of your office, they must bear the 
expense of such medical licensure. The amendment of Section 314(f) of the 
Public Health Service Act, 42 U.S.C. § 246(f), by P.L. 89-749, is intended to facil- 
itate and increase the interchange of medical personnel with State agencies. This 
increase will in turn increase the number of occasions on which Public Health 
Service doctors will be required to purchase medical licenses. 


277-066 O-68—46 
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The staff memorandum prepared by your Office of General Counsel 
considers our decisions on the subject and advances a justification for 
the propriety of use of appropriated funds for the payment of such 
license fees in the circumstances described. The Acting Secretary asks 
reconsideration of our decisions that license fees may not. be paid from 
appropriated funds, and, on the basis of the memorandum, requests 
that we approve such payments. 

Pertinent facts and circumstances as well as your Department’s 
views in the matter, as disclosed by the memorandum, are set forth 
below. 

Officers and employees of the Public Health Service, both commis- 
sioned officers of the PHS Commissioned Corps and civil service em- 
ployees, may be detailed to State or local health agencies under the 
authority of 42 U.S.C. 215 and 246(f), the latter section as amended 
by section 3 of the Comprehensive Health Planning and Public Health 
Service Amendments of 1966, Public Law 89-749, 80 Stat. 1180. These 
officers and employees may work in a program financed in whole or in 
part by a PHS grant or contract, or in a program financed and directed 
wholly by the State or local agency. In either case, while the Public 
Health Service is aware of the general nature of the State or local 
program, the specific duties given the officers or employees are de- 
termined by the State or local agency. Medical doctors so assigned 
may be given duties which, under State law or the policies of the 
agency to which assigned, require that they be licensed to practice 
medicine in the State to which they are assigned. 

In many cases the detailed doctor is already licensed to practice 
in another State and (if a member of the Commissioned Corps ful- 
filling his military obligation) may intend to practice in the State 
in which he was so first licensed, or (if a career commissioned officer 
or civil service employee) may not intend to practice privately in the 
immediate future. Successive details may subject the doctor to repeated 
licensure requirements in the course of his Public Health Service 
career. Commissioned officers are subject to orders and have no 
control over the nature or location of their assignments. The average 
cost of such licensure, for one already licensed, is $50 to $100. 

It is pointed out in the memorandum that in several decisions we 
have disallowed payment of State license fees from appropriated funds 
on two independent grounds: (1) that the State may not lawfully re- 
quire a license, under Johnson v. Maryland, 254 U.S. 51 (1920), and 
(2) that even if the license requirement is lawful the employee must 
bear the expense of qualifying for his position. 3 Comp. Gen. 663; 
6 id. 432; 31 id. 81. 
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Your Department agrees that appropriated funds may not be used to 
purchase a license which the United States Supreme Court has ruled 
the States may not lawfully require. It is pointed out in the memo- 
randum that in the case of PHS detailed medical personnel, however, 
officers and employees of the Public Health Service assigned to State 
or local health agencies work under wholly non-Federal supervision. 
The view is expressed therein that in these cases the doctrine of 
Johnson v. Maryland does not seem applicable because, when an em- 
ployee is primarily engaged in carrying out a State function, the 
licensure requirement cannot be said to burden the performance of a 
Federal function. 

It is stated in the memorandum that while there remains the rule 
that an employee must bear the expense of qualifying for his position, 
this rule dates back at least to 1913 (66 M.S. Comp. Dee. 247), and 
that your Department has found only one decision applying it ta a 
proposed purchase of a license where there was not the additional ob- 
jection that the license constituted a State-imposed burden on the 
performance of a Federal function, namely, 22 Comp. Gen. 460. 

Your Department does not question the rule that an employee must 
bear the expenses of qualifying for employment that he seeks. It does 
question the requirement that, after meeting the initial qualifications 
for employment, he must bear the expense of obtaining a license re- 


quired as a result of an assignment initiated by the Government and 
as to which the employee may have no choice. Your Department feels 
that the rule that an employee must bear the expense of qualifying 
for his position should not be applicable to medical personnel who have 
inet the initial qualifications for employment, in light of the fol- 
lowing: 


(1) No decision of the Comptroller General has, by its terms, applied the rule 
to detailed employees. The rule, as noted above, has been repeated unchanged 
since at least 19138. The present Congressional intent to facilitate the interchange 
of personnel with the States, expressed in 20 U.S.C. § 867(c) and P.L. 89-749 
(amending 42 U.S.C. § 246(f)), could not have been foreseen in 1913. While the 
rule has been followed since 1913, without any re-evaluation in light of changing 
circumstances, it does not seem properly applicable to an employee who has 
been, or who may be, detailed more than once and thereby subjected to multiple 
licensure requirements. 

(2) This rule appears inconsistent with the present relationship between the 
Federal Government and its employees. The Federal Government may now pay 
the cost of training its employees under the Government Employees Training 
Act, 5 U.S.C. $§ 4101-4118; and the Civil Service Commission offers a wide va- 
riety of training programs aimed at improving employees’ job performance and 
preparing them for more responsible positions. The training thus received bene- 
fits the employee as well as the Government. Details may also benefit the em- 
ployee, but the license required of a detailed employee in many cases is of little 
or no value to him. 

(3) As applied to personnel assigned to the States, the rule may impede getting 
the maximum benefit of the Federal-State interchange program, established by 
P.L. 89-749, which is intended to facilitate assignment of qualified personnel to 
the States. A person contemplating accepting a position in the Public Health 
Service, from which he may be assigned to work with State agencies, may be 
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deterred from accepting that position by the knowledge that he will repeatedly 
be expected to pay for licensure which is of no personal benefit. 

While it may be that the doctrine of Johnson v. Maryland is not ap- 
plicable when a Federal employee is primarily engaged in carrying out 
a State function, it is our view that Federal funds would not be avail- 
ible to pay license fees imposed by a State on a Federal employee 
detailed to carry out primarily State functions (for the State impos- 
ing the fee), absent specific statutory authority authorizing the use of 
Federal money to pay such fees. 

Section 215, Title 42, United States Code, provides, in pertinent part, 
that: 


(b) Upon the request of any State health authority or, in the case of work 
relating to mental health, any State mental health authority, personnel of the 
Service may be detailed by the Surgeon General for the purpose of assisting such 
State or a political subdivision thereof in work related to the functions of the 
Service. 

% we ca * * * *” 


(d) Personnel detailed under subsections (b) and (c) of this section shall be 
paid from applicable appropriations of the Service, except that, in accordance 
with regulations such personnel may be placed on leave without pay and paid by 
the State, subdivision, or institution to which they are detailed. The services of 
personnel while detailed pursuant to this section shall be considercd as having 
been performed in the Service for purposes of the computation of basic pay, pro- 
motion, retirement, compensation for injury or death, and the benefits provided 
by section 213 of this title. [Italic supplied.] 

Section 314(f) of the Public Health Service Act, as amended by Public 
Law 89-749 (42 U.S.C. 246(f) ), reads, in part, as follows: 

(2) The Secretary is authorized, through agreements or otherwise, to arrange 
for assignment of officers and employees of States to the Department and assign- 
ment to States of officers and employees in the Department engaged in work re- 
lated to health, for work which the Secretary determines will aid the Department 
in more effective discharge of its responsibilities in the field of health as author- 
ized by law, including cooperation with States and the provision of techuical or 
other assistance. The period of assignment of any officer or employee under an 
arrangement shall not exceed two years. 


Section 215(d) of Title 42, United States Code, specifically provides 
that appropriated funds may be used to pay personnel-detailed under 
subsection (b), and that the services of such personnel shall be con- 
sidered as having been performed in the Service for purposes of the 
computation of basic pay, promotion, retirement, compensation for 
injury or death and certain other benefits. However, section 215 does 
not authorize the use of Federal funds to pay for State licenses for 
PHS doctors detailed to a State at its request to assist such State in 
health work. 

Further, where Public Health Service medical personnel are de- 
tailed to assist a State (or political subdivision thereof), at the request 
of such State pursuant to 42 U.S.C. 215(b), we do not believe the bur- 
den should be placed on either the Federal Government or its person- 
nel to pay for State licenses for such medical personnel to enable them 
to practice medicine in the State requesting the assistance, even though 
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the work involved is related to the functions of the Public Health 
Service. 

Asa condition to detailing PHS medical personnel to assist a State at 
its request under 42 U.S.C. 215, it is suggested that the Surgeon General 
might either require the State to issue temporary licenses without 
charge to such personnel to be valid for the period of the detail, or to 
require that the State or political subdivision agree to pay the cost of 
any license that might be required to enable the PHS personnel to 
assist such State or political subdivision. 

As to 42 U.S.C. 246(f), as amended by Public Law 89-749, we note 
that detailed provisions are set forth therein concerning compensation, 
leave and other benefits, and reimbursement of travel and transporta- 
tion expenses of personnel so assigned. It is a general] rule of statutory 
interpretation that where persons and things to which a statute refer 
are affirmatively or negatively designated, there is an inference that 
all omissions were intended by the legislature. See section 4915, Suther- 
land Statutory Construction, Third Edition. Since the Congress spe- 
cifically set forth in detail in Public Law 89-749 the costs which could 
be paid out of your Department’s appropriations incident to the as- 
signment of Public Health Service personnel to a State pursuant to 42 
U.S.C. 246(f), and did not include the cost of State licenses which the 
State might require of such personnel, your Department’s appropria- 
tions would not be available for such purpose. 

Further, even if the last cited code provision did not set forth in 
detail the expenses which could be paid from Federal funds incident 
to assigning or detailing Federal employees to work with States or 
political subdivisions thereof, it is our suggestion—as indicated above 
in connection with 42 U.S.C. 215—that the Surgeon General, in the 
agreement involved, or otherwise, should require that any State medi- 
cal licenses required of such personnel by the State for the period of 
the assignment should be furnished without cost to either the Federal 
employee so assigned or the United States. 

Accordingly, in the absence of specific statutory authority, your 
Department’s appropriation may not be used to pay for State licenses 
for Public Health Service employees detailed or assigned to States or 
local health agencies pursuant to 42 U.S.C. 215 or 42 U.S.C. 246(f), 
as amended by Public Law 89-749. 


[B-111810] 


Appropriations —Apportionment— Unused Funds—Reapportion- 
ment 


The unused funds apportioned to a State for the operation of the School 
Breakfast Program and the Nonfood Assistance Program authorized by the 
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Child Nutrition Act of 1966, properly may be further apportioned in accord- 
ance with the formula provided in section 4 of the National School Lunch 
Act, 42 U.S.C. 1753, for the initial apportionment of appropriated funds, ab- 
sent evidence of a contrary intent in the legislative history of the National 
School Lunch Act. However, the section 4 formula applying to the School 
Breakfast Program only when a fiscal year appropriation exceeds the lim- 
itation prescribed, a lesser amount having been appropriated for the 1967 fiscal 
year, any unused 1967 funds are not available for further apportionment under 
the section 4 formula until the remaining States have been given an opportunity 
to share in the unused funds up to the sum they would have been entitled to re- 
ceive had the prescribed limitation that is not subject to the section 4 formula 
been appropriated for the program. 


To the Secretary of Agriculture, March 9, 1967: 


Reference is made to letter of January 27, 1967, from your Deputy 
Assistant Secretary, Rodney E. Leonard, asking our opinion concern- 
ing the further apportionment of funds apportioned to a State in the 
operation of the School Breakfast Program and the Nonfood Assist- 
ance Program but which cannot be used by the State. 

The above programs were authorized by the Child Nutrition Act 
of 1966, Public Law 89-642, approved October 11, 1966, 80 Stat. 885, 
42 U.S.C. 1771, and the provisions regarding the apportionment of 
tunds provided for the programs are set out in sections 4(b) and 5(b) 
thereof. 

Section 4(b), 42 U.S.C. 1773, pertains to the School Breakfast 
Program and provides as follows: 


Of the funds appropriated for the purposes of this section, the Secretary shall 
for each fiscal year, (1) apportion $2,600,000 equally among the States other 
than Guam, the Virgin Islands, and American Samoa, and $45,000 equally 
among Guam, the Virgin Islands, and American Samoa, and (2) apportion the 
remainder among the States in accordance with the apportionment formula 
contained in section 4 of the National School Lunch Act, as amended. 


Section 5(b), 42 U.S.C, 1774, pertains to the Nonfood Assistance 
Program and provides in pertinent part as follows: 


The Secretary shall apportion the funds appropriated for the purposes of this 
section among the States during each fiscal year on the same basis as apportion- 
ments are made under section 4 of the National School Lunch Act, as 
amended * * *, 


Section 4 of the National School Lunch Act, 42 U.S.C. 1753, re- 
ferred to in the above sections 4(b) and 5(b) of the Child Nutrition 
Act of 1966, sets forth a specific formula for the apportionment of 
available funds among the States and then provides in pertinent part 
that: 


If any State cannot utilize all funds so apportioned to it * * * the Secretary 
shall make further apportionments to the remaining States in the same manner. 


It is explained that your Department desires to make further ap- 


portionments of School Breakfast Program and Nonfood Assistance 
Program funds, not utilized by States, in the same manner as further 
apportionments of unused funds are made under the Schoo] Lunch 
Program. 
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The formula contained in section 4 of the Nationa] School Lunch 
Act must be followed in the case of further apportionments of unused 
funds under that act as well as when original apportionments are 
made. Consequently, since both Nonfood Assistance Program Funds 
and School Breakfast Program funds (available under section 4(b) 
(2)) are required to be apportioned in accordance with that formula, 
it reasonably may be concluded that the Congress intended that any 
unused funds provided under section 4(b) (1) and section 5(a) also 
should be available for apportionment in the same manner. Further- 
more, since such conclusion appears to be an inference that reasonably 
would be drawn from the language involved, it would seem that if 
such use of the funds was not intended, there would be some disclosure 
of such different intent in the debates, reports, or other legislative 
history of the act. 

Not only has no different intent been found in the legislative history 
of the act but, as pointed out in the letter from the Deputy Assistant 
Secretary, the legislative history does contain a number of references 
to operations under the Nationa] School Lunch Act and to the desire 
of the Congress to have the new programs conducted in a similar 
manner. 

Consequently, it is our view that unused funds of each of the pro- 
grams properly may be further apportioned as provided in section 4 
of the National School Lunch Act. That such conclusion is sound ap- 
pears to be supported by the fact that further apportionments are 
made of unused nonfood assistance funds appropriated pursuant. to 
the National School Lunch Act. Language similar to that employed in 
sections 4(b) and 5(b) of the Child Nutrition Act of 1966 is con- 
tained in section 5 of the National School Lunch Act. (42 U.S.C. 1754). 
Such section provides that funds appropriated for nonfood assistance 
under that act shall be apportioned among the States on the basis of 
the factors and in accordance with the standards set forth in section 4 
of that act. 

Under that authority, unused section 5 funds have been further 
apportioned as authorized by section 4. Such practice was recognized 
in our decision of November 14, 1946, B-60576, and, to our knowledge, 
the propriety of suck action has not. been questioned. 

It should be noted however that the apportionment formula con- 
tained in the National School Lunch Act ordinarily becomes applic- 
able to the School Breakfast Program only when the appropriation 
for any fiscal year exceeds $2,645,000. Since only $2,000,000 were pro- 
vided in the Supplemental Appropriation Act, 1967, Public Law 89- 
697, 80 Stat. 1057, for such program for the fiscal year 1967, any such 
unused funds would not be available for further apportionment un- 
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der section 4 of the National School Lunch Act until the remaining 
States have been given an opportunity to share in such unused funds 
up to the sum they would have been entitled to receive had the full 
amount of $2,645,000 been provided. 


[B-160928] 


Officers and Employees—Transfers—Relocation Expenses—House 
Rental, Etc., by Correspondence 


The rent and utilities expenses incurred on the basis of misleading unofficial 
information for 1 month prior to the effective date of an anticipated transfer 
to a new duty station may not be reimbursed to an employee under the act of 
July 21, 1966, the Bureau of the Budget Circular No. A—56, revised October 12, 
1966, which implements the act, prescribing in section 2.4, reimbursement of 
transportation expenses incurred in an advance house seeking trip, and in sec- 
tion 2.5, payment of a subsistence expense while occupying temporary quarters, 
and the employee ineligible under either section may not be reimbursed the un- 
authorized expense from amounts that only potentially might otherwise have 
been payable to him. 


To Nedra A. Blackwell, United States Department of the Interior, 
March 9, 1967: 


Your letter of February 13, 1967, reference 360, with enclosed re- 
claim voucher from Samuel S. Rey for $110.12, covering rent and 


utilities expenses incurred for 1 month prior to the effective date of his 
transfer to Region 1 in lieu of an advanced house hunting trip or 
subsistence expenses at temporary quarters, asks our decision whether 
the voucher properly may be certified for payment. 

The record shows that Mr. Rey’s transfer from Region 6 to Region 
1 was authorized by Standard Form 50, executed November 23, 1966, 
to be effective January 1, 1967. Apparently, based on unofficial infor- 
mation Mr. Rey expected that his transfer would be effective Decem- 
ber 5, 1966, and, therefore, he proceeded by correspondence to rent a 
house at his anticipated new station for the month of December 1966. 
The expenses incurred for rent and utilities are shown as $110.12. Mr. 
Rey requests reimbursement of that expense in lieu of reimbursement 
for a house seeking trip or subsistence expenses at temporary quarters 
as authorized by Public Law 89-516, 80 Stat. 323, approved July 21, 
1966, 5 U.S.C. 5724a, and Bureau of the Budget Circular No. A-56, 
Revised October 12, 1966. 

It appears from the record that Mr. Rey did not incur expenses of 
transportation under section 2.4 of the above-cited circular concerning 
eligibility for a round trip to seek permanent quarters. Further, since 
he did not occupy temporary quarters his case does not fall within the 
purview of section 2.5 of the regulations with respect to allowance of 
subsistence expenses while occupying temporary quarters. 
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Therefore, Mr. Rey is not eligible for either of the above allowances 
and we find no basis in the statute or regulations for reimbursing him 
for an unauthorized expense from amounts that only potentially might 
otherwise have been payable to him. 

Therefore, the voucher transmitted with your letter and which is 
returned herewith may not properly be certified for payment. 


[B-160898] 


Officers and Employees—Transfers—-Relocation Expenses—House 
Sale—Actual Residence at Time of Official Transfer Requirement 
An employee who reports to Washington, D.C., designated his official head- 
quarters, for a 14-week period of training and continues to maintain his family 
at the place from which he was appointed until he is transferred to a duty sta- 
tion is not entitled to reimbursement under Public Law 89-516 for the expenses 
relating to the sale of his house, notwithstanding his family continued to reside 
in the dwelling. The home not located at the employee’s old duty station, Wash- 
ington, D.C., but at the place of his residence at the time of appointment, the 
“aetual residence at the time of his official transfer” requirement of section 4.1 
of the Bureau of the Budget Circular No. A—56, revised October 12, 1966, has not 
been met and the employee may not be reimbursed the expenses incurred in 
selling his dwelling. 

To Maurice F. Row, United States Department of Justice, March 10, 
1967: 


Your letter of February 16, 1967, requests our decision whether you 
may certify for payment the voucher transmitted therewith in favor 
of Frank P. Mulcahey for $1,456.33, representing expenses incurred in 
connection with the sale of his residence incident to a permanent 
change of station. 

You say that Mr. Mulcahey was appointed to the position of special 
agent with the Federal Bureau of Investigation on June 27, 1966. In 
accordance with agency practice he reported to Washington, D.C. for 
a 14-week period of extensive training. During this period, Washing- 
ton, D.C. was designated as Mr. Mulcahey’s official headquarters. 

While stationed in Washington, Mr. Mulcahey maintained a home 
in St. Joseph, Michigan, in which members of his family resided until 
the employee’s official transfer to Oklahoma City, Oklahoma, on Oc- 
tober 8, 1966. Mr. Mulcahey sold his home on October 5, 1966. 

In accordance with the provisions of Public Law 89-516, approved 
July 21, 1966, Mr. Mulcahey executed a written agreement to remain 
in the Government service for 1 year following his transfer to Okla- 
homa City. Mr. Mulcahey now requests reimbursement of certain ex- 
penses related to the sale of his house under the provisions of section 
23 of the Administrative Expenses Act of 1946, as added by section 2 
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of Public Law 89-516, 5 U.S.C. 5724a. Section 23 provides, in part, 
as follows: 


Under such regulations as the President may prescribe and to the extent 
deemed necessary and appropriate, as provided therein, appropriations or other 
funds available to the departments for administrative expenses shall be avail- 
able for the reimbursement of all or part of the following expenses of officers 
or employees for whom the Government pays expenses of travel and transpor- 
tation under subsection (a) of section 1 of this Act: 

% x a * * * ae 

(4) The expenses of the sale of the residence (or the settlement of an un- 
expired lease) of the officer or employee at the old official station and purchase of 
a home at the new official station required to be paid by him when the old and 
new official stations are located within the United States (including the District 
of Columbia), its territories and possessions, the Commonwealth of Puerto Rico, 
and the Canal Zone, but reimbursement for brokerage fees on the sale of the 
residence and other expenses under this subsection shall not exceed those cus- 
tomarily charged in the locality where the residence is located and no reimburse- 
ment shall be made for losses on the sale of the residence. This provision applies 
regardless of whether the title to the residence or the unexpired lease ‘s in the 
name of the officer or employee alone, in the joint names of the officer or employee 
and a member of his immediate family, or in the name of a member of his im- 
mediate family alone. 


Responsibility for issuing the regulations authorized by section 25, 


above, was delegated to the Bureau of the Budget by Executive Order 
No. 11290, dated July 21, 1966. The statutory regulations, which were 
effective July 21, 1966, are now contained in Bureau of the Budget Cir- 
cular No. A-56, Revised, October 12, 1966. With respect to reimburse- 
ment of expenses incurred in connection with real estate transactions, 
section 4.1 of the regulations provides in pertinent part as follows: 


To the extent allowable under this provision, the Government will reimburse 
an employee for expenses required to be paid by him in connection with the sale 
of one residence at his old official station; purchase of one dwelling at his new 
official station; or the settlement of an unexpired lease at his place of residence 
at the old official station ; provided that: 

+ * * + * + * 


ec. The dwelling at the old official station was the employee's actual residence 
at the time he was first definitely informed that he is to be transferred to the new 
official station. [Italie supplied. ] 


You point out that the language underscored above “appears to limit 
the employee’s claim to expenses incurred in connection with the sale 
of a dwelling at a previous official duty station and which was the em- 
ployee’s actual residence at the time he was notified of an official trans- 
fer.” However, you question “whether the intent of the law was to pre- 
clude such claims from being allowed where the employee was main- 
taining his household in a dwelling located at a place other than his 
previous official duty station.” 

The language of the above-quoted regulation is clear and unambigu- 
ous. Reimbursement under section 4 of the regulations is authorized 
only in connection with the sale of a dwelling at the old official duty 
station which dwelling was the employee's actual residence at the time 
of his official transfer. In the present case the dwelling which Mr. Mul- 
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cahey sold on October 5, 1966, was not located at his old official duty 
station (Washington, D.C.)—the location of the residence in question 
being at St. Joseph, Michigan, the employee’s place of residence at the 
time of appointment—and was not his actual residence at the time he 
received notice of transfer to Oklahoma City. In the circumstances, the 
fact that Mr. Mulcahey’s family resided in the dwelling in St. Joseph, 
Michigan, is irrelevant. 

To extend application of section 4 of the regulations to the facts of 
this case would, in our opinion, contravene the intent of the statute and 
regulations issued pursuant thereto. We have found nothing in the 
legislative history of Public Law 89-516 to alter our opinion as ex- 
pressed above. 

Therefore, the voucher, which is returned herewith, may not be 
certified for payment. 


[B-161020] 


Officers and Employees—Transfers—Relocation Expenses—House 
Lease at Old Duty Station 

The expenses incurred by a civilian employee in leasing a former dwelling at his 
old duty station are not reimbursable expenses contemplated by section 2 of Public 
Law 89-516, and section 4 of the implementing regulation, the Bureau of the 
Budget Circular A—56, revised October 12, 1966, in providing for the reimburse- 
ment of the expenses incurred in the sale of or the termination of a lease of real 
estate at the former residence of an employee transferred to a new official station 
and, therefore, the employee may not be reimbursed for the expenses of newspaper 


advertising and the services of a real estate agent in leasing his house at his 
former place of residence. 


To Mary E. Smith, Federal Aviation Agency, March 17, 1967: 


Your letter of February 15, 1967, reference SW—24, transmitted here 
through the Federal Aviation Agency, Washington, D.C., enclosed a 
voucher for $220.11 in favor of Mr. Jerry H. Virden, a civilian em- 
ployee of the Agency, covering expenses incurred by him incident to 
leasing his former dwelling in Oklahoma City upon his transfer to 
San Antonio, Texas, in November 1966. 

The charges for which the claimant seeks reimbursement cover news- 
paper advertisement costs and the real estate rental agent’s commis- 
sion and management fees. 

The authority for reimbursing an employee for expenses incurred 
in disposing of or relinquishing a former residence following a trans- 
fer of official station is that contained in section 2 of Public Law 89-516, 
5 U.S.C. 5724a, and implementing regulations promulgated by the 
Bureau of the Budget Circular No. A-56 (section 4), Revised Octo- 
ber 12, 1966. The statute and regulations authorize reimbursement of 
expenses of a sale or the termination of a lease of real estate at an 
employee’s former residence upon his transfer to a new official station. 
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However, neither the statute nor the regulations purport to authorize 
reimbursement of expenses incurred by an employee in leasing his 


house at his former place of residence. 
Therefore, the voucher which is returned herewith may not be 
certified for payment. 


[B-130749] 


Taxes—State—Payments in Lieu of Taxes 


A bill covering a payment in lieu of taxes for the calendar year 1966, which is 
noted “taxes due and payable before February 1, 1967,” may not be paid under 


40 U.S.C. 523, the authority to make payments in lieu of taxes on real property 
transferred from the Reconstruction Finance Corporation to any Government 
agency during the period on or after January 1, 1955, and prior to January 1, 1967. 
The municipality holding that real property taxes are “due” in January of the 
year following the tax levy year and providing in its charter that taxes and 
assessments on real estate must be paid between the first and last days of January, 
the 1966 real estate taxes are due in January of 1967, and the authority to make 
payments in lieu of taxes having expired December 31, 1966, the tax bill for the 
calendar year 1967 may not be paid. 


To the Secretary of the Air Force, March 23, 1967: 


Letter dated February 21, 1967, from the Deputy General Counsel, 
Department of the Air Force, concerns a payment in lieu of taxes to 
the city of Milwaukee, Wisconsin, under sections 703 and 704(c) of 
Public Law 84-388, 69 Stat. 722, 723, as amended, 40 U.S.C. 523 and 
524(c). 

The facts and circumstances giving rise to the question presented 
are set forth below. 

The treasurer of the city of Milwaukee has requested that the Depart- 
ment of the Air Force pay $64,140.82 in lieu of school, city and county 
taxes for calendar year 1966 pursuant to the authority granted by 
Public Law 84-388, as amended. In the certification submitted with the 
tax bill, the tax commissioner for the city stated, inter alia, that the 
taxes involved were levied on December 19, 1966; the tax bill itself 
bears the notation “TAXES DUE AND PAYABLE BEFORE FEB. 
1, 1967.” 

Public Law 84-388 expired on December 31, 1966. By its terms it 
authorizes only payments in lieu of taxes becoming due prior to Janu- 
ary 1, 1967. By letter of January 26, 1967, your Department advised 
the city treasurer that there was no authority to make the requested 
payment, since it was your Department’s view that the taxes did not 
become due prior to January 1, 1967. In support of this conclusion 
your Department cited our decision of June 25, 1957, B-130749. In a 
letter dated February 8, 1967, the fiscal director of the Department of 
Intergovernmental Fiscal Liaison, city of Milwaukee, takes the posi- 
tion that the taxes here involved became due when levied, which in 
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Wisconsin, is when the tax roll is delivered to the local treasurer with 
a warrant for collection. Thus, in the fiscal director’s view the taxes 
became due on December 19, 1966. 

In your Department’s opinion the taxes here involved became due on 
January 31, 1967, the last date on which payment could be made with- 
out the imposition of a penalty for late payment. The Deputy General 
Counsel admits that this is the latest possible due date, and that the 
earliest due date would seem to be January 1, 1967, since this is the date 
from which interest on delinquent taxes is computed. He points out 
that this appears to have been the position of the office of the city 
attorney of Milwaukee when the question of the due date for these 
taxes was considered by the General Accounting Office in 1957 ; that at 
that time an assistant city attorney stated that the taxes for 1954 
“* * * became due on January 1, 1955 * * *” (36 Comp. Gen. 713, 
715). The Deputy General Counsel expresses the view that even this 
interpretation, however, does not establish a due date, in the instant 
case, prior to January 1, 1967, as required by the statute as a condition 
to payment. 

In view of the conflicting interpretations of the applicable provisions 
of Public Law 84-388 expressed by the city of Milwaukee and your 
Department, the Deputy General Counsel requests a decision as to 
whether the Department of the Air Force has the authority to make 
the payment in lieu of taxes requested by the city. 

We note that the fiscal director of the Department of Intergovern- 
mental Fiscal Liaison, city of Milwaukee, in his letter of February 8, 
1967, to your Deputy General Counsel states that: 

Your letter of January 26th indicates that taxes “for 1966” are not payable 
because the tax bill states that they are “due and payable before February 1, 
1967.” This very argument was also presented by representatives of the city of 
Milwaukee to the Comptroller General of the United States in 1957. At that time, 
he rejected the argument on the grounds that Wisconsin Statutes do not state 
a “due date” for taxes. He held that the taxes in question at that time became 
“due” when levied on the third Monday of December, at which time the tax roll 


is certified by the assessor to the city Treasurer. Since this “due date” was before 
January 1, 1955, the city was not eligible for payment in 1955. 


Section 703 of Public Law 84-388, as amended, 40 U.S.C. 523, reads 
as follows: 


Where real property has been transferred on or after January 1, 1946, from 
the Reconstruction Finance Corporation to any Government department, and 
the title to such real property has been held by the United States continuously 
since such transfer, then on each date occurring on or after January 1, 1955, and 
prior to January 1, 1967, on which real property taxes levied by any State or 
local taxving authority with respect to any period become due, the Government 
department which has custody and control of such real property shall pay to the 
appropriate State and local taxing authorities an amount equal to the amount 
of the real property tax which would be payable to each such State or local taxing 
authority on such date if legal title to such real property had been held by a 
private citizen on such date and during all periods to which such date relates. 
[Italic supplied. ] 
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Section 704(c), as amended, 40 U.S.C. 524(c), provides that: 


Nothing contained in this subchapter shall establish any liability of any 
Government department for the payment of any payment in lieu of taxes with 
respect to any real property for any period before January 1, 1955, or after 
December 31, 1966. 


In our letter of June 25, 1957, B-130749, to the city attorney for the 
city of Milwaukee concerning payments in lieu of taxes there appears 
the following statement in connection with section 703: 


Concerning a payment in lieu of taxes on January 1, 1959, it is clear that under 
section 703 of Public Law 388 payments in lieu of taxes may be made only on 
each date on or after January 1, 1955, and prior to January 1, 1959 on which real 
property taxes levied by a State or local taxing authority become due. The word 
“prior” is synonymous with the word “before.” Hence, section 703 would appear 
to prohibit a payment in lieu of taxes when the taxes become due after December 
31, 1958, regardless of the period represented by the payment in lieu of taxes. 


Section 703 subsequently was amended to read “prior to January 1, 
1967.” Hence, section 703 would now appear to prohibit a payment in 
lieu of taxes when the taxes become “due” after December 31, 1966, 
regardless of the period represented by the payment in lieu of taxes. 

Our letter of June 25, 1957, as well as our decision of April 17, 
1957, 36 Comp. Gen. 713 and our letter of Mareh 27, 1958, B-130749, 
all concern a payment in lieu of taxes to the city of Milwaukee. The city 
had contended that taxes due and »ayable in January of each year 
were taxes “for” that year and not taxes “for” the prior year. In both 
the letters and decision we held that under Wisconsin law, taxes due 
the city of Milwaukee in January of each year are taxes “for” the 
preceding year, that is, the “tax levy year.” Accordingly we concluded 
that in view of the limitation in section 704(c) of Public Law 84-388, 
prohibiting payments in lieu of taxes “with respect to any real prop- 
erty for any period before January 1, 1955,” the city was not entitled 
to a payment in lieu of taxes for the calendar year 1954, even though 
the tax payment for the calendar year 1954 was due in January 1955. 
In our decision of April 17, 1957, 36 Comp. Gen, 713, 718, we stated 
that: 


It is clear that the provisions of section 703 are subject to the limitations con- 
tained in section 704 including the limitations set forth in subsection (c) of the 
latter section. Therefore, under Public Law 388 there is no authority to make a 
payment in lieu of taxes on any real property for any period prior to January 
1, 1955. Hence, it is clear that under that Public Law your Department may not 
make a payment in lieu of taxes on the property in question for the calendar 
year 1954, regardless of the date the taw payment is due. [Italic supplied.] 


It is clear from the foregoing that the conclusion reached in the 
above mentioned letters and decision was not based on the date the 
taxes were “due,” but rather on the period the taxes were “for.” In 
neither the letters nor decision did we reach the conclusion that the 
“due date” for taxes for 1954 was on the third Monday in December 
of that year and that since such date was before January 1, 1955, the 
city was not eligible for a payment in lieu of taxes in 1955. 
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As to the “due date” of Wisconsin real property taxes, our records 
disclose that the city in the past has always taken the position that 
in Wisconsin, or at least in Milwaukee, real property taxes are “due” 
in January of the year following the tax levy year. As indicated above, 
in our letters or decision in the matter we never questioned the city’s 
position as to the “due date” for real property taxes in Milwaukee or 
in Wisconsin. Further, a copy of City of Milwaukee Charter Ordnance 
No. 164, approved April 26, 1951, provides, in pertinent part, that 
“* * * taxes and assessments on real estate must be paid between 
the first day of January and the last day of January following.” 
Moreover, under Wisconsin law taxes not paid by January 31 for the 
prior tax levy year are considered delinquent and interest on delin- 
quent taxes runs “from January Ist succeeding the year of the tax 
levied.” 

In light of the foregoing it is our view that Milwaukee real estate 
taxes for the tax levy year 1966 are “due” in January 1967. Insofar as 
the instant case is concerned it is immaterial whether such taxes be 
considered “due” on January 1, or 31, 1967. Since the Milwaukee real 
property taxes for calendar year or tax levy year 1966 are due in 
January of 1967, there would be no authority to make a payment in 
lieu of such taxes under Public Law 84-388, as amended, inasmuch as 
the “due date” of the taxes for which the in lieu payment is to be made 
is not prior to January 1, 1967. 


[B-160970] 


Officers and Employees—Transfers—Relocation Expenses—Effec- 
tive Date—Premature Temporary Arrival 


A transferred employee traveling by privately owned automobile under orders 
directing travel to begin on or about July 17, 1966, but specifying no ending 
date, who unable to secure accommodations upon arrival at his new official duty 
station on July 20, travels to another area to obtain lodgings, returning to the 
new station on the 21st, is considered to have reported for duty on July 21, 1966, 
the effective date of Public Law 89-516, and, therefore, he is entitled to the 
allowances authorized by the Bureau of the Budget Circular No. A—56, revised 
October 12, 1966. However, the subsistence expenses incurred prior to July 21 
are not reimbursable, the regulations implementing Public Law 89-516 being 
effective retroactively only to July 21, 1966, except for the nontemporary storage 
of household effects under travel orders issued on or after May 22, 1966, as 
provided in section 6.5c. 


Officers and Employees—Transfers—Relocation Expenses—Mis- 
cellaneous Expenses 


Notwithstanding some of the moving costs incident to the transfer of an em- 
ployee were incurred at his old duty station prior to July 21, 1966, the employee 
is entitled to the $200 miscellaneous expense allowance prescribed by section 
3.2a(1) of Bureau of the Budget Circular A-56, revised October 12, 1966, the ex- 
penses intended to be covered by the allowance being those that arise in con- 
nection with discontinuing a residence at one location and continuing it at a 
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new location. These expenses are of a type common to living quarters and house- 
hold appliance, such as connecting and disconnecting appliances, cutting and 
fitting rugs and draperies, utility deposits not recoverable, and other items, and 
the allowance not predicated on the amount of the expenses incurred, no receipts 
for the expenses are required. 


Officers and Employees — Transfers — Relocation Expenses — 
Temporary Quarters 


An employee who upon arriving at his new official duty station occupies per- 
manent quarters, and pending the arrival of his household effects incurs tem- 
porary subsistence expenses is not entitled to reimbursement for the cost of food, 
rental of cots, and a pro rata share of the monthly rent for the period prior to 
receiving his effects, Public Law 89-516 authorizing reimbursement for cer- 
tain subsistence expenses only when temporary quarters are occupied at the 
new station, and the permanent quarters of the employee, even though not com- 
pletely furnished, do not qualify as temporary quarters within the contemplation 
of section 2.5b(3) of Budget Bureau Circular No. A-—56, revised October 12, 
1966. 


To Baxter Reed, United States Department of Agriculture, March 24, 
1967: 


This is in reply to your request of February 23, 1967, for an advance 
decision under 31 U.S.C. 82d as to whether the two vouchers enclosed 
therewith may be certified for payment. The vouchers cover claims 
for travel allowances and moving expenses of Anthony Durkas, an 
employee of the Forest Service, Department of Agriculture, arising 


under Public Law 89-516, approved July 21, 1966, 80 Stat. 323. 

By travel authorization dated July 8, 1966, Mr. Durkas was directed 
to travel from Hot Springs, Arkansas, to Gainesville, Georgia, begin- 
ning on or about July 17, 1966, with no ending date specified. The 
record shows that pursuant to such travel authorization Mr. Durkas 
and his family departed Hot Springs at 11 a.m. on July 19, 1966, for 
travel by privately owned vehicle to Gainesville, Georgia. The latter 
place is distant about 625 miles by automobile from Hot Springs. 

Mr. Durkas arrived in Gainesville around 9 p.m. on July 20, 1966, 
but was unable to obtain lodging and was required to drive to Atlanta, 
Georgia, approximately 60 miles distant, to obtain accommodations for 
himself and his family. He drove back to Gainesville on the morning 
of July 21, 1966, arriving at 6 a.m. 

You ask whether Mr. Durkas is (1) entitled to the allowances pro- 
vided under Public Law 89-516 for employees reporting for duty at 
their new official station on or after July 21, 1966, or whether his 
arrival in Gainesville, Georgia, on the evening of July 20, 1966, con- 
stituted a reporting so as to render him ineligible therefor; (2) if it 
is determined that he reported for duty on July 21, 1966, is he entitled 
to the per diem allowance for his family contained in section 2 of 
Public Law 89-516, 5 U.S.C. 5724a, for the period prior to July 21, 
i.e., July 19 and 20; (3) assuming that he reported on July 21 is he 
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entitled to the allowance for miscellaneous expenses of $200 since some 
of his moving costs undoubtedly were incurred at the old duty station 
prior to July 21, 1966; and (4) assuming that he reported on July 21, 
is he entitled to the cost of subsistence for food, rental of cots and a 
pro rata share of monthly rent for the 6 days he and his family were 
occupying permanent quarters pending arrival of their household 


goods and effects. 

Public Law 89-516 became effective July 21, 1966. Section 3 of that 
act, 5 U.S.C. 5724a note, provided that regulations should be pre- 
scribed within 90 days but that they shall be retroactive to the date 
of enactment. 

In Executive Order No. 11290 of July 21, 1966, the President dele- 
gated to the Director, Bureau of the Budget, the authority vested in 
him by section 2 of Public Law 89-516. In the covering letter of 
October 12, 1966, transmitting Bureau of the Budget Circular No. 
A-56 of the same date, the Director provided in paragraph 5 for the 
effective date of the regulations as follows: 


Effective dates. This revision of the Circular and accompanying regulations is 
effective on the date of issuance except for those portions which implement the 
provisions contained in P.L. 89-516 and which are listed in paragraph 3 of this 
Circular. 

The portions of the regulations which implement provisions of P.L. 89-516 
are effective retroactively to July 21, 1966, except for a special retroactive feature 
set forth in subsection 6.5c of the regulations (Attachment A) pertaining to 
non-temporary storage of household goods which may apply when travel orders 
are issued on or after May 22, 1966. Entitlement to the allowances provided 
under P.L. 89-516 is conditioned upon (a) an employee or new appointee report- 
ing for duty at his new official station (which constitutes the effective date of 
the transfer or appointment) on or after July 21, 1966, and (b) expenses that 
are reimbursable under the provisions of the statute and implementing regula- 
tions being incurred on or after July 21, 1966.” [Italic supplied. ] 


While Mr. Durkas passed through Gainesville, the area of his official 
duty station, on the evening of July 20, 1966, nevertheless he was 
unable to remain there due to lack of accommodations and continued 
in a travel status until his return to Gainesville the following morning. 
Therefore, it appears clear that Mr. Durkas did not actually report 
for duty at his new official station until on or after July 21, 1966, and 
is entitled to the allowances authorized by Circular No. A-56 if other- 
wise qualified therefor. Your first question is answered accordingly. 

With respect to your second question concerning entitlement to 
per diem in lieu of subsistence allowances for the employee’s family, 
covering any period prior to July 21, 1966, we point out that neither 
the statute nor the regulations under which such allowances may now 
be authorized are retroactive to any date prior to the effective date 
of the act (July 21, 1966), except for the item of nontemporary storage 
as previously indicated. Accordingly, any per diem in lieu of sub- 
sistence allowances to cover subsistence expenses of the family incurred 
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prior to the effective date of such law and regulations (July 21, 1966) 
would not be allowable. Your second question is answered in the 
negative. 

Referring to your third question relating to the entitlement of the 
employee to the allowance of $200 for miscellaneous expenses which 
may include some ex’ nses incurred prior to July 21, 1966, section 
3.2a(1) of Circular No. A—56 provides in pertinent part as follows: 


a. A miscellaneous expense allowance shall be payable to an employee for 
whom a permanent change of station is authorized or approved, regardless of 
where the old or new official stations are located, subject to the following limita- 
tions and conditions and provided the agreement required in subsection 1.3¢ is 
signed. 

(1) Allowances in the following amounts may be paid without being supported 
by receipts or itemized statements indicating the nature of costs or expenses 
being reimbursed : 


* * * * * * + 


(b) $200 or the equivalent of two weeks’ basic compensation, whichever is the 
lesser amount, for an employee with immediate family. 


The expenses intended to be covered by this allowance are those that 
arise in connection with discontinuing residence at one location and 
continuing it at a new location. They are of a type that are common 
to living quarters and household appliances, such as connecting and 
disconnecting appliances, cutting and fitting rugs and draperies, util- 
ity deposits not recoverable, and other items. See Circular No. A-56, 
section 3.1. Obviously some of such expenses will necessarily occur at 
the new official station. Also, it is noted that the $200 allowance is not 
predicated on the amount of expenses incurred and that no receipts 
for such expenses are required. Accordingly, the $200 item appears 
proper for payment. 

Concerning your fourth question involving Mr. Durkas’ entitlement 
to payment of temporary subsistence expenses while occupying his 
permanent quarters pending arrival of his household effects, we point 
out that Public Law 89-516 authorizes reimbursement of certain sub- 
sistence expenses only when temporary quarters are occupied at the 
new Official station. Moreover, section 2.5b(3) of Circular No. A-56 
provides: 


Temporary quarters refer to lodging obtained temporarily, after a transfer has 
been authorized or approved and after the employee and/or members of his 
immediate family vacate the residence quarters in which they were residing at 
the time of the transfer, until the employee moves, within the allowable 30 or 
60 days’ time limit, into permanent residence quarters. 


Since the quarters into which Mr. Durkas moved were actually his 
permanent quarters, albeit not yet completely furnished, such quarters 
would not qualify as temporary quarters in which he resided for a 
short period prior to moving into his permanent quarters. Accordingly, 
he is not entitled to reimbursement of any expenses incurred under 
such circumstances. 
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The vouchers are returned herewith for certification only in accord- 
ance with the foregoing. 


[B-159493] 


Contracts—Federal Supply Schedule—Order Limitation—Splitting 
Requirements 


Under a Federal Supply Schedule (FSS) contract imposing a $50,000 limitation 
on orders and listing two suppliers of film inspection machines, the purchase 
by the Army of the higher priced only commercial item on the FSS by splitting 
requirements into several orders to avoid the limitation—mandatory on defense 
agencies even though not obligated to use the FSS—violates the basic concepts 
of competitive bidding and in effect is a sole-source negotiation without the find- 
ing required by 10 U.S.C. 2310, notwithstanding there is no prohibition against 
the purchase of the commercial item considered essential even when it is believed 
that formal solicitation of bids would elicit responsive offers from other than 
the one remaining, but unsatisfactory FSS source. However, to protect the inter- 
ests of the Government, the proper procedure would have been to negotiate the 
procurement under 10 U.S.C. 2304(a) (10) on the basis that it was impracticable 
to obtain competition. 


To the Secretary of the Army, March 28, 1967: 


We have received administrative reports from Headquarters, Army 
Materiel Command, dated November 25, 1966, and February 20, 1967, 
involving a protest by Mr. R. F. Menary, President of Paulmar, Inc., 
against a procurement of 68 film inspection machines from The Har- 


wald Company by the U.S. Army Electronics Command at Fort 
Monmouth. The procurement was accomplished by placing orders 
under a Federal Supply Schedule (FSS) contract, hereinafter re- 
ferred to as the 1966 FSS contract, awarded by the General Services 
Administration (GSA) for the requirements of civilian agencies of 
the Government for such machines during the period December 1, 
1965, to November 30, 1966. 

The contract listed both Harwald and Paulmar as suppliers of 
machines of the type involved, and provided that all executive agen- 
cies of the Government excluding the Department of Defense, were 
obligated to order from contractors listed in the schedule “such prod- 
ucts of the particular make, model, or brand as may be required during 
the period of such contract” for delivery within the 48 contiguous 
States and the District of Columbia. Other agencies, including the 
Department of Defense, were authorized by the terms of the contract 
to satisfy their requirements for film inspection machines by placing 
orders under it, but contractors were not obligated to accept such 
orders. With respect to such FSS contracts, not by their terms manda- 
tory upon the Department of Defense, paragraph 5-103, Armed 
Services Procurement Regulation, provides that the defense agencies 
shall purchase or place orders under them subject to certain condi- 
tions, one of which is that such purchase or order be within the mini- 
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mum and maximum order limitations of the contract. The contract 
here in question contained a provision limiting the maximum amount 
of any order which could be placed or accepted for film inspection 
machines to $50,000. In the instant case, the Command issued to The 
Harwald Company three separate orders, for an aggregate of 68 Mark 
IIT Models at a gross price of $121,992, each of the three individual 
orders amounting to less than $50,000. 

The net schedule price of the Harwald Mark III Model ordered by 
The Electronics Command was $1,785.03 per unit. Paulmar’s Model 
90 was available on the schedule at $1,778.69. Justification for the 
selection of the higher-priced equipment was therefore required by 
ASPR 5-106(a) to be included in the contract file. The only item 
antedating the orders in the file furnished us which could be con- 
sidered as such justification appears to be a memorandum or comment 
dated February 16, 1966, from the Director, Procurement and Produc- 
tion, to the Philadelphia Procurement Division, which contains the 
following statement: 


3. This directorate conducted a survey to determine those equipments meeting 
the minimum operating requirements of the Pictorial and Audio Br, Office of 
the Chief of Communications-Electronics, Washington, D.C. It was determined 
that the immediate requirements could be satisfied by procurement from the 
Federal Supply Schedule, The Harwald Company, Model U, Mark III and meet 
the minimum operating requirements. 


This falls considerably short of the “factual” justification required by 
the cited regulation, and provides no indication whatever as to what 
requirements would not be met by the Paulmar equipment. 

Pursuant to a recommendation contained in the same memo, there 
were included in the first order against Harwald two of that firm’s 
considerably less expensive “Model 76” machines for an additional 
$3,386, and two of Paulmar’s “Model 90” machines were also ordered 
under the FSS contract. These machines were purchased to test and 
evaluate their capabilities and possible future utilization by the Gov- 
ernment. We are informally advised that the testing should be com- 
pleted by March 16, 1967, and that a report on the testing should be 
issued by April 30, 1967, prior to any further major procurement of 
film inspection machines. 

In the report prepared in response to the Paulmar protest, the 
Command justifies its failure to order a large quantity of the Paulmar 
product on the basis that neither the descriptive literature nor the field 
experience on the Model 90 Paulmar offered under the 1966 FSS 
contract, was adequate to determine its performance capabilities. 
Furthermore, the Model 90 which Paulmar had produced during the 
first half of 1965 or earlier was determined not to meet the needs of 
the using agency because it did not have a by-pass switch, a notch 
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by-pass switch, a total of three indicators, and illumination of the film 
in the area of defect detection. 

Mr. Menary alleges that Paulmar and Harwald are the only manu- 
facturers of the subject machines, and that only Harwald’s commercial 
equipment has the four features mentioned above, which Mr. Menary 
considers nonessential and even undesirable. Mr. Menary further al- 
leges that “these particular Model 90’s” are in successful use at several 
named military installations; that he advised the Army in 1965 that 
Paulmar could produce film inspection machines incorporating the 
four features of the Harwald model mentioned above; and that the 
orders awarded to Harwald for the Mark III Models are invalid, 
because the FSS contract terms prohibit an agency from placing, 
and a contractor from accepting an order in excess of $50,000, 

In response to Mr. Menary’s allegations, the Command reports that 
Paulmar and Harwald are the only firms with FSS contracts for film 
inspection machines, and that of the two firms, only Harwald is known 
to have the four previously mentioned features deemed essential to 
meet Army needs. It indicates that after having received Paulmar’s 
protest it checked with various installations, including those cited by 
Paulmar, and found with one exception that only the earlier Model 
90 was being used. The installation using the Model 90 on the 1966 
FSS says that it purchased this machine after the procurement which 
is the subject of this protest had been initiated, and that the machine 
does not brake properly at higher speeds. The Command denies that 
its purchase of 68 Mark LII’s for $121,992 was invalid, because no 
single order awarded to Harwald exceeded the $50,000 limitation in 
the FSS contract. 

The record indicates that the present procurement is the fourth and 
only completed attempt since 1958 to purchase a large quantity of these 
machines to satisfy the needs of various installations. A contract 
awarded by formal advertising in 1958 was terminated because the 
user was not satisfied with a product presumably manufactured in 
accordance with a military performance specification. The specifica- 
tion was revised and a formally advertised contract was awarded to 
The Harwald Company in 1962, but this contract was terminated for 
the convenience of the Government in order to obtain equipment equal 
to the Harwald “Mark II” Model and Paulmar’s “Model 60” (which 
became Model 90 in 1965). In 1964 the Air Force, using a revised spec- 
ification which incorporated the four features peculiar to the Harwald 
Mark III, initiated an advertised procurement in another attempt to 
satisfy Army needs. Because of the newness of the specification and 
the difficulties experienced in the past, a two-step method of adver- 
tising was used. The solicitation was canceled after Paulmar, having 














716 DECISIONS OF THE COMPTROLLER GENERAL [46 





qualified under step one, protested before award. We are not advised 
of the ground of the protest or the reason for cancellation. The report 
states that this history of attempted purchases of the subject equip- 
ment indicated to Army procurement officials that a forma] solicitation 
of bids would be of no avail, and that it would be in the best interest 
of the Government to make this procurement by utilizing the FSS. 

The record is silent on when the procurement officials decided not to 
continue soliciting bids from Paulmar and others, and instead to pur- 
chase the requirements for 68 film inspection machines from Harwald 
under the FSS. On March 17, 1965, procurement. personnel had visited 
Paulmar’s sales office to view the Model 90. The report states that the 
Model 90 was not operated because Mr. Menary told the personnel 
that this particular model was being discontinued, and that he con- 
templated a major redesign involving electronic circuitry, improved 
braking action, defect detection, cabinet construction, and a change in 
his manufacturing source. Mr. Menary’s correspondence with us does 
not mention that the Model 90 Paulmar offered under its 1966 FSS 
contract was « modified or improved version of the Model 90’s which 
various installations are currently using, and he appears to discuss the 
matter on the basis that Paulmar’s commercial version of the Model 90 
(early or late) offered in 1965 or on the 1966 FSS does not possess the 
four previously mentioned features of the Harwald Mark III. How- 
ever, he alleges, and the allegation is not denied, that at the March 
1965 viewing in his sales office he offered to supply equipment. with 
these four features at any time Army requirements called for them, 
and he pointed out at that time that Paulmar’s technically acceptable 
proposal for the previously mentioned 1964 solicitation did offer these 
features. The report confirms that equipment manufactured in accord- 
ance with Paulmar’s 1964 technical proposal would meet the Army’s 
essential requirements. 

It is reported that the contracting officer asked Harwald, in January 
1966, apparently by telephone, if it would reduce the price shown on 
a GSA listing Harwald apparently had already sent to her. Harwald 
refused, and answered “the question of whether purchase using GSA 
contract would be more or less advantageous to the Government than a 
separately negotiated purchase,” by reply that it would enter into a 
separate contract only at a higher selling price. In this respect, we note 
that under subparagraph 1(c) of the Special Provisions of the FSS 
contract Harwald was not obligated to honor a Defense agency order, 
and therefore could have refused the Army’s order under the FSS 
contract if the settled contract price had not been sufficiently attrac- 
tive. Consequently, we are somewhat skeptical of the contracting offi- 
cer’s conclusion that a solicitation of offers on a separate contract nec- 
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essarily would have resulted in less attractive prices than those shown 
on the FSS schedule. 

The record fails to disclose the basis upon which the contracting 
officer could have determined that she had authority to negotiate sole- 
source rather than to formally advertise the procurement. Adequate 
specifications admittedly were available, at least for a two-step pro- 
curement, and no urgency is claimed. The contracting officer states that 
formal advertising procedures were not considered because of a history 
of procurement difficulties which are, so far as we can ascertain, unre- 
lated to the conditions which Congress contemplated as justification 
for a sole-source negotiation. See 10 U.S.C. 2304(a). 

The record is also silent with respect to how Paulmar could have 
known that its eligibility to continue competing for a major procure- 
ment of film inspection machines would henceforth depend on its plac- 
ing a commercial model on the FSS schedule which incorporated the 
four features exclusive to the Harwald Mark III. We gather from the 
report that even this action would not have resulted in Paulmar’s get- 
ting an opportunity to compete, since the agency felt it needed proof 
that the machine had worked satisfactorily at a using activity. The 
logical extension of accepting such a doctrine is that only previous 
suppliers of an item may compete for a procurement, which is patently 
inimical to the concept of free and open competition. Furthermore, the 
lack of actual experience with an item offered on the FSS schedule is 
not one of the reasons listed as adequate justification for not purchas- 
ing the least expensive item on the FSS. See ASPR 5-106 and the 
Federal Property Management Regulations, 41 C.F.R. 101-26.408-3. 
Moreover, the justification seems especially tenuous in view of the fact 
that many of the using installations apparently have had satisfactory 
experience with an earlier and unimproved version of the same item. 

Under present regulations and procedures, there appears to be no 
legal prohibition against an agency purchasing the only commercial 
item on a FSS which will satisfy needs it has determined to be essen- 
tial, even when it has reason to believe that a formal solicitation of 
bids would elicit responsive offers from other than the one firm which 
has an acceptable item on the FSS. However, where as in this case the 
use of the schedule for either placing or accepting orders in excess 
of $50,000 is expressly prohibited by its own terms, the splitting of 
the requirements of an agency into several individual orders, each for 
less than the maximum limitation, but aggregating several] times that 
amount, is a wholly indefensible practice violative of all basic concepts 
of competitive bidding. In effect this procurement was nothing other 
than a sole-source negotiation, without findings such as required by 
10 U.S.C. 2310. Even where use of a schedule is mandatory the Federal 
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Property Management Regulations provide that “the value of a single 
purchase order or a series of orders placed within a short time” may 
not exceed the maximum order limitation specified in the schedule. 
41 C.F.R. 101-26.401+4. 

From the above record, it appears that the Army had more than 
one manufacturing source available from which it could have procured 
the subject film inspection machines. Even accepting the hypothesis 
that only Harwald was capable of supplying a film inspection machine 
which would meet agency needs, proper procedure would have been 
to negotiate under 10 U.S.C. 2304(a) (10) under a proper determina- 
tion and findings, and so have obtained the protection of the Govern- 
ment’s interest provided by prescribed price negotiation techniques and 
the examination of records clause. 

The orders issued against Harwald have long since been filled, and no 
purpose would be now served by questioning the validity of such 
orders. However, for purposes of future procurements where the ag- 
gregate cost of the machines will exceed $50,000, we would object to 
any orders being placed under the FSS contracts. 

The reports of November 25 and February 21 are returned herewith. 


[B-131810] 


Travel Expenses—Headquarters—Home to Headquarters Prior to 
Travel 


Employees who, incident to authorized travel by bus or taxicab at their official 
station, perform some travel between home and headquarters, may be reim- 
bursed without any deduction for the cost of travel from home to office when 
such travel is in the interest of the Government and approved in accordance 
with the Standardized Government Travel Regulations. 


To the Director, National Science Foundation, March 29, 1967: 


Your letter of March 3, 1967, requests our decision as to the appli- 
ability of the principle enunciated in our decision of June 4, 1957, 
36 Comp. Gen. 795, to situations involving transportation of employees 
by bus or taxicab. 

In 36 Comp. Gen. 795, we held, at page 797, as follows: 


* * * * where an officer or employee is properly authorized to use a privately 
owned automobile for official business, it is within administrative discretion to 
allow him mileage from whatever point he begins his journey with no requirement 
that there be deducted from the computation of such mileage the distance that 
the employee would normally travel between his home and his headquarters, 
irrespective of whether he performs duty on that day within or without the 
corporate of his headquarters city or at his headquarters office. The administra- 
tive officials, however, in exercising their discretionary power in this matter are 
to give due consideration to the interests of both the Government and the em- 
ployee. Where appropriate they may and should in the exercise of this discretion 
restrict the mileage allowable, by way of a reduced rate or distance. * * * 
[Italic supplied.] 
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You say that pursuant to the above-cited decision the National 
Science Foundation has established a policy of allowing 8 cents a mile 
for use of privately owned automobiles in connection with the perfor- 
mance of official business in the Washington, D.C. area. Apparently no 


deduction is made for the distance the employee normally would travel 
between his residence and his headquarters. However, where such travel 
is performed by bus or taxicab, the Foundation requires that an amount 
representing the cost of travel between the employee’s residence and 
headquarters be deducted from the amount otherwise due for the 
travel. Such practice is based upon other decisions of our Office holding 
that an employee’s travel between his residence and regular place of 
duty is a personal expense. 

However, you point out that there are many instances when appli- 
cation of such rule results in a hardship for the employee. The follow- 
ing example is quoted from your letter. 


* * * One of our employees connected with the Antarctic Program must 
occasionally meet airplanes arriving at or departing from Andrews Air Force 
Base. While some of the arrival and departure times are during office hours many 
are at night, early mornings, or on weekends. The employee does not claim over- 
time for any of the extra hours work. She lives in Southeast Washington, takes 
a cab to Andrews Air Force Base, then takes a government shuttle bus from 
Andrews to the Washington Navy Yard and a cab from the Navy Yard to the 
NSF office at 1800 G Street, N. W. The employee made eight such trips during 
the September—December 1966 period, and for each such trip our Finance Office 
made.a deduction of 75¢ (equivalent bus fare from home to office). The employee 
participates in a car pool arrangement and pays a fixed fee per month. 


You believe that a more equitable arrangement to the Government 
and to employees would result if the rule applicable to use of privately 
owned automobiles was amended to permit the use of administrative 
discretion with respect to transportation by bus or taxicab to the same 
extent that we allowed in our decision 36 Comp. Gen. 795. 

We did not intend, by our decision, 36 Comp. Gen. 795, to completely 
abrogate the rule that an employee must bear the cost of transportation 
between his place of residence and his place of duty at his official sta- 
tion. Rather, in that decision we acknowledged that there could be 
situations in which application of the rule referred to above would be 
inappropriate. 

Concerning the use of taxicabs in situations such as here involved, 
section 3.4a of the Standardized Government Travel Regulations pro- 
vides in pertinent part as follows: 


The hire of boat, automobile, taxicab (other than for use under sec. 3.1b), 
aircraft, livery, or other conveyance will be allowed if authorized or approved as 
advantageous to the Government whenever the employee is engaged on official 
business within or outside his designated post of duty. 


Under the related circumstances, we perceive no reason why the 
principle expressed in 86 Comp. Gen. 795 should not be equally appli- 
cable in situations involving transportation by bus or taxicab. Of 
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course, the use of a taxicab would have to be authorized or approved in 
accordance with section 3.4a of the regulation quoted above. 


[B-160706J 


Pay — Retired —Disability—Temporary Retired List—Disability 
Rating Correction 

A correction action approved 4 years after an original determination increasing 
the disability rating percentage of a member of the uniformed services whose 
physical condition had been erroneously evaluated is not subject to the time 
limitations of the substantial new evidence rule, the change not affecting the 
status of the member while on the temporary disability list, and the member 
having a right to the increased disability retired pay for the period spent on the 
temporary disability retired list may be paid the additional amount found due 
upon recomputation of the temporary disability retired pay. 


To Commander D. G. Sundberg, Department of the Navy, March 29, 
1967: 


Further reference is made to your letter of December 13, 1966, and 
enclosures, requesting an advance decision as to whether additional 
temporary disability retired pay is due a member of the United States 
Navy, retired, for the period June 20, 1962, to August 31, 1966, in- 
clusive. Your request was assigned submission number DO-N-941 by 
the Department of Defense Military Pay and Allowance Committee. 

The member was placed on the temporary disability retired list on 
June 20, 1962, by reason of a physical disability rated at 10 percent. 
Effective September 1, 1966, he was transferred to the permanent dis- 
ability retired list with a disability rating of 100 percent. By message 
dated August 26, 1966, the member was advised by the Chief of Naval 
Personnel : 


1. On 29 July 1966, the Secretary of the Navy corrected his action of 1 June 
1962 to show your percentage of disability on the Temporary Disability Retired 
List as 100 vice 10. Reference (a) [BuPers ltr Pers—B84/gg of 6 Jun 1962] is 
hereby corrected to show your percentage of disability as 100 vice 10. 


The change made in the percentage of the member’s physical dis- 
ability rating resulted from the action taken on the “Petition for 
Relief from Final Action * * *.” Enclosure (1) isa copy of that peti- 
tion and paragraph 1 thereof discloses that the Physical Review 
Council submitted on his behalf a petition for relief from final action. 
Paragraph 2 recites that he was placed on the temporary disability 
retired list in June 1962 with a disability rating of 10 percent under 
VA Codes 7013 (paroxzsmal tachycardic) and 7101 (hypertensive vas- 
cular disease). Paragraph 3 discloses that the Physical Review Council 
recommended the petition for relief be granted on the grounds that : 


There is evidence in the record to substantiate that the diagnosis of Carcinoma 
of the prostate, 01770—766, existed on the effective date of temporary disability 
retirement, 20 June 1962, warranting a rating of 100% therefor. 
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Ihe matter is further detailed in paragraph 4 as follows: 


Paragraph 0707 [Navy Disability Separation Manual] sets forth specific 
grounds upon which relief from final action may be granted. One of these grounds 
is newly discovered evidence which by due diligence could not have been pre- 
sented prior to final disposition. A prostatic nodule was noted during a period 
of hospitalization commencing in May 1961. The medical report of 5 October 
1961 reports the following process : 

On 26 June 1961 * * * a tranporineal prostatic cardia biopsy was performed 
* * * The prostatic biopsy was reported as normal prostatic tissue. 

Since the prostatic nodule had decreased markedly in size it was felt by the 
urological consultant that this represented an infectious process which was sub- 
siding and further investigation was not warranted. 

The diagnosis of carcinoma of the prostate was first made in 1965. The medical 
reported of 4 May 1966 states: 

It was the Urologist’s impression that it was fairly well ascertained that the 
patient’s prostatic malignancy existed while on active duty. There was a palpable 
lesion in the prostate noted while he was on active duty, which was probably 
missed with the biopsy needle at the time of his initial work-up. 


The recommendation of the Physical Review Council was approved 
and the petition for relief from final action was granted as shown in 
paragraph 5 of enclosure (1) which reads: 


The recommendation of the Physical Review Council is approved and the 
petition for relief from final action granted. It is hereby directed that petitioner’s 
records be corrected to show an assigned disability rating effective 20 June 1962, 
in addition to the ratings heretofore assigned, of 100% under VA Code 7528 
(malignant new growth of the prostate gland). 


The question presented in your letter is whether, in the circum- 
stances above related, the member’s temporary disability retired pay 


may be retroactively adjusted from June 20, 1962, the date he was 
placed on the temporary disability retired list, from a 50 per centum 
basis (you state that his temporary disability retired pay was com- 
puted on the basis of 20 years of active service, i.e., at 50 per centum) 
to a 75 per centum rate, the maximum rate payable under a 100 per- 
cent disability rating. 

Although it is stated that the diagnosis of carcinoma of the pros- 
tate was first made in 1965 and that the patient’s prostatic malignancy 
now is considered as having existed while the member was on active 
duty, the record also shows that it was known in May 1961, over a 
year before he was placed on the temporary disability retired list, that 
he had a prostatic nodule. In a report in October 1961 it is stated that 
that nodule had decreased markedly in size and as a consequence the 
urological consultant felt that the condition “represented an infectious 
process which was subsiding” and that “further investigation was not 
warranted” at that time. Thus, it appears that the basic facts underly- 
ing the 1966 change made in the member’s physical disability rating 
from 10 percent to 100 percent may have been present but not properly 
evaluated prior to the date he was placed on the temporary disability 
retired list in 1962. 

The correction action in this case is based on the provisions of para- 


graph 0707, Navy Disability Separation Manual of October 29, 1963. 
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That manual is indicated to have been issued in accordance with the 
authority contained in 10 U.S.C. 1216 and related provisions of law. 
The manual prescribes the procedures and policies to be followed in 
implementing the statutory provisions pertaining to the discharge or 
retirement of members from the naval service by reason of physical 
disability. 

While the substantial new evidence rule discussed in 40 Comp. Gen. 
419, is subject to certain time limitations (see 46 Comp. Gen. 671), and 
the action by the Secretary of the Navy on July 29, 1966, changing 
the member’s percentage of disability from 10 percent to 100 percent 
was taken over 4 years after the original determination in this case, 
those time limitations are applicable to situations involving a change 
in status such as a cancellation of retirement orders which have 
already become effective. Although the percentage of the member’s 
disability was retroactively increased by the secretarial action of 
July 29, 1966, his retired status on the temporary disability retired 
list remained unchanged. 

Paragraph 0707(c) of the above-cited regulations permits an in- 
crease in the originally assigned percentage of disability upon a show- 
ing of evidence warranting such increase which by due diligence could 
not have been discovered prior to the retirement action and which re- 
lates to a fact in existence at that time. While the record before this 
Office is not too clear as to whether or not the member’s true physical 
condition could have been more carefully evaluated by the exercise of 
due diligence before his name was placed on the temporary disability 
retired list in June 1962, no substantial evidence appears on which to 
question the determination that he was suffering from a cancerous 
growth in his prostate gland at that time. In such circumstances, and 
since the Secretary of the Navy has seen fit to correct his original 
action of June 1, 1962, to show a disability rating of 100 percent, we 
see no basis for questioning the member’s right to increased disability 
retired pay for the period spent on the temporary disability retired list 
computed on the basis of a 100 percent disability rating. 


[B-160859] 


Compensation—Periodic Step Increases—Temporary Promotions 


Employees who qualify for within-grade salary advancements while temporarily 
promoted to higher positions may be paid within-grade salary increases under 
temporary promotions, provided they have permanent status in the position 
from which promoted, on the basis that such employees temporarily promoted 
from permanent positions are to be distinguished from employees initially 
appointed to temporary positions. 
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To Ethelreda C. Fesmire, National Labor Relations Board, March 29, 
1967: 


Reference is made to your letter of February 9, 1967, wherein you 
ask whether there may be certified for payment a payroll voucher in 
favor of Mr. Maurice Geller and Mr. Julius J. Altman, representing 
within-grade salary increases while serving under temporary limited 
promotions. 

The record indicates that both Mr. Geller and Mr. Altman were 
vareer employees with veterans preference and received temporary 
promotions. While in these positions both employees were given within- 
grade advancements (step-increases) which were subsequently taken 
away from them. In Mr. Geller’s case his temporary promotion on 
August 15, 1965, contained the limitation (NTE 08/14/66). However, 
on August 15, 1966, the promotion was extended not to exceed August 
14, 1967. In Mr. Altman’s case his temporary promotion of June 20, 
1965, was limited to “not to exceed 90 days” but later was extended to 
“not to exceed August 14, 1966.” 

Your letter states that after the -step-increases were taken away the 
Board contacted the Civil Service Commission and obtained informa- 
tion that such increases while serving in the positions to which tem- 
porarily promoted were proper and cited 30 Comp. Gen. 82 in support 
thereof; also, that the Civil Service Commission issued Bulletin No. 
531-33 on November 29, 1966, to the same effect. 

Our decision in 30 Comp. Gen. 82 was not concerned with the specific 
question of entitlement to within-grade increases while serving in 
higher grades under temporary promotions. Rather, that decision was 
concerned with the entitlement of employees to within-grade salary 
advancements in lower grades in which placed after expiration of the 
temporary promotions without regard to the increases in compensa- 
tion resulting from the promotions. We note that the promotions refer- 
red to in 30 Comp. Gen. 82 were designated as “temporary * * * for 
the duration of TCT,” whereas the promotions of Mr. Geller and Mr. 
Altman were specifically limited to periods of 1 year or less. How- 
ever, it is recognized that the answers to questions 3 and 4 in that deci- 
sion might be subject to the interpretation suggested by the Civil Serv- 
ice Commission. 

Under the provisions of 5 U.S.C. 5335, an employee is entitled to a 
step-increase in grade only if he occupies a permanent position. The 
regulation of the Civil Service Commission, 5 CFR 531.402(e), defines 
permanent position as “one filled on a permanent basis, that is by an 
appointment not designated as temporary by law and not having a 
definite time limitation.” 
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In view of the interest of the Civil Service Commission in the mat- 
ter we have obtained an expression of the views of the General Counsel 
of that agency whose letter of March 16, 1967, states in pertinent part 
as follows: 


The regulatory definition of “permanent position” was drafted without consid- 
eration of the problem of temporary promotions. In the usual case, an employee 
given a temporary promotion is a permanent employee, i.e., an employee whose 
basic appointment is not temporary or one with a definite time limitation. This 
situation is simply one not covered by the bare language in section 531.402(e) 
which necessitates an interpretation of that language. 

As stated in 21 Comp. Gen. 369 and 1067, it is essential to recognize that 
the step-increase provisions do not relate to “positions” but to “employees ;” that 
the individual service of an employee is the basis for step-increase entitlement ; 
and that the tenure of the employee is the only practicable basis for determining 
whether an employee occupies a “permanent position.” In the case of a tem- 
porary promotion, when the employee promoted has a tenure that is not tem- 
porary that tenure is not lost or changed by reason of the temporary nature of his 
promotion. Thus, such a position is not being filled by a temporary employee and 
therefore, even though that employee’s incumbency in the position is temporary 
(because of the temporary promotion) the position is nontheless a permanent posi- 
tion. If such an employee completes the required waiting period, and otherwise 
qualifies for a step-increase, he should receive it as he has earned it on the basis of 
his individual service in what is, for that purpose, a “permanent position.” It is 
believed that reasoning of this type, while not specifically expressed in the deci- 
sion, is the basis for 30 Comp. Gen. 82 which endorsed the principle of allowing 
step-increases to employees serving under temporary promotions. 


The above letter also advises that there is under consideration a revision 
of the definition of “permanent position,” as contained in the regula- 
tion previously referred to, in order to more clearly indicate under 
what circumstances employees who otherwise have a permanent status 
may be entitled to step-increases in grades to which temporarily 
promoted. 

We agree with the Civil Service Commission that there is consider- 
able distinction between an employee initially appointed to a position 
on a temporary basis and one who is temporarily promoted from a per- 
manent, position such as here. In view thereof we now specifically hold 
that step-increases may be granted to employees in higher grades to 
which temporarily promoted who have a permanent status in the posi- 
tion from which promoted. 

The voucher is returned herewith and may be certified for payment, 
if otherwise correct. 


[B-161058] 


Officers and Employees — Transfers — Relocation Expenses — 
Obligated Period of Service — Retirement Effect 


Although incident to a change-of-duty station, the execution of a travel and 
transportation agreement by an employee to remain in Government service 12 
months unless separated for reasons beyond his control and acceptable to his 
agency is a condition precedent to the payment of travel expenses under Public 
Law 89-516, and the implementing Bureau of the Budget regulations, the agree- 
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ment is no bar to the voluntary retirement of an eligible employee. Therefore, an 
employee who will reach retirement age prior to fulfilling the obligated period 
of service is nevertheless required to sign the agreement, but he may be relieved 
from refunding the travel expenses received incident to his transfer if his 
retirement, a separation beyond his control, is acceptable to the employing 
agency. 


To Mary E. Smith, Federal Aviation Agency, March 29, 1967: 


This is in reply to your letter of February 27, 1967, reference SW-24, 
with enclosures, requesting a decision as to whether you may certify 
for payment a travel voucher of Mr. Leslie C. John, Jr., an employee 
of the Federal Aviation Agency, for expenses in connection with his 
change of official station from Amarillo to Midland, Texas, on Decem- 
ber 1, 1966. 


Mr. John in a memorandum dated January 5, 1967, sets forth the 


reasons for his not signing the agreement as follows: 


I have refused to sign the travel and transportation agreement as required by 
Public Law 89-516. My main reason for refusing to sign this transportation agree- 
ment is that I will reach retirement age July 5, 1967. If I were to sign this agree- 
ment, I would not be allowed to retire prior to December 1967. The Agency has 
advised me that they would not give me a written guarantee that a release from 
this agreement (as required under 89-516) would be forthcoming, if I exercised 
my right to retire in July 1967. 

My secondary reason for not signing this agreement was that this “transfer of 
official station” was for the efficiency of the service, and not resulting from my 
personal request. 

I feel that Public Law 89-516 is in conflict with Public Law 89-504 (Sections 
504 and 505), and in addition, I believe that persons who are transferred for the 
“Good of the Service” should not be required to sign a travel agreement. 


With respect to the requirement to sign an agreement as a condition 
precedent to the payment of travel and transportation expenses section 
28 of the Administrative Expenses Act of 1946 (section 2, Public Law 
89-516, approved July 21, 1966, 80 Stat. 325, 5 U.S.C. 5724a) provides 
as follows: 


Sec. 28. Notwithstanding the provisions of subsections (a) and (b) of section 
1, and of sections 23, 24, 25, and 27 of this Act, the travel and transportation 
expenses, including storage of household goods and personal effects, and other 
relocation allowances shall not be allowed thereunder when a civilian officer or 
employee is transferred within the continental United States, excluding Alaska, 
unless and until such officer or employee shall agree in writing to remain in the 
Government service for tweive months following his transfer, unless separated 
for reasons beyond his control and acceptable to the department or agency con- 
cerned, In case of violation of such agreement, any moneys expended by the 
United States under said sections of this Act on account of such officer or employee 
shall be recoverable from him as a debt due the United States. [Italic supplied. ] 


In implementation of the foregoing statute under authority dele- 
gated by the President, the Bureau of the Budget in Circular No. A-56, 
dated October 12, 1966, section 1.3¢c(1) provides as follows: 

Transfers within continental United States and appointments and assignments 
of new appointees and student trainees to certain positions within the 50 States 
and the District of Columbia. In connection with the transfer of employees 


between official stati within the continental United States, expenses for travel, 
transportation, moving and/or storage of household goods and personal effects, 
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and allowances as provided in these regulations shall not be allowed unless and 
until the employee selected for such transfer shall agree in writing to remain in 
the service of the Government for twelve months following the effective date of 
transfer, unless separated for reasons beyond his control and acceptable to the 
department concerned. In case of violation of such agreement, any moneys 
expended by the United States for such travel, transportation, and allowances 
will be recoverable from the individual concerned as a debt due the United States. 
Such an agreement also is required from certain new appointees and student 
trainees appointed or assigned to positions in the 50 States and the District of 
Columbia (see section 5). A signed agreement for twelve months shall be required 
in connection with each permanent change of station. [Italic supplied in part.] 


Under the above statute and statutory regulations the execution of 
an agreement on the part of an employee to remain in the Government 
service for 1 year is expressly required and is a condition precedent to 
the allowance of travel and transportation expenses in connection with 
a change of station. The legislative history of H.R. 10607, 89th Cong., 
which became Public Law 89-516 bears this out. See S. Rept. No. 1357, 
June 30, 1966, page 8 and H. Rept. No. 1199, October 21, 1965, page 7. 

The payment of Mr. John’s travel expenses in connection with his 
change of official station is not a condition precedent to directing his 
transfer, nor is there any mandatory right to payment thereof. See 
B-143845, July 26, 1961. Moreover, there is no conflict between the 
requirement to sign an agreement to remain in the Government service 
for 12 months in order to become entitled to travel and transportation 
allowances and the right of an employee to exercise his option to volun- 
tarily retire and be paid an annuity under sections 504 and 505 of 
Public Law 504, 89th Cong., approved July 18, 1966, 80 Stat. 301, 5 
U.S.C. 8336, 8339. The payment of the allowances is conditioned upon 
signing the agreement but that constitutes no bar to voluntary retire- 
ment whenever the employee is eligible under section 504 above. 

Therefore, the travel expenses incurred incident to the transfer may 
not be allowed unless and until the employee executes the minimum 
period of service agreement. 

The voluntary separation of an employee upon satisfying the age 
and service requirements for optional retirement may be considered as 
a reason beyond the control of the employee. See 27 Comp. Gen. 329. 
However, it is within the discretion of the agency concerned to deter- 
mine whether the separation incident to a voluntary retirement prior 
to fulfilling the terms of the agreement is a reason acceptable to the 
agency concerned for the purpose of relieving the employee of the 
obligation to refund the travel expenses incurred incident to the 
transfer. 

Action on the voucher, returned herewith, should be taken accord- 
ingly. 
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[ B-149487 J 


Pay—Retired—Disability—Members Who Served in Higher Rank 
Than at Retirement—Permanent v. Temporary Rank 


The rule in Friestedt v. United States, 173 Ct. Cl. 447, that a member of the uni- 
formed services retired for physical disability, or whose name is placed on the 
temporary disability list, should be advanced to the highest grade or rank in 
which the member previously served satisfactorily, whether the grade or rank 
was temporary or permanent, is applicable retroactively not only to the disability 
severance pay cases under 10 U.S.C. 1212(a) (2) (B) (ii), but also to the cases 
within the purview of 10 U.S.C. 1872(2), notwithstanding the section limits the 
advancement of a member retired for disability to the highest temporary grade 
or rank in which it is determined he served satisfactorily. 46 Comp. Gen. 17, 
modified. 


Pay—Retired—Disability—Members Who Served in Higher Rank 
Than at Retirement—Air Corps Termination Date 


In applying the Friestedt rule, 173 Ct. Cl. 447, noon on September 26, 1947, is the 
date on which the Air Corps ceased to be an integral part of the Army and became 
a part of the United States Air Force, for the purpose of determining satisfactory 
service under 10 U.S.C. 1872. 


Pay—Retired—Disability—Members Who Served in Higher Rank 
Than at Retirement—Army Service of Air Force Retiree 


Friestedt vy. United States, 173 Ct. Cl. 447, holding that a higher grade held in a 
branch of the Army other than the Air Corps before the establishment of the 
United States Air Force at noon on September 26, 1947, may be considered in 
determining the grade of a member retiring from the Air Force under 10 U.S.C. 
1372, the conclusion in B—-134566, February 28, 1958, is modified to the extent that 
satisfactory service performed by a member of the uniformed services in a higher 
grade in the Army prior to September 26, 1947, while the Air Corps was an integral 
part of the Army, may be determined to be satisfactory by the Secretary of the 
Air Force upon the subsequent retirement of the member. 


Pay—Retired—Disability—Members Who Served in Higher Rank 
Than at Retirement—Branch of Service Other Than From Which 
Retired 


The conclusion in Friestedt v. United States, 173 Ct. Cl. 447, that a member of the 
uniformed services who served in a higher grade in a branch of the Army other 
than the Air Corps before September 26, 1947, the effective date of the establish- 
ment of the United States Air Force, may have that service considered in deter- 
mining his grade upon retiring from the Air Force under 10 U.S.C. 1372, warrants 
modification of 38 Comp. Gen. 10 only to the extent that the satisfactory service 
performed in a higher grade in the Army while the Air Corps was an integral part 
of the Army may be certified by the Secretary of the Air Force for the purpose of 
a higher retired grade and retired pay in the case of a member retired from the 
Air Force from and after September 26, 1947. Therefore, 33 Comp. Gen. 10 con- 
tinues in effect as to all other members who formerly served in a branch of the 
service other than from which retired or separated. 


To the Secretary of Defense, April 3, 1967: 
Further reference is made to letter dated February 7, 1967, from the 
Assistant Secretary of Defense (Comptroller), presenting for decision 


several additional questions concerning the effect to be given to the 
holding in the case of Friestedt v. United States, 173 Ct. Cl. 447. 


277-066 O-68—48 
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These additional questions and the discussion pertaining thereto are 
set forth in Department of Defense Military Pay and Allowance 
Committee Action No. 392 received as an enclosure. 

In decision of July 8, 1966, 46 Comp. Gen. 17, this Office considered 
three questions presented in Department of Defense Military Pay and 
Allowance Committee Action No. 374. The first of those three ques- 
tions as to whether the rule of the Friestedt case should be applied 
“to all disability retirements to which 10 U.S.C. 1372(2) is applicable” 
was answered in the affirmative. The second question as to whether the 
Friestedt rule properly could be applied to other statutory provisions 
such as 10 U.S.C. 1212(a) (2) (B) (ii), 3963(a), 3964, 6151, 8963(a) 
and 8964, was answered in the affirmative as to 10 U.S.C. 1212(a) (2) 
(B) (ii) only. 

The third question considered in the decision of July 8, 1966, was 
as follows: 


3. If the answer to one or both of the first two questions is yes, are officers 
and enlisted men previously retired or paid severance pay under the cited 
statutes in grades below their highest permanent grades entitled to relief under 
the Friestedt rule? 


It was held: 


Question 3 is answered affirmatively as to those cases which lie within the 
purview of 10 U.S.C. 1212(a) (2) (B) (ii) and in the negative as to all other cases. 


The first question presented under Committee Action No. 392 is: 


1. Is the Friestedt rule applicable to members previously retired for physical 
disability under section 1372(2), Title 10, U.S. Code? 


With respect to the above question the committee action discussion 
states : 


We understand through informal contacts that it was not the Comptroller 
General’s intent by this answer to exclude disability retirement cases under 10 
U.S.C. 1372(2) from the retroactive application of the Friestedt rule. However, 
written clarification of this point would be helpful in Service implementation of 
this rule. 


The Committee’s understanding of the matter is correct. The 
Friestedt rule is applicable retroactively not only to cases which arose 
under 10 U.S.C. 1212(a) (2) (B) (ii), but also to those cases which 
come within the purview of 10 U.S.C. 1872(2). The answer to the third 
question in decision of July 8, 1966, is amended accordingly. Question 
1 in Committee Action No. 392 is, therefore, answered in the 
affirmative. 

The second question in Committee Action No. 392 is: 


2. In applying the Friestedt rule, what is the date on which the Comptroller 


General will consider that the Air Corps ceased to be an integral part of the 
Army and under the same command ? 
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It is believed that this question was prompted by the language of 
the court in the Friestedt decision (see page 4 of the slip opinion of 
November 12, 1965), as follows: 


Defendant then argues that plaintiff must fail because there has been no 
determination of satisfactory service. True, the Air Force regulations provided, 
and still provide, that service in the Army and Navy could not be considered in 
determining satisfactory service under 10 U.S.C. § 1372. While the Air Force 
today would not look to plaintiff's Army service for a determination of satisfac- 
tory service, at the time plaintiff served in the Army the Air Corps (now the 
Air Force) was an integral part of the Army and under the same command. 
Under these circumstances, we think plaintiff's Army service could be reviewed 
by the Secretary and a determination made as to whether it was satisfactory or 
not. [Italic supplied.] 


The Air Corps ceased to be an integral part of the Army and 
became a part of the United States Air Force effective at noon on 
September 26, 1947. See Transfer Order No. 1 issued September 26, 
1947, by the Secretary of Defense pursuant to the authority contained 
in section 208, National Security Act of 1947, ch. 343, 61 Stat. 503, and 
published in Department of the Army Bulletin No. 1, dated Novem- 
ber 12, 1947. Question 2 is answered accordingly. 

The third question is as follows: 

3. Does the Friestedt case, as interpreted by MS Comp. Gen. B-149487, 8 July 
1966, overrule the holding of MS Comp. Gen. B—734566, 28 February 1958, that a 
higher grade held in a branch of the Army other than the Air Corps before the 


effective date of the establishment of the U.S. Air Force cannot be considered in 
determining the grade of a member retiring from the Air Force under 10 U.S.C. 


1372? 

In the decision of February 28, 1958, B—134566, referred to in ques- 
tion 3, it was held that a determination made by the Secretary of the 
Air Force of satisfactory temporary service in the Cavalry, Army of 
the United States, may not be accepted as authorizing increased re- 
tired pay under 10 U.S.C. 1372(2). The Friestedt decision of Novem- 
ber 12, 1965, is inconsistent with the conclusion reached in B-134566, 
February 28, 1958, since in the latter case the individual concerned 
(Sergeant Jones) had performed temporary service in the higher 
grade of technical sergeant, Cavalry, Army of the United States, 
during the period June 13, 1944, to October 21, 1945, while the Air 
Corps was an integral part of the Army and under the same command. 
The decision of February 28, 1958, is modified to the extent that satis- 
factory service performed in a higher grade in the Army prior to 
September 26, 1947, while the Air Corps was an integral part of the 
Army may be certified by the Secretary of the Air Force upon the 
subsequent retirement of such an individual from the Air Force. 

The fourth question is as follows: 

4. Assuming an affirmative answer to Question 3, would not this result also 
constitute a partial modification of the decision in 33 Comp. Gen. 10 and thus, in 


the interests of equitable treatment of the members of all Services, justify a 
reconsideration of that entire decision? 
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In decision of July 8, 1953, 33 Comp. Gen. 10, it was held (quoting 
the syllabus) : 


A member of the uniformed services, who is retired or separated from the 
service for physical disability under section 402(d) or section 408, of the Career 
Compensation Act of 1949, and who satisfactorily held a higher rank, grade, or 
rating in a branch of the service other than that from which retired or separated, 
is not entitled to retired or severance pay computed on the active duty pay of 
such higher rank, grade or rating. 


The decision of July 8, 1953, is modified only to the extent that 
satisfactory service performed in a higher grade in the Army while the 
Air Corps was an integral part of the Army may be certified by the 
Secretary of the Air Force for purposes of higher retired grade and 
retired pay in the case of a member retired from the Air Force from 
and after September 26, 1947. We find nothing in the Friestedt case 
which suggests that the holding in 33 Comp. Gen. 10 should be com- 
pletely overruled. This is a matter more properly for consideration by 
the Congress. Various bills which would have accomplished that re- 
sult have been introduced over a period of several years but none 
has been enacted into law. 


[ B-154792 J 


Contracts—Payments—Partial—Retention—Release 


A “satisfactory progress” determination by a contracting officer at any time after 
completion of 50 percent of the work under a contract that would permit reduc- 
tion of the 10 percent retention from partial payments due the contractor is a 
matter of judgment that involves more than consideration of liquidated damages 
for a projected late performance, and for consideration in the determination also 
are present performance, the prospects for contract completion, and whether the 
Government will be adequately protected by the 10 percent withheld from prog- 
ress payments during the first half of contract completion in the event the 
final completion is deficient—and the consent of the surety for whose protection 
the retention is also made is entitled to some weight. Therefore, the contracting 
officer is not precluded from finding “satisfactory progress’ because the con- 
tractor may be subject to liquidated damages, nor will release of the retained 
percentages prejudice the Government’s right to assess damages. 


Contracts—Payments—Partial—Retention—Release 


Under the terms of a contract which recognizes that the determination of satis- 
factory progress may be made “at any time” after 50 percent of the work has been 
completed and that the “remaining” monthly partial payments may be made in 
full, only future retentions may be released, the contract having reference to re- 
tention from each month’s contract earnings. Therefore, when at the time of a 
contracting officer’s determination that the work under contract is proceeding 
satisfactorily only 15 percent of the work remains to be accomplished, the pay- 
ment for that portion of the work only may be made in full, however, previous 
erroneously retained percentages may be released. 


Administrative Determinations—Discretionary v. Mandatory 


A determination by a contracting officer after completion of 50 percent of the 
contract that the 10 percent retention from partial payments due a contractor 
will not be reduced because satisfactory progress in the performance of the 
contract is not being made does not constitute a breach of contract, even though 
the reduction of the retainer is a matter of discretion. The only restraint on the 
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exercise of an admitted discretion is that an administrative agency act in good 
faith and not in abuse of its discretion. 


To the Architect of the Capitol, April 3, 1967: 


By letter of February 23, 1967, you requested our decision regard- 
ing the reduction of the 10 percent general retention from the partial 
payments otherwise due Baltimore Contractors, Inc., under contract 
ACho-264. Also, by letter of February 28, 1967, your counsel fur- 
nished additional information regarding this matter. 

Article 1-07(a) of the General Provisions of the contract provides 
that partial payments may be made to the contractor on a monthly 
basis on estimates made and approved by the contracting officer. Para- 
graph (b) of the article, insofar as pertinent, provides: 

In making such partial payments there shall be retained 10 percent on the 
estimated amount until final completion and acceptance of all work covered by 
the contract: Provided, however, That the Contracting Officer, at any time after 


50 percent of the work has been completed, if he finds that satisfactory progress 
is being made, may make any of the remaining partial payments in full * * *. 


On several occasions, after completion of 50 percent of the work, 
the contractor requested the contracting officer to make no further 
retentions and to release part of the previous retentions. A consent 
of surety to a reduction in the retained percentage has been furnished. 
However, the contracting officer has evaluated the contractor’s per- 
formance and, taking into consideration time extensions for extra 
work, changes, or delays, it is his opinion that satisfactory progress is 
not being made and that the contractor will be liable for liquidated 
damages. In that regard, in a letter of February 24, 1967, to the con- 
tractor, the contracting officer advised : 

Minute evaluation of all factors and facts of record by our office in the light 
of the present status of completion of your contract, giving your Company every 
benefit of doubt which could properly be resolved in your favor, has established 
that the contractual completion date, i.e. the date on which your Company was 


required to have completed all work under your contract, taking into considera- 
tion all allowable time extensions, has passed some time ago. 


Therefore, the contracting officer has denied the contractor’s re- 
quests for reduction of the percentage retention. The contractor, 
on the other hand, has contended that it is not late in performance 
and that it will complete the contract on time. It further contends 
that even if it is late, the delays occurred early in contract perform- 
ance and more recent performance has been satisfactory and that 
if liquidated damages do accrue, the amount thereof is not likely to 
exceed $50,000. On such bases, the contractor does not believe that the 
contracting officer is justified in continuing to withhold approximately 
$1,000,000 which has been retained under article 1-07(b). It has re- 
quested that the contracting officer release to the contractor amounts 
retained which are in excess of $588,500, representing 10 percent of 
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50 percent of the contract price or $11,770,000. Further, it is the con- 
tractor’s position that the continued retention of the contract fund 
which it has requested to be released constitutes a constructive order 
to accelerate the work and that the continuance of the retention will 
result in a claim for extra costs resulting from acceleration. 

In view of the foregoing, several questions are presented to us 
for consideration as follows: 


(1) Is the contractor correct in his assumption that, if the present perform- 
ance of the work is satisfactory, the contracting officer is warranted in con- 
cluding that “satisfactory progress is being made” within the meaning of Article 
1-07 of the contract even though the Architect of the Capitol finds the work is 
behind schedule; or, is the Architect of the Capitol correct in judging that this 
provision requires a determination of satisfactory progress of the work under 
the contract as a whole, in order to meet the requirements of Article 1-07? 

(2) If, after a careful assessment of the work, it is the opinion of the con- 
tracting officer that any time extensions due for extra work, changes, or delays 
will still subject the contractor to liquidated damages by the time the contract 
is completed, can it under such circumstances be legally certified by the con- 
tracting officer that satisfactory progress is being made within the meaning of 
Article 1-07? 

(3) Would a certification of satisfactory progress under such circumstances 
foreclose the right to assess liquidated damages when the contract is com- 
pleted, since assessment of damages is a penalty for nonsatisfactory performance? 

The fourth question is whether this office is correct in its view that, even 
should the answer to question (1) be in the contractor’s favor, a reduction of 
moneys already retained cannot be properly made at this time, but only the 
remaining 15 percent of the work may be paid for in full, prior to completion. 


Partial payments are made by the Government for the purpose of 
providing timely financial assistance to contractors. The general 
retention from partial payments, however, is for the purpose of pro- 
viding protection to the Government and the surety in the event of 
unsatisfactory performance by the contractor and also to insure that 
the contractor will perform the work with all due vigor. 

Although article 1-07(b) authorizes total partial payments to 
the contractor at any time after the 50-percent mark of completion 
has been reached when the contracting officer finds that “satisfactory 
progress” is being made, the term “satisfactory progress” is not defined 
or otherwise amplified. Actually, whether “satisfactory progress” is 
being made is largely a matter of fact. See, for example, Patterson v. 
Alabama Vermiculite Corporation, 149 F. Supp. 548, 558; Zhe Aven- 
ger, 251 F. 19. Without definition, it is difficult to say that one ap- 
proach may be altogether right and another entirely wrong. The 
contractor suggests that whether “satisfactory progress” is being 
made is solely dependent upon its current contract progress. However, 
following that theory, if a contractor has been performing poorly 
under the contract, but 1 month after 50 percent of the work is com- 
pleted it has a month of satisfactory progress, then it would be entitled 
to have partial payments in full. On the other hand, another contractor 
which has been performing satisfactorily during the initial contract 
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period, and has made unsatisfactory progress for a subsequent month, 
but continues on schedule or ahead of it, would not be entitled to release 
of retentions. The contracting officer’s theory, however, would require 
in some cases the further accumulation of retentions which already 
may be grossly in excess of any probable damage to the Government. 
Another possible theory that neither party has suggested is the view 
that if there is no present likelihood that the contractor will be 
terminated for default under the contract defaults clause, it could 
be said that the contractor is making “satisfactory progress” within 
the meaning of article 1-07 (b). 

The contracting parties, of course, have a mutual interest in seeing 
that the work is completed. At the same time while article 1-07 fosters 
the needs of the contractor for financial assistance in the progress of the 
work, it also protects the interests of the Government and the surety 
in the event of unsatisfactory performance by the contractor. These 
concepts should, in our opinion, temper the application and adminis- 
tration of article 1-07(b). 

Under this provision of the contract, the contracting officer is re- 
quired to make the determination of “satisfactory progress” and it 
would not be proper for our Office to substitute our judgment for his. 
In view of the foregoing, we think there is no inflexible rule as to what 
constitutes “satisfactory progress,” but rather that any meaning of the 
term should be tempered by both the mutual and divergent needs of the 
contracting parties. Thus, it would not seem to be inappropriate for the 
contracting officer to take into consideration more than the fact that the 
contractor will be late in performance and will be subject to the assess- 
ment of liquidated damages. We see no reason why the contracting of- 
ficer could not also consider, for example, the contractor’s present per- 
formance and the prospects of the contractor actually completing the 
work and whether the Government will, in such circumstance, be ade- 
quately protected by the 10 percent withheld during the first half of 
contract completion if final completion is deficient. The attitude of the 
surety for whose protection the retention is also made is entitled to some 
weight in this regard. 

In view of the foregoing, we do not believe that question (1) can be 
answered categorically by advising that either the contractor’s or the 
contracting officer’s theory is wholly correct. In our view, the contract- 
ing officer is solely responsible for determining whether “satisfactory 
progress” is being made by a contractor, and such determination is a 
matter of judgment which necessarily involves projected late perform- 
ance as well as other factors relating to the mutual and divergent in- 
terests of the parties and the surety. 
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In this posture, the contracting officer is not precluded from finding 
“satisfactory progress” merely because he is of the opinion that the 
contractor will be subject to liquidated damages when the contract is 
finally completed. As indicated above, other factors could, and possibly 
should, influence his decision. The second question is answered 
accordingly. 

With respect to the third question, it does not appear to us that it is 
necessary to determine whether payment to the contractor of retained 
percentages following a determination of satisfactory progress would 
necessarily foreclose the Government’s right to liquidated damages for 
late performance. Any doubt in the matter could be resolved through 
advice to the contractor that release of retained percentages is with- 
out prejudice to the Government’s right to assess liquidated damages. 
As a matter of fact, the contractor has advised our Office that it would 
be willing to acknowledge such a reservation by the Government. 

With respect to the fourth question, inasmuch as article 1-07 (b) 
recognizes that the determination of satisfactory progress may be made 
“at any time” after 50 percent of the work has been completed and that 
the “remaining” monthly partial payments may be made in full, we 
feel that only future, as distinguished from past, retentions may be 
released. While, as an accounting matter, the payment requisitions show 
retentions based upon the total value of work performed to date, article 
1-07(b) has reference to retentions from each month’s contract earn- 
ings. Thus, language of the article should prevail. Hence, if at the time 
the contracting officer determines that the work is proceeding satisfac- 
torily only 15 percent of the work remains to be accomplished, the pay- 
ments for that portion of the work may be made in full. However, if 
it is determined that, based upon the information which was previously 
before the contracting officer, the prior determinations were erroneous, 
it would be appropriate to release previous retentions erroneously 
made. 

In addition to the foregoing questions, it is stated in your letter that 
any decision of the contracting officer not to reduce the 10 percent re- 
tainer prior to completion of the contract, regardless of its progress, 
cannot give rise to any legitimate claims on the part of the contractor or 
constitute grounds for breach of contract because the reduction of the 
retainer is a matter of discretion. Our opinion is requested with re- 
spect to this view. 

Where it is determined by the contracting officer under article 1- 
07(b) that the 10 percent retention will not be reduced because satis- 
factory progress is not being made, we agree that such action does not 
constitute a breach of contract. We have held that a contract provision 
authorizing the complete liquidation of remaining partial payments is 
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discretionary. See A-96745, June 29, 1939. However, see in this connec- 
tion, 2 Am. Jur. 2d Administrative Law, section 192, where it is stated : 


Generally speaking, the only restraint upon the exercise of an admitted dis- 
cretion by an administrative agency is that it act in good faith and not in abuse 
of its discretion. * * *. 


[ B-160845 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Break 
in Service 


An enlisted member of the uniformed services whose two tours of active duty, 
interrupted by an inactive Reserve status of less than 3 months, exceeded 21 
months, upon reenlisting in a Regular component may add both active duty tours 
to qualify for the variable reenlistment bonus authorized by 37 U.S.C. 308(g), 
nothing in the implementing Directive suggesting that the required 21 months of 
active service for eligibility to a variable reenlistment bonus must be continuous 
active service with no break immediately preceding a reenlistment in a Regular 
component, or that a 3-month break in service would affect a member’s critical 
skill, and 37 U.S.C. 308(a) recognizing for the purposes of the Regular reenlist- 
ment bonus a break in active service that does not exceed 3 months. 


To the Secretary of Defense, April 12, 1967: 


Further reference is made to letter dated February 7, 1967, from the 
Assistant Secretary of Defense (Comptroller), requesting decision 
whether the “21 months of active service” required by DOD Directive 
1304.10 for eligibility for payment of the variable reenlistment bonus 
must be continuous active service and, if not, whether a break in serv- 
ice of not to exceed 3 months would preclude the payment of the vari- 
able reenlistment bonus, if otherwise proper. 


The specific questions upon which decision is requested are set forth 
and discussed in Committee Action No. 393 of the Military Pay and 


Allowance Committee, Department of Defense. The questions are as 
follows: 


(1) In the situation considered in the Decision of the Comptroller General, 
B-158477, of December 5, 1966 an enlisted member had served on active duty 
from November 28, 1962, through November 27, 1964. Commencing November 28, 
1964, he had an inactive Reserve status until April 18, 1965, and on April 19, 1965, 
he reenlisted in the regular component, for which no regular reenlistment bonus 
was authorized. He served until March 25, 1966, at which time he was discharged 
and reenlisted in the regular component on March 26, 1966. He was then entitled 
to be paid a regular reenlistment bonus. It was decided that he was not entitled 
to be paid a variable reenlistment bonus for the March 26, 1966 reenlistment. 

Assuming similar facts, except that the member first served in the status of a 
Regular upon his reenlistment March 26, 1966, and had inactive Reserve status 
commencing November 28, 1964, until January 18, 1965, would he be entitled to 
be paid a variable reenlistment bonus for the March 26, 1966 enlistment? 

(2) If the answer to Question (1) is in the negative, would a period of in- 
active Reserve status of lesser duration make any difference? 


The variable reenlistment bonus is authorized in 37 U.S.C. 308(g), 
which was added by section 3 of the act of August 21, 1965, Public Law 
89-132, 79 Stat. 547, and which provides, in pertinent part, as follows: 


(g) Under regulations to be prescribed by the Secretary of Defense, or the 
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Secretary of the Treasury with respect to the Coast Guard when it is not oper- 
ating as a service in the Navy, a member who is designated as having a critical 
military skill and who is entitled to a bonus computed under subsection (a) of 
this section upon his first reenlistment may be paid an additional amount not 
more than four times the amount of that bonus * * *., 


Regulations issued by the Secretary of Defense pursuant to 37 
U.S.C, 308(g) are contained in DOD Directive 1304.10, dated Decem- 
ber 18, 1965, and paragraph ITI.E. of the Directive (as amended 
January 14, 1966) which prescribes requirements for eligibility for 
the variable reenlistment. bonus provides, in pertinent part, as follows: 

2. Has completed at least 21 months of active service (other than active duty 
for training) before discharge, release from active duty, or extension of his initial 
term of enlistment. 

3. Reenlists in a regular component of the Service concerned within three (3) 
months (or within a lesser period if so prescribed by the Secretary of the Mili- 
tary Department concerned) after the date of his discharge or release from 
compulsory or voluntary active duty (other than for training), or extends his 


enlistment, so that the reenlistment or enlistment as extended provides a total 
period of active service not less than sixty-nine (69) months. * * *. 


As pointed out in the committee action, since the member in the 
situation described in our decision of December 5, 1966, B—-158477, had 
served less than 21 months in his current enlistment prior to his dis- 
charge on March 25, 1966, we said that he could meet the prescribed 
service requirements only if the regulations permitted the counting of 
his prior active service which was separated from his April 1965 en- 
listment. by more than 4 months of inactive service. Because of that 
break in active service, we noted that the member’s enlistment from 
November 1962 to November 1964 and his enlistment in April 1965 
are disregarded for reenlistment bonus purposes under 37 U.S.C. 308 
(a) and since such service is excluded under that provision, we con- 
cluded that authority to include active service prior to that period 
of inactive duty should be recognized for purpose of 37 U.S.C. 308(g) 
only on the basis of regulations clearly and specifically providing 
therefor. Since the cited regulations contained no specific provision 
authorizing the counting of such prior active service, we held that 
the member was not entitled to the variable reenlistment bonus. 

In discussing the problem, the committee action refers to the naval 
service and states that enlisted members of the Reserve may serve on 
active duty for 1 year, are then released from active duty for 2 days, 
are recalled to active duty, serve 6 months, are again released for 2 days 
and recalled for 6 months. These members, it is stated, are desirable 
as enlistees in the Regular service and upon enlistment as Regulars are 
entitled to be paid a reenlistment bonus authorized under 37 U.S.C. 
308(a). It is further stated that these members may have 21 months 
of prior active service in a series of tours separated by intervals of 
inactive duty of only a few days. It is pointed out that, to enhance the 
attractiveness of enlistment as Regulars, entitlement to variable re- 
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enlistment bonus under 37 U.S.C. 308(g) is obviously desirable. The 
committee action further states that if a break in service of any period 
less than 3 months, particularly a break of 1 or 2 days, would render 
such a member ineligible to be paid a variable reenlistment bonus, 
some modification, as appropriate, in the law or applicable regulations 
may be necessary. 

We understand the first question to involve a member who served on 
active duty in a Reserve status from November 28, 1962, to Novem- 
ber 27, 1964; in an inactive duty status from November 28, 1964, to 
January 18, 1965; in an active duty status from January 19, 1965 to 
March 25, 1966; and who enlisted in a Regular component for the 
first time on March 26, 1966. 

One of the requirements for payment of the regular reenlistment 
bonus authorized by 37 U.S.C. 308(a) is that the member reenlist 
in a Regular component within 3 months after the date of his dis- 
charge or release from active duty. Hence, for purposes of the regular 
reenlistment bonus, the law recognizes a break in active service of not 
to exceed 3 months. 

Although subsection (g) of section 308 contains no language simi- 
lar to the regular reenlistment bonus provision of subsection (a), which 
permits a break in active service of not to exceed 3 months, subsection 
(g) appears to permit payment of a variable reenlistment bonus to 
any otherwise qualified member who is “entitled to a bonus computed 
under subsection (a) of this section upon his first reenlistment.” Thus, 
the law itself suggests that a break in service of not to exceed 3 months 
would furnish no basis for questioning payment of a variable reenlist- 
ment bonus otherwise payable. 

While the above-cited DOD Directive 1304.10 makes no mention of 
a break in service in computing the requirement that the member com- 
plete “at least 21 months of active service” before discharge or release 
from active duty, we find nothing in that Directive which would indi- 
cate that the 21 month active service requirement must be continuous 
active service with no break whatsoever immediately preceding a reen- 
listment in a Regular component. Also, the Directive contains nothing 
which suggests that a 3 month break in service would adversely affect 
a member’s critical military skill. In the circumstances, we are inclined 
to the view, that the DOD Directive permits a break in service of not 
more than 3 months in computing the 21 month active service 
requirement. 

On the basis of the facts presented in question 1, and since the mem- 
ber’s break in active service was less than 3 months, he may be con- 
sidered as having met the 21 month active service requirement for vari- 
able reenlistment bonus purposes. Accordingly, question 1 is answered 
in the affirmative and no answer is required to question 2. 
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Officers and Employees—Transfers—Service Agreements—Gov- 
ernment v. Particular Agency Service 

Although an employee who had executed an agreement to remain in Government 
service for 12 months incident to an agency transfer, voluntarily returned to his 
former agency within a week, alleging position dissimilarity, he may be re- 
imbursed by the agency acquiring his services for the short period of time for the 
travel and transportation expenses he incurred, the agreement requiring only 12 
months of Government service. However, the agency to which the employee re- 
turned should be informed of the agreement in the event it should be violated, and 
future agreements to avoid a similar situation should require the agreed period 
of service incident to a transfer to be performed under a particular agency. 
To Raymond Kurlander, Civil Aeronautics Board, April 14, 1967: 

Your letter of February 28, 1967, reference B-28, enclosing a voucher 
for $617.58, covering expenses incurred for travel, transportation 
and shipment of household effects by a former employee of the Civil 
Aeronautics Board, requests our decision whether the voucher prop- 
erly may be certified for payment. 

The expenses of travel and transportation were incurred incident to 
the transfer of the employee from the Defense Supply Agency, Boston, 
Massachusetts, to the Civil Aeronautics Board, Washington, D.C., 
effective December 10, 1966. 

Your letter relates that the employee’s travel to Washington oc- 
curred on December 10, 1966. His immediate family traveled on De- 
cember 14, 1966, and his household goods were moved on the same 
date. Incident to his transfer the employee executed the agreement 
required by section 28 which was added to the former Administrative 
Expenses Act of 1946 by section 2 of the act of July 21, 1966, Public 
Law 89-516, 80 Stat. 325, 5 U.S.C. 5724, to remain in the Government 
service for 12 months following his transfer. 

At the close of business on December 15, the employee voluntarily 
separated from the Board to return to his former position with the De- 
fense Supply Agency in Boston. The following reason is said to have 
been submitted by the employee in regard to his resignation: 


Employee desires to return to his former position of appropriation accounting 
rather than continue with the Board as auditor (transportation utilities), which 
position involves the application of commercial type auditing techniques. 


Your letter expresses the view that the employee’s action in accept- 
ing the appointment with the Board and then returning to his former 
agency within a week was not in the interest of the Government; that 
neither the Board nor his former agency derived any benefit from his 
actions, We understand from your expressed statements that the Board 
administratively finds that the employee’s actions were not for reasons 
beyond his control or acceptable to your agency. 
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In that regard we note from a memorandum in the transmitted file 
that nothing was said or suggested to the employee that he did not 
measure up to the requirements of his position with the Board. In fact 
the opinion of his apparent supervisor is that had he remained with the 
Board he would have performed well as a Board auditor. 

Supplementing your primary inquiry concerning the payment of the 
voucher you ask, in view of the fact that you no longer have control 
over the employee, whether the voucher, if payment is authorized, 
should be paid currently or after completion of his agreed 12 months 
of Government service. 

In our decision of May 9, 1952, 31 Comp. Gen. 588, we construed a 
statutory requirement for a continued service agreement that is com- 
parable to that required by said section 28 above. In that decision we 
ruled in part as follows: 


Under the agreement signed by the employee, referred to in question 1, the 
employee agreed to remain in “the Government service” for a period of 12 
months following the effective date of the transfer, unless earlier separated for 
reasons beyond his control and acceptable to the agency. While under the terms 
of that agreement the employee could not be considered as having breached his 
agreement solely by reason of a transfer prior to the expiration of the agreed 
period of service so as to make him liable for the expense of travel and transpor- 
tation from the United States to his post of duty, he would have to fulfill the 
requirements of the agreement with the agency to which he transfers before being 
entitled to return expenses. However, in the absence of a new agreement, such as 
referred to above incident to a transfer, an employee may be considered as being 
entitled to the expenses of travel and transportation to and from his post of 
duty outside the continental United States, provided he would have been entitled 
thereto at the time of his return had he continued in the agency in which origi- 
nally employed. 


The rationale of the decision 31 Comp. Gen. 588 was followed in our 
decision of May 16, 1961, B-145657, concerning an agreement “to re- 
main in the Government service for 12 months” entered into by an em- 
ployee for employment in the contiguous 48 States, pursuant to the act 
of July 5, 1960, 74 Stat. 327, now codified as 5 U.S.C. 5723(b), con- 
cerning manpower shortage positions. 

The principle enunciated in those decisions is for application in the 
present case. The employee executed the agreement required by the 
statute and has remained continuously in the Government service 
since his transfer to the position under the Civil Aeronautics Board. 
That was all he was required to do under the terms of the statute and 
the agreement. he executed. 

Admittedly, the extreme situation evidenced by the instant case may 
not be in the interest of the Government. Continued service agree- 
ments, such as the one executed by the employee involved, do not pro- 
tect the employing agency against a transfer (with no break in serv- 
ice) of the employee prior to completion of the agreed upon period of 
service, and in certain instances may fail to adequately protect the in- 
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terest of the Government as a whole. Such fact, however, does not 
justify the conclusion that an employee who transfers, with no break 
in service, to another agency prior to the expiration of the 12-month 
period specified in an agreement, such as is here involved, thereby 
breaches such agreement when, in fact, he does not. 

It would be a simple matter to guard against reoccurrences of situa- 
tions such as here involved by changing the wording of the agree- 
ment to be executed by the employee so as to specify that the required 
period of service to be served under the particular agency concerned 
rather than “in the Government service.” Compare decision of Novem- 
ber 21, 1966, B—160092. 

Accordingly, if otherwise correct, you properly may certify the 
voucher which is returned herewith for a current payment. 

We suggest that the Defense Supply Agency be informed of the 
agreement so that appropriate collection action could be taken if the 
employee violates the agreement at some later date. 


[ B-159877 
Transportation—Freight Forwarders-—Common Carrier Liability 


To exonerate freight forwarders—carriers in dealing with customers, although 
shippers in their relationship with underlying carriers, and, therefore, subject to 
section 20(11) of the Interstate Commerce Act—from liability for the damage to 
electrical instruments shipped by the manufacturer to a Government contractor, 
the forwarders under section 20(11) must affirmatively show the damage was oc- 
casioned by the shipper, acts of God, the public enemy, public authority, or the 
inherent vice or nature of the commodity, and the bills of lading evidencing that 
the damage to the equipment was occasioned by rough handling en route, a prima 
facie case of carrier liability is established, and the freight forwarders unable to 
meet the burden of proving they were free of negligence in handling the shipment 
are liable to the Government for the damage. 


Property—Public—Damage, Loss, Etc.—Packing, Ete., Sufficiency 


To eseape liability for damages to a shipment on the basis of “improper packing,” 
a carrier must show the improper packing was the sole cause of damage, that 
the defect was latent and concealed, and not discernible to the ordinary observa 
tion of agents of the carrier, and that the carrier was free of negligence in ban- 
dling the shipment. Therefore, a carrier accepting a shipment alleged to have been 
defectively packaged—a discernible and not a latent defect—-which it should 
have refused to accept, and unable to prove that “no fault on its part contributed 
to the cause of the damage” is liable for the damage claim of the Government. 


Claims—Evidence to Support—Administrative Records Contrary 
to Allegations—Doubts Resolved in Favor of Government 


In a dispute over a question of fact, evidence furnished by the carrier casting some 
doubt on the adequacy of the packing methods used by the shipper is not enough 
to set aside a contrary conclusion in an administrative report under the rule of 
the accounting offices of the Government to accept an administrative report as 
correct in the absence of sufficiently convincing contrary evidence. 





SS 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 741 


To the Republic Carloading & Distributing Co., Inc., April 19, 1967: 


Reference is made to your letter of March 21, 1967, and to earlier 
letters, relative to our damage claim TK-826364, for $54,404.48 
(your claim 74428), which represents the cost of replacing four Brush 
Mark 200 Recorders, Model 15-1787-71, damaged while being trans- 
ported under Government bills of lading B-8112193 and B-8480902, 

The damage claim was referred here for collection by the National 
Aeronautics and Space Administration (NASA). At your request, we 
withheld collection action and have since received from you addi- 
tional evidence furnished with your letters dated October 7, 11, 28, 
December 22, 1966, and March 21, 1967. Also, NASA sent us a detailed 
report on the damage claim. 

We have carefully reviewed the record in this case—including the 
photographs of the damaged containers enclosed with your March 21st 
letter—and have concluded that we cannot exonerate Republic from 
liability for the damage claim. 

The claim arises from damages discovered on two shipments of 
recorders described on the bills of lading as electrical instruments, 
NOI. They were tendered to your company in July 1967 at Cleveland, 
Ohio, by the shipper, Brush Instruments, who consigned them to 
General Dynamics/ Astronautics, San Diego, California, a NASA con- 
tractor. One shipment of four cartons, weighing a total of 2,056 
pounds, is covered by your commercial bill of lading dated July 16, 
1964 (shipper’s No. 71-10620) ; the other shipment of three cartons, 
weighing 1,524 pounds, is covered by your commercial bill of lading 
dated July 31, 1964 (shipper’s No. 71-11308). Both bills of lading 
were converted at destination to Government bills of lading and con- 
tain these annotations : 

CARRIER PLEASE NOTE: 
CAUTION—VERY DELICATE INSTRUMENTS 
DO NOT DROP—PLEASE HANDLE WITH GREAT CARE 
HIGH VALUE EQUIPMENT 

NOTE: TO BE CONVERTED TO GOV'T BILL OF LADING AT DEST. 

The first shipment arrived at the consignee’s plant on July 27, 1964, 
and Republic’s delivered receipt or freight bill contains the hand- 
written notation “All ctns gouged ;” the second shipment arrived at 
the consignee’s plant on August 11, 1964, and the receipt contains the 
handwritten phrase “3 ctns show damage.” 

The second shipment was unpacked on August 11, 1964, and a report 
concerning the damage prepared on that date by the consignee’s traffic 
representative indicates that an inspection by an inspector of the Atchi- 
son, Topeka and Santa Fe Railroad (Santa Fe) was scheduled for 
August 14, 1964. In the report, the traffic representative states that 
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in his opinion, the packing was adequate for the mode of transporta- 
tion used ; and that the damage was caused by “Rough Handling, Item 
Received A Severe Impact. It is possible that the items were up-set 
while in transit.” 

The first shipment was unpacked on August 15 and a similar report 
prepared by the same traffic representative indicates that it was to be 
inspected on the same day as the second shipment; it also contains the 
same observations concerning packing and a similar explanation of the 
cause of the damage. Photographs of the cartons, apparently similar 
to the ones sent here with your letter of March 21st, were taken by the 
consignee before and during the unpacking. 

The inspector’s reports, each on a Santa Fe form headed “DAM- 
AGE INSPECTED AFTER DELIVERY” show, among other 
things, that in the inspector’s opinion, the damage to the containers 
was sufficiently evident to have been noted by normal visual inspection 
when unloaded and that the condition of the contents was a result of 
the action causing the damage to the containers. In describing the 
nature and extent of damage to the second shipment, the inspector 
states that “elec. cartridges are out of line and base holding same is 
badly bent and many parts are lying on floor of crate. Machine is out 
of line—will have to be returned to shipper for repairs.” In his report 
on the first shipment, the inspector makes similar observations con- 
cerning the containers and states that “the electric cartridges in these 
machines have been damaged and are out of line and machines seem 
to be out of square. Consignee does not have anyone here that can 
repair and will have to be returned to shipper for repairs.” 

The damaged recorders were returned to the shipper, who de- 
termined that they were not reparable but that they were salvageable. 
Replacement recorders were procured by General Dynamics at a net 
cost of $54,404.48 to the Government. Demand by NASA upon your 
company for payment of that amount proved unavailing and the claim 
was referred here for collection. 

Republic is a freight forwarder regulated under Part IV of the 
Interstate Commerce Act, 49 U.S.C. 1001-1022; section 413 of that act, 
49 U.S.C. 1013, makes section 20(11) of Part I of the act applicable 
to freight forwarders. The Supreme Court has stated that section 
20(11) of the Interstate Commerce Act codified the common law rule 
making a carrier liable without proof of negligence for all damage to 
the goods transported by it unless it affirmatively shows that the dam- 
age was occasioned by the shipper, acts of God, the public enemy, 
public authority, or the inherent vice or nature of the commodity. 


Secretary of Agriculture v. United States, 350 U.S. 162, 165-166, n. 9 
(1956). , 
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The court also has held that under section 20(11), in an action to 
recover from a carrier for damage to a shipment, the shipper estab- 
lishes a prima facie case when he shows delivery in good condition, 
arrival in damage condition and the amount of damages. Thereupon, 
the burden of proof is upon the carrier to show both that it was free 
from negligence and that the damage to the cargo was due to one of the 
excepted causes relieving the carrier of liability. Missowrt Pacific 
Railroad Company v. Elmore & Stahl, 877 U.S. 134, 138 (1964). 

We believe that the evidence in this case establishes for the Govern- 
ment a prima facie case of Republic’s liability for the damages to the 
two shipments. Thus, Republic has the burden of proving that the 
shipment was not delivered in good order, that it was delivered by it in 
good condition or that the excepted causes are applicable, and it was 
free of negligence. L. EF. Whitlock Truck Service, Ine. v. Regal Drill- 
ing Company, 333 F. 2d 488 (1964). In Super Service Motor Freight 
Oo. v. United States, 350 F. 2d 541, 543 (1965), the court said: 


* * * once the shipper has proved a prima facie case, the burden of proof shifts 
to the carrier and remains there. 
In our view, Republic has not met this burden. 

The evidence sent in by you and the record generally shows that 
Republic does not dispute the fact that the Government has a prima 
facie case of carrier liability; rather, it shows that Republic believes 
that the damages were caused by one of the excepted causes, namely, 
the act of the shipper in improperly packing the recorders for 
transportation. 

You originally set forth and have since abandoned the argument 
that the shipper incorrectly described the shipments on the bill of 
lading and that the correct description was one which would restrict 
the carrier’s liability for the value of the commodity to an amount not 
exceeding $5 per pound. We note that this argument is not designed to 
except Republic from liability; it merely would limit that liability. 

In support of the argument that the shipper improperly packaged 
the goods for transportation, you furnished evidence (including the 
photographs referred to earlier) obtained from the Santa Fe, the un- 
derlying rail carrier that actually performed the major part of the 
transportation ; its materiality depends upon an understanding of the 
functional relationship between surface freight forwarders and their 
customers and between those forwarders and the carriers who actually 
perform the transportation service; it also depends upon the fact 
that in this particular case similar tariff packing and packaging 
specifications were in effect between Republic and the shipper and be- 
tween Republic and Santa Fe. 


277-066 O-68—49 
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Surface freight forwarders generally are considered as carriers in 
their dealings with their customers and as shippers in their relation- 
ships with underlying carriers. Chicago, Milwaukee, St. Paul & Pacific 
Railroad Co. vy. Acme Fast Freight, 336 U.S. 465 (1949). While our 
claim for damages is against Republic, the evidence submitted by Re- 
public concerns Republic’s claim for damages against Santa Fe. 

The damaged articles were electronic recorders (oscillographs) 
and, as between Republic and Santa Fe, are classified under item 
34580 of Uniform Classification 6, I.C.C. A-6. In that connection, you 
furnished a letter dated October 6, 1966, to Republic from Santa Fe, 
which says in part: 

Our investigation has disclosed that these expensive electronic instruments 
were shipped in inadequate containers, not meeting Uniform Freight Classifica- 


tion Tariff requirements, hence no responsibility rests with rail carriers, and 
your claim is respectfully disallowed. 


You also furnished a copy of a letter dated May 30, 1966, from the 
Uniform Classification Committee to Santa Fe, in which the Chair- 
man of the Committee concludes that the oscillographs were improp- 
erly packed and should have been shipped in boxes made of metal or 
wood, which comply with Rule 140, section 120, UFC 6. 

The tariff applicable to the services furnished by Republic is Freight 
Forwarders Tariff Bureau Westbound Tariff No. 2-A, LC.C.—-F-.F. 
No. 58. That tariff is governed by the LCL ratings and the rules in 
Consolidated Freight Classification No, 22, I.C.C. OC-66; item 34580 
and the pertinent packing specifications in CFC 22 read substantially 
the same as item 34580 and the pertinent packing specifications in 
UFC 6. Thus, the evidence submitted to you by Santa Fe could be 
said to also support the conclusion that the shipments were improperly 
packed when tendered to Republic by the shipper. However, this con- 
clusion is questioned by the Lewis Research Center, NASA, the agency 
administering the General Dynamics/Astronautics contract. In its 
report to us, NASA says in part: 


Our review reveals that the time the damage was surveyed by appropriate 
Government personnel, we found that the shipment was packaged properly in 
accordance with the National Motor Freight Classification (NMFC) and Uni- 
form Freight Classification (UFC)—This being verified by the Government 
Transportation Officer at Convair. Furthermore, the vendor (Brush Instruments) 
has shipped approximately 2,000 similar consoles in the same or similar type 
packaging. The packaging involved meets or exceeds the requirement of the 
UFC Code. Brush Instruments had indicated that the consoles have been damaged 
in the past; however, in each instance, the damage has been assessed to the car- 
rier due to improper handling and not due to improper packaging. 


This raises a dispute over a question of fact; in such cases it has long 
been the rule of the accounting offices of the Government to accept the 
administrative report as correct in the absence of sufficiently convinc- 
ing contrary evidence. 41 Comp. Gen. 47, 54 (1961). Although the 
evidence furnished by you cast some doubt on the adequacy of the 
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packaging methods used by the shipper, we are not convinced that it is 
enough to set aside the contrary conclusion in the administrative 
report. 

Assuming that the recorders were improperly packed and that the 
improper packing was the proximate cause of the damage (and noth- 
ing in the record so indicates), to exonerate Republic from liability, 
the evidence must show that the improper packing was the sole cause 
of the damage, that the defect was latent and concealed and not dis- 
cernible to the ordinary observation of agents of the carrier, and that 
Republic (or its agents) was free of negligence in handling the ship- 
ment. See the Super Service Motor Freight and L. FE. Whitlock Truck 
Service cases cited above. See, also, Wells Laundry & Linen Supply Co. 
v. Acme Fast Freight, Inc., 85 A. 2d 907, 909 (1952): “to escape 
liability, it is incumbent upon the carrier * * * to prove that the ship- 
ment falls within one of the categories referred to [the exceptions] and 
that no fault on its part contributed to cause the damage ;” and North- 
western Marble & Tile Co. v. Williams, 151 N.W. 419, 420 (1915): 
“the proof must bring the case ‘entirely and perfectly within the 
exception.’ ” 

In our view, the evidence of record does not show that “no fault on 
its [Republic’s] part contributed to cause the damage;” in fact, the 
inspection reports prepared by General Dynamic’s traffic representa- 
tive and by the Santa Fe inspector raise an inference that the ship- 
ments were subjected to rough handling while in the hands of the 
carriers. Further, the assumption that the goods were improperly 
packed for shipment is based primarily on the fact that each recorder 
weighed over 500 pounds and that under the applicable freight classi- 
fication they should have been packed in boxes made of metal or wood. 
If true, question arises whether the defective packaging was in fact 
latent and not discernible to the carriers’ agents or whether the carriers’ 
agents should have refused the shipments. 

For these reasons and as indicated above we believe that Republic 
is liable for the damage claim of $54,404.48 and we therefore will re- 
sume our collection action. 


[ B-160909 J 
Bids—Evaluation—Delivery Provisions—Desired and Later Cutoff 


Dates 


Although an award to the low bidder offering delivery within 90 to 120 days after 
receipt of an order under an invitation which, ambiguous as to whether a maxi- 
mum delivery schedule of 90 days was desired or whether an offer of a later 
delivery date would be without prejudice to the evaluation of a bid, inadequately 
informed bidders of the standards their bids had to satisfy will not be disturbed 
as cancellation of the award made to the lowest bidder in good faith would not 
be in the best interests of the Government, future invitations, when early de- 
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livery is not essential, should provide a desired delivery date and a later cutoff 
date. 

Bids—Evaluations—Delivery Provisions—Acceptance of Other 
Than Required Date 


A reservation to the Government in an invitation to bid of the right to make an 
award to the responsive bidder offering the closest delivery time to the required 
delivery date when no responsible bid meeting the delivery date specified is 
received is an ambiguity, the provision not meeting the standards of section 
1-1.316-2(c) of the Federal Procurement Regulation, as a bidder is left to guess 
at the extent of deviation which will satisfy the Government, and the reservation 
detrimental to the competitive bidding system, the reserved right of the Gov- 
ernment should be eliminated from the bid form. 41 Comp. Gen. 599, modified. 


To the Administrator, Veterans Administration, April 19, 1967: 


Reference is made to your letter of March 9, 1967, in response to our 
request for a report on a protest from National Steel Partition Com- 
pany, Incorporated (National), against an award under Invitation 
for Bids No. 5024-67-23 issued January 12, 1967, by the Supply Divi- 
sion, Veterans Administration Hospital, Palo Alto, California, for 
469 wardrobe type steel lockers. National contends that the low bid, 
submitted by Lyon Metal Products, Incorporated, of Burlingame, 
California (Lyon), was not responsive to the delivery date require- 
ments and, therefore, that award should be made to the next low 
bidder, National, whose bid was responsive to all terms of the invita- 
tion including the delivery date requirements. 

The invitation, on page 3, provided : 


SPECIFY TIME FOR DELIVERY: ---------. DAYS 
AFTER RECEIPT OF ORDER (IF NO TIMB FOR DELIVERY IS 
SPECIFIED, 90 DAYS WILL BH ALLOWED FOR DELIVERY) 


VA Form 10-1130 of August 1965, a supplementary form containing 
additional terms and conditions, provides at paragraph 1(ii) : 

(ii) When delivery time is scheduled in the invitation, delivery will be made 
as scheduled. Bids offering delivery differing from that required will be rejected 
as not responsive, unless no otherwise responsive bid is received offering delivery 


within the required time. In such event, the Government reserves the right to 
make the award based on the closest delivery time thereto. 


No other provisions in the invitation deal with delivery dates. In 
particular, there is no explicit mention of a required delivery date. 

The protesting bidder, National, submitted a bid of $54.50 per locker, 
or $25,560.50 overall, less 20 day prompt payment discount of one half 
of 1 percent, and with 30 to 90 day delivery indicated in the appropri- 
ate space on page 3 of the invitation. Lyon offered a bid price of $50.30 
per locker, or $23,591.64 total, net, and specified in the proper space 
that delivery would be within 90 to 120 days after receipt of an order. 

On February 16, 1967, the contracting officer awarded the contract 
to Lyon, as the low responsive bidder. National on the next day pro- 
tested that the low bid was not responsive to the delivery date require- 
ments. National contends that the provision allowing 90 days for 
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delivery unless the bidder indicated otherwise, demonstrates the Gov- 
ernment’s intent to limit the delivery time to 90 days for all bidders. 

The position of the Veterans Administration is that the 90 day de- 
livery period stated on page three of the invitation was applicable only 
when no other delivery date was indicated by the bidder but that the 
bidder could insert a longer delivery period without prejudice to the 
evaluation of the bid. By this view, it must be assumed that any de- 
livery date selected by a bidder, so long as it is reasonable, is responsive 
to the delivery date conditions set out in the invitation. 

We have upheld invitations permitting the bidder to select a delivery 
date so long as such date was within either a stipulated or a reasonable 
time after the “desired” delivery date stated in the invitation. In these 
cases bids offering delivery after the “desired” date have been regarded 
as responsive so long as such offered date was within the stated time 
limitation or if no time limit was stated within a reasonable time after 
the “desired” date. See B—155989, February 24, 1965, and B-155035, 
November 20, 1964. 

These decisions are distinguishable from the case at hand both in 
the fact the invitations clearly characterized the stated delivery dates 
as “desired,” and by other terms indicating that it was not vital to the 
responsiveness of the bid to offer to meet the “desired” delivery date. 

In a more analogous case, B-140071, September 29, 1959, we up- 
held the cancellation of an invitation where a bidder had proposed a 
delivery date later than that stated in the following invitation 
provisions : 

Delivery shall be made within ~-._--_-__ calendar days after receipt by the 
Contractor of delivery order. Failure of the bidder to insert herein any specified 
number of calendar days indicating delivery time ‘shall be construed to mean 


that delivery shall be made within seventy-two (72) hours (maximum) exclud- 


ing Saturdays, Sundays or National Holidays, after receipt by the Contractor of 
delivery order. 


This invitation also contained language resembling paragraph 1 (ii) 
of VA Form 10-1130 of August 1965, informing prospective bidders 
that only bids offering delivery within “The acceptable time limits 
stated elsewhere” would be considered responsive to the invitation’s 
delivery requirements. 

On this basis, we held: 


* * * In short, the plain fact is that the procuring agency failed to set forth at 
any place the acceptable time limits. In our view there resulted a patent ambigu- 
ity which also is indicated by the apparent divergence of interpretation by the 
bidders, To allow such ambiguity to stand would be inconsistent with the pur- 
poses of the advertising statutes requiring the letting of public contracts after 
advertising in order to secure for the Government the benefits flowing from free 
and unrestricted competition. United States v. Brookridge Farm, 111 F. 2d 461. 
Obviously, free and unrestricted competition cannot be obtained unless all bids 
are made on the same basis. Under the circumstances, we think the Department 
had no choice but to reject all bids and readvertise under specifications which 
spelled out the missing information. * * *, 
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See also B-129678, November 8, 1956; B-128405, August 3, 1956, 
and September 17, 1956. 

FPR 1-1.316-2(c) directs that all invitations “shall, when appro- 
priate, inform bidders or offerors of the basis on which their bids or 
proposals will be evaluated with respect to time of delivery or per- 
formance.” The unclear delivery provisions of the present invitation 
do not adequately inform prospective bidders of what standards their 
bids are expected to satisfy. Specifically it is not clear whether the in- 
vitation establishes a maximum acceptable delivery schedule of 90 
days or whether the bidder may, as Lyon did, offer later delivery 
without prejudice to the evaluation of his bid. We therefore conclude 
that award under this invitation was improper, because of its ambig- 
uous delivery terms. However, because the contract has been awarded, 
and because the contracting officer apparently made award under the 
invitation in good faith to the lowest bidder, we do not believe it would 
be in the best interests of the Government to cancel the contract at this 
time. We have informed the protesting bidder of our decision not to 
disturb the present award by letter of today, copy enclosed. 

For the future, it is suggested that, in drafting invitations to pro- 
vide that early delivery is not an essential factor, language similar 
to the clause set out in FPR 1-1.316-5(c) which provides both a 
desired delivery date and a later cut-off date for responsive bids, 
should be used. 

Although we have upheld as legally sufficient invitations specifying 
only the “desired delivery dates, so that the responsiveness of offered 
delivery terms could only be governed by a reasonableness test, as a 
matter of policy we feel such open ended delivery terms are unwise in 
that they afford an opportunity for the arbitrary inclusion or ex- 
clusion of bids. Even granting impartial consideration, these unde- 
fined delivery terms can only result in uneven and unpredictable 
treatment of bidders, because reasonable men will differ on what con- 
stitutes a reasonable delivery date under any given set of circum- 
stances. 

Therefore, in the interest of providing as clear a guide to pro- 
spective bidders as possible, where early delivery is not of the es- 
sence—such as in invitations stating a desired delivery schedule— 
the invitation should state a final acceptable date and clearly advise 
that bids offering later delivery will be considered nonresponsive. 

Finally, we note VA Form 10-1130 of August 1965, paragraph 1 (ii) 
provides that in the event no otherwise responsive bid is received 
offering delivery within the stated time “the Government reserves the 
right to make the award based on the closest delivery time thereto.” 
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We think this reservation is detrimental to the competitive bidding 
system. In the event the invitation specified an unrealistically short 
delivery period, award under this reservation could be made to a 
bidder who chose to ignore the delivery period set out in the invitation 
and substitute a later delivery date, even though other competent con- 
tractors might well have failed to reply to the invitation because of 
the unrealistically short delivery requirements. Further, the pro- 
vision does not meet the standards of FPR 1-1.316-2(c) in that the 
bidder is left to guess at the extent of deviation which will satisfy the 
Government if the bidder chooses to gamble on a bid offering delivery 
later than specified. 

We do not think the advantages gained through the use of this 
reservation, mainly the avoidance of extra costs and delay incident 
to readvertising, can offset the harm done the competitive bidding 
system by writing this ambiguity into an invitation. 

Therefore, paragraph 1(ii) of VA Form 10-1130 of August 1956, 
should be redrafted to eliminate reference to a reserved right of the 
Government to make award to an otherwise responsive bidder who 
offers the closest delivery time to the required delivery date in those 
cases where no responsive bid meeting the delivery date is received. 
To the extent that the foregoing is in conflict with 41 Comp. Gen. 
599,603, the latter is overruled. 


[ B-160815 J 


Bids—Evaluation—Multi v. Single Year Procurements 


Under an invitation soliciting bids on two bases, one mandatory for a single 
years’ procurement, the other optional for three program years, where a price 
escalation clause for labor increases, cancellation charges in the event funds are 
not available for procurement on a multi-year basis, and an option to the 
Government to increase procurement requirements are not considered in the 
evaluation of bids, an award on a multi-year basis that is determined to be 
lower than the cost of an award for the total requirements based on the lowest 
single-year price is not prejudicial to small business concerns, nor detrimental 
to the competitive bidding system, small business concerns having submitted 
multi-year as well as single-year bids at competitive prices. 


Bids—Competitive System—Multi v. Single Year Procurements— 
Small Business v. Large Business Concerns 


The award of a multi-year contract to a large business concern where a small 
business concern was low bidder on the single-year procurement requirements 
under an invitation soliciting bids on both bases was not prejudicial to the 
small business concern, nor did the award subvert the integrity of the procure- 
ment process, the submission by small business concerns of both multi-year and 
single-year bids evidencing the multi-year procedure encouraged small business 
concerns to compete with large business concerns for items on which high start- 


up costs might normally keep a small business concern from bidding on a 
single-year basis. 
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Bids—Options—Multi v. Single Year Procurements 


An option reserved to the Government to increase a single-year or first-year 
quantity of a three program year procurement by 100 percent at a stipulated 
unit price or lower, expanded to 50 percent optional increase on the second and 
third program years requirements that is not a factor in bid evaluation does 
not justify a single-year award any more than a multi-year award, and the fact 
that in the event of a single-year award, the option would afford the Government 
adequate protection should its requirements increase during the contract year 
properly was not for consideration in determining to make an award on the multi- 
year, lower cost basis rather than to the low bidder on the single-year procure- 
ment, solicitation of bids for less than known requirements with the intent of 
exercising an option to fill requirements tending to result in higher unit prices. 


Contracts—Multi-Year Procurements—Price Advantage 


Where prior to authorizing the use of the multi-year procurement method, a 
determination is made that lower prices could not reasonably be anticipated 
under annual buys by reason of the continuity of production or elimination of 
repetitive substantial start-up costs, and that the design and specifications of 
the item would not change to an extent that would involve a majur impact on 
the contract price, the criteria in paragraph 1-322.1(c) of the Armed Services 
Procurement Regulation has been met and the determination, absent evidence of 
error, is proper. 


To Henry Products Co., Inc., April 21, 1967: 


Reference is made to your letter of January 30, 1967, as supple- 
mented by a letter dated February 3 from your attorneys, protesting 
against award by the Department of the Army of a multiyear contract 
for Radio Set AN/GRC-106 under Invitation for Bids (IFB) No. 
DAAB05-67-B-0275, issued November 18, 1966, by the United States 
Army Electronics Command, Philadelphia, Pennsylvania, and re- 
questing that our Office direct award of a single-year contract to you. 

The IFB solicited bids on two bases. Alternate “A,” on which sub- 
mission of bids by all bidders was mandatory, covered a single year’s 
requirement of 746 units; Alternate “B,” on which submission of bids 
was optional, covered requirements for 3 program years in quantities 
of 746 units for the first year, 1,354 units for the second year, and 2,400 
units for the third year, bids being required to cover the total require- 
ments for the 3 years (4,500 units) at the same unit price for each item 
for all 3 years. In addition, bidders were cautioned that all Alternate 
“B” bids must be accompanied by Alternate “A” bids. 

The multiyear provisions on page 6 of the IF'B included the follow- 
ing paragraphs relating to bid evaluation, which are in accord with 
Armed Services Procurement Regulation (ASPR) 1-322.3(g) : 


d. Evaluation of bids will be effected as follows: 

In comparing prices for the first program year requirements against prices 
for multi-year requirements, the evaluated unit price for each item of the lowest 
evaluated offer received on the first program year alternative shall be multi- 
plied by the total number of units of that item required by the multi-year alterna- 
tive. The sum of these products shall be compared against the total evaluated 
price of the lowest offer received for all items under the multi-year alternative. 
If the multi-year price is low, award shall be made on that basis; otherwise, 
award shall be made on the basis of the first program year alternative. 
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e. In addition to other factors, bids/offers will be evaluated on the basis of 
advantages or disadvantages to the Government that might result from making 
individual program year awards. For the purpose of making this evaluation it 
will be assumed that the sum of $50.00 would be the administrative cost to the 
Government for issuing and administering separate contracts for each program 
year, and award will be made on the basis of the lowest overall price to the Gov- 
ernment computed in accordance with the criteria outlined in the foregoing 
paragraphs, including such administrative costs. 


A price escalation clause, included in the IFB pursuant to ASPR 
1-322.2(a), provided for upward or downward price adjustment 
(limited to an upward maximum of 10 percent of the contract prices) 
to cover changes in labor costs as published by the United States De- 
partment of Labor, and bidders were advised that bids would be eval- 
uated on the basis of the prices without the addition of allowable 
escalation. 

In accordance with ASPR 1-322.5(a), the invitation included the 
clause entitled “LIMITATION OF PRICE AND CONTRACTOR 
OBLIGATIONS (OCT. 1966)” whereby in the event of a multiyear 
award the Government’s obligations would be limited to the amount of 
funds specifically stipulated in the schedule to be available for contract 
performance, with the further provision that upon availability of addi- 
tional funds sufficient for the next succeeding program year, and notice 
thereof to the contractor by the contracting officer within a stipulated 
time, such amount would be increased accordingly. This was followed 
by the “CANCELLATION OF ITEMS (OCT. 1966)” clause pre- 
scribed by ASPR 1-822.5(b), under which program year requirements 
for any or all program years after the first would be canceled if the 
contracting officer within a stipulated time either notified the con- 
tractor that funds would not be available for any subsequent year or 
years, or failed to notify the contractor that funds had been made 
available. In that event the contractor would be paid a cancellation 
charge, not exceeding the ceiling fixed in the schedule. 

Consideration of the cancellation charge in the evaluation of the 
bids is prohibited by the ASPR. 

On page 71 of the IFB, the Government reserved an option to in- 
crease the single-year or first-year quantity by 100 percent at the 
stipulated unit price or lesser price offered by the bidder. However, 
bidders were informed that the option was not to be a factor in bid 
evaluation. By subsequent amendment, the provision was expanded 
to provide for a 50 percent optional increase on the second and third 
program years requirements. 

On January 19, 1967, the 11 bids which had been received, each of 
which covered both alternates, were opened as scheduled. You and three 
other bidders had the status of small business concerns for the pro- 
curement. The remaining seven bidders were large business concerns. 

On Alternate “A” (the 1-year requirement) you were lowest with 
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a unit price of $7,260.70. The second and third low bids, with unit 
prices of $9,340.10 and $9,824.00, respectively, were submitted by large 
business concerns. The other three small business concerns quoted unit 
prices of $10,502.97, $13,800, and $14,900 and stood fifth, eighth, and 
tenth, respectively. The highest bid, with a unit price of $16,500, 
was submitted by the Magnavox Company (Magnavox), one of the 
large business concerns. 

On Alternate “B,” the multiyear unit prices were from 4 to 52 per- 
cent lower than the Alternate “A” single-year unit prices. Magnavox, 
with a unit price of $6,897, was lowest; you were second with a unit 
price of $6,957.46; and Honeywell, Inc. (Honeywell), a large busi- 
ness concern, was third with a unit price of $6,971. The other three 
small business concerns quoted multiyear unit prices of $8,181, $9,590, 
and $10,731 and stood seventh, tenth, and eleventh, respectively. 

Pursuant to the IF B provisions, the low Alternate “B” bid of $6,897 
per unit was increased bytpackaging and packing costs amounting to 
$20.79 per unit, and the total unit price of $6,917.79 was multiplied by 
the multiyear quantity of 4,500 units; then, to the product of 
$31,130,055, transportation charges of $29,463.66 were added, result- 
ing in an evaluated low multiyear price of $31,159,518.66. Similar 
evaluation of the low Alternate “A” bid resulted in a total price of 
$32,657,460.74. Based on such evaluation the cost of a multiyear award 
was determined to be $1,497,942.08 lower than the cost of an award 
for the total requirements based on the lowest single-year price. 

You contend that the multiyear procurement procedures are prej- 
udicial to the interests of small business and contradict the terms of 
the Small Business Act, 15 U.S.C. 631 note, and the Armed Services 
Procurement Act, 41 U.S.C. 151 note (1952 Ed.), and related regula- 
tions. You assert that the escalation clause is a sham because it is 
obvious that there can be no downward escalation in prices, and that 
it is detrimental to the best interests of the Government because the 
costs could be prohibitive in relation to the fixed price quotations 
received by the Government on a single-year award basis. You further 
contend that a multiyear contract is a negotiated type contract and 
that the Government’s option under a single-year contract would 
protect it by affording it an opportunity to increase the single-year 
quantity by 100 percent within 1 year of the contract award date with- 
out any increase in the original contract price. 

In supplementing your protest, your attorneys contend that the 
escalation, cancellation, and limitation of price and contractor’s obli- 
gations clauses in the IFB make it impossible for the Government to 
escape a substantial loss under any conceivable circumstances on a 
3-year award, since prices are bound to be higher for the second and 
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third years should the quantities for those years be procured, or, should 
cancellation of the requirements for such years be effected, the can- 
cellation charges would increase the first-year price. Further, it is 
stated that under a multiyear award, the Government is “saddled” 
with a price for all units which cannot be less than the bid price plus 
the escalation and which is without benefit of any competition in the 
then market or cost-saving achieved in the first year production or in 
the normal development of manufacturing techniques in the meantime 
[i.e., during the contract period]. 

With respect to the bids submitted by Magnavox and Honeywell, 
your attorneys call attention to the fact that both bidders quoted 
Alternate “A” prices [$16,500 and $10,993, respectively], which were 
substantially higher than their Alternate “B” prices, and the state- 
ment is made that such action virtually amounts to an omission of the 
Alternate “A” prices which renders the bids nonresponsive. It is con- 
tended that the purpose of the high Alternate “A” bids was to pre- 
clude consideration of the two bids on any basis other than Alternate 
“B,” an action which amounts to a tactic that makes comparison of 
the bids meaningless and should therefore not be permitted “to vali- 
date a patently invalid proposal.” Finally, it is asserted, you are the 
only bidder who submitted alternate proposals genuinely responsive to 
and consistent with the multiyear Government concept, as well as the 
low bidder on Alternate “A,” and that you should receive award on 
Alternate “A” because it is the lowest bid submitted and because such 
award would give the Government the greatest possible protection, 
which, it is stated, is the objective of the competitive bidding system. 

The Small Business Administration (SBA), in a letter dated March 
31, also urges that the Alternate “A” bid prices of Magnavox and 
Honeywell were submitted only to effect compliance with the IFB 
requirement that Alternate “B” bids must be accompanied by Alter- 
nate “A” bids. In this connection, SBA makes the following 
statements: 


* * * Such conduct is illustrative of the manner in which the multi-year 
procedure can be misused to permit bidders to give the impression of substantial 
savings and thus establish a basis for awarding not only beyond the currently 
available funds but also for supplies which may or may not be required in 
future years. It also demonstrates how a procurement whose size is within the 
small business potential can be expended to the point where small concerns 
cannot compete effectively. In this case, the Invitation called for 746 units 
the first year and substantially larger quantities, to wit, 3,754 units in the suc- 
ceeding years. 

We are mindful that your office has sustained the legality of the multi-year 
procurement concept (43 Comp. Gen. 657). This decision, however, was not 
predicated upon a consideration of the proposed procedure as applied in this 
instance. Moreover, the applicatory ASPR provision, paragraph 1-322, has been 
substantially revised since your decision. 

The multi-year procurement procedure contemplates that bids shall be solicited 
upon the one-year quantity only or, in the alternative, on the multi-year quantity, 
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and award is to be made for whichever of these alternatives reflects the lowest 
unit price to the Government. The Invitation in this procurement substantially 
so provides. But the bidding clearly establishes that large business concerns, by 
submitting “arbitrary” prices on the one-year quantity are interested and com- 
pete only for the multi-year quantity. 

In practice, therefore, there is no true competition for the one-year require- 
ment and there can be no effective comparison of the prices for both alternatives. 
A tacit assumption, if not a premise expressly articulated in the ASPR, is the 
premise that the interests of the Government are adequately protected since bid 
prices on both alternatives could be compared. This basic premise disappears in 
circumstances such as those presented in this case. 

We previously contended that the MYP in combining requirements for the 
multi-year period (2-5 years) necessarily operates to eliminate competition by 
small business concerns for such procurements and can only operate to further 
reduce the already relatively small percentage of Defense Contracts awarded 
to such concerns. Your decision of April 3, 1964, stated: “* * * it would appear 
that small business concerns in many instances should be able to compete more 
effectively for procurements on a multi-year basis than on an annual basis.” 

However, we think that notwithstanding the fact that some small businesses 
can compete effectively in some instances for the multi-year portion of a pro- 
curement, the practical effect of the multi-year procurement procedure is to 
preclude many small business firms, who could effectively compete for the one-year 
requirement, by escalating the procurement to the point where it is outside 
their potential. 


Accordingly, SBA takes the position that the “obvious tactics” adopted 
by the low multiyear bidder [Magnavox] warrant the conclusion that 
an award of a contract for the multiyear period will subvert the in- 
tegrity of the procurement process, and SBA therefore recommends 
that award be made under Alternate “A.” 

In a report dated February 24, 1967, the contracting officer makes 
the following statements : 


Invitation for Bids No. DAAB05-67-—B-0275 covering the requirements of Radio 
Set AN/GRC-—106 was issued on 18 November 1966 and was amended by Amend- 
ments Nos. 0001 through 0006, with date and hour of opening at 19 January 1967 
at 1:00 P.M., EST. Prior to solicitation, it was determined that the multi-year 
procurement method was the most feasible, based on the criteria set forth in 
ASPR 1-322.1(c). Since there has been no previous competition for production 
of the equipment, in accordance with the criteria set forth in ASPR 1-322.2(b) 
(iii) (A), the solicitation included provisions that a price must be submitted 
for the total requirements of the first program year, that a price may be submitted 
for the total multi-year quantity, and a provision that if only one responsive bid 
on the multi-year requirements is received from a responsible bidder, the Gov- 
ernment reserves the right to disregard the bid on the multi-year quantity and 
to make an award only for the first program year requirements. 

The determination to award the first program year quantity (Alternate “A”— 
746 each of Item No. 1) or the multi-year alternative of three program year 
quantities (Alternate “B”—4500 each) will be made on the basis of the lowest 
overall evaluated cost to the Government computed in accordance with the cri- 
teria set forth in the solicitation, as prescribed by the Armed Services Procure- 
ment Regulation, i.e., the evaluated unit price for each item of the lowest 
evaluated bid received on the first program year alternative shall be multiplied 
by the total number of units of that item required by the multi-year alternative. 
The sum of these products shall be compared against the total evaluated price 
of the lowest bid received for all items under the multi-year alternative. If the 
multi-year price is low, award shall be made on that basis; otherwise, award 
shall be made on the basis of the first program year alternative. The cancellation 
ceiling shall not be a factor for evaluation. Other evaluation factors are set forth 
in the Invitation for Bids, e.g., transportation charges and administrative cost 
of issuing and administering separate contracts for each program year. 
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It is not considered that bidding under Alternate “B” is improper or deprives 
the Government of an equitable choice between Alternate “A” and Alternate 
 # 

A total of eleven (11) firms submitted bids in response to the Invitation for 
Bids. The bid of Henry Products Co. Inc., was determined to be low under 
Alternate “A,” and the bid of Magnavox Company was determined to be low 
under Alternate “B.” Because of the difference of $1,497,942.08 between the total 
evaluated price of the lowest bid received for all items under the multi-year 
alternative of $31,159,518.66 (total bid price plus transportation charges) and the 
amount of $32,657,460.74, which is the sum of the products plus evaluating factors 
as specified in paragraph 2.b. above, it is deemed to be in the best interests of the 
Government to evaluate the responsibility of the low bidder under Alternate “B” 
with a view towards awarding the multi-year alternative of three program 
year quantities. 

It is agreed that the unit price of the low bidder under Alternate “B” ($6,917.79 
including packaging and packing costs) is considerably lower than its bid price 
under Alternate “A” ($16,524.23 including packaging and packing costs). Further, 
startup costs, such as preproduction engineering, special tooling, or plant rear- 
rangement, are not considered to be of such magnitude to warrant this difference 
in price. However, although the price under Alternate “A” may be an arbitrary 
price based on the requirement that a price must be submitted for the total 
requirements of the first program year alternate, it is recognized that a bidder 
may choose to bid any price it desires, particularly under formal advertising, 
regardless of whether that price may be competitive. It would appear from the 
prices submitted, that the low bidder under Alternate “B” could realize sub- 
stantial cost savings over a substantially larger quantity and was therefore pos- 
sibly interested only in competing under the multi-year requirements. 

It is not considered that the escalation and cancellation provisions of Alter- 
nate “B” will increase unit prices substantially above the firm fixed price of 
the low bidder of Alternate “A.” 

The solicitation as originally issued on 18 November 1966 included a price 
escalation clause based upon variations in the Wholesale Price Index as pub- 
lished by the Department of Labor, Bureau of Labor Statistics. Subsequently, 
analyses of labor and material trends indicated that use of this index, particularly 
Category 125, Television, Radio Receivers and Phonographs, was no longer ap- 
propriate for USAECOM multi-year procurement actions, since the steady down- 
ward trend does not compare favorably with recent sharp increases in labor 
costs being experienced in the military electronics manufacturing industry. 
Amendment No. 0004 to the solicitation was issued on 23 December 1966 to delete 
the price escalation clause included therein and to substitute a price escalation 
provision designed to limit escalation to only that portion of the selling price 
attributable to labor costs, based on the average hourly earnings excluding over- 
time of production workers in manufacturing, of the major industry group en- 
titled Electrical Equipment and Supplies as published in the U.S. Department of 
Labor BPmployment and Farnings Monthly Report on the Labor Force. This ap- 
proach gives weight to the fact that labor costs, as a result of national trade 
unions, are relatively constant throughout the industry, applying equally as well 
to large businesses as to small. A fixed point of reference can therefore be estab- 
lished from which distinct variations may be measured. A similar point of refer- 
ence for material costs cannot be established because these costs vary from 
manufacturer to manufacturer and can be significantly affected by the buying 
power of individual companies. A large company with heavy commercial as well 
as military orders generally has a broad base of vendors from which to choose. 

The analyses of labor and material trends referenced above were instituted 
as a result of complaints from various representatives of industry against the 
price escalation provision based upon the Wholesale Price Index included in 
several outstanding multi-year procurement Invitations for Bids. To the Con- 
tracting Officer’s knowledge, the protestor did not render a complaint either 
against the original or revised price escalation provision. 

A review was made by an Accountant of the Economics Branch, USAECOM, 
of the computations made by the protestor regarding the allegation disputed in 
paragraph 4.a. above, which concluded as follows: 

(1) No computable dollar loss to the Government is likely to result under the 
protestor’s assumptions, due to cancellation charges, since the percentages set 
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forth in the solicitation are ceilings, and such charges are subject to audit and 
negotiations under ASPR criteria. 

(2) When probable escalation costs are considered, using the assumptions 
made by the protestor, no overall loss to the Government can be computed. The 
loss indicated on the increase option quantity within the protestor’s assumptions 
is less than the total savings under the multi-year buy of the basic 4500 each and 
can be ignored. 

The terms of the solicitation pertaining to Alternate “B” are not considered 
to be prejudicial to small business concerns. 

The quantities under the multi-year alternative are deemed to be within the 
production capabilities of small business concerns who possess adequate technical 
ability, facilities, and financial resources. The term “small business” does noi 
necessarily denote lack of capability to produce on a contract of large dollar 
value or complex equipment. Of the eleven (11)firms who submitted bids in 
response to the Invitation for Bids, four (4) firms are small business, and the 
prices submitted by these companies are considered to be competitive, in view 
of the fact that this is the first-time competitive solicitation for the equipment. 

Attention is invited to the Statement of the Deputy Assistant Secretary of the 
Army (Installations and Logistics) to the Subcommittee on Government Pro- 
curement, Senate Select Committee on Small Business, dated November 1966, 
which reads, in part, regarding the use of the multi-year method of procurement, 
“In addition to the many cost advantages, this method permits broadening 
of the competitive base with an opportunity for participation by small business 
concerns not otherwise willing or able to bid on lesser quantities due to high 
initial investment and start-up costs. Awards to small business concerns under 
the multi-year concept have been most gratifying.” The above remarks further 
corroborate the opinion that the multi-year method of procurement is not preju- 
dicial to small business concerns, but is, in fact, advantageous. 

The protestor is the low bidder under Alternate “A” and the second low bidder 
under Alternate “B,” at bid prices considered to be highly competitive. If the 
protestor, which is a small business concern, considers the terms of the multi- 
year alternative (Alternate “B’) prejudicial to small business concerns, it 
could have voiced its opinions prior to bid opening in an attempt to alleviate the 
alleged prejudice. It would appear from the bid submitted that the company 
considered itself capable of competing with large business and performing under 
a large dollar value contract prior to submission of bid, and is only now 
protesting alleged prejudice to small business since it is not the first low bidder 
in accordance with the evaluation factors in the solicitation. 


* * * * * * * 


The Contracting Officer recommends that the protest of Henry Products Com- 
pany, Ine. be denied and that an award be authorized to the low bidder under 
Alternate “B,” who has been determined to be responsible, since this action is 
deemed to be in the best interests of the Government. 


In connection with the previous procurements of the procurement 
item, all of which were noncompetitive, it is our information that the 
original contract price in 1964 was $23,558 per unit for 500 units; that 
a unit price of $14,908 was paid for an add-on quantity of 51 units 
under such contract; and that a 1966 letter contract was awarded for 
1,831 units at a unit price of $15,709. Further, the abstract of bids in 
this procurement indicates that the developer of the item, General 
Dynamics, a large business concern, stood ninth on Alternate “A” 
with a unit price of $14,800 and eighth on Alternate “B” with a unit 
price of $8,320, the price reduction for the multiyear quantity amount- 
ing to 43.8 percent as compared with the reductions of 52 percent 
offered by Magnavox, the low multiyear bidder, and 37 percent offered 
by Honeywell, the third low multiyear bidder. 
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ASPR 1-322.1(a) describes the multiyear procurement as follows: 


(a) Description of Procedure. Multi-year procurement is a method for com- 
petitive contracting for known requirements for military supplies, in quantities 
and total cost not in excess of planned requirements for five years, set forth in, 
or in support of, the Department of Defense Five Year Force Structure and 
Financial Program, even though the total funds ultimately to be obligated by 
the contract are not available to the contracting officer at the time of entering 
into the contract. Under this method, contract quantities are budgeted for and 
financed in accordance with the program year for which each quantity is 
authorized. This procedure provides for solicitation of prices for supplies based 
either on award of the current one-year program quantity only, or, in the alterna- 
tive, on total quantities representing the first and one or more succeeding pro- 
gram year quantities (multi-year). Award is made on whichever of these two 
alternative bases reflects the lowest unit prices to the Government. If award 
is made on the multi-year basis, funds are obligated only for the first year’s 
quantity, with succeeding years’ contract quantities funded annually thereafter. 
In the event funds are not made available to support one or more succeeding 
year’s quantities, cancellation is effected. The Contractor is protected against 
loss resulting from cancellation by contract provisions allowing reimbursement 
of unrecovered nonrecurring costs included in prices for cancelled items. 


ASPR 1-822.1(c) sets forth criteria requiring the use of multiyear 
procurement as follows: 


(c) Application. Unless overriding disadvantages are evident, the multi-year 
procurement method should be used when all of the following criteria are 
present : 

(i) reduced unit prices can reasonably be anticipated over annual buys by 
reason of continuity of production or elimination of repetitive substantial 
startup costs, including such costs as preproduction engineering, special tooling, 
plant rearrangement, initial rework, initial spoilage, and pilot runs; 

(ii) there is reasonable expectation that effective competition can be 
obtained ; 

(iii) there are known requirements for the quantities to be purchased under 
the multi-year contract; and 

(iv) the design and specifications of the item are not expected to change to an 
extent that would involve a major impact on contract price. 


In 43 Comp. Gen. 657, we gave careful consideration to statements 
by the Administrator of SBA that the multiyear procurement proce- 
lure necessarily eliminates competition by small business concerns for 
such procurements and reduces the percentage of defense contracts 
awarded to such concerns; that the procedure violates the purpose, 
intent, spirit, and provisions of the Small Business Act; and that it 
also violates the statutory provisions codified at 10 U.S.C. 2304(a) 
and 2305 governing defense procurements. In reaching our decision 
that the multiyear procurement procedure was not legally objection- 
able on those grounds we made the following pertinent statements at 
pages 659 and 660: 


Section 2(a) of the Small Business Act (15 U.S.C. 631(a)) provides that it is 
the declared policy of Congress that the Government should aid, counsel, assist, 
and protect insofar as possible, the interests of small business concerns in 
order to preserve free competitive enterprise, to insure that a fair proportion of 
the total purchases or contracts or subcontracts for property and services for the 
Government shall be placed with small business enterprise. 

It would appear that the opportunity given to spread start-up costs over several 
years should make the multi-year procurement procedure attractive to small 
business concerns. It is our understanding that, in many single year procurements 
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high start-up costs and ‘“‘make ready” expenses tend to discourage firms—particu- 
larly smaller ones with limited financial resources—where they must compete 
with a producing firm that has already recovered these costs. The capital invest- 
ment frequently required for new producers also discourages competition in an- 
nual procurements because of the risk of losing succeeding awards, with no as- 
surance of future depreciation recovery. In view thereof it would appear that 
small business concerns in many instances should be able to compete more effec- 
tively for procurements on a multi-year basis than on an annual basis. 

Section 15 of the act (15 U.S.C. 644) provides that small business concerns 
shall receive any award or contract or any part thereof as to which it is de- 
termined to be in the interest of assuring that a fair proportion of the total pur- 
chases and contracts for property and services for the Government are placed 
with small business concerns. Under section 15 of the act the determination as 
to whether a particular procurement should be set aside in whole or in part 
for small business concerns is within the jurisdiction of the administrative 
agency and the Small Business Administration. The general policy of the Depart- 
ment of Defense regarding the placement of contracts with small business con- 
cerns is contained in part 7 of paragraph I of ASPR. Neither those regulations 
nor the provisions of the Small Business Act made it mandatory that there be 
set aside for small business concerns any particular procurement. 41 Comp. 
Gen. 351. However, we find nothing in the multi-year procurement procedure 
which would prevent the placement of appropriate contracts thereunder with 
qualified small business concerns. Conversely, ASPR 1-822.1(a) states that in 
any procurement where both the total set aside procedure and multi-year pro- 
cedure are appropriate, both may be used. On the other hand, we recognize that 
many multi-year procurements, because of their size, may not be considered 
appropriate for small business set-aside. However, since such procurements would 
not seem to be of a type which would, in the absence of multi-year procedures, 
be set aside either partially or completely for small business concerns on a 1-year 
basis, we see no valid reason for holding that the increase in the size of a pro- 
curement which results from adoption of the multi-year procedure makes such 
procedure inconsistent with section 15 of the Small Business Act. 

With respect to your contention that the multi-year procurement procedure 
is violative of the advertising requirements of 10 U.S.C. 2304(a) and 2305, 
it should be noted that the primary purpose of those statutes is to give all bidders 
an equal opportunity to compete for Government business and to secure to 
the United States the benefits of free and open competition. See B-—151770, 
August 15, 1963, 48 Comp. Gen. 159, which you cite. Free and open competition 
for the Government’s known needs is in fact obtained when a multi-year pro- 
curement is advertised. * * * and we are therefore unable to agree that the 
multi-year procedure is in derogation of the purposes of the advertising 
statutes. 


In the instant procurement, the participation by four small busi- 
ness concerns, all of whom submitted multiyear as well as single-year 
bids, appears to substantiate our conclusion that the multiyear proce- 
dure should encourage small business concerns to compete with large 
business concerns for items on which high startup costs might normally 
keep a small business concern from bidding on a single-year basis. Fur- 
ther, it is our view that the prices quoted by the small business bidders 
were competitive, particularly since they compare favorably with the 
prices quoted by the other bidders, the highest small business multi- 
year bid of $10,731 per unit being only $3,834 higher than Magnavox’s 
low unit bid price of $6,897, whereas the highest small business single- 
year bid of $14,900, which exceeded your low unit bid price of $7,260 
by $7,640, placed tenth under Alternate “A.” It is significant that you 
were lowest on Alternate “A” and second on Alternate “B,” on which 
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your unit price of $6,957 was less than $100 higher than Magnavox’s 
low unit bid of $6,897. 

Concerning your contention that in the event of a single-year award, 
the option reserved by the Government would afford it adequate pro- 
tection should its requirements increase during the contract year, your 
attention is directed to the fact that by the terms of the IFB the 
option was not to be considered in evaluating bids under either alter- 
nate. Therefore, it could not be considered to justify a single-year 
award any more than a multiyear award. Further, we have held that 
the solicitation of bids for less than the Government’s known require- 
ment with the intent of exercising an option to fulfill such require- 
ment is not in the best interest of the Government since it would tend 
to result in higher unit prices than for a larger quantity. 41 Comp. 
Gen. 682, 687. 

As to the claim that the escalation provisions may give rise to ex- 
orbitant prices after the first year in view of the rising trend in costs, 
it is to be noted that the escalation clause is to be invoked only with 
respect to changes in labor costs; that any increase in unit prices based 
thereon is limited to 10 percent of the original contract. price, and that 
any bid predicated upon a higher escalation percentage is required to be 
rejected. In this connection, should labor costs increase after award of a 
single-year contract, the Government would have no such limitation on 
bid prices tendered for its requirements for the succeeding years, which 
could well exceed the first-year price by more than 10 percent. Con- 
versely, should there be a downward trend in labor costs after the first 
year, the escalation provisions in the multiyear contract would afford 
the Government the benefit of any decrease to the same extent as 
readvertising but without the additional costs incident thereto. We 
are therefore unable to conclude that escalation should have been a 
considered factor in evaluating the multiyear bids. 

Concerning the effect of the clauses relating to limitation of price 
and contractor obligations and cancellation of items, the language 
of such clauses makes it clear that cancellation is expected only in the 
event of nonavailability of funds for the second and/or third program 
years, in which event the Government is not obligated to purchase, and 
the contractor is not obligated to supply, the requirements for the 
program year or years affected by the cancellation. As pointed out in 43 
Comp. Gen. 215, the possibility of cancellation for nonavailability of 
funds is considered too remote to require or justify the consideration of 
cancellation costs in evaluating bids. Similarly, while the Government 
customarily reserves a right to terminate its contracts for convenience, 
with compensation to the contractor, we have never considered this 
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possibility as affecting the propriety of evaluating bids on the basis of 
the prices quoted for its existing needs as stated in the invitation. 

Concerning the absence of price competition after the first year 
or the loss of benefit of possible price reductions due to technical ad- 
vances during the contract period, it is to be noted that prior to au- 
thorizing the use of the multiyear procurement method in this procure- 
ment a determination was made that the criteria set forth in ASPR 
1-322.1(c) had been met; that is, the procuring activity was satisfied, 
among other things, that lower prices could reasonably be anticipated 
than under annual buys, by reason of continuity of production or 
elimination of repetitive substantia] startup costs, and that the design 
and specifications of the item were not expected to change to an extent 
that would involve a major impact on contract price. In the absence of 
evidence such determinations are in error, we must accept them as 
overriding the other factors to which you have referred. 

Turning now to the assertion that the Alternate “A” prices quoted 
by Magnavox and Honeywell, the lowest and third low Alternate “B” 
bidders, are unrealistic and were submitted merely to effect technical 
compliance with the IFB requirement that all Alternate “B” bids be 
accompanied by Alternate “A” bids, it is noted that such prices com- 
pare favorably with the prices reported to have been paid for the 
procurement item in the prior noncompetitive procurements. It also 
appears that Honeywell’s Alternate “A” unit price of $10,993 stood 
sixth as opposed to the tenth-place Alternate “A” unit bid price of 
$14,800 quoted by General Dynamics, who, as the developer of the item, 
might reasonably have been expected to quote one of the lowest prices. 
Further, Honeywell’s reduction of its single-year price by 37 percent 
to a multiyear price of $6,971 per unit compares favorably with the 
35-percent reduction offered by Frequency Engineering Laboratories, 
one of the small business bidders, as well as to the 43-percent differen- 
tial quoted by General Dynamics. 

As to the comparison required by the IFB and the ASPR between 
1-year and multiyear cost, this is not based upon the prices quoted for 
the respective alternates by each individual bidder, but upon the lowest 
offer received under each of the two alternates. We know of no way to 
prevent a bidder who is not interested in the single-year quantity from 
effectively eliminating himself from competition therefor by deliber- 
ately bidding a high price, but so long as there is the possibility that 
any bidder interested in the single-year program may prevent a multi- 
year award by quoting a lower price, we do not see how the bidding 
of deliberately excessive prices by some bidders prevents the Govern- 
ment from getting the benefits of full competition. If no bidder is 
interested in the 1-year contract, the justification for the use of the 
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multiyear procedure would appear to be confirmed. If all bids on both 
bases are believed to be too high, the contracting officer has the right to 
reject all bids and negotiate under 10 U.S.C, 2304(a) (15), or advertise 
on different terms if considered appropriate. 

In the light of the foregoing, we find no legal basis for objection to a 
multiyear award to Magnavox in this procurement, and your protest is 
therefore denied. 


[ B-160995 J 
Military Personnel—Retired—Civilian Service—Civilian Disability 
Compensation and Military Retired Pay 


The receipt of retired pay concurrently with disability compensation under the 
Federal Employees’ Compensation Act by an officer of the uniformed services 
who when transferred to the temporary disability retired list under 10 U.S.C. 
1202 was a member of a Reserve component, and who permanently retired for 
physical disability pursuant to 10 U.S.C. 1201 is receiving retired pay computed 
under 10 U.S.C. 1401 is not prohibited, even though the military statutory pro- 
visions are equally applicable to members of Regular and Reserve components, 
the retired pay accruing to the officer by virtue of his Reserve status constitut- 
ing “pay and allowances as a Reserve” within the meaning of 5 U.S.C. 30r(c), 
now 5 U.S.C. 5534, providing exemption benefits for reservists. Therefore, the 
officer may receive retired pay and civilian disability compensation concurrently. 


To Major C. C. Craig, Department of the Navy, April 21, 1967: 


Further reference is made to your letter of February 10, 1967 (file 
reference CDH-hab), requesting an advance decision whether Major 
Charles A. Merrill, 048892, U.S. Marine Corps, retired, is prohibited 
from receiving retired pay concurrently with the receipt of disability 
compensation under the Federal Employees’ Compensation Act in the 
circumstances stated below. Your request was forwarded here by letter 
dated March 2, 1967, and has been assigned control number DO-MC- 
943 by the Department of Defense Military Pay and Allowance 
Committee. 

You state that Major Merrill was transferred to the temporary dis- 
ability retired list on August 1, 1960; that he was permanently retired 
for physical disability on February 1, 1965; and that on July 16, 1966, 
while employed as a civilian employee of the United States Govern- 
ment, he sustained an injury which entitled him to disability com- 
pensation under the Federal Employees’ Compensation Act, 5 U.S.C. 
8102 note. 

You refer to a letter dated October 11, 1966, from the Bureau of 
Employees’ Compensation, U.S. Department of Labor, Jacksonville, 
Florida (copy of which you enclosed), which advised the Marine 
Corps, in substance, that the period of Major Merrill’s disability is in- 
determinate and that he was paid disability compensation for the 
period July 29, 1966, through September 8, 1966. You say that retired 
pay had already been paid for this same period and that disability 
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compensation has not been paid for any period after September 8, 
1966. On October 18, 1966, you advised the Bureau of Employees’ 
Compensation that the question of Major Merrill’s right to receive 
retired pay concurrently with disability compensation was being sub- 
mitted to the Comptroller General for resolution. You further state 
that on October 20, 1966, Major Merrill elected (in the event he was 
not entitled to both benefits) to receive retired pay rather than dis- 
ability compensation—the retired pay being the greater of the two 
benefits—and you express the view that this election entitled him to 
the continuous and continuing payment of retired pay. 

You express doubt as to whether Major Merrill is prohibited from 
receiving retired pay concurrently with disability compensation in 
view of the decision of the Court of Claims in the case of T'awes v. 
United States, 146 Ct. Cl. 500 (1959). You say that while Major 
Merrill was a member of the Reserve component when he was trans- 
ferred to the temporary disability retired list, he was transferred to 
such list pursuant to 10 U.S.C. 1202; that he was permanently retired 
for disability under 10 U.S.C. 1201; and that he receives retired pay 
computed under 10 U.S.C. 1401. Since those statutory provisions are 
equally applicable to members of the Regular and Reserve com- 
ponents, you express doubt as to “whether Major Merrill receives ‘pay 
and allowances as a Reserve’ within the meaning of 5 U.S.C. 30r(c), 
and whether the 7'awes rule is applicable to him.” Consequently, you 
ask : 


a. Whether Major Merrill is prohibited from receiving retired pay con- 
currently with the receipt of disability compensation under the Federal Em- 
ployees’ Compensation Act. 

b. If the answer to the first question is in the affirmative, whether Major 
Merrill is entitled to retired pay in lieu of compensation for the period 29 
July-8 September 1966, by virtue of his “election” of 20 October 1966. 

Section 7(a) of the Federal Employee’s Compensation Act of Sep- 
tember 7, 1916, ch. 458, 39 Stat. 748, as amended, 5 U.S.C. 757(a) (1964 
Ed.)—currently codified in 5 U.S.C. 8116(a)—provided in pertinent 
part, as follows: 

(a) As long as the employee is in receipt of compensation under sections 
751-756, 757-781, 783-791 and 793 of this title, or, if he has been paid a lump 
sum in commutation of installment payments, until the expiration of the period 
during which such installment payments would have continued, he shall not 
receive from the United States any salary, pay or remuneration whatsoever 
except in return for services actually performed, and except pensions for service 
in the Army or Navy of the United States * * *. 


It long has been held by the accounting officers of the Government 
that disability compensation payments under the Federal Employees’ 
Compensation Act may not be made to a person concurrently with the 
payment of military or naval retainer or retired pay in the absence 
of a specific statute so providing. See 40 Comp. Gen. 660. 
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With respect to a Reserve uf the Armed Forces, section 29(c) of 
the act of August 10, 1956, 70A Stat. 632, 5 U.S.C. 30r(c) (1964 Ed.)— 
currently codified in 5 U.S.C. 5534—provided that “Any Reserve * * * 
may accept any civilian position under the United States or the Dis- 
trict of Columbia and may receive the pay incident to that employment 
in addition to pay and allowances as a Reserve * * *.” In construing 
a substantially similar provision (formerly contained in 10 U.S.C. 371b 
(1952 Ed.)), the Court of Claims in the 7’awes case cited above, held 
that the plaintiff was entitled to be paid retired pay (based on service 
in the Naval Reserve) under title III of the act of June 29, 1948, ch. 708, 
62 Stat. 1087, 10 U.S.C. 1036 (1952 Ed.)—which applied to retired pay 
for nonregular service—concurrently with the receipt of compensation 
under the Federal Employees’ Compensation Act. The court’s con- 
clusion was based on the theory that the money allowance paid 
under the Federal Employees’ Compensation Act was “pay incident 
to such [civilian] employment” within the meaning of 10 U.S.C. 371b 
(1952 Ed.). 

While the disability retirement provisions in 10 U.S.C. 1201, 1202, 
and the retired pay computation provision in 10 U.S.C. 1401—which 
are applicable in Major Merrill’s case—relate equally to members of the 
Regular and Reserve components, that circumstance does not in any 
way lessen the fact that those provisions of law are applicable to 
Reserves and, therefore, an otherwise qualified reservist receiving re- 
tired pay under those provisions of law would be considered as receiv- 
ing “pay and allowances as a Reserve” within the meaning of 5 U.S.C 
30r(c) providing exemption benefits for reservists. Whether Major 
Merrill comes within the purview of the 7’ awes case and 5 U.S.C. 30r(c) 
so as to entitle him to receive retired pay concurrently with disability 
compensation under the Federal Employees’ Compensation Act de- 
pends upon the status held by the officer at the time of his retirement. 
Compare 40 Comp. Gen. 660 and 43 2d. 320. 

Since it is reported that Major Merrill was a member of the Reserve 
component of the Marine Corps when he transferred to the temporary 
disability retired list on August 1, 1960 (see also page 526, Register of 
Retired Navy and Marine Corps Officers, July 1, 1966), and since we 
have been informally advised that at the time of such transfer and re- 
tirement he was serving on active duty in his capacity as a reservist, it 
is our view that the retired pay he is receiving accrued to him solely by 
virtue of his Reserve status. Compare B-151425, June 19, 1963, copy en- 
closed. In such circumstances, the conclusion appears warranted that 
such retired pay constitutes “pay and allowances as a Reserve” within 
the meaning of that term as used in 5 U.S.C. 30r(c). Accordingly, the 
officer is entitled to receive his retired pay concurrently with disability 
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compensation under the Federal Employees’ Compensation Act. Ques- 
tion a is answered in the negative and for that reason no answer is re- 
quired to question b. 


[ B-126158 J 


Military Personnel—Retirement—Travel and Transportation En- 
titlkement—Time Limitations 

The Joint Travel Regulations implementing Public Law 89-680, and extending 
effective October 15, 1966, the 1-year time limitation for the travel of members of 
the uniformed services undergoing hospitalization, medical treatment, schooling, 
or training to a home of selection, and for the transportation of their dependents 
and household goods, may be amended to include members in a retired status 
prior to October 15, 1966, who, whether or not the 1-year limitation in effect at 
the time of their retirement has expired, have not exercised rights that were not 
fixed at the time of the statutory enactment. Therefore, the legislative history 
evidencing the intent to include members in a retired status prior to October 15, 
1966, the regulations which initially could have retroactively included the mem- 
bers may be amended to provide the authorized benefit. 

To the Secretary of the Navy, April 26, 1967: 

Further reference is made to letter of February 21, 1967, from the 
Under Secretary of the Navy, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee, requesting decision 
whether the Joint Travel Regulations may be amended to authorize 
the application of Public Law 89-680, October 15, 1966, 80 Stat. 957, 
to certain members of the uniformed services who retired prior to the 
date of its enactment. The request was assigned Control No. 67-6 by 
the Per Diem, Travel and Transportation Allowance Committee. 

In the letter it is stated that the Secretaries of the uniformed services 
have been authorized by recent amendments of sections 404 and 406, 
Title 37, United States Code (Public Law 89-680, October 15, 1966) 
to prescribe regulations which authorize extension of previous time 
limits for travel of members to their homes of selection following 
retirement and for transportation of dependents and household goods 
to such selected homes. 

Further, it is stated that because of some question as to the applica- 
bility of Public Law 89-680 to members retired prior to October 15, 
1966, the date of the new law, current service regulations have been 
made applicable only to members whose retirement orders are effective 
on or after October 15, 1966. 

It is explained that under previous regulations, members who retired 
prior to October 15, 1966, were authorized to select a home and travel 
thereto from the last duty station, provided such travel was completed 
within 1 year after termination of active duty. If a member was under- 
going treatment on the date of separation, at a Government hospital, 
such travel had to be completed within 1 year after discharge from the 
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hospital or 2 years after termination from active service, whichever 
was earlier. 

The Under Secretary says that there are many members, who re- 
tired prior to October 15, 1966, who have not as yet exercised their 
rights under the previous regulations since the time limitation of 1 
year has not expired. He states that the Secretaries believe that these 
members should be entitled to the benefits of the new service regula- 
tions based on Public Law 89-680 because the right to select a home 
still exists and, if exercised, should be governed by current time limi- 
tations. Further, he says the Secretaries believe that it would be ex- 
tremely unfair and inequitable to deny the application of the current 
time limitations to such members who are engaged in educational 
pursuits leading to civilian employment since this was one of the 
primary objectives of the new legislation. 

The Under Secretary requests our decision whether the Joint Travel 
Regulations may be amended to authorize the application of Public 
Law 89-680, October 15, 1966, to members whose orders were effective 
prior to October 15, 1966, but who have not exercised their rights 
to selection of homes and travel thereto from their last duty stations, 
within the previous time limitations. We understand that question as 
relating only to members whose time limitation under the regulations 
in effect prior to October 15, 1966, has not yet expired. 

Also, he asks that we answer the following questions: 


a, May the Joint Travel Regulations be amended to authorize the application 
of Public Law 89-680 to members whose orders were effective prior to 15 October 
1966, and their one year limitation had expired between 15 October 1966 and 
the present, who had selected a home and moved at their own expense or who 
did not select a home and remained at the same location as the place of retire- 


ment pending completion of education or training at which time he will relocate 
his household? 


b. Would the Secretaries of the respective services be authorized to issue 
approvals in the latter types of cases on a retroactive basis? 


From informal information received from the Per Diem Travel and 
Transportation Allowance Committee, we understand questions (a) 
and (b) concern the situations of members who retired prior to Octo- 
ber 15, 1966, and whose year of eligibility expired between the effective 
date of the act and the present time. The members completed educa- 
tion or training after October 15, 1966, and traveled to a home of selec- 
tion and either did not claim for travel to home of selection or the 
claim was denied because it was believed that the member did not come 
within the purview of Public Law 89-680. 

Prior to Public Law 89-680, sections 404(c), 406(d) and 406(g) 
of Title 37, U.S. Code, prescribed no time limit within which a mem- 
ber who is retired, placed on the temporary disability retired list, 
discharged, or released from active duty, may select his home for pur- 
poses of performing his travel, dependent travel and shipment of 
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household effects. However, in our decision of December 19, 1960, 
to the Secretary of the Air Force, 40 Comp. Gen. 375, we held that 
in view of the longstanding rule that 1 year is a reasonable time for 
travel of members to their homes in compliance with retirement 
orders and the apparent congressional recognition of such rule, the 1- 
year period could not be extended by the military services without 
specific statutory authority. 

Public Law 89-680 amends sections 404(c), 406(d) and 406(g) to in- 
clude a 1-year time limit from the date the member is retired, placed 
on the temporary disability retired list, discharged, or released from 
active duty, within which he may select his home for purposes of 
performing his travel, dependent travel and shipment of household 
effects, except that the Secretaries concerned may prescribe regula- 
tions which would have the effect of extending the 1-year limitation 
under certain circumstances. 

The current provisions of the Joint Travel Regulations promulgated 
pursuant to Public Law 89-680 now provide a 1-year limitation in such 
circumstances except that the period may be extended if the member, 
at the termination of active service or during the 1-year period sub- 
sequent thereto, is hospitalized or undergoing treatment at a hospital 
at Government expense. Also, the regulations provide that a member 
who, on the date of termination of active service, is undergoing 
education or training for civilian employment, or who commences 
such education or training within 1 year following such date, may 
travel to a selected home provided travel is completed within 1 year 
after completion of education or training, or 2 years from termination 
of active service, whichever is earlier, and the travel is authorized or 
approved by the Secretary concerned or his designated representa- 
tive. The regulations provide that an extension of this time limit may 
be authorized or approved. Similar provisions are contained in the 
regulations with respect to transportation of dependents and ship- 
ment of household goods. 

The legislative history of Public Law 89-680 shows that it was 
intended to authorize the Secretaries to issue regulations to extend 
the 1-year limitation to persons in a retired status who are undergoing 
hospitalization or medical treatment or schooling or training before 
selecting their retirement home. See Hearings before the House of 
Representatives, Committee on Armed Services, Subcommittee No. 4, 
September 2, 1965, H.R. 266, 89th Cong., 1st sess. 3335. 

The general rule is that statutes take effect at the time of their 
passage and are to be applied prospectively, and are not to be given an 
application which would disturb rights that have already become 
vested. 


~~ 
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It appears from the legislative history of Public Law 89-680 that 
its original sponsor (Congressman Charles E. Bennett) intended it to 
be for application to retired members who had not as yet exercised 
their rights under the previous regulations since the time limitation 
of 1 year had not expired. See pages 3336 and 3337 of the 1965 House 
Hearings. 

In the cases of the members involved in the questions presented, 
the period in which to select a home and travel thereto had not elapsed 
under the regulations in effect. at the time of enactment of Public Law 
89-680 and since the selection of a home had not been made by these 
members, neither the rights of the member nor of the Government had 
become fixed when the law was enacted. It seems clear that it was the 
legislative intent that such members would be afforded the benefits 
authorized under the act and it long has been our view that regulations 
required by a statute, when first issued, may be made retroactive in 
proper cases to the date contemplated by the statute. 32 Comp. Gen. 
315. 

The members involved in your submission apparently were not 
included in the initial regulations because of doubt as to the pro- 
priety of such action, and they did not travel to a selected home 
within the period prescribed under the regulations in effect at the 
time of termination of active duty. In these circumstances, we would 
not be required to object to an amendment of the Joint Travel Regu- 
lations retroactive to October 15, 1966, so as to extend the benefits 
presently prescribed under Public Law 89-680 to members in the cir- 
cumstances set forth in the first question presented. Likewise, the 
regulations may be amended to extend such benefits to those members 
in the circumstances presented in question a. As to question b, approvals 
as provided in the regulations would be authorized retroactively 
effective to October 15, 1966, the date of Public Law 89-680, so as 
to give effect to the regulations and afford the benefits otherwise 


authorized therein. 


[ B-161039 J 


Transportation — Dependents — Military Personnel — Advance 
Travel of Dependents—Induction into the Military Services 


Although the travel of a dependent to the overseas station of a member of the 
uniformed services incident to the member’s permanent change-of-duty station 
is not for the convenience of the Government, the return of the dependent, upon 
passing his pre-induction tests overseas, to the place in the United States where 
he registered for military service may be considered an obligation of the Govern- 
ment, Therefore, under 37 U.S.C. 406(h), providing for the advance return of 
dependents to the United States, paragraph M7103 of the Joint Travel Regula- 
tions may be amended to authorize the return of a dependent from overseas to 
the place to which ordered to report for induction upon determination that 
providing transportation at Government expense would be in the best interests 
of the Government and the member or his dependent. 
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To the Secretary of the Navy, April 28, 1967: 

Further reference is made to letter dated February 18, 1967, from 
the Under Secretary of the Navy, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee on February 28, 
1967, requesting a decision whether this Office would be required to 
object to an amendment of the Joint Travel Regulations to provide 
transportation at Government expense for the dependent of a member 
of the uniformed services from the member’s overseas duty station 
to the place to which the dependent is ordered by his local Selective 
Service Board for induction. This request was assigned Control No. 
67-5 by the Per Diem, Travel and Transportation Allowance 
Committee. 

The Under Secretary states in his letter that it has been reported 
to the Per Diem, Travel and Transportation Allowance Committee 
that in a situation where a dependent of a member stationed overseas 
passes his pre-induction physical and mental tests at the overseas loca- 
tion, there is the possibility of financial hardship on the member when 
the dependent is ordered by his Selective Service Board to report 
for induction at the location where he had registered prior to moving 
overseas with his military member parent and is required to travel at 
personal expense to the local board for induction. In this connection, 
the Under Secretary adds that the view of the interested service is 
that the dependent moved overseas with his military member parent 
for the Government’s convenience and that his travel to the induction 
location should be considered an obligation of the Government rather 
than the military member. 

It is further stated by the Under Secretary that while Volume I, 
Chapter 7, Part C, Joint Travel Regulations, provides for the trans- 
portation of dependents under unusual or emergency circumstances, 
including return of dependents to the United States for compelling 
personal reasons, as well as for reasons of national interest, this chapter 
contains no specific provision under which a dependent might be re- 
turned at Government expense for induction. In addition, he cites 
paragraph M5050, Joint Travel Regulations, as authorizing the fur- 
nishing of transportation and meal tickets to applicants for enlistment 
in Regular services or Reserve components for travel from their homes 
to place of physical examination or place of acceptance for enlistment. 

Also, the Under Secretary cites paragraph M5051 (furnishing trans- 
portation requests and meal tickets to applicants for flying training for 
travel between their residence and places of qualifying examinations, 
physical examinations, and other processing), and paragraph M5052 
(entitlement of members inducted in any of the uniformed services to 
travel and transportation allowances for travel from place of induction 
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to first station). He says, however, that there is no provision for trans- 
portation of inductees at Government expense from home to place of 
induction. Accordingly, three questions have been presented as follows: 

Specifically, (question 1) may Joint Travel Regulations, Volume 1, Chapter 7, 
paragraph M7103—1, be amended to provide for return travel of dependents to the 
place of induction? In the event this question is answered in the negative (ques- 
tion 2) may paragraph M7105 of such regulations be amended to provide specifi- 
cally that return of dependents from overseas areas for induction into the armed 
forces shall be considered to be in the national interest within the contemplation 
of that paragraph? In the event both of these questions are answered in the 
negative (question 3) may Joint Travel Regulations, Volume 1, Chapter 5, Part 
B, be amended to provide for transportation of inductees: (a) from home to place 


of induction; and (b) from the overseas permanent duty station of his military 
member parent to the place of induction ? 


Subsection 406(h) of Title 37, U.S. Code, as added by section 1(a) 
of Public Law 88-431, approved August 14, 1964, 78 Stat. 439, pro- 
vides, among other things, for the advance return to the United States 
at Government expense of the dependents of a member serving at a 
station outside the United States or in Hawaii or Alaska, if the Secre- 
tary concerned determines it to be in the best interests of the member or 
his dependents and the United States. This authority has been imple- 
mented by paragraphs M7103-1 and M7103-2, item 7, Joint Travel 
Regulations, which provide that the commanding officer may approve 
the request of a member who is permanently stationed outside the 
United States for the transportation of his dependents to a designated 
place in the United States, including Alaska and Hawaii, in Puerto 
Rico, or in a territory or possession of the United States, notwithstand- 
ing the fact that his permanent station remains unchanged, when deter- 
mined that the best interests of the member or his dependents and the 
Government will be served by the return of one or more of his depend- 
ents for compelling personal reasons, such as marital difficulties, 
financial difficulties, unforeseen family problems, death or serious 
illness of close relatives, or for reasons of a humanitarian or compas- 
sionate nature, and in other situations which have an adverse effect on 
the member’s performance of duty. 

We do not agree with the view expressed that the dependent moved 
overseas with his member parent for the convenience of the Govern- 
ment and, on that basis, his travel to the induction station should be con- 
sidered an obligation of the Government. Clearly, the dependent was 
not ordered by the Government to proceed overseas with his parent 
and such travel was not for the performance of duty by the dependent. 
Rather, the dependent moved overseas for the personal convenience of 
the parent, for his own convenience and the convenience of other mem- 
bers of the family that might be concerned. 

While transportation of a member’s dependents is authorized at 
Government expense incident to the member’s change of permanent 
station, the movement of the dependents is not required and if the mem- 
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ber elects to move his dependents to his new station overseas we find no 
basis for the view that the move is for the convenience of the Govern- 
ment. In decisions rendered prior to enactment of Public Law 88-431 
and similar provisions with respect to civilian employees, involving 
travel to report for induction into the armed services, we generally 
have viewed travel to the place ordered to report for induction as the 
personal responsibility of the individual concerned. 24 Comp. Gen. 472. 

On March 30, 1951, we were requested by the Department of Agri- 
culture to rule on the question as to whether the induction of six em- 
ployees of the Department of Agriculture—serving at various duty 
stations in Mexico—prior to the completion of their agreed period of 
service would entitle them to reimbursement of the expenses of their 
return travel to the United States. The applicable statute, section 7 of 
the act of August 2, 1946, ch. 744, 60 Stat. 808, 5 U.S.C. 5729, provided 
for return transportation of the employee to the United States if sepa- 
rated prior to expiration of the agreed period of service for reasons 
beyond his control. In our decision of May 23, 1951, 30 Comp. Gen. 478, 
in which we reached an affirmative conclusion on that question, we said 
that under the circumstances not only were the separations for the pur- 
pose of induction into the military service for reasons beyond the em- 
ployees’ control but also “for the purpose of the Government.” Also, 
we held in our decision of November 1, 1951, 31 Comp. Gen. 159, that 
the separation of three other Department of Agriculture employees 
under similar circumstances, but who either had enlisted or were re- 
called for active military duty at their request “properly may be viewed 
as serving a vital and paramount purpose of the United States,” and 
that reimbursement for their travel was authorized even though the 
separations were not for reasons beyond their control. 

Generally, the induction of a dependent of a member as well as the 
date thereof is indeterminable at the time of his movement to an over- 
seas station and, of course, beyond the dependent’s control and in the 
Government’s interest. Broad authority is provided in section 406(h) 
to authorize the advance movement of a member’s dependents from 
overseas to an appropriate location in the United States if determined 
to be in the best interests of the member or his dependents and the 
United States. We are of the opinion that in view of that authority, 
paragraph M7103 of the regulations may be amended to provide for 
return transportation of a dependent from overseas to the place in the 
United States to which ordered to report for induction when author- 
ized on the basis of a determination that such transportation would be 
in the best interests of the Government and the member or dependent. 

Your first question therefore is answered in the affirmative, making 
answers to the second and third questions unnecessary. 


O 
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[ B-161204 ] 


Bids—Late—tTelegraphic Modifications—Mishandling by Govern- 
ment 

Telegraphic bid price modifications displacing the low bid, which were received 
after the opening of bids for the construction of a nursing home unit at a Veterans 
Administration Hospital may be considered, the bidder having forwarded the 
modifications sufficiently early to have been timely delivered, and although the 
observance of a lunch hour at the Western Union office that delayed delivery is 
a condition of service the bidder should have anticipated, the fact that the tele- 
grams received at the hospital over a teletype machine approximately 15 minutes 
before the scheduled bid opening time were not communicated immediately to 
the bid office but were delivered via routine mail facilities constitutes mishandling 
by the Government within the meaning of section 1-2.303-2 of the Federal 
Procurement Regulations. 


ToR.S. Armstrong, Veterans Administration Hospital, May 3, 1967: 

Reference is made to your letter dated April 3, 1967, with enclosures, 
and subsequent correspondence, requesting a decision whether two 
telegraphic modifications received after the opening of bids from 
George E. Jensen, Contractor, Inc., should be considered in the evalua- 
tion of bids submitted in response to an invitation for project No. 
01-5180, covering the constructior of a nursing home care unit at the 
Veterans Administration Hospital, Tuskegee, Alabama. 

The invitation, issued on February 9, 1967, requested bids to be 
submitted to the Hospital Director, Veterans Administration Hospi- 
tal, Tuskegee, Alabama, for public opening at 1:30 p.m., c.s.t., on 
March 28, 1967. At the scheduled time five bids were received, opened 
in the office of the Chief, Supply Division, and recorded, as follows: 


W. Chester Williams, Contractor $118, 711 
I’, B. Bear Construction Company 127, 821 
George E. Jensen, Contractor, Inc. 150, 000 
Guin & Hunt, Inc. 152, 430 
W. A. Barrow 158, 000 


At approximately 2:10 p.m. an employee of the hospital communica- 
tions section called the Supply Division and at about 2:15 p.m. he 
delivered to the contracting officer the two telegraphic bid modifica- 
tions from George E. Jensen, which, if considered, will displace the 
low bid of W. Chester Williams. The record indicates that the wires 
were removed from the teletype machine and time stamped at 
2:07 p.m. 

The first telegram, marked “Rush” and stating that its delivery 
must be completed before 1 p.m., reduced Jensen’s bid by $31,750; the 
second telegram further reduced the bid by $2,500. Subsequent veri- 
fication by the contracting officer with Western Union indicated that 
both messages were filed in the Mobile, Alabama, Western Union 
office. The first telegram was filed at 11:33 am., cst., transmitted 
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from Mobile into the selective switching system at 11:39 a.m., and 
was time stamped at the Tuskegee Western Union office at 1:12 p.m. 
The second telegram was filed at 12:02 p.m., transmitted at 12:07 p.m., 
and was time stamped at Tuskegee at 1:13 p.m. The messages were then 
transmitted via tieline to the communications section of the hospital. 
Transmission was completed at 1:15 p.m. and 1:16 p.m., respectively, 
according to the time shown by Western Union at the end of each 
message. By letter dated April 11, 1967, to the contracting officer, the 
manager of the Tuskegee Western Union office advised that a lunch 
hour is observed at that office from 12 noon to 1 p.m., during which 
time the office is closed. 

The delivery procedure for Western Union telegrams after their 
receipt at the hospital is generally indicated in a memorandum dated 
April 3, 1967, from the Chief, Medical Administration Division, as 
follows: 

1. The Western Union Machine is located in the office of the Chief, Office 
Service Section and is utilized primarily for the benefit and convenience of 
patients and employees residing on the station. Very few messages of an officia 
nature are ever received on this machine. There is no written station policy 
covering procedures for the delivery of messages received by Western Union. 

2. Delivery of messages arriving on the Western Union Machine is generally 
accomplished through normal messenger service channels, Our scheduled delivery 
from the Mail Room Message Center departs as follows: 

Leaves Mail Room 9:10 A.M.—Arrives in Supply Division, 10:25 A.M. 
Leaves Mail Room 1:40 P.M.—Arrives in Supply Division, 3:00 P.M. 
There are fifteen messenger stops en route, as the Supply Division is located a 

considerable distance from the Mail Room. [Italic supplied. ] 

In this regard it appears that during the last 3 months the average 
number of Western Union messages received was two per day and 
the average number of Government teletype messages received was six 
per day. We are further advised that this procedure for handling 
ordinary messages is departed from on certain occasions with respect 
to official telegrams, in which case the teletype operator immediately 
upon receipt calls or hand-delivers the message to the addressee. Such 
action is, however, left to the discretion of the employees charged with 
the operation of the communications section. Further, the record in- 
dicates that on March 28, 1967, the position of Chief, Office Services 
Section, was vacant, and that the regular teletype operator, who also 
distributes publications, was on sick leave. One of the telephone oper- 
ators had been designated acting chief of the section on that day and 
at approximately 1:10 p.m. went to lunch. Upon return, he went 
directly to the mailroom to check on operations since there was also 
a shortage of personnel in that area. We are informally advised that it 
is the general practice of the station to cover the teletype machines at 
all times. On those occasions when both the chief of the section and 
the teletype operator are away from the office, the telephone operator, 
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who occupies a physically adjoining room, checks the machines during 
a lull on the switchboard. It appears that the switchboard operator 
on duty when the telegrams were received on March 28 merely 
acknowledged their receipt some time between 1:25 p.m. and 1:30 p.m. 
and then returned to her regular duties. 

In a letter, with enclosures, dated April 21, 1967, submitted to this 
Office by the attorney for George E. Jensen, it is maintained that the 
failure of the modifications to be timely received was attributable 
either to an abnormal delay by Western Union, which could not have 
been anticipated by the bidder, or to mishandling by the Government. 
In support of the first contention, a letter dated April 21, 1967, from 
the District Manager, The Western Union Telegraph Company, 
Mobile, Alabama, indicates that the normal transmission time for 
telegrams from Mobile to the hospital is approximately 40 minutes; 
that the normal handling of telegrams addressed to the hospital 
director is over the hospital’s tieline rather than by telephonic com- 
munication of the message; and that it would not generally be known 
at all Western Union offices that the Tuskegee branch office is closed 
for lunch between 12 noon and 1 p.m. 

Section 1-2.305 of the Federal Procurement Regulations (FPR) 
defines “late modifications” and provides that such modifications shall 
be treated in accordance with the rules and procedures governing late 
bids contained in FPR sec. 1-2.303. FPR sec. 1-2.303-2 provides, in 
relevant part, as follows: 

A late bid shall be considered for award only if: 

(a) It is received before award; and either 

(b) It was sent by * * * telegraph if authorized, and it is determined that the 
lateness was due solely to a delay * * * by the telegraph company, for which 
the bidder was not responsible ; or 

(c) If submitted by * * * telegram where authorized), it was received at the 
Government installation in sufficient time to be received at the office designated 
in the invitation by the time set for opening and, except for delay due to mis- 
handling on the part of the Government at the installation, would have been 
received on time at the office designated. The only evidence acceptable to establish 
timely receipt at the Government installation is that which can be established 
upon examination of an appropriate date or time stamp (if any) of such installa- 


tion or of other documentary evidence of receipt at such installation (if readily 
available) within the control of such installation or of the post office serving it. 


It is well established that the bidder must bear the responsibility of 
the late arrival of a telegraphic bid modification. In this connection, 
it is presumed that a modification was not timely filed unless it is dem- 
onstrated by clear and convincing evidence that sufficient time 
remained to accomplish delivery by “normal transmission procedure.” 
FPR sec. 1-2.303-4. Moreover, even when there is a subsequent delay 
by the telegraph company, such delay, although not attributable to any 
action of the bidder, must be “abnormal delay or time beyond that 
usually required by normal transmission procedure.” 39 Comp. Gen. 








774 DECISIONS OF THE COMPTROLLER GENERAL [46 


586, 589-590. In 40 Comp. Gen. 290, 293-294, we distinguished between 
normal and abnormal delay as follows: 

The “normal, usual and foreseeable delays” are those delays which might be 
expected or anticipated in the normal routine by which the telegraph company 
accomplishes its work. * * * Delivery is always conditioned on volume and 
other conditions at the sending and receiving office. * * * 

We may agree that the record indicates the telegrams transmitted 
from Mobile at 11:39 a.m. and 12:07 p.m. would have been delivered 
at the hospital Office Services Section in approximately 40 minutes but 
for the closing of the Tuskegee Western Union office for the luncheon 
period. However, it is our opinion that the accepted practice of closing 
the Tuskegee telegraph office each day for the luncheon period is a 
condition of the service rendered by Western Union which should be 
anticipated by the bidder. See Western Union Telegraph Company 
Tariff, Federal Communications Commission No, 247, Original, page 
5, paragraph 8, which recognizes that during the spread of open hours 
for each office indicated in the tariff, certain offices are closed for lunch. 
See also 52 Am. Jur., Telegraphs and Telephones, section 18; 86 C.J.S., 
Telegraphs & Telephones, Radio & Television, sections 67, 135. 
Furthermore, with respect to the lack of actual knowledge of the pre- 
vailing conditions of service at the Tuskegee office, it has been the posi- 
tion of our Office that the bidder is charged with foreseeability and 
must anticipate the delays incident to a normal condition of service. 
B-160600, March 30, 1967 ; 46 Comp. Gen. 13; B-154451, June 25, 1964; 
B-15075, February 28, 1963. 

We note that even with the delay incident to the closing of the Tus- 
kegee branch office, the telegrams were received in the Office Services 
Section of the hospital 15 and 14 minutes, respectively, before bid 
opening. In this respect, it is alleged by the attorney for Jensen that 
no one could anticipate the causes for the delay which prevented the 
actual physical delivery of the telegraphic bid modifications, and that 
“Any government installation in anticipation of a bid opening * * * 
should ascertain that its telegraphic tie line equipment was in opera- 
tion and properly attended.” 

Initially, there seems to be some question as to what is the normal 
procedure for handling official telegrams at the hospital. In this 
regard, we note that the contention of Mr. Williams—the ostensible 
low bidder—in a letter with enclosures, dated April 17, 1967, to our 
Office, that delivery could not have been effected before opening by 
“normal procedures” apparently has reference to the normal mail 
handling facilities. On the record, delivery by this method would have 
required that the telegrams be received in the mailroom before 9:10 
a.m. to accomplish timely receipt since the final delivery of the day 
did not commence until 1:40 p.m., 10 minutes after bid opening. The 
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attorney for Jensen, on the other hand, maintains that the “normal 
procedure” for handling official telegrams would have required that 
the contents of the two telegrams be communicated immediately to the 
contracting officer. 

We have been informally advised by the Central Office, Veterans 
Administration, Washington, D.C., that no formal handling pro- 
cedures for telegrams have been adopted and that the selection of a 
particular procedure is determined by the individual installation. 
Insofar as the Tuskegee hospital’s procedure is concerned, it appears 
that the determination of whether a telegraphic message is to be com- 
municated immediately, or delivered by routine mail, depends upon 
the contents of the message, and it is expected that “official messages” 
will receive expedited treatment. 

The role of our Office in evaluating the delivery procedures adopted 
by the Government procuring agencies in handling telegrams was 
stated in 43 Comp. Gen. 317, 320, as follows: 

* * * Various means of transmittal are presently being used * * * and in this 
regard it is not the function of this Office to suggest which of these means is 
best suited for any particular installation. However, the Government must use 
a facility of transmittal which will permit a telegraphic modification to be 
delivered within a reasonable time after its receipt at an installation. * * * 

In that decision, we agreed with the administrative determination 
that the delivery of a telegram via routine mail facilities constituted 
mishandling per se on the part of the Government. Here the record 
supports the conclusion that the informal procedures utilized at the 
hospital would require that a telegraphic bid modification be trans- 
mitted immediately to the addressee. Indeed, the Acting Chief of the 
Office Services Section did in fact call the Supply Division at about 
2:10 p.m. and effected delivery of the telegraphic modifications ap- 
proximately 5 minutes thereafter. Further, there is no reason to assume 
that similar steps could not have been taken at the time the telegrams 
were received in the Office Services Section at 1:15 p.m. and 1:16 p.m. 
had the teletype operator been present, or that delivery could not have 
been accomplished within the same time frame. See B—148370, April 2, 
1962; B-155247, December 21, 1964; B—155061, October 9, 1964. In this 
regard, it is our opinion that the action of the telephone operator in 
merely acknowledging the telegrams (estimated at some time between 
1:25 p.m. and 1:30 p.m.), rather than telephoning the contracting 
officer and advising him of the receipt of the telegrams, constituted 
mishandling by the Government within the meaning of FPR sec. 
1-2.303-2. Although there is a serious question whether it may be said 
that the teletype machines were adequately monitored by imposing an 
additional responsibility on an employee who is already charged with 
a primary duty as a telephone operator, we recognize that the existing 
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personnel situation at the hospital did not permit in this instance full- 
time coverage of the teletype machine. However, having been charged 
with that additional responsibility of checking the Western Union 
teletype machine, the telephone operator should have followed the 
same informal procedures established for the treatment of official tele- 
grams, and the departure from that procedure may not be explained 
either by the necessity of remaining at, or returning to, her switch- 
board. See B-148264, April 10, 1962, wherein we approved an adminis- 
trative determination that the failure to notify the contracting officer 
by telephone of the receipt of a telegraphic modification at a base which 
receives two or three telegrams a day constituted mishandling. Cf. 
B-144419, January 12, 1961. 

Accordingly, the telegraphic modifications are properly for con- 
sideration in the evaluation of bids, 


[ B-125037 J 


Pay—Aviation Duty—Flight Deficiencies—Satisfying Flight Re- 
quirements 


Under section 104(a) (1) of Executive Order No. 11157, as amended by Executive 
Order No. 11292, the hours of aerial flight participation by a member of the 
uniformed services on active duty or active duty for training that are insufficient 
to meet the minimum flight requirements of 4 hours for the month in which 
performed may be used to qualify a member for incentive pay in a succeeding 
month and, therefore, a member in continuous flying status, with no excess flying 
hours to his credit for the 5 months preceding the month of January during which 
month he met the 4-hour minimum flight requirements, who flew 2 hours in 
February, none in March or April, and 2 hours in May qualifies for flying pay 
for the month of May on the basis of flying 2 hours in February and 2 hours in 
May. 


Pay—Aviation Duty—Excess Flying Hours—Nonhazardous Duty 
Incapacitation 


A member of the uniformed services who performs 12 excess hours of aerial 
flight duty in January before becoming incapacitated not as a result of hazardous 
duty, and who is not suspended from flying status until May 1, is entitled to 
flying pay for the months of February, March, and April, the member having 
remained in a flying status during the period of incapacitation before suspension, 
and his right under section 104(a) (1) of Executive Order No. 11157, as amended, 
to apply the 12 excess hours of aerial flight performed in January to satisfy the 
flight requirements for the next 5 months after incapacitation not having been 
limited in any way. 


Pay — Aviation Duty — Excess Flying Hours — Hazardous Duty 
Incapacitation 


A member of the uniformed services who performs 12 excess hours of aerial 
flight in January before he is incapacitated as a result of an aviation accident, 
and who is suspended from flying status on August 1, is entitled to satisfy 
minimum flight requirements for a period of 5 months following incapacitation, 
and the requirements for the months of February, March, and April satisfied 
under section 110 of Executive Order No. 11157, amended by Executive Order 
No. 11292, by reason of the accident, the months of May and June may be satisfied 
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on the basis of the excess flight hours performed in January, pursuant to section 


104(a) (1), and the member paid incentive pay for 5 months of the period of 
incapacitation prior to suspension from flying duty. 


Pay—Aviation Duty—Excess Flying Hours—Nonhazardous Duty 
Incapacitation 


25, 
not as a result of performing hazardous duty, flew 8 aerial hours in January, 
and who following requalification on April 25, flew 8 hours in April, may combine 
the excess flying hours performed in January and April to satisfy the 4-hour 
monthly flight requirement prescribed by Executive Order No. 11292, and the 
member, therefore, is entitled to payment of incentive pay for the months of 
February and March. The member not having been suspended from flying duty, 
the 4 excess flight hours performed in January satisfied flight requirements for 
February, and the flight deficiency in March was met by the excess 4 hours of 
aerial flight performed in April. 


A member of the uniformed services who prior to incapacitation on January 25 


Pay — Aviation Duty — Excess Flying Hours — Suspension Time 
Effect 


A member of the uniformed services who prior to suspension on February 1, 
participated in 12 hours of aerial flight in January is entitled to flying pay for 
February and March on the basis of the 8 excess hours flown in January, 
whether his suspension is removed before or after expiration of the 3-month 
grace period prescribed by section 110 of Executive Order No. 11157, amended 
by Executive Order No. 11292, section 104, in addition to the 3-month grace period 
prescribed by section 110, providing for meeting minimum flight requirements 
by applying the excess hours flown in a preceding 5-month period, and section 
105 not requiring that minimum flight requirements be met for a suspension 
period after removal of the suspension, but only requiring compliance with the 
minimum flight requirements prescribed by section 104. 


Pay -— Aviation Duty ——- Excess Flying Hours — Suspension Time 


Effect 


A member of the uniformed services with 16 excess flying hours for the month 
of January whose February 1 suspension is removed June 1, is entitled to flying 
pay for February, March, April and May on the basis of the excess hours flown 
in January, notwithstanding his suspension was removed after the expiration 
of the 3-month grace period prescribed by section 110 of Bxecutive Order No. 
11157, amended by Executive Order No. 11292, section 104 providing that mini- 
mum flight requirements may be satisfied by applying excess hours flown in the 
preceding 5 months. 


Pay — Aviation Duty —- Excess Flying Hours — Suspension Time 


Effect 


A member of the uniformed services who prior to suspension of his flying status 
on January 16, flew 24 hours during January and who upon removal of his sus- 
pension on September 15, flew 12 hours in September is entitled to flying pay 
for the entire period of the suspension, the flight requirements of section 104 
of Executive Order No. 11157, as amended by Executive Order No. 11292, having 
been met before and after the period of suspension, the 20 excess hours flown in 
January satisfying the 4hour monthly minimum requirements for February, 
March, April, May, and June, and the 12 hours flown in September satisfying 
the requirements for the months of July, August, and September. 


To the Secretary of Defense, May 4, 1967: 


Further reference is made to letter of March 28, 1967, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
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on a number of questions which have arisen in the implementation of 
Executive Order No. 11292, August 1, 1966, relating to the payment 
of incentive pay to members of the uniformed services on active duty 
or active duty for training for participation in aerial flights. The 
questions and related discussion are contained in Committee Action 
No. 395 of the Department of Defense Military Pay and Allowance 
Committee. 

Section 104(a) of Executive Order No. 11157, as amended by Execu- 
tive Order No. 11292, provides that, under such regulations as the 
Secretary concerned may prescribe, members of the uniformed services 
who are required by competent orders to participate frequently and 
regularly in aerial flights, other than glider flights, shall be required 
to meet certain minimum requirements, except as otherwise provided in 
section 110, in order to receive monthly incentive (flying) pay for the 
performance of hazardous duty. The prescribed minimum flight re- 
quirements for members on active duty are as follows: 

(1) During one calendar month: 4 hours of aerial flight; however, hours of 
aerial flight performed during the immediately preceding five calendar months 
and not already used to qualify for incentive pay may be applied to satisfy the 
aerial flight requirement for that month. 

(2) During any two consecutive calendar months when the requirements of 
clause (1) above have not been met: 8 hours of aerial flight. 


(8) During any three consecutive calendar months when the requirements of 
clause (2) above have not been met: 12 hours of aerial flight. 


Section 110 of Executive Order No. 11157 provides as follows: 


Any member who is required by competent orders to perform hazardous duty, 
or multiple hazardous duties, and who becomes injured or otherwise incapaci- 
tated as a result of the performance of any such hazardous duty, by aviation ac- 
cident or otherwise, shall be deemed to have fulfilled all of the requirements for 
the performance of all hazardous duties which he is required by competent 
orders to perform, for a period not to exceed three months following the date as 
of which such incapacity is determined by the appropriate medical authority. 

The discussion in the committee action states that the majority of 
the questions are presented to ascertain whether the provisions of 
section 104 of Executive Order No. 11292 and section 110 of Executive 
Order No. 11157 are for application in determining entitlement for 
flying pay during periods of suspensions. The first question, which 
does not involve any suspension, is as follows: 

1. May hours of aerial flight which are insufficient to meet minimum flight 
requirements for the month in which performed be used to enable a member to 
qualify for incentive pay in a succeeding month? 

In an example given, the member was on continuous flying status. 
No excess hours were flown during the 5 months immediately preceding 
the month of January. He flew 4 hours in January, 2 hours in Febru- 
ary, none in March or April, and 2 hours in May. In such circumstances 
is the member entitled to flying pay for the month of May on the basis 
of the 2 hours of flying in February and 2 hours in May? 


= ee 6 he 


we 


ed ee 


a 


Comp. Gen.| DECISIONS OF THE COMPTROLLER GENERAL 779 


The committee action points out that prior to the issuance of Execu- 
tive Order No. 11292 the 2 hours flown in February and the 2 hours 
flown in May would be irrevocably lost and pay entitlement would 
exist for the month of January only and that, even though the hours 
flown in February are not in excess of the minimum flying require- 
ments for that month, nothing in Executive Order No. 11292 appears 
to preclude using the 2 hours flown in February to help qualify for the 
month of May, since they have not already been used to qualify for 
flying pay. Under the plain language of section 104(a) (1), in the 
example given the flights performed in February may be used to 
qualify for flying pay in the month of May. The first question is 
answered in the affirmative. 

The committee action states that it is not contemplated that the 
current rules governing suspensions from flying status and removal 
or termination of such suspensions will be changed as a result of Ex- 
ecutive Order No. 11292 and that the committee action is written on 
that basis. Questicn 2 and the examples relating to that question are as 
‘ollows: 

2. Is a member entitled to flying pay while incapacitated, but not suspended 
from flying status, if applicable flight requirements are properly met by flights 
performed before the period of incapacity, or by a combination of hours flown 
before and after such period? 

a. Member flew 16 hours during the period 1-25 January. On 25 January, he 
became incapacitated not as a result of performing hazardous duty. He remained 
incapacitated and was suspended from flying status on 1 May. Is he entitled to 
flying pay for Feb, Mar, and Apr on the basis of 12 excess hours flown in Jan? 

b. Members flew 16 hours during the period 1-25 Jan. On 25 Jan he became 
incapacitated as a result of an aviation accident. He remained incapacitated and 
Was suspended from flying status on 1 Aug. He is entitled to flying pay for Feb, 
Mar, and Apr, because of the aviation accident. Is he entitled to flying pay for 
May and Jun, because of excess hours flown in Jan? 

c. Member flew 8 hours during the period 1-25 Jan. He became incapacitated on 
25 Jan not as a result of performing hazardous duty. He became physically re- 
qualified for flying on 25 Apr and flew 8 hours during the period 25-30 Apr. Is 
he entitled to flying pay for Feb on the basis of the 4 excess hours flown in Jan? 
Is he entitled for Mar on the basis of the 8 hours flown in Apr? 

The committee action states that when members become physically 
incapacitated for flying duties they are not immediately suspended 
from flying status, that the effective date of suspension under current 
service regulations is as shown in the examples, when the conditions 
stated in the example apply, that during the period of incapacity 
prior to suspension members are grounded by means of local adminis- 
trative procedures, and that under Executive Order No. 11157 prior 
to amendment the member in example a would be entitled to flying 
pay through January 31, but would lose flying pay for the months of 
February, March, and April because he was unable to meet flight re- 
quirements before the end of the 3-month period. 

It is understood that when a person on flying status is physically 


incapacitated to fly not as a result of an aviation accident or of carry- 
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ing out orders to perform hazardous duty, he will be grounded for a 
period not to exceed 3 months and not permitted to fly even though no 
orders suspending flying status are issued. The committee action sug- 
gests that if Executive Order No. 11292 permits application of excess 
hours flown in January, he would meet flight requirements and be en- 
titled to flying pay for the months of February, March, and April, 
which would be consistent with past practice of allowing payment for 
the remainder of the month in which incapacity began if during that 
month the member had flown enough to qualify for that month, 

Since the member in example a is in a flying duty status during 
the months of February, March, and April, and his right under Ex- 
ecutive Order No. 11292 to apply the 12 excess hours of aerial flight 
performed in January to satisfy the flight requirements for the next 
5 months is in no way limited, he is entitled to flying pay for the 
months of February, March, and April. 

The facts in example b are the same as those in example a except 
that incapacity resulted from the performance of hazardous duty. 
Under the provisions of section 110 of Executive Order No. 11157 the 
member is entitled to flying pay for the months of February, March, 
and April. Since the 12 excess hours flown in January were not re- 
quired to be used to satisfy the flight requirements during February, 
March, and April, such excess may be applied to satisfy the flight 
requirements for the months of May and June. 

Before issuance of Executive Order No. 11292 the member in ex- 
ample ¢ would have been entitled to flying pay for January and April, 
but not for February or March. Under Executive Order No. 11292, 
however, the member, not being suspended from flying duty, is en- 
titled to flying pay for February by virtue of carrying forward the 
excess 4 hours of flight performed in January. March is the first month 
in which a deficiency occurred, and that deficiency was made up in 
April; hence the member is entitled to flying pay for the month of 
March. 

Question 2 is answered in the affirmative. 

Question 3 is as follows: 

3. Is a member entitled to flying pay for a part of a period of suspension from 
flying status, if the suspension is removed while he is still able to meet flight 
requirements for the entire period, and requirements are actually met for the 
partial period by flights performed before the suspension? 

Member flew 12 hours in Jan. He is suspended on 1 Feb. The suspension is 


removed on 30 Apr. Is he entitled to flying pay for Feb. and Mar. on the basis 
of the 8 excess hours flown in Jan? 


Section 105 of Executive Order No. 11157 provides: 
Members shall not be entitled to reeeive incentive pay for participation in 


aerial flights for any period while suspended from such participation, unless 
such suspension is subsequently removed and the minimum flight requirements 
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prescribed in section 104 hereof have been complied with, except as otherwise 
provided in section 110 hereof. 

Under such provisions payment is not authorized for any period of 
suspension until the suspension is removed and then only when the 
member meets the requirements of section 104 of that Executive order, 
which was amended by Executive Order No. 11292 to read as quoted 
above. As so amended section 104 now includes, in addition to the 
3-month grace period, provisions for applying excess hours flown in 
the preceding 5 months. Upon removal of the suspension the member 
is entitled to flying pay for the months of February and March on 
the basis of the excess hours flown in January. Question 3 is answered 
in the affirmative. 

Question 4 reads as follows: 

4. Would the answer to question 3 be the same if the suspension is removed 
after both the partial period covered by prior flights and the succeeding three- 
month grace period for meeting flight requirements have expired? 

The facts are the same as in the example in question 3, except that 
the suspension was not removed until July 1. 

The committee action discussion points out that prior to issuance 
of Executive Order No. 11292 entitlement for any period of suspen- 
sion depended on whether the suspension was removed before the 
end of the 3-month grace period authorized by section 104 of Executive 
Order No. 11157, in which case entitlement existed to the extent flight 
requirements were met, and that there was no entitlement for any part 
of the period of suspension when the suspension was removed after 
the 3-month grace period. It is suggested that adherence to these 
principles would require affirmative answers to questions 3 and 5 and 
a negative answer to question 4 and that since the regulations now 
include provisions for applying excess hours flown in the preceding 
5 months, in addition to hours of flight during the 3-month grace 
period, the period during which minimum flight requirements could 
be met is extended to a maximum of 8 months. 

Insofar as the provisions of Executive Orders No. 11157 and No. 
11292 are concerned, the reason a negative answer to question 4 is 
deemed necessary for consistency is not apparent. In question 3 the 
suspension was removed before the expiration of the 3-month grace 
period and in question 4 it was removed after that period had ex- 
pired. The reason the flight requirements had to be met under Ex- 
ecutive Order No. 11157 before expiration of the 3-month grace period 
was that there was no way to meet them after expiration of the grace 
period. It does not appear that section 105 requires that minimum 
flight requirements be met for the entire period of suspension, after 
such suspension is removed, but only that “the minimum flight re- 
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quirements prescribed in section 104 hereof have been complied with.” 
Since in question 4 the minimum flight requirements prescribed by 
section 104 were met for February and March, it is our opinion that 
the member is entitled to flying pay for those months when the suspen- 
sion was removed on July 1. Question 4 is answered in the aflirmative. 

Question 5 reads as follows: 

5. Is a member entitled to flying pay for all of a period of suspension from 
flying status, after removal or termination of the suspension, if flight require- 
ments are properly met for the entire period by flights performed before the 
period of suspension, or by a combination of hours flown before and after 
such period? 

Example: 

a. Member flew 20 hours in Jan. He is suspended from flying status 1 Feb. 
Suspension is removed 1 Jun. Is he entitled to flying pay for Feb, Mar, Apr, and 
May on the basis of the 16 excess hours flown in Jan? 

b. Member flew 24 hours during the period 1-15 Jan. He is suspended from 
flying status 16 Jan. Suspension is removed 15 Sep. He flew 12 hours during 
the period 15-80 Sep. Is he entitled to flying pay for Feb, Mar, Apr, May and 
Jun on the basis of the 20 excess hours flown in Jan, and to flying pay for Jul, 
Aug, and Sep on the basis of 12 hours of flight in Sep? 

For the reasons stated in answering question 4 it is our opinion that 
the member in example a is entitled to flying pay for the months of 
February, March, April, and May on the basis of the excess hours 
flown in January, and that the member in example b is entitled to 
flying pay for the months of February, March, April, May and June. 

S . d 9 . 
Since July then became the first month for which flight requirements 
were not met and minimum flight requirements for 3 months were 
met in September after removal of the suspension, the member in 
example b is entitled to flying pay for the months of July, August, 
and September. Question 5 is answered in the affirmative. 

Included in the committee action are proposed rules, including 
provisions for members not subject to flight requirements, governing 
entitlement to flying pay under the conditions described in the fore- 
going questions and examples. Question 6 is whether there is any 
legal objection to incorporation of these rules into service regulations. 
That question is answered in the negative except with respect to para- 
graphs b, c and e. The latter paragraph deals with the rule applicable 
where suspension is removed after the period for qualifying has 
passed. The proposed rule states that when this occurs, flying pay 
for the period of suspension is lost. This proposed rule apparently is 
premised upon a negative answer to question 4. Since that question 
is answered in the affirmative, we suggest that the rule be revised to 
reflect entitlement under the circumstances stated in that question 
and example. 

Concerning paragraphs b and ¢, it is suggested that they be amended 
to negative a possible implication that if a member fails to meet the 
flight requirements during the 3-month grace period he will not be 
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entitled to flight pay for the earlier part of the suspension period for 
which he has already met such requirements. The reference in para- 
graph c to section 104(a) of the Executive order should be amended 


to show that reference is made to that section, as amended by Executive 
Order No. 11292. 


[ B-161201 J 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Before Completing Eighteen Years of Service 

The election executed on July 31, 1959, by an officer who entered the military 
service on August 1, 1941, to receive a reduced amount of retired pay to provide 
an annuity for his dependents was a valid election, notwithstanding the officer 
completed the required 18 years of service at midnight July 31, 1959, as under 
5 U.S.C. 5505, the thirty-first day of any month is considered a day of service 
in determining rate of pay, even though the day is ignored in computing pay, 
and the officer retired on December 1, 1966, pursuant to 10 U.S.C. 8911, having 
elected to provide an annuity for his dependents under the Retired Serviceman’s 
Family Protection Plan is liable for the cost of the annuity for the month of 
December 1966, and the reduction in his retired pay for that month was proper. 


To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 
May 4, 1967: 


Further reference is made to your letter dated March 9, 1967, re- 
questing an advance decision as to whether payment may be made 
on a voucher in the amount of $43.88 in favor of Major Josef W. Noll, 
FV 66 4044, USAF, retired, representing refund of the amount with- 
held from his retired pay for the period December 1 through 31, 1966, 
to cover the cost of an annuity under the Retired Serviceman’s Family 
Protection Plan. Your request was forwarded here by letter of Head- 
quarters United States Air Force dated April 3, 1967, under Air 
Force Request No. DO-AF-947, approved by the Department of 
Defense Military Pay and Allowance Committee. 

Major Noll enlisted in the Regular Army August 1, 1941, and served 
continuously in the military service (on active duty or as a Reserve 
not on active duty) until his retirement effective December 1, 1966, 
pursuant to 10 U.S.C. 8911. On July 31, 1959, he executed an election 
of options under the Uniformed Services Contingency Option Act of 
1953, 10 U.S.C. 1431, now the Retired Serviceman’s Family Protection 
Plan, electing under options 3 and 4 to receive a reduced amount of 
retired pay to provide an annuity for his wife and children. No other 
election was made by him and, of course, the act of October 4, 1961, 
Public Law 87-381, 75 Stat. 810, 10 U.S.C. ch. 73, which has no retro- 
active effect, has no bearing on his case. 43 Comp. Gen. 617, 

At the time Major Noll made his election the law (10 U.S.C. 1431(b) 
(1958 Ed.) ) provided that the election must be made before the person 
concerned “completes 18 years of service for which he is entitled to 
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credit in the computation of his basic pay.” You say that he completed 
18 years of service for basic pay purposes on July 30, 1959. You have 
requested an advance decision in view of the doubt as to whether 
Major Noll’s election made on the thirty-first day of the last month 
in his eighteenth year of service was a valid election. 

Section 6 of the act of June 30, 1906, ch. 3914, 34 Stat. 763 (as 
repealed and restated in 5 U.S.C. 5505 by the act of September 6, 1966, 
Public Law 89-554, 80 Stat. 476, provides in pertinent part that: 

The pay period for an individual in the service of the United States whose 
pay is monthly or annual covers one calendar month, and the following rules for 
division of time and computation of pay for services performed govern : 

(1) A month’s pay is one-twelfth of a year’s pay. 

(2) A day’s pay is one-thirtieth of a month’s pay. 

(3) The 31st day of a calendar month is ignored in computing pay, except 
that one day’s pay is forfeited for one day’s unauthorized absence on the 31st 
day of a calendar month. 

While the thirty-first day of a calendar month is ignored in com- 
puting pay, the thirty-first day of any month is a day of service and 
must be considered when involved in determining the rate of a person’s 
pay where advancement to the next higher pay rate is based on longev- 
ity. The next year of service for the purpose of establishing his rate 
of basic pay does not commence until the beginning of the anniversary 
of his entrance into the service. 

Major Noll’s military service began with his original enlistment 
on April 1, 1941. He did not complete 18 years of service creditable 
for pay until midnight on July 31, 1959, and his nineteenth year of 
service commenced at the beginning of August 1, 1959. See Lambert 
v. United States, 121 Ct. Cl. 333(1952). Thus his election executed on 
July 31, 1959, the last calendar day of his eighteenth year of service, 
and before the commencement of his nineteenth year of service was a 
valid election under the law in effect on that date. Accordingly, reduc- 
tion in his retired pay for the month of December 1966 to provide an 
annuity for his dependents under the Retired Serviceman’s Family 
Protection Plan was proper. 

There being no authority for refund of the amount of the reduction, 
the voucher transmitted with your letter will be retained here. 


[ B-160627 J 


Bids — Buy American Act — Foreign Product Determination — 
Packaging Not Manufacturing 


In the evaluation of the 50 percent factor favoring domestic articles which is 
imposed by paragraphs 6-102.2 and 6-104.4 of the Armed Services Procurement 
Regulation to alleviate the impact on the Nation’s balance of international pay- 
ments—flow of gold—the bottling and packaging in the United States of tablets 
manufactured from sulfadiazine secured from a foreign source is not a manu- 
facturing process within the meaning of the Buy American Act, 41 U.S.C. 10a-d, 
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whether furnished by a contractor, subcontractor, or materialman, so as to 
remove the foreign-end product from the restrictions of the act, the process of 
packaging or packing manufactured-end articles for Government use, or the 
placing of articles into storage containers which serve no special function in the 
use of an article not being considered an additional “manufacturing” process. 
Therefore, the sulfadiazine tablets, a foreign article under the act, cannot be 
transformed into an American item by being put into American bottles. Overrules 
13 Comp. Gen. 306. 


ToS. F. Durst & Company, Ine., May 9, 1967: 

Reference is made to your telegram of January 3, 1967, and to your 
supplementing letter of January 4, with enclosures, protesting the 
award of a contract for sulfadiazine tablets, USP, 0.5 Gm., (7% gr.), 
to any other firm under Request for Proposals (RFP) No. DSA-120- 
67—-R-1662, issued October 27, 1966, by the Defense Personnel Sup- 
port Center, Defense Supply Agency, Philadelphia, Pennsylvania. 

The RFP, as amended, solicited proposals under item No. 1 Quote 
B, for 46,008 units (bottles) of 1,000 tablets each (FOB origin, domes- 
tic packing) which is the item pertaining to your protest. In submit- 
ting your proposal on that item at a unit price of $5.79, you represented 
that the sulfadiazine used in the manufacture of your tablets would 
be of foreign manufacture. By letter of December 30, 1966, the con- 
tracting officer advised you that the successful offeror was Lederle 
Laboratories Division, American Cyanamid Company, at a unit price 
of $5.97, and that you were not eligible for the award for the reason 
that you were not the low offeror “After Flow of Gold Factor evalua- 
tion.” While that notice might seem to indicate your proposal was 
low prior to the evaluation, such was not the case as two other offerors 
proposed to furnish foreign-made sulfadiazine at prices substantially 
less than yours, the lower at $4.06. The contract was awarded to 
Lederle on December 23, 1966. 

You state that you are a regular dealer in the tablets and that you 
would have subcontracted with Chase Chemical Company, Newark, 
New Jersey, to produce the end item required by the Government. The 
record indicates that the principal function of Chase in the produc- 
tion of the item would be the bottling and packaging of the tablets in 
accordance with the specifications, and that it would obtain the sulfa- 
diazine tablets, with the necessary bottles, cotton and other packing 
materials, from domestic manufacturers. You also state that the for- 
eign sulfadiazine, the principal ingredient, would cost about $2.60 for 
1,000 tablets, and it appears that such cost exceeds the combined cost 
of the other ingredients (starch and magnesium stearate) used in the 
manufacture of the tablets. 

You protest the award to Lederle on three basic grounds : 

(1) The contracting officer erroneously concluded that since your 
subcontractor proposed to procure a component that contained some 
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material of foreign origin you should be penalized 6 percent in the 
evaluation of your offer, a procedure which you state is not uniformly 
applied by the Defense Personnel Support Center in its purchases of 
drugs. 

(2) The foreign derived ingredients comprise less than 50 percent 
of the cost (price) of the end product proposed to be furnished by 
your firm. 

(3) Executive Order No. 10582 sets forth criteria for evaluating 
bids from prime contractors and does not provide for the evaluation of 
foreign materials contained in components purchased in the open 
market by manufacturers below the prime contractor’s level. 

Insofar as it pertains to the subject procurement, the Buy Ameri- 
can Act, 47 Stat. 1520, as codified in 41 U.S.C. 10a—d, requires that only 
such manufactured articles as have been “manufactured in the United 
States substantially all from articles, materials, or supplies mined, pro- 
duced, or manufactured,” in the United States be acquired “for pub- 
lic use” unless the head of the agency concerned shall determine it to 
be inconsistent with the public interest, or the cost to be unreasonable. 
The term “public use” is defined (10c(b)) as meaning “use by * * * 
the United States.” To establish uniform procedures for administra- 
tive determinations, Executive Order No. 10582 of December 17, 1954, 
as amended, specified under section 2(a) that articles shall be consid- 
ered to be of foreign origin if the cost of the foreign products used in 
such articles constitutes 50 percent or more of the cost of all products 
used therein, and that the price of domestic articles is unreasonable if 
it exceeds the cost of like foreign articles plus a differential computed 
pursuant to that order (generally 6 percent, and, by implementing reg- 
ulations, 12 percent for small business concerns and labor surplus 
areas). However, section 5 of that order vests discretionary authority 
in an agency head to determine that a greater differential than that 
authorized by the order would not be unreasonable or inconsistent 
with the public interest. To alleviate the impact of expenditures on the 
Nation’s balance of international payments (flow of gold) the Depart- 
ment of Defense has instituted a 50 percent evaluation factor in favor 
of domestic articles. See paragraphs 6—102.2 and 6-104.4 of the Armed 
Services Procurement Regulation. It was that 50 percent differential 
which was applied in the evaluation of your proposal and the two 
other proposals offering tablets manufactured from foreign 
sulfadiazine. 

Concerning your contention that the cost of the foreign ingredients 
in your end product, which you estimate at $2.61 a unit, amounts to 
less than 50 percent of the price of that product, the applicability of 
the Buy American Actvis not determined by reference to the price of 
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the U.S. manufactured end article. The act requires the purchase of 
articles manufactured “substantially all” from materials mined, pro- 
duced or manufactured in the United States. While the act does not 
define “substantially all,” the test. prescribed by section 2 of Execu- 
tive Order No. 10582 has been accepted since 1954 and materials, arti- 
cles and supplies are considered to be of foreign origin if the cost of 
the foreign products used in such materials, articles or supplies con- 
stitutes 50 percent or more of the cost of all the products used therein. 
Additionally, in determining whether articles to be acquired for use 
by the United States are to be regarded as foreign or domestic, the 
implementing Armed Services Procurement Regulation provides 
under paragraph 6-102.1 that only the end product and its components 
(materials directly incorporated therein) shall be considered, and 
paragraph 6-101 (a) defines a domestic source end product as meaning: 
An unmanufactured end product which has been mined, or produced in the 
United States, or an end product manufactured in the United States if the 
cost of its components which are mined, produced, or manufactured in the 
United States exceeds 50 percent of the cost of all its components. 

A like definition of a domestic source end product is contained in 
Standard Form 32 (June 1964 Edition) incorporated by reference 
in the RFP. 

Since various elements (labor, freight, profit, overhead, etc.) in- 
cluded in the price of a manufactured article are not considered to 
be “products” or “components” used therein, the cost of these items 
must be excluded from consideration in determining whether the 
article is foreign or domestic, and your unit price of $5.79 does not 
serve as a basis of comparison against the $2.61 estimated cost of 
foreign ingredients contained therein. Compare 35 Comp. Gen. 7, 
and 43 id. 306. In this connection, it is DSA’s position that your $2.61 
estimated cost of foreign ingredients far exceeds the combined costs 
of cartons, bottles, and cotton. 

With reference to your contention that Executive Order No. 10582 
does not provide for evaluation of foreign materials contained in 
components provided by manufacturers below the “prime contractor’s” 
level, neither the Buy American Act nor Executive Order No. 10582 
speaks with respect to the suppliers of the articles, materials and 
supplies dealt with by the act, but only with respect to the national 
origins of the items to be purchased and of the components of such 
items as are manufactured. The “prime contractor” may be merely a 
dealer, as you are, having no participation in the production or manu- 
facture of the items involved. As indicated above, the act, as imple- 
mented, requires an end article manufactured in the United States 
to be classified as American when, on a cost basis, more than 50 percent 
of the components used in the manufacturing process which produces 
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the article are also manufactured or produced in the United States. 
Therefore, consideration is required to be given to the origin of an 
end article’s components, whether the article is made by a prime 
contractor or a subcontractor or materialman. 

The Defense Supply Agency reports the process of production of 
sulfadiazine tablets as follows: 


Sulfadiazine Tablets are produced by compounding three ingredients into 
a tablet dosage form. The ingredients have different functions. First is the 
active ingredient or drug for which the tablet is prescribed. In this case it 
is the sulfadiazine. Second is a disintegrating component, starch, which is 
used to assist in the breaking up of the tablet after ingestion in order to aid 
absorption. Third, is a lubricant, magnesium stearate, which is essential for the 
proper formation of tablets in the tabletting machine. 

* * * + * * + 


In general, the production of tablets by a qualified firm operating within 
acceptable standards, involves the following procedures: 

a. Receipt of Component. 

b. Receiving data is recorded; e.g., name of ingredient, manufacturer, in- 
voice number, quantity, number of lots, date. 

ec. Ingredients are quarantined and containers annotated accordingly. 

d. Contents are sampled from each lot within acceptable statistical limits. 

e. Sampled ingredients are tested to determine purity, quality, and strength 
in accordance with established specifications and standards. 

f. Compliance with the specifications and standards qualifies the components 
to be released from quarantine and placed in warehouse as issuable stock. 
( Warehouse) Containers are marked accordingly. 

g. When the components are required for tabletting, they are drawn from 
the warehouse, the containers are properly cleaned, and then taken to the 
weighing room. 

h. Predetermined quantities are weighed by one qualified person and checked 
by another qualified person. 

i. The weighed-out components are taken to a mixing room where they are 
blended in mixing machines. Generally, this includes the preparation of a 
starch solution (mixture) which is added in the form of a thick, viscous liquid. 

j. When a uniform powder mixture is attained, the blended components are 
spread out in trays and placed in drying ovens, This operation gives the blended 
powder a crystalline characteristic which is necessary for tablet compression. 

k. Upon removal from the ovens and cooling to room temperature, the blend- 
ed crystalline powder is run through a comminutor which reduces the powder 
to a small and uniform crystalline material. 

1. A sample of the powder is assayed to determine the amount of active in- 
gredient per weight of powder. 

m. The powder is taken to a tabletting room where it is gradually fed into 
the hopper of a tabletting machine. 

n. Based upon the assay determination, the weight of tablets are adjusted 
on the tablet machine. 

o. During the tabletting operation, which may last a day or more depending 
upon the speed of the tabletting machine and quantity of blended powder, var- 
ious in-process testing is performed in order to insure uniformity of production. 
The in-process testing includes: weight variation performed approximately 
every 15 minutes, hardness determination about every half hour, and disinte- 
gration time at the beginning, middle and end of the run. 

p. During tabletting, the tablets are collected in drums holding 50,000, 
100,000, or more tablets. 

q. The tablets are tested for full compliance with all applicable specifica- 
tions which may include any or all of the following: assay for strength, disinte- 
gration time, weight variation, hardness, moisture content, dissolution rate, 
e.g., arsenic and heavy metals, specifically designated impurities and degra- 
dation products. 
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r. If the tablets comply with all the testing requirements of the specification, 
they are visually examined for physical defects; e.g., foreign spots, pitting, cap- 
ping, cavitation, chips, breaks, excess powdering, die spots, mottling, cleavage, 
cracks, overturned edges, feathered edges, and splitting. 

s. Acceptable tablets are taken to a packaging line where they are filled into 
bottles of one or more sizes, 

t. Absorbent cotton is added to the bottles in order to compact the tablets, screw 
cap is applied, and a label is placed on each bottle. 

u. Bottles are placed into cartons (called: intermediate cartons), varying from 
six to 24 bottles per carton. The cartons are labelled. 

v. Two or more intermediate cartons are placed in an exterior carton (shipping 
container). When required, package inserts and individual cartons (enclosing 
each bottle) are designated. 

12. During the production process described above, the sulfadiazine powder 
does not change either chemically or molecularly. Throughout the process, the 
only stages at which the product could be considered “marketable” are as a 
powder (the drug ingredient) and as a tablet. Depending on the company involved, 
all or nearly all of the steps can be performed at one location. Probably the most 
common arrangement is for a firm to obtain the tablet ingredients and to con- 
tinue the process through to a deliverable form. It is true that, depending upon 
such factors as the equipment available, and employing proper procedures, the 
process may be sub-divided so that several] firms participate, but the functions 
are the same; namely, to put the product in a marketable form, which, after the 
combining of ingredients, is in tablet form only. * * * 


Under your proposal the sulfadiazine tablets were to be manufac- 
tured in the United States from foreign sulfadiazine costing more 
than all the other ingredients used in the manufacture of the tablets. 
Thereafter, the manufactured tablets were to be forwarded to Chase 
where the bottling and packaging operation described above would be 
performed using domestic cartons, glassware, cotton, etc. Thus, the 
principal question for resolution is whether, as you contend, the end 
article being obtained for use by the United States would be bottles of 
sulfadiazine tablets “manufactured” by Chase (in which event, its com- 
ponents having been likewise manufactured in the U.S., it would be 
an American article under the act), or whether the end article being 
purchased would be the sulfadiazine tablets (in which event the act 
would be for application since the foreign made sulfadiazine consti- 
tutes the main cost of its components). 

The purpose of the Congress in enacting the Buy American Act was 
to afford some protection to the American industry and economy 
against foreign competition with respect to such unmanufactured and 
manufactured articles as were to be acquired for “use by the United 
States.” The act does not define the term “manufactured” and is silent 
as to the stages in the production processes at which an end article may 
be regarded as having been manufactured. A review of the legislative 
history of the act, however, affords no basis for a conclusion that in the 
procurement of a manufactured article the term was intended to extend 
beyond the completion of that article in the form required for its use 
by the United States, or that the act was intended to protect any indus- 
try or materials not theretofore involved in the production of that 
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article or its components. In its report on your protest, the Defense 
Supply Agency made the following observations : 

In the actuality of Government procurement, there are a number of identifiable 
articles delivered to the Government under almost every contract. In the nature 
of things, detailed packaging and packing requirements, a common part of specifi- 
cations, undoubtedly contribute a significant number of the items, In the area of 
drug procurement, identifiable articles would be cartons of various sizes, bottles 
and closures, cotton, Sulfadiazine Tablets (as an example), etc. Each article is 
readily severable from the others, they do not function together, nor do they have 
a common purpose. The outer carton protects the contents during shipping and 
will probably be discarded at the first destination. The intermediate container 
will be distributed to larger using units, such as hospitals, and will serve to 
store the bottles until they are sent to more immediate areas of use. The bottle 
will store and identify the contents before and during the dispensation of the 
tablets to patients. The tablets function separately to serve the prescribed 
medical purpose. 

Here, the article needed by the United States is the drug sulfa- 
diazine prepared in a tablet form to be used as a medicine for human 
consumption. The bottling and packaging functions, as well as the 
materials used in connection therewith, to be performed by Chase 
would provide merely a convenient means for shipping, distributing 
and storing the tablets until removed from the bottle and administered 
to patients. Chase would not add anything to the tablet or change its 
physical appearance or characteristics, nor would any of the materials 
used by that firm constitute a part of an integrated unit for the 
accomplishment of the intended medical purpose. We feel that the 
legislative history of the act requires the conclusion that the process of 
packaging or packing previously manufactured end articles to be used 
by the Government, or the placing of such articles into storage con- 
tainers which do not serve a special function in the actual use of the 
article by the Government, should not be regarded as an additional 
“manufacturing” process so as to remove an otherwise foreign end 
product from the restrictions of the act. On February 3, 1933, as ap- 
pears in 76 Cong. Rec. 3267, the Senate considered an amendment 
which would have omitted the provision that articles manufactured in 
the United States be substantially all from materials or articles which 
likewise had been produced or manufactured in the United States. In 
commenting on the suggested amendment, Senator Hiram W. Johnson, 
the sponsor of the provision, made the following statement and 
illustration : 

From my standpoint, the vice of his amendment is that from outside, from a 
foreign country, could be brought into this country the material which could be 


manufactured as seen fit, and then it would not be within the prohibition of the 
law. 

For instance, as I have repeatedly stated upon the floor, the impelling cause of 
this measure was the situation at the Boulder Dam, where it was expected that 
the lowest bid would be from Germany for the turbines or generating machinery 
and the like—a transaction involving about $6,000,000. Now, assume that they 
brought over from Germany-part of the machinery, and assume that they brought 
over then in another ship another part of it, and in another ship another part of 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 791 


it, and then, in some factory in this country it was assembled and manufactured. 
Then, there would be no prohibition upon it such as I desire to put in this bill 
upon bids of that sort. 

It is clearly evident from the above illustration that if a subsequent 
packing of the assembled turbines or generating machinery in con- 
tainers, for shipping to and storing at the dam site until such equip- 
ment could be installed to perform its planned purpose, was regarded 
as constituting an additional “manufacture” of such equipment, the 
desired effect of the provision as intended by the Congress would be 
defeated. 

The Buy American Act clause incorporated into the RFP (ASPR 
6-104.5) defines “end products” as “those articles, materials, and sup- 
plies which are to be acquired under this contract for public use.” 
[Italic supplied.] In stating a similar definition for end products, 
ASPR 6-001(a) further provides that as to a given contract “the 
end products are the items to be delivered to the Government, as speci- 
fied in the contract * * *,” In a reduction of such provision from its 
plural terms to the singular form it would state that as to a given 
contract the end product is the item to be delivered to the Government, 
as specified in the contract. Thus, consistent with our above stated 
views, we believe proper administration of the act requires that the 
end product in a contract containing the above Buy American Act 
clause be regarded as the basic item to be delivered to the Government 
for actual use by the United States, exclusive of packaging materials 
or containers serving only to effect delivery of the item in the manner 
as specified in the contract and which have no function in the ultimate 
use of the item. 

In view of the foregoing we must conclude that the essential need 
of the Government was for sulfadiazine tablets, not bottles, and that 
Chase would not have been a manufacturer, within the contemplation 
of the Buy American Act, of the required product (sulfadiazine 
tablets). The tablets, being foreign articles under the act, could not be 
transformed into American items by being put into American bottles. 
Your proposal was therefore properly determined by the Defense 
Supply Agency to be subject to the restrictions of that act. In this 
connection, and with reference to the manufacture of drugs generally, 
it is noted that the Bureau of Enforcement, Department of Health, 
Education, and Welfare, Food and Drug Administration, issued a 
Guideline, BE-103, on November 7, 1962, for enforcement of the 
Federal Food, Drug, and Cosmetic Act, 21 U.S.C 301, stating in part: 
We believe that a person or firm that purchases tablets or capsules, etc. in bulk 
and repackages the product is not entitled to claim that he is the manufacturer 
of the article. Section 1.102(a) of the general regulations [21 CFR 1.102(a)] 


states “If a drug or device is not manufactured by the person whose name ap- 
pears on the label, the name shall be qualified by a phrase which reveals the 
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eonnection such person has with such drug or device, such as ‘Manufactured 
for and packed by: , ‘Distributed by , or other similar phrase which 
expresses the facts.” 








To the extent that 43 Comp. Gen. 306, and subsequent decisions 
based thereon, may be contrary to the position here stated, they are 
hereby overruled. 

Concerning your contention that your proposed subcontractor, 
Chase Chemical Company, has been singled out by the Defense Per- 
sonnel Support Center for buying products containing a percentage 
of foreign materials and that the Center does not apply similar stand- 
ards in its purchases from other suppliers of over 1,300 drugs, the 
Center reports its practices as follows: 


A determination as to whether or not this Center will purchase drug products 
containing foreign materials is normally required in the following cases: (a) 
where the drug component is not available domestically but can only be pur- 
chased from a foreign source, it is considered a domestic component in accord- 
ance with ASPR 6-101(a) if the end item is manufactured in the United States; 
(b) where the cost of the foreign component is less than 50% of the cost of all 
components, the end item is considered domestic; and, (c) where the end item 
is considered foreign (foreign component costs more than 50%) but the cost 
of a domestic item is unreasonable on evaluation, the foreign item may be pur- 
chased. In the present case, Sulfadiazine is produced domestically and, since it 
is the most costly ingredient in the end product, proposals offering to furnish 
Sulfadiazine produced in Denmark were evaluated as foreign end items. As 
shown in the evaluation, none of the foreign proposals could establish the low 
domestic cost as unreasonable. 


Those procedures do not appear inconsistent with the provisions of 
the Buy American Act regarding purchases of items for use in the 
United States, and in the absence of any specific evidence showing 
that such procedures are not applied uniformly by the Center to all 
suppliers and packers of the drug products the present record affords 
no basis for considering their application in this case to be prejudicial 
to you. 


For the reasons set out above, your protest is denied. 


[ B-160960 J 


Travel Expenses—Tips—Dependents Aboard Commercial Vessels 


The per diem allowances prescribed in paragraph M4253-4 of the Joint Travel 
Regulations for transoceanic travel aboard commercial vessels inadequate to 
reimburse members of the armed services for the tipping expenses incurred by 
or on behalf of dependents traveling on commercial vessels, the Secretaries 
concerned under the authority in 37 U.S.C. 406, to prescribe regulations for 
reimbursement of the travel expenses of dependents on the basis of the same 
elements of cost authorized for the members themselves as reimbursable trans- 
portation expenses, may amend the regulations to provide for reimbursement to 
members for the tipping expenses incurred by or for dependents aboard com- 
mercial vessels, the per diem paid to a member for his transoceanic travel 
covering incidental expenses such as tipping. 
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To the Secretary of the Navy, May 9, 1967: 


Further reference is made to letter of February 14, 1967, from 
the Under Secretary of the Navy requesting a decision whether the 
Joint Travel Regulations may be amended to provide reimbursement 
for tipping expenses incurred by or on behalf of dependents travel- 
ing on commercial vessels. The request was assigned PDTATAC 
Control No. 67-3 by the Per Diem Travel and Transportation Allow- 
ance Committee. 

The Under Secretary says question has been raised as to the ade- 
quacy of per diem allowances prescribed in paragraph M4253-4 of 
the Joint Travel Regulations for transoceanic travel aboard com- 
mercial vessels, and of concern also is the fact that the regulations 
make no provision for reimbursing the member for shipboard tipping 
expenses incurred incident to such travel by dependents. He says that 
information available from various tipping guides indicates that de- 
pendents traveling aboard commercial vessels incur considerable tip- 
ping expense not encountered in other types of travel and which 
appear to be in the nature of expenses associated with and peculiar 
to the mode of travel involved. He says further that such expenses are 
largely unavoidable in that they must be paid if military personnel 
are to comply with established customs observed by the traveling 
public generally. 

In order to prevent the member from being out-of-pocket for sums 
expended as tips on behalf of himself and dependents, the Under 
Secretary says it has been recommended that the per diem prescribed 
for members in paragraph M4253-4 of the Joint Travel Regulations 
be increased, and that the regulations be amended to provide reim- 
bursement for such expenses incurred on behalf of dependents pur- 
suant to our decision of April 30, 1962, 41 Comp. Gen. 712, in the 
same manner as is authorized for expenses of land travel under para- 
graph M7002-3 of the regulations. The Under Secretary says, how- 
ever, that question arises whether the ruling in 41 Comp. Gen. 712 
was intended to apply to tipping expenses aboard commercial vessels 
when incurred by dependents. 

The pertinent statute, 37 U.S. Code 406, provides that a member 
of the uniformed services who is ordered to make a permanent 
change of station is entitled to transportation in kind for his de- 
pendents, reimbursement therefore or a monetary allowance in lieu 
of transportation, subject to such conditions and limitations, for such 
grades and ratings, and to and from such places as may be enemas 
by the Secretaries concerned. 

In the decision of April 30, 1962, we held that under such ately 
authority (then codified in 37 U.S.C. 253(c)) repayment of trans- 
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portation expenses is provided on a reimbursement basis and that it 
is within the power and discretion of the Secretaries to prescribe 
regulations authorizing reimbursement to members for expenses of 
travel of their dependents on the basis of the same elements of cost 
as are authorized for the members themselves, as reimbursable trans- 
portation expenses, in Part I, ch. 4, of the Joint Travel Regulations, 
In accordance therewith, paragraph M7002-3 of the regulations cur- 
rently authorizes reimbursement for tipping expenses incurred in land 
travel of dependents. In that decision, however, we were not asked to 
consider and did not authorize tipping expenses incurred by or on 
behalf of dependents aboard commercial vessels. 

With respect to travel of members, 37 U.S.C. 404(d) provides that 
the travel and transportation allowances authorized for each kind 
of travel may not be more than one of the following: 

(1) transportation in kind, reimbursement therefor, or a monetary allow- 
ance in place of the cost of transportation at a rate that is not more than 7 
cents a mile based on distances established, over the shortest usually traveled 
route, under mileage tables prepared under the direction of the Secretary of 
the Army ; 

(2) transportation in kind, reimbursement therefor, or a monetary allowance 
as provided by clause (1) of this subsection, plus a per diem in place of sub- 
sistence of not more than $16 a day; or 

(3) a mileage allowance of not more than 10 cents a mile based on distances 
established under clause (1) of this subsection. 

Pursuant to that statutory authority paragraphs M4159-4 and 
M4253—4 of the Joint Travel Regulations provide that members for 
their own transoceanic travel are furnished transportation in kind or 
reimbursement plus per diem. Under paragraph M4253—4 of the regu- 
lations the per diem is increased if meals are not included in the cost 
of passage. 

Thus, per diem is paid to the member on transoceanic travel to cover 
incidental expenses such as tips. However, there is no increase in the 
member’s per diem to cover such increase incidental expenses if he 
is accompanied by dependents or if the dependents travel separately. 
Section 406 of Title 37, U.S. Code, makes no provisions for a per diem 
allowance for travel of dependents and section 405 specifically pro- 
vides that dependents may not be considered in determining the per 
diem allowance for a member in a travel status outside the United 
States or in Hawaii or Alaska. 

However, 37 U.S. Code 406 clearly authorizes reimbursement. for 
travel expenses of dependents. In the decision of April 30, 1962, we 
recognized that under the broad authority of the statute it is within 
the power and discretion of the Secretaries to prescribe regulations 
authortzing reimbursement to members for various types of expenses 
of travel of dependents on the basis of the same elements of cost as 
are authorized for the members themselves. 
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Since it appears that tipping expenses incurred by or on behalf of 
dependents traveling on commercial vessels are transportation expenses 
similar to those authorized by the decision of April 30, 1962, and 
for which the member receives reimbursement in the form of per 
diem for his own expenses, the regulations may be amended to au- 
thorize reimbursement for such expenses incurred by dependents in the 
same manner as is authorized for land travel under paragraph M7002-3 
of the regulations. Compare 44 Comp. Gen. 339. 


[ B-160911 J 


Subsistence——-Per Diem—Military Personnel—Reduction—Quar- 
ters Occupation Prohibition 

The per diem payable to a member of the uniformed services who is furnished 
quarters by a commercial airline for a scheduled overnight delay in transit while 
traveling under a Government transportation request need not be reduced, the 
accommodations furnished neither constituting Government quarters under para- 
graph M1150—5 of the Joint Travel Regulations authorizing per diem at the full 
allowable rate while traveling aboard an airplane, regardless of whether or not 
sleeping accommodations are furnished a member, nor constituting quarters 
furnished by a Government contractor incident to the performance of temporary 
duty within the contemplation of paragraph M4256-6, as the delay was not 
occasioned by the performance of temporary duty, but caused by the mode of 
transportation utilized. 


To C. F. Irving, Jr., Department of the Navy, May 10, 1967: 


Further reference is made to your letter dated February 14, 1967, 
and attachments, file reference NCNAG/43 :kdf 7200, forwarded here 
by the Commanding Officer, Naval Component, U.S. Naval Advisory 
Group, Republic of Korea Navy, APO San Francisco 96301, by first 
endorsement dated February 15, 1967, in which you request our deci- 
sion whether a deduction should be made from the per diem payable 
to YN2 James E. Comer, 534 11 68, USN, on account of quarters 
furnished by a commercial airline for a scheduled overnight delay in 
transit. 

By orders prepared September 8, 1966, the member was directed to 
proceed from the U.S. Naval School, Indian Head, Maryland, and 
report not later than October 20, 1966, to the U.S. Naval Training 
Center, Bainbridge, Maryland, for 6 weeks’ attendance at Yeo- 
man “B” School. By orders prepared December 19, 1966, he was 
directed to proceed from the aforementioned Center and report to 
COMPHIBTRAPAC at Coronado, California, for approximately 3 
weeks’ temporary duty for instruction. The latter orders further 
directed the member, upon completion of his temporary duty and when 
directed by COMPHIBTRAPAC, to proceed to Seoul, Korea, and 
report not later than December 30, 1966, to the Commanding Officer, 
Naval Component, U.S. Naval Advisory Group. 
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The member performed the travel and temporary duty as directed 
in the above orders and on February 8, 1967, he submitted a voucher 
for reimbursement of his travel expenses and for payment of per diem. 
In the itinerary listed on the voucher, he showed, among other entries, 
that he traveled from Tacoma, Washington, to Seoul via Tokyo, 
Japan, by commercial plane on a Government transportation request. 
The time schedule for this particular travel is given in the itinerary 
as follows: 


Depart from Tacoma 7:15 a.m., January 30, 1967 
Arrive in Tokyo 6:00 p.m., January 31, 1967 
Depart from Tokyo 10:30 a.m., February 1, 1967 
Arrive in Seoul 3:00 p.m., February 1, 1967 


Payment of per diem for the above period has been proposed and 
shown on the voucher, as follows: 


1/30 Date Line—None 
1/31 18 Less None—18.00 
2/1 8 Less 64%—2.88 

You advise that the Government transportation request utilized 
by the member for the transportation from Seattle (Seattle-Tacoma 
International Airport) to Seoul was on a commercial airline with a 
scheduled overnight delay in Tokyo and that quarters were furnished 
by the airline at no cost to the member, In view of those facts, you 
ask whether it would be proper to (1) deduct 50 percent of the al- 
lowed per diem as in the case of available Government quarters, (2) 
consider the airline a Government contractor and the quarters fur- 
nished as being non-Government quarters as defined in paragraph 
M4256-6, Joint Travel Regulations, thereby reducing the per diem 
payable to the member, or (3) pay the full per diem rate with no 
deduction for quarters. 

Section 404 of Title 37, U.S. Code, provides that under regulations 
prescribed by the Secretaries concerned, members of the uniformed 
services shall be entitled to receive travel and transportation allow- 
ances for travel performed under competent orders upon a change 
of permanent station, or otherwise, or when away from their desig- 
nated post of duty. Section 405 provides that the Secretaries concerned 
may authorize the payment of a per diem, considering all elements 
of the cost of living to members of the uniformed services under their 
jurisdiction and their dependents, including the cost of quarters, sub- 
sistence, and other necessary incidental expenses, to such a member 
who is on duty outside of the United States or in Hawaii or Alaska, 
whether or not he is in a travel status. 

The regulations implementing the above provisions of law are con- 
tained in the Joint Travel Regulations, Volume 1. Paragraph M4152 
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thereof provides for a per diem allowance for the time required to 
travel between permanent stations, including necessary delays en route, 
payable in accordance with Part E or F of ch. 4 of the regulations, for 
permanent change-of-station travel performed by Government trans- 
portation, or when transportation is furnished by the Government via 
common carrier or made available by a foreign government at no cost 
to the member, except for group travel. 

Paragraph M4253 of the regulations provides for the payment of 
travel per diem allowances for each day a travel status exists outside 
the continental United States and that when traveling by any mode 
of transportation, including delays of less than 10 hours incident to 
the mode of transportation, a member is entitled to a per diem allow- 
ance of $8 regardless of the travel per diem allowances established 
for the countries or places in which travel begins, is delayed, or ends. 
It further provides that when a delay is incurred for 10 hours or 
more because of unfavorable weather conditions, maintenance, or other 
reasons incident to the mode of transportation, or for temporary duty, 
the local travel per diem allowance applies from the day of arrival 
through the day prior to the day of departure, Paragraph M4254 re- 
quires a deduction of 50 percent of the travel per diem allowance 
rate applicable for the day when Government quarters are available 
to a member. Paragraph M1150-5 defines the term “Government quar- 
ters” as any sleeping accommodations owned or leased by the United 
States Government, provided they are made available to, or utilized 
by, the member concerned, and further that such term also includes 
quarters in a State-owned National Guard camp, but not sleeping 
accommodations on aircraft, trains, or buses. 

Under the applicable regulation (paragraph M1150-5, Joint Travel 
Regulations), a member while aboard an airplane is entitled to pay- 
ment of per diem at the full allowable rate regardless of whether or 
not sleeping accommodations (quarters) are furnished to him. The 
fact that the airline may furnish him sleeping accommodations or 
quarters at no cost to him and no additional cost to the Government 
in a hotel or elsewhere for a short period of a scheduled or unantici- 
pated delay en route, incident to the mode of transportation, does not 
require the conclusion that such accommodations constitute Govern- 
ment quarters within the meaning of paragraph M1150-5. Apparently, 
no separate charge was made for the quarters furnished and in these 
circumstances they may be viewed as being a part of the transportation 
furnished for the particular flight rather than quarters furnished by 
the Government. Hence, no reduction of per diem is required on the 
basis that the member occupied Government quarters. Compare, in 
this connection, our decision of March 20, 1962, 41 Comp. Gen. 605, 
copy enclosed, respecting a civilian employee, 
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Paragraph M4256-6, Joint Travel Regulations, provides, in perti- 
nent part, that when a member performs temporary duty under condi- 
tions where quarters are furnished, with or without charge, as an 
incident to such temporary duty by local or State governments, foreign 
governments, other U.S. Government agencies, or U.S. Government 
contractors, the member will be entitled to 50 percent of the local per 
diem rate established in Appendix A of the regulations, plus any 
charges paid by him for the quarters furnished. 

It appears that the Government transportation request issued to 
the member was utilized for a Category “A” flight from Seattle to 
Seoul. Paragraph 3619 of Air Force Manual 75-4E, dated April 8, 
1965, defines Category “A” airlift as a movement of passengers in 
less than planeload lots on regularly scheduled commercial flights 
under contracts administered by Headquarters, Military Air Transport 
Service. 

While the transportation on the commercial airline apparently was 
obtained under a contract, presumably as stated above no separate 
charge was made for furnishing quarters during the scheduled stop. 
Also, the above regulation provides for a reduction in per diem when 
quarters are furnished incident to the performance of temporary duty. 
The delay in Tokyo was not for the performance of temporary duty 
but, rather, was a delay incident to the mode of transportation utilized. 
In these circumstances, it is our view that the quarters furnished by 
the airline do not constitute quarters furnished by a Government 
contractor incident to the performance of temporary duty within the 
contemplation of paragraph M4256-6 of the regulations. Therefore, if 
the facts are as we have assumed, the member is entitled to the per 
diem otherwise authorized, with no reduction required on account 
of the quarters furnished by the airline. 

The questions presented are answered accordingly. The voucher 
and supporting papers are returned, payment thereon being authorized 
on the basis set forth above. 


[ B-147767 J 


Officers and Employees—Severance Pay—Involuntary Separation 
Requirement 


Whether the employees of Freedmen’s Hospital who pursuant to Public Law 
87-262, enacted prior to the severance pay provisions in section 9 of Public Law 
89-301, dated October 29, 1965, are “involuntarily separated from the service” 
within the contemplation of section 9(c) of the 1965 act upon transfer to 
Howard University—a private self-governed institution under the terms of its 
corporate charter, whose employees are not civilian employees of the Government 
for the purposes of section, 9(a)—is doubtful. Therefore, the employees should 
be excluded from the severance pay provisions under the regulatory authority 
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contained in section 9(b)(8), and any allowance of severance pay to the 
employees authorized by Congress. 


To the Chairman, United States Civil Service Commission, May 12, 
1967: 


We refer to your letter of April 28, 1967, requesting a decision upon 
the following questions: 


(1) Does the language in section 9(a) of Public Law 89-301, “each civilian 
officer or employee in or under—(1) the executive branch of the United States,” 
include the officers and employees of Howard University? 

(2) If your answer to questions (1) is negative, are the officers and employees 
of Freedmen’s Hospital who transfer to Howard University under Public Law 
87-262 “involuntarily separated from the service’ as those words are used in 
section 9(c) of Public Law 89-301. 


Section 9(a) of Public Law 89-301 is, in part, as follows: 


Except as provided in subsection (b) of this section, this section applies to 
each civilian officer or employee in or under— 

(1) The executive branch of the Government of the United States, including 
each corporation wholly owned or controlled by the United States * * * 

Howard University was incorporated by act of Congress dated 
March 2, 1867, 14 Stat. 438. The University has been held to have 
been a private corporation as distinguished from a Government instru- 
mentality. See Maiatico Construction Company v. United States, 79 
F, 2d 418 and Cobb v. Howard University, 106 F. 2d 860. While the 
act of incorporation was amended on May 13, 1938, 52 Stat. 351, 
nothing in the amending statute changed the private character of the 
corporation (Howard University). 

We note that Congress enacts annual appropriations for the sup- 
port and maintenance of Howard University and that the president 
and directors of the corporation are directed to submit annual reports 
to the Secretary of Health, Education, and Welfare (20 U.S.C. 121). 
We note also that under 20 U.S.C. 122 and 123 certain restrictions are 
imposed. upon the use of Federal appropriations enacted for the bene- 
fit of the University and provision is made for inspection of the Uni- 
versity by Federal officials and for the control and supervision of 
expenditures of moneys from the said appropriations. Nevertheless, 
except for the purpose of seeing that appropriations are expended for 
the purposes and within the limitations prescribed by Congress, 
neither the Secretary of Health, Education, and Welfare nor any other 
Federal official has any administrative or supervisory control over 
the operations, activities or assets of the University, which remains a 
private self-governed institution under the terms of its corporate 
charter. 

Such fact was recognized by the Congress when considering H.R. 
6302, subsequently enacted as Public Law 87-262, 20 U.S.C. 124. See 
pages 2 and 3 of S. Rept. No. 876, September 5, 1961, on H.R. 6302, 
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and page 2 of H. Rept. No. 741, July 19, 1961, on H.R. 6302. See also 
page 64 of the hearings held May 15 and 19, 1961, by the Special Sub- 
committee on Education of the Committee on Education and Labor, 
House of Representatives. Moreover, it is further indicated in such 
legislative history that the Federal employees of Freedmen’s Hos- 
pital would be transferring to non-Federal positions at Howard 
University. 

For the foregoing reasons we are of the opinion that an officer or 
employee of Howard University is not a civilian officer or employee 
in or under the executive branch of the Government of the United 
States within the contemplation of section 9(a) of Public Law 
89-301, 5 U.S.C. 5595. Your first question, therefore, is answered in 
the negative. 

Ordinarily an otherwise eligible employee who is involuntarily 
separated from a Federal position would be entitled to severance pay 
even though immediately after such separation he becomes employed 
in a position in a private organization. However, it is our opinion that 
an employee of Freedmen’s Hospital who transfers to Howard Uni- 
versity incident to the transfer of the Hospital to that University is 
in a category separate and apart from an employee who immediately 
after involuntary separation from a Government position accepts a 
position with some other private organization. 

We point out that the act authorizing the transfer of Freedmen’s 
Hospital to Howard University was enacted on September 21, 1961, 
long before the severance pay provisions of the act of October 29, 1965. 
At the time of the 1961 enactment careful consideration was given to 
the rights and benefits of the employees who would elect to transfer 
to Howard University, In that connection the 1961 act provides as 
follows: 


SEO. 2. (a) The agreement for transfer of Freedmen’s Hospital referred to 
in section 1 shall include provisions to assure that— 

(1) all individuals who are career or career-conditional employees of the 
hospital on the day preceding the effective date of the transfer of the hospital, 
except those in positions with respect to which they have been notified not less 
than six months prior to the effective date of such transfer that their positions 
are to be abolished, will be offered an opportunity to transfer to Howard 
University ; 

(2) Howard University— 

(A) will not reduce the salary levels for such employees who transfer, 

(B) will deposit currently (i) in the civil service retirement and disability 
fund created by the Act of May 22, 1920, the employee deductions and agency 
contributions required by the Civil Service Retirement Act, and (ii) in the 
fund created by section 5(c) of the Federal Employees’ Group Life Insurance 
Act of 1954 the employee deductions and agency contributions required by the 
Federal Employees’ Group Life Insurance Act of 1954. 

(C) will provide other benefits for such employees as nearly equivalent as 
may be practicable to those generally applicable, on the effective date of the 
transfer of the hospital, to civilian employees of the United States, and 

(D) in determining the seniority rights of its employees, Howard University 
will credit service with Freedmen’s Hospital performed by such employees who 
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transfer, on the same basis as it would credit such service had it been performed 


for such University ; 
(3) the transfer will become effective not later than the beginning of the 
second month which begins after construction of the new hospital facilities 


authorized by section 3 is commenced. 
* + * + id * . 


(ec) Each individual who is an employee of Freedmen’s Hospital on the date 
of enactment of this Act and who transfers to Howard University shall, so long 
as he is continuously in the employ of Howard University, be regarded as con- 
tinuing in the employ of the United States for the purposes of the Civil Service 
Retirement Act, the Federal Employees’ Group Life Insurance Act of 1954. 
For purposes of section 3121(b) of the Internal Revenue Code of 1954 and 
section 210 of the Social Security Act, service performed by such individual 
during the period of his employment at Howard University shall be regarded as 
though performed in the employ of the United States. 

It is apparent from the above that employees electing to transfer to 
Howard University will not be involuntarily separated from the 
service in the full sense of that word since provisions have been made 
for their continued employment without loss in salary and for remain- 
ing subject to the retirement and life insurance acts applicable to 
Federeal employees. Also, the service in Howard University is re- 
garded as Federal service so as to exempt such employees from Social 
Security coverage and corresponding tax provisions. 

Under such circumstances we are reluctant to conclude that such 
employees are entitled to severance pay upon their transfer to Howard 
University. In view of the doubt in the matter and the number of 
employees involved our view is that if severance pay is to be allowed 
it should be specifically authorized by the Congress. Therefore, we 
suggest that the Civil Service Commission give consideration to ex- 
cluding such class of employees from the severance pay provisions 
under the regulatory authority contained in section 9(b) (8) of Public 
Law 89-301. 


[ B-161219 J 


Compromises—Damage and Loss Claims—Withholding From 
Carrier Accounts 


An administrative deduction from amounts payable to a carrier of the full 
amount claimed by the Government for loss of or damage to a shipment does 
not preclude the later compromise of the claim under the Federal Claims Col- 
lection Act of 1966, the unilateral administrative action not constituting pay- 
ment of the loss or damage claim, the carrier is not barred from questioning in 
court or otherwise the propriety of the deduction. Therefore, an offer by a carrier 
to assume partial responsibility for a loss and damage claim by the Government 
may be accepted and the supplemental bill of the carrier to recover a portion of 
the amount administratively withheld may be paid. 


Statutes of Limitation—Claims—Transportation—Set-Off Reclaims 


The fact that a carrier waited more than 3 years from the date of an administra- 
tive deduction of a loss and damage claim from amounts payable to present to 
the General Accounting Office (GAO) an offer in compromise and a supplemental 
bill for partial refund of the amount deducted, does not bar the reclaim, 49 
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U.S.C. 66 precluding allowance of a refund claim by GAO unless filed within 3 
years of the deduction applying to a withholding from carrier accounts to recover 
transportation overcharges, and the withholding made under the Government’s 
common law right of set-off, claim for refund in the courts is governed 
by the 6-year statute, 28 U.S.C. 2401 and 2501, and a claim filed with GAO by the 
10-year statute, 31 U.S.C. 71a. 


Assistant Comptroller General Weitzel, May 12, 1967: 


The Reading Company, Philadelphia, Pennsylvania, by its supple- 
mental bill No. 77902-A, dated April 18, 1966, received in the General 
Accounting Office on August 3, 1966, by reference from the General 
Services Administration, reclaims $356.12, representing part of 
$775.67 administratively withheld from the carrier’s bill No. 77969 
to recover the amount of a loss and damage claim by the Government 
against the carrier resulting from a shortage of eight bales and damage 
to one bale of cordage fiber from two shipments during April 1960 un- 
der Government bills of lading Nos. A-9529974 and A-9529975. 

Attached to the supplemental bill is copy of a letter dated Septem- 
ber 13, 1962, from the Reading Company to General Services Admin- 
istration from which it appears that the amount reclaimed represents 
an offer to compromise the Government’s claim for the eight-bale 
shortage on a 50 percent basis. It appears the delay in processing the 
offer in compromise, at least in part, was caused by the claimant’s 
furnishing an incorrect carrier’s bill number with resulting difficulty 
in associating the claim with the pertinent file. 

The carrier’s claim poses two general legal questions which may be 
stated as follows: 

(1) Does the administrative deduction, from amounts otherwise 
payable to a carrier, of the full amount of a claim by the Government 
for loss or damage preclude later compromise of such claim under 
the Federal Claims Collection Act of 1966, approved July 19, 1966, 
Public Law 89-508, 80 Stat. 308, 31 U.S.C. 951 note? 

(2) Does the lapse of more than 3 years from the date the deduction 
was made before receipt in the General Accounting Office of the 
claim for refund of a portion of the amount deducted result in the 
barring of such claim under 49 U.S.C. 66? 

These general questions affect not only the compromise authority 
of the General Accounting Office but also the similar authority of the 
heads of agencies under Public Law 89-508, supra. 

Contentions that a unilateral deduction by a Government official 
effects payment of the Government’s loss and damage claim and thus 
finally liquidates such claim have on several occasions been rejected 
by the courts. Thus in Grace Line v. United States, 255 F. 2d 810, 813, 
where the withholding was by our Office rather than the administra- 
tive office involved, the court stated: 
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* * * the fact that the Comptroller General has decided the claim in favor 
of the government er parte by withholding the amount thereof from a pay- 
ment justly due a creditor of the United States neither constitutes a payment 
of and discharge of the debt nor does it stop the running of the applicable Statute 
of Limitations against the government claim in alleged satisfaction of which 
the Comptroller General takes this unilateral action. 


Also, the court on page 814 stated, 


Thus it is abundantly clear to us, and we so hold, that the unilateral with- 
holding and applying of money allegedly due to the United States on a disputed 
claim against a creditor does not constitute payment of that creditor’s claim 
against the United States. 


Also see Climatic Rainwear Co. v. United States, 115 Ct. Cl. 520, 88 F 
Supp. 415, 418, and United States v. Isthmian S.S. Co., 359 U.S. 314, 
318. 

While the settlement action of the General Accounting Office on 
a claim under 31 U.S.C. 71 is given finality as to the executive branch 
of the Government, no action by our Office or officials of the executive 
branch can bar the right of a claimant to have a court determine 
whether it is entitled to recover the amount withheld although such 
right may be lost by failure to invoke it within the statutory period 
or some act or omission on the part of the claimant which discharges 
the cause of action. St. Lowis, B. & M. Ry. v. United States, 268 U.S. 
169, 174. See also Flying Tiger Line, Ine. v. United States, 145 Ct. 
Cl. 1,170 F Supp. 422, 426, where the court said, “Although the Gov- 
ernment can withhold money,* * * such unilateral action * * * is 
subject to judicial review * * *.” 

Since there thus seems to be no question but that the administrative 
deduction did not effect payment of the Government’s claim and the 
carrier had the right to question in court or otherwise the propriety 
of the deduction, it is our view that the loss and damage claim of the 
Government continued to exist and such claim may—unless other- 
wise extinguished—be compromised under the Federal Claims Col- 
lection Act of 1966. 

The deduction on account of the loss and damage claim was made 
in April 1962 and although by its letter of September 13, 1962, to the 
General Services Administration, the claimant first reclaimed 50 per- 
cent of the amount deducted because of the shortage, such claim was 
not forwarded here for settlement until August 2, 1966. But the with- 
holding was not to recover an overcharge for transportation serv- 
ices as to which 49 U.S.C. 66 precludes allowance of a claim by the 
General Accounting Office unless claim for refund is filed here within 
3 years of the deduction. The withholding was made under Gov- 
ernment’s common law right of set-off, the right which belongs to 
every creditor to apply the unappropriated moneys of his debtor in 
his hands in extinguishment of the debts due him, United States v. 
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Munsey Trust Co., 382 U.S. 234, 239, but the propriety of the offset 
may be questioned in the courts or otherwise. 

The 3-year limitation is not applicable to the period during which 
such action may be questioned, the 6-year statute, 28 U.S.C. 2401 and 
2501, being for application to court actions and the 10-year statute, 
31 U.S.C. 71a, being for application as to such a claim filed with our 
Office. Accordingly, the second question is answered in the negative. 

The carrier’s offer to assume responsibility for all of the damage, 
$63.42, and 50 percent of the shortage, $356.13, considering the pres- 
ently available record, appears to be in the best interest of the United 
States, and the supplemental bill is being forwarded to our Trans- 
portation Division with instructions to accept the offer in compromise 
and to refund $356.12 representing 50 percent of the deduction because 
of the shortage. 


[ B-161162 J 


Rations Commutation Payments—Saved on Temporary Promo- 
tion—Rate Increase 

An enlisted member of the uniformed services temporarily appointed as a 
warrant officer, grade W-1, without a change in the condition of his service, 
and entitled under 10 U.S.O. 5596(f) to saved pay and allowances, which included 
a commuted rations allowance at the daily rate of $1.17, may not be paid the 
subsequent increase to $1.30 in the commuted rations allowance as an item of 
his enlisted man’s saved pay and allowances in grade E-9, the increase in the 
daily rate of the commuted rations not constituting an increase in “saved” allow- 
ances within the meaning of section 5596(f), notwithstanding the member’s 
entitlement to subsistence in kind because of his underlying enlisted status; that 
it costs an average of $1.30 daily to provide subsistence in kind to enlisted 
members; and that commuted rations are an alternative for subsistence in kind. 


To Lieutenant Colonel John A. Rapp, United States Marine Corps, 
May 16, 1967: 


Further reference is made to your letter of March 11, 1967, request- 
ing a decision whether, in the circumstances presented, Warrant. Offi- 
cer (W-1) Robert E. Duncan, 098596, USMC, may be paid commuted 
rations at the daily rate of $1.30 as an item of his enlisted man’s saved 
pay and allowances after December 31, 1966. The request was assigned 
Control No. DO-MC-945 by the Department of Defense Military Pay 
and Allowance Committee. 

It is shown that on December 31, 1966, Warrant Officer Duncan 
was in receipt of the pay and allowances of an enlisted member in pay 
grade E-9 saved to him under 10 U.S.C. 5596(f). You say that he has 
been continuously entitled to receive saved pay and allowances since 
December 31, 1966, and that one of his saved allowances on that date 
was commuted rations at the daily rate of $1.17. 
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Section 402(b) of Title 37, U.S. Code, provides that the subsistence 
allowance for enlisted men who are authorized to mess separately shall 
be equal to the cost of the ration (subsistence in kind) as determined 
by the Secretary of Defense. Effective January 1, 1967, the Secretary 
of Defense determined the cost of the ration to be $1.30 and the daily 
rate of commuted rations was accordingly increased from $1.17 to 
$1.30 beginning on that date. 

In decisions of April 12, 1962, 41 Comp. Gen. 663, and June 8, 1966, 
45 Comp. Gen. 763, we said that the basic allowance for subsistence 
prescribed by law for enlisted members (the specific amount thereof 
depending upon the particular conditions under which the duty of the 
enlisted man is being performed) and subsistence in kind are alterna- 
tives of the same basic allowance and that : 

* * * an enlisted member who is otherwise entitled to saved pay and allow- 
ances is entitled to continue to receive either subsistence in kind or a money 


allowance in lieu thereof as an item of his saved pay and allowances so long as 
he qualified for one or the other. 


It appears that you are aware of those decisions but you point out 
that (a) it now costs an average of $1.30 daily to provide subsistence 
in kind to an enlisted member, (b) because of his underlying enlisted 
status, Warrant Officer Duncan is basically entitled to subsistence in 
kind, presumably in the quantity and quality provided at the aver- 
age daily cost of $1.30 and (c) commuted rations are an alternative 
of subsistence in kind. You further point out that (d) a change from 
subsistence in kind to commuted rations, or from commuted rations 
to subsistence allowance of $2.57 or $3.42 per day, as authorized inci- 
dent to service under prescribed conditions, is not regarded as an 
increase in “saved” allowances within the meaning of 10 U.S.C. 
5596(f). In view of these considerations you say it would seem that 
Duncan is entitled to receive otherwise proper payment of commuted 
rations at the daily rate of $1.30 effective January 1, 1967, in comput- 
ing his saved pay and allowances. 

You say your doubt in the matter stems from the fact that under 
37 U.S.C, 402 a commuted ration is an allowance, and it is questionable 
in the light of 23 Comp. Gen. 21 and other decisions whether the pro- 
visions of 10 U.S.C. 5596(f) may be construed so as to increase the 
rate of the allowance (commuted rations) Warrant Officer Duncan 
was entitled to receive ($1.17) at the time he accepted his temporary 
appointment as warrant officer W-1). 

Insofar as here material, 37 U.S.C. 204 provides that a member is 
entitled to the pay of the grade in which assigned or distributed in 
accordance with his years of service. Basically, therefore, the member 
concerned in your submission is entitled to the pay and allowances of 
his temporary grade. However, section 5596(f) of Title 10, U.S. Code, 
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provides that a person receiving a temporary appointment under that 
section may not suffer any reduction in the pay and allowances to 
which he was entitled because of his permanent status at the time of 
his temporary appointment, or any reduction in the pay and allow- 
ances to which he was entitled under a prior temporary appointment 
in a lower grade. These savings provisions were derived from the last 
proviso of section 302(e) of the Officer Personnel Act of 1947, 61 Stat. 
830, 34 U.S.C. 3ce(e) (1952 Ed.), the wording of which is similar to 
that of section 7(a) of the act of July 24, 1941, as amended by the act 
of November 30, 1942, 56 Stat. 1023, 34 U.S.C. 350f(a) (1952 Ed.). 
In construing such statutory provisions we have held that upon tem- 
porary appointment a member’s pay and allowances of his permanent 
grade are saved from reduction by reason of the temporary appoint- 
ment, but are not saved from reduction by reason of subsequent 
changes in conditions affecting such pay and allowances. Also, we have 
held that while the pay and allowances to which the member was en- 
titled in his permanent grade at the time of his temporary appoint- 
ment are not to be reduced by reason of the temporary appointment, 
the savings provision does not authorize a subsequent increase in the 
amount of pay and allowances of the permanent grade so that the 
member would receive more than he was entitled to at the time of 
the temporary appointment and also more than the pay and allow- 
ances to which he would be entitled by reason of his temporary posi- 
tion. 23 Comp. Gen. 21; zd. 147; 24 id. 192, id. 739; 29 id. 347; id. 464; 
81 id. 180; 82 id. 55; 41 id. 663; 42 id. 750; 44 id. 121. 

In the decision of June 8, 1966, mentioned above, the member con- 
cerned was serving in the United States on October 1, 1965, the date 
of his temporary promotion. The value of commuted rations in the 
United States at that time was $1.09 per day and this became part of 
his saved pay. He arrived in London, England, on January 5, 1966, 
and received temporary lodging allowance which terminated no later 
than March 8, 1966. During that period the pay and allowances of his 
temporary grade exceeded his saved pay and allowances. On March 9, 
1966, the value of commuted rations outside the continental United 
States was $1.14. However, messing facilities were not available and 
since we have recognized that the specific amount of the allowance for 
subsistence may vary with changed conditions of service (41 Comp. 
Gen. 663), we held that the member was entitled to the allowance of 
$2.57 per day in computing his saved pay and allowances. Our indica- 
tion in the decision that the member would have been entitled to a 
daily allowance of $1.14 if rations had been available was on the basis 
that since he was serving overseas, he would have been entitled to the 
higher ration allowance prescribed for overseas service. 
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Since different rates of subsistence allowance are prescribed for 
service under different circumstances, the rate may vary in computing 
a member’s saved pay and allowances because of changed conditions 
of service, but he is only entitled to the rate prescribed for such service 
at the time of his temporary appointment. In construing the similar 
savings provisions of section 515(b) of the Career Compensation Act 
of 1949, approved October 12, 1949, 63 Stat. 802, 37 U.S.C. 315(b) 
(1958 Ed.), which saved to an enlisted member the total compensation 
which he was receiving on September 30, 1949, if greater than the 
amount to which he was entitled under the 1949 act, we held that the 
member would be entitled to include in the computation of his total 
saved compensation the appropriate subsistence allowance which he 
otherwise would have been entitled to receive at his station under the 
laws and regulations in effect on September 30, 1949. 29 Comp. Gen. 
347 ; id. 464. 

Accordingly, although subsistence in kind and commuted rations are 
alternative allowances for the purpose of 10 U.S.C. 5596(f), the mem- 
ber is entitled to count, for purposes of computing saved pay, only 
the daily rate of commuted rations to which he was entitled in his 
permanent grade at the time of his temporary appointment ($1.17) 
and is not entitled to a subsequent increase in that rate under the same 
conditions of service. 


[ B-i61035 J 
Bids—Multiple—Technical Proposals—Alternate Bidding 


The erroneous approval of alternate items of equipment offered in addition to 
basic proposals under step 1 of a two step advertised procurement encouraging 
bidders to submit multiple technical proposals does not preclude consideration 
of the low multiple technical proposals containing the alternate items, the 
accepted technical proposals containing the different types of equipment in lieu 
of first or recommended choices being akin to offering the “essentially different 
technical approaches” prescribed by paragraph 2-503.1(a)(x) of the Armed 
Services Procurement Regulation. Therefore, the deviation of the alternate 
offerings from what is generally understood to be “multiple technical proposals,” 
cured by unqualified acceptance, the procurement agency having invited separate 
bids on acceptable proposals, has the option of electing the alternate desired. 


To the Jervis B. Webb Company, May 19, 1967: 


Further reference is made to your letters furnishing carbon copies 
of letters dated February 8 and March 7, 1967, to the Procurement 
Division, Sacramento Army Depot, Sacramento, California, protesting 
against the proposed awards to either Speaker Sortation Systems, Inc., 
or Rapistan Incorporated under invitations for bids Nos. DAAC09- 
67—B-5201 and -5217, issued pursuant to the two-step formal advertis- 
ing procedures of Armed Services Procurement Regulation (ASPR) 
2-501, et seg. Receipt is also acknowledged of your letters dated April 
26, 1967. 


277-066 O-68—53 
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Requests for technical proposals No. DAAC09-67—R-5201 dated 
September 5, 1966, requested technical proposals for furnishing and 
installing a parcel sortation and conveyor system. The request advised 
that offerors “are authorized and encouraged” to submit multiple 
technical proposals presenting different basic approaches. Ten concerns 
were solicited but only two technical proposals were received. Your 
firm submitted one technical proposal, but Speaker Sortation Systems, 
Inc., submitted, in addition to a basic proposal, “alternates” to the 
equipment available for consideration by the Government. After evalu- 
ation and negotiation, the technical proposals of both offerors were 
determined to be technically acceptable. The invitation for bids was 
issued on December 5, 1966, as the second step of the procurement, to 
your firm and Speaker Sortation Systems, Inc. The invitation issued 
to Speaker provided : 

** * ANY BIDDER WHO HAS SUBMITTED MULTIPLE TECHNICAL 
PROPOSALS IN THE FIRST STEP OF THIS TWO-STEP PROCUREMENT 
MAY SUBMIT A SEPARATE BID COVERING EACH TECHNICAL PRO- 
POSAL WHICH HAS BEEN DETERMINED ACCEPTABLE BY THE 
GOVERNMENT. 

* * * * * * * 
SORTATION AND CONVEYOR SYSTEM in accordance with Request for 
Technical Proposals No. DAAC09-67-R-5201 Step #1 and your Technical 
Proposal. 


SPEAKER SORTATION SYSTEMS, INC., Proposal No, S-1140A (in two (2) 
wens) and letter dated 7 November 1966 incorporated herein by reference. 

The two bids received under the second-step invitation were opened 
on February 6, 1967, and your firm offered to furnish the parcel sorta- 
tion and conveyor system for a lump sum of $443,748, Speaker quoted 
a price of $360,897 for the system and, in addition, on the face of its 
bid, stated: “(See attached sheets for Alternates).” On the following 
page of Speaker’s bid there appears the following notation: “Add the 
following Speaker Sortation Systems, Inc., Alternates.” Under the 
foregoing notation, items Nos. 1, 2, 14, 15A, 15B, 16, 23, 25, 28, 29 
and 32 are listed as alternates, totaling $10,709. With reference to 
these notations, the contracting officer determined that these alternate 
items in the amount of $10,709, plus the amount bid for the system, or 
a total of $371,606, constitute a responsive bid on the complete system 
furnished and installed. The contracting officer proposes to make an 
award to Speaker on the foregoing basis. In this regard, the alternate 
items of equipment were designated as such in its accepted technical 
proposal. 

However, in addition to the alternate items, Speaker listed two 
items of “Class A Fire Doors,” with a price of $2,889 and designated 
it as “Alternate (Not included in Technical Proposal) .” The contract- 


al 
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ing officer advises that, upon evaluation, this alternate is not acceptable 
since it does not conform to the requirements of the Government. Also 
on a succeeding page of its bid, Speaker inserted another notation: 
“Add the following ‘ADD’ or ‘DEDUCT?’ Alternates for the Conveyor 
System.” Thereafter, seven numbered items are listed which are 
“deduct” items, other than item 2 which is an “ADD” item of $1,053 
and item 5 which is a “NO BID” item. In regard to these “add or 
deduct alternates,” the contracting officer states that on final review of 
the specifications, it was found that such alternates in Speaker’s bid 
were in fact not acceptable and should have been excluded from the 
second step. Therefore, in the opinion of the contracting officer, the 
“add or deduct” items should be treated as nonconforming and non- 
acceptable alternates. 

Request for technical proposals No, DAAC09-67-R-5217 for a 
parcel conveyor system was issued on September 16, 1966, and, like 
request No. —5201, permitted the submission of multiple technical 
proposals, Sixteen firms were solicited but only two technical proposals 
were received. The proposal submitted by your firm covered only one 
technical proposal. The proposal submitted by Rapistan included 
“alternates and options” to the offered system. The two proposals were 
evaluated and both were found to be technically acceptable. As eligible 
offerors, the second-step invitation for bids was issued on December 5, 
1966, to your firm and Rapistan. Also, as in the case of request No. 
-§201, the invitation for bids issued to Rapistan incorporated its 
technical proposal and permitted a separate bid on each multiple 
technical proposal. Rapistan referenced in its bid, as relating to its 
multiple technical proposal, listed alternates as additives, deductives, 
or as an option certain items of equipment appearing on a “Table of 
Equipment” in its accepted technical proposal. With respect to these 
alternates and to the option item, it was determined in the evaluation of 
the second step that the alternates and the option equipments were 
not acceptable and, for that reason, should not have been priced or 
offered in the bid on the second step. The contracting officer, therefore, 
proposes to treat the “add” and “deduct” items as nonconforming and 
nonacceptable alternates and to make an award to Rapistan on the 
basis of its basic bid of $127,094. Your firm submitted a bid of $144,786 
on the basis of your single technical proposal without alternates, 
options, or the like. 

In your letter of April 26, 1967, to our Office, you state that since 
the situation with respect to the submission of alternate bids under 
the second step of each of the procurements involving Speaker and 
Rapistan is exactly the same, you will restrict your comments to the 
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bid submitted by Rapistan. Your letter of April 26, 1967, presents the 
bases of your protest as follows: 


The Contracting Officer accepted under Step 1 a technical proposal from 
Rapistan which the Contracting Officer acknowledges should not have been 
accepted. While the Contracting Officer may choose to use the word “inad- 
vertently,” it is an error and Rapistan received approval on the one technical 
proposal they submitted, which approval should not have been granted according 
to the Contracting Officer’s own admission. As such, Rapistan went in to the 
second step with a technical proposal which contained items unacceptable to 
the Government. 

In accordance with the requirements of two-step procurements, on the second 
step formal bid invitation bidders were encouraged to submit prices on any tech- 
nical proposals which were approved by the Contracting Officer. They were 
neither invited nor permitted to submit prices on alternates, in accordance with 
the general terms and conditions of the bid invitation. Rapistan did not submit 
“multiple” technical proposals, but rather one technical proposal. They should, 
therefore, have submitted one price on the one technical proposal. Reapistan, 
however, on the bid invitation document clearly set forth alternates with the 
notation of either deduct or add preceding the amount. They did not even make 
clear whether these add or deduct items were mandatory insofar as their bid 
was concerned or whether the Government would have the option of taking any 
or all of the add or deduct items. 

The bid of Rapistan, based on the erroneous acceptance by the Contracting Officer 
of their technical proposal, allows this bidder consicerable latitude as to which 
course of action this bidder could follow, depending on the bid opening results and 
the bidder's desired course of action after the bids hac been opened. If this bidder 
chose, it could insist that since the Contracting Officer had accepted their tech- 
nical proposal that all of the add or deduct items were mandatory and that the 
“base” bid was just that and that it was mandatory that all of the add or deduct 
items be taken into consideration, since they were approved in the technical pro- 
posal, in arriving at the bidder’s net price to the Government. If the difference 
between the low bidder and the only other bidder, ourselves, was quite substan- 
tial, this would be a logical tactic for the low bidder. As it turns out, there was 
not a substantial price increase so the bidder can contend that he was giving the 
Government an option of accepting any or all of his alternates, which alternates 
were not acceptable under the terms of the second step and which alternates were 
erroneously approved under the first step. 


Upon review of the record before us, and having regard for the 
principles inherent in the two-step formal advertising procedures, we 
must conclude that the low bids of both Speaker and Rapistan prop- 
erly may be considered for award notwithstanding the alternate forms 
of bidding involved. 

Although we are not prepared to state categorically that Speaker 
and Rapistan submitted “multiple technical proposals” when they 
offered alternate equipments in their respective technical proposals, 
the fact remains that their proposals containing such alternates were 
determined to be technically acceptable. We do not believe that the 
administrative withdrawal of “acceptability” of certain of the alter- 
nates after receipt of the priced offers under the second step is disposi- 
tive of the question whether the bids were responsive to the advertised 
needs of the Government. Essentially, both technical proposals as 
accepted by the procurement agency offered different types of equip- 
ments in lieu of those offered as first or recommended choices. It is not 
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unreasonable to conclude on these facts that such an offering is akin to 
offering “essentially different technical approaches” within the mean- 
ing of ASPR 2-508.1(a) (x). Whatever deviation resulted in such 
alternate offerings from what is generally understood to be “multiple” 
technical proposals is substantially cured by the unqualified acceptance 
of the two technical proposals. Obviously, when the proposals were 
accepted, they were fully responsive to the Government’s requirements; 
that being the case, the quotation of alternate prices is not a nonre- 


sponsive alternative bid. 33 Comp. Gen. 499; B-157815 dated January 


21, 1966. In the latter decision which considered also a two-step pro- 
curement and the responsiveness of a bid under the second step, we 


held: 


Thirdly, you refer to an alleged improper alternate bid made by S I Handling 
Systems in responding to item 6 of the invitation, “Amount to be deleted from 
bid price for deletion of the sorter in Warehouse 16B.” The bidder inserted two 
separate prices to be deleted; one in the amount of $117,990 if an Aerojet sorter 
was eliminated, and the other in the amount of $136,743 if a Speaker sorter 
was eliminated. Obviously, the quotation of separate prices for deletion of two 
distinct system components in item 6, both of which were fully responsive to 
the Government’s specifications and needs, is not a nonresponsive alternate bid. 
See 33 Comp. Gen. 499. S I Handling Systems’ technical proposal (step one) 
offered to furnish either Aerojet General or Speaker Sortation Company equip- 
ment. In order to determine what price reduction would apply if the sorter for 
Warehouse 16B was deleted, it was imperative for the contracting officer to know 
the cost for each type of sorter that was included in the totals involving the 
two systems. Moreover, as indicated on the invitation schedule, this bidder was 
instructed to so bid by the contracting officer. Under the two-step system of 
advertising, bidders are allowed to submit more than one technical proposal so 
as to provide the Government with the benefit of engineering changes and ad- 
vances. Under the first step here, proposers were encouraged to submit multi- 
ple proposals (ASPR 2-503.1(a)(x)). The second step (invitation for bids) 
advised eligible bidders that alternate bids are not permissible “except as called 
for in the schedule.” The schedules pertaining to each technical proposal stated 
the need for multiple pricing of different proposals or components in proposals. 
See, also, the invitation provision on page 3, quoted below. In any event, this 
situation did not involve the type of alternate bidding which is objectionable ; 
that is, where an alternate bid is, in effect, nonresponsive to the advertised re- 
quirements. See 9 Comp. Gen. 24; 39 id. 570; cf. 40 Comp. Gen. 70; id. 688; 36 
id. 102. 


We feel that the foregoing is equally applicable to the alternate 
bidding involved here, especially since the second step specifically 
advised both bidders to submit “separate” bids on each technical 
proposal which had been determined acceptable by the Government. 
This is what both bidders did at the direction of the Government and 
it would be manifestly unfair now to penalize such bidders on the 
somewhat tenuous ground that their alternate bidding—based upon 
their accepted technical proposals—is nonresponsive because, in ret- 
rospect, those or some of the offered alternate were “inadvertently” 
accepted. Moreover, neither Rapistan nor Speaker was notified prior 
to, or at the time of, the issuance of the invitations for bids that cer- 
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tain “alternates” in their technical proposals were unacceptable. Un- 
der this circumstance, both offerors were justified in believing that 
they were entitled not only to submit basic bids but also bids on the 
basis of the “alternates” they had proposed in their accepted technical 
proposals. And the procurement agency has the sole option to elect 
which of the alternates it desires to accept. Cf. B-153195, February 
6, 1964. 
Accordingly, on the record before us, your protests are denied. 


[ B-161320 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Advertising Expenses 


When an employee incurs the expense of advertising a residence at his old offi- 
cial station that does not result in its sale, the residence then being sold by a 
broker whose fee included an advertising expense, the employee may not be 
allowed the advertising costs he incurred, section 4.2b of Bureau of Budget 
Cireular No. A-56, implementing Public Law 89-516, approved July 21, 1966, 
precluding reimbursing the employee for the separate advertising expense. 

To Dale L. Rothrock, United States Department of the Interior, 


May 19, 1967: 


This is in reply to your letter of April 19, 1967, with enclosures, 
requesting a decision concerning the propriety of certifying for pay- 
ment a $74.26 item appearing on a reclaim voucher submitted by Mr. 
Charles R. Renda, an emplovee of the Department of the Interior. 
The item represents advertising expenses incurred by Mr, Renda in 
connection with his efforts to sell his residence at his former (old) 
official station. 

Mr. Renda incurred the advertising costs in question while trying 
to sell his residence himself without procuring the services of a brok- 
er. However, his attempts to do so proved unsuccessful and ultimately 
he had to place the house with a broker for disposition. The broker’s 
fee included advertising expenses incurred by him in selling the house 
and you inquire as to whether the earlier advertising costs incurred 
by Mr. Renda which did not directly result in the sale of the resi- 
dence now may be allowed. 

Section 2 of Public Law 89-516, approved July 21, 1966, 80 Stat. 
323, 5 U.S.C. 5724a, amended the former Administrative Expenses 
Act of 1946 (60 Stat. 806) by providing, among other things, that 
under such regulations as the President may prescribe reimburse- 
ment may be made to an employee for costs incurred in connection 
with the sale of his residence incident to a change of his official sta- 
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tion. By Executive Order No. 11290, dated July 21, 1966, the Presi- 
dent delegated his authority to prescribe such regulations to the 
Director, Bureau of the Budget. Such regulations have been pre- 
scribed in Bureau of the Budget Circular No. A-56, Revised, October 
12, 1966. Pertinent provisions of that circular are as follows: 


4.1 Conditions and requirements wnder which allowances may be paid. To 
the extent allowable under this provision, the Government will reimburse an 
employee for expenses required to be paid by him in connection with the sale of 
one residence at his old official station * * * 

+ + . * + * * 

4.2 Reimbursable and non-reimbursable expenses. 

a. Broker’s fees and real estate commissions. A broker’s fee or real estate 
commission paid by the employee for services in selling his residence is reim- 
bursable but not in excess of rates generally charged for such services by the 
broker or by brokers in the locality of the old official station. No such fee or 
commission is reimbursable in connection with the purchase of a home at the 
new Official station. 

b. Other advertising and selling expenses. Costs of newspaper, bulletin board, 
multiple-listing services, or other advertising for sale of the residence at the 
old official station are reimbursable if the employee has not paid for such 
services in the form of a broker’s fee or real estate agent’s commission. Customary 
costs of appraisal also may be reimbursed. 


Mr. Renda paid a broker’s fee for the sale of his residence at his 
old duty station and was reimbursed the amount of such fee. It is 
not disputed that the broker’s fee covered the costs incurred by the 
broker for advertising. It is our view that section 4.2b, quoted above, 


does not permit reimbursement of costs incurred for separate adver- 
tising when the employee is being reimbursed for advertising costs as 
a part of a broker’s fee or real estate agent’s commission. 

Therefore, the item for $74.26 for advertising costs, on the voucher, 
which is returned herewith, should not be included in your certification 
for payment. 


[ B-161061 J 


Contracts—Buy American Act—Construction Contracts—Domestic 
Material Requirement 


Under a construction contract containing a Buy American clause requiring the 
use of domestic construction material, so defined when the cost of the compo- 
nents of the material manufactured in the United States exceeds 50 percent of the 
cost of all the components brought to the site for incorporation in the building or 
work, the use by a subcontractor, without prior approval, of a foreign motor 
costing less than 50 percent of the pump unit to which it was mounted and 
aligned for installation in an air-conditioning system does not violate the 
Buy American clause of the contract, the assembled pump unit delivered to 
the construction site constituting manufactured construction material, and 
the cost of the nondomestic component costing less than 50 percent, the com- 
pleted pump is within the contract definition of a “domestic constrpction mate- 
rial,” thereby entitling the contractor to compensation for his reasonable costs 
of replacing the foreign motors ordered by the contracting officer. 
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To the Administrator, Veterans Administration, May 22, 1967: 


Reference is made to your letter of March 9, 1967, requesting a 
decision as to the applicability of the provisions of the Buy American 
Act, 41 U.S.C. 10a-d, to the facts established by the record in a 
construction contract appeal matter currently pending before the 
Veterans Administration Contract Appeals Board, VACA B-551. 

The subject contract, V1006C-601, Project No. 37-5387, was awarded 
to Klefstad Engineering Company, Inc., and Blackhawk Heating and 
Plumbing Company, Inc. (a joint venture), on February 7, 1964, for 
a central chilled water air-conditioning system for various buildings, 
and for miscellaneous construction, at the Veterans Administration 
Hospital (NP), Pittsburgh, Pennsylvania. Clause 19 of the contract’s 
General Provisions (Standard Form 23-A, April 1961 Edition) 
provides: 

(a) Agreement. In accordance with the Buy American Act (41 U.S.C. 
10a-10d) and Executive Order 10582, December 17, 1954 (8 CFR Supp.), the 
Contractor agrees that only domestic construction material will be used (by 
the Contractor, subcontractors, materialmen, and suppliers) in the performance 
of this contract, except for nondomestic material listed in the contract. 

(b) Domestic construction material. “Construction material” means any arti- 
cle, material, or supply brought to the construction site for incorporation in the 
building or work. An unmanufactured construction material is a “domestic 
construction material” if it has been mined or produced in the United States. 
A manufactured construction material is a “domestic construction material” 
if it has been manufactured in the United States and if the cost of its components 
which have been mined, produced, or manufactured in the United States exceeds 
50 percent of the cost of all its components. “Component” means any article, 
material, or supply directly incorporated in a construction material. 

(c) Domestic component. A component shall be considered to have been 

“mined, produced, or manufactured in the United States” (regardless of its 
source in fact) if the article, material or supply in which it is incorporated 
was manufactured in the United States and the component is of a class or 
kind determined by the Government to be not mined, produced, or manufactured 
in the United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality. 
These definitions agree with those set forth in paragraph 1-6.201 of 
the Federal Procurement Regulations, which also provide under para- 
graph 1-6.202-2 that in determining whether a construction material 
is a domestic construction material only the construction material and 
its components shall be considered. 

The Buy American Act requires (see 41 U.S.C. 10b) that every con- 
tract for construction, alteration, or repair of any public building or 
public work shall contain a provision that there shall be used in per- 
formance of the work only such manufactured articles, materials and 
supplies as have been manufactured in the United States substantially 
all from articles, materials, or supplies mined, produced, or manufac- 


tured in the United States, except in certain circumstances specified 
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in the act. To assist in the administration of those provisions, and of 
the provisions of Executive Order No. 10582, December 17, 1954, the 
above-quoted definitions in clause 19 and FPR 1-6.201 were 
formulated. 

The record shows that on March 17, 1964, the prime contractor 
entered into a subcontract with “Demming [sic] Pump Company c/o 
Robert Schwartz Co., Inc. 5916 West. Monroe St. Morton Grove, IIli- 
nois,” for all pumps as called for in the plans and specifications of the 
prime contract, inclusive of “all Pumps, Motors, and Condensate 
Pumps; all completely operable units as per number, size and kind as 
called for on plans and described in specifications. Submit ten (10) 
copies of literature of all copies of material and equipment within ten 
(10) days after date of this contract. for submittal and approval.” 

Paragraph 683-24 (h) of the specifications , rovides: 

Close coupled circulating pump units shall have pump and motor mounted on the 
same base (extended frame construction) with the motor shaft mechanically 
extended to the pump impeller with the required shaft bearing as an integral part 
of the motor. Motor and pump shaft shall be completely aligned, securely fitted 


and mechanically locked into position. Shaft seal shall be of the heavy mechanical 
type. 


€ 


Paragraph 683-24(b) also provides in part that “Pumps shall be type 
indicated or required to suit installation conditions with adequate 


integral or external support to bear the load of pump and motor, sup- 
press vibration and prevent noise.” 

It appears that the Schwartz Company purchased English-made 
electric motors, for delivery to Deming Division of Crane Company, 
Salem, Ohio, which firm mounted and aligned the motors at its factory 
in Salem to pumps of its own manufacture, in accordance with speci- 
fication 683-24. The completely mounted and aligned pump units were 
then delivered to the site and installed in the project work. The record 
contains the statement of the president of the Schwartz Company that 
the cost of the domestic materials directly incorporated in the pump 
units amounted to at least $3,526.20 and the cost of the foreign mater- 
ials (motors) directly incorporated in such units amounted to no more 
than $3,463.68. These figures do not appear to be disputed. 

Under date of July 17, 1964, Deming submitted to Boyd C. Wagner, 
Inc., the VA’s Architect-Engineer (A-E) for the project, details of 
the “Centrifugal Section” of the contract work, comprising the pumps 
and motors. Although Article 9 of the Standard Form 23A, which was 
incorporated into the contract, called for “the name of the manufac- 
turer, the model number, and other identifying data and information 
respecting the performance, capacity, nature, and rating of the machin- 
ery and mechanical and other equipment which the contractor contem- 
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plates incorporating in the work,” the submittal contained no informa- 
tion as to the manufacturer of the motors which Deming intended to 
use. Despite this deficiency, the submittal was approved by the Wagner 
organization and by the VA resident engineer. 

In January 1965, the contracting officer was advised by the A-E 
that the motors, which had then been installed, were of foreign manu- 
facture. After considering the contractor’s contentions that use of such 
motors was permissible, the contracting officer held, by decision dated 
December 21, 1965, that use of such motors violated the Buy American 
Act, and directed the prime contractor to replace the foreign motors 
with domestic motors. While the prime contractor replaced the motors 
as directed, he entered a timely appeal from the contracting officer’s 
decision and claimed increased costs in the amount of $8,745.99. The 
Veterans Administration Contract Appeals Board upheld the Govern- 
ment’s position by decision issued November 28, 1966, in which it 
denied the appeal. Thereafter, the prime contractor filed a motion for 
reconsideration based on the allegation that the Board’s decision con- 
tained material errors of law. That motion is now pending before the 
Board. 

In your letter you state that you have found no authoritative prece- 
dent for resolution of the question at issue, which you define as 
follows: 

In the case at issue Appellant contends that the assembled pump unit is the 
end-product to be considered because the alignment and coupling of pump to 
motor was a manufacturing operation. The Contracting Officer contends that the 
assembly of pumps and motors was not a manufacturing operation and that the 
end-products to be considered are the foreign motors which were eventually 
incorporated in the construction work at the site without exception from the 
provisions of the Buy American Act. 

A review of the Board’s decision indicates that while it considered 
and rejected appellant’s contentions, its decision appears to be based 
upon grounds other than those advanced by Government counsel. The 
bases for both the Board’s decision and for its rejection of appellant’s 
contentions are set out as follows at page 11 of its decision : 

Appellant relies upon 39 Comp. Gen. 435 (December 11, 1950), which states: 

“* * * it bas now been held that even the mere assembly of parts previously 
manufactured may be regarded as the manufacture of the complete article * * *” 
Appellant acknowledges that the source of the motors is Newman Hlectric Motors, 
Inc., a foreign corporation with home offices in England. However, it argues that 
when Demming Pump Company of Salem, Ohio, incorporated the foreign-made 
motor into the circulating water pump unit, Demming Pump Company performed 
a manufacturing function to bring the pump unit within paragraph (b) of the 
Buy American clause. In our opinion, this argument is not valid because the 
foreign motors furnished did not meet nor satisfy the requirements of paragraph 
(ec), Domestic Component, of the Buy American Act. 


The circumstances in 39 Comp. Gen. 435 were different from the facts here. 
There the intention to use materials of foreign source was made known to the 
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contracting officer at the time of bidding. We do not believe that in the absence of 
(1) a request for exception to the Buy American Act or (2) information that an 
item of foreign origin will be used without obtaining an exception, a contractor 
can circumvent the provisions of the Act by limiting his foreign products to less 


than 50% of the cost of all materials. 

From our review of the record it is our opinion that the initial ques- 
tion for determination is whether the motors or the complete pump 
units are to be considered the “Construction material” which the sub- 
contractor “brought to the construction site for incorporation in the 
building,” within the meaning of those terms as used in clause 19(b) 
of the General Provisions of the contract. In this connection, it appears 
that both the contracting officer and the Board have found that the 
“article, material, or supply brought to the construction site for incor- 
poration in the building or work” was a complete circulating water 
pump unit, with motor mounted on the same base with the pump, and 
the shafts aligned and coupled as required for operation. See page 10 
of the Board’s decision of November 28, where it is stated : 

We do not disagree with the Appellant that the foreign-made motors are an 
integral part of the circulating water pump units. Motors manufactured domes- 
tically would also form an integral part of the pump units. The Government 
contracted for a unit, a circulating water pump, which, of necessity, included 


a motor, otherwise the product would be useless. The question here is, did the 
terms of the contract permit the utilization of a foreign-made motor in lieu of a 


domestic motor? 
Since such construction of the unit was required by the contract speci- 
fications, and delivery of such completely operable units to the con- 
struction site was required, and made, under the prime contractor’s 
subcontract for pumps, we find no basis to disagree with the admin- 
istrative findings and must conclude that each delivered circulating 
water pump unit was a “Construction material” as defined in clause 
19(b). Where a nondomestic item is merely a component of a con- 
struction material, and constitutes less than 50 percent of all its compo- 
nents, the material is domestic under the definition set out in clause 
19(b), and its use is not a violation of the Buy American stipulation 
of the contract. Under such circumstances the fact that domestic com- 
ponents were available which could have been used in place of the 
foreign components is immaterial, since neither the statute, nor the 
implementing Executive order, nor the regulations provide for any 
consideration of degrees of domesticity, and since 1954 the fifty per- 
cent rule has been accepted as the sole test of whether a manufactured 
article of supply or material has been manufactured “substantially 
all” from domestic articles, materials or supplies within the meaning 
of the statute. In the instant case, since the motor was directly in- 
corporated into the unit, it would also seem to conform to the definition 
of “Component” set forth in clause 19(b). 
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Such conclusions, however, leave unresolved the question whether 
the assembly (mounting, alignment, coupling, etc.) of the various 
components produced a construction material which was “manufac- 
tured” in the United States, and therefore qualified as a “Domestic 
construction material” under the criteria set out in clause 19(b) of the 
General Provisions of the contract. 

Neither the act nor the pertinent regulations define the term “man- 
ufactured,” and it is no easier today to determine what. constitutes 
the manufacture of an item, as it pertains to a particular law and 
set of circumstances, than it was in December 1959 when we observed 
the difficulties attendant to such determinations in 39 Comp, Gen. 
435, cited by the prime contractor, concerning a small business manu- 
facturer. In commenting on that decision and the authority cited 
therein, 55 C.J.S. 680-685, you state that such authority indicates 
there are three essential elements of a manufacture; (1) an original 
source of material, (2) a process whereby the original material is 
changed or transformed, and (3) an article which by reason of 
processing is to some extent different from the original material. We 
feel that the language “In considering what constitutes a manufacture 
or manufacturing, the more comprehensive definitions which are set 
out supra § 1 indicate that generally there are three main or essential 
elements” which precedes the listing of the three elements at page 681 
of the citation shows only a general, rather than a uniform application 
of those elements. While such citation pertains to decisions on laws 
generally which have employed “manufacture” or like terms, the con- 
trolling factors in determining the application of such a term to a 
particular situation are the specific laws involved and, when deter- 
minable, the legislative intent in the use of the term. A clear analysis 
of the problem is set forth as follows in the opening two paragraphs 
of the 55 C.J.S. 680-685 citation : 

It has been well stated that it is sometimes difficult to determine with 
legal exactness what is or what is not manufacturing. The subject not only 
is a large one, but there is considerable conflict in the decisions having to do 
with particular phases of it, and there is not a little confusion of thought with 
respect to it. In determining what constitutes manufacture there is no hard 
and fast rule which can be applied generally. Fach case must be decided under 
its own facts, having regard for the sense in which the term may be used in the 
particular instance, and the intent or purpose to be accomplished. The fact 
that a given thing or industry has been held to be “manufacture” under one set 
of circumstances is no assurance that it will be so held under another. What 
might be a manufacturing industry when defined or construed in connection 
with an instrument or a statute might not be so held when considered in con- 


nection with another instrument or statute having a different purpose or object. 
There is, of course, a multitude of cases in which particular industries and 


products have been held respectively to be or not to be “manufacture.” 
It is clear that the definition of the word “manufacture” is a question of law 


for the courts, and that the various definitions which are set out supra §1 a 
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embody the general idea that may be found in all of the cases where the word 
has come up for construction, but the definitions as given by the lexicographers 
or what might be called the “standard definitions,” cannot be strictly and safely 
applied. The courts must consider that the legislatures in employing the word 
had in mind not only the lexicographical definitions, but also the popular con- 
ception of what constitutes manufacturing. Thus the courts have frequently 
found it necessary in carrying out the legislative intent in the use of the word 
to limit materially the scope of the general definitions, and in many cases have 
found that the legal definition is the more appropriate. 

We have been unable to find any holdings by the courts, or in pre- 
vious decisions of our Office, which are controlling, or even materi- 
ally helpful, to us here. Since the Buy American Act does not define 
the term “manufactured” as used therein, we have reviewed the legis- 
lative history of the act. On February 3, 1933, 76 Cong. Rec. 3267, the 
Senate considered a proposed amendment which would have omitted 
the provision sponsored by Senator Hiram W. Johnson to require 
the acquisition of only such articles as have been manufactured in the 
United States “substantially all from articles, materials, or supplies 
mined, produced, or manufactured, as the case may be, in the United 
States.” When asked to comment on the proposed amendment, Sena- 
tor Johnson made the following statement : 

Mr. President, the Senator from Wisconsin strikes out, as I recall, lines 7 to 
12 of section 2 of the bill. He inserts in lieu thereof : 

“Articles of the growth, production, and/or manufacture of the United States.” 

From my standpoint, the vice of his amendment is that from outside, from a 
foreign country, could be brought into this country the material which could 
be manufactured as seen fit, and then it would not be within the prohibition 
of the law, 

For instance, as I have repeatedly stated upon the floor, the impelling cause 

of this measure was the situation at the Boulder Dam, where it was expected 
that the lowest bid would be from Germany for the turbines or generating 
machinery and the like—a transaction involving about $6,000,000. Now, assume 
that they brought over from Germany part of the machinery, and assume that 
they brought over then in another ship another part of it, and in another ship 
another part of it, and then, in some factory in this country it was assembled 
and manufactured. Then, there would be no prohibition upon it such as I desire 
to put in this bill upon bids of that sort. [Italic supplied.] 
It does not appear from his use of the terms “assembled” and “manu- 
factured” that Senator Johnson intended any special distinction be- 
tween those terms in the application of the proposed legislation, nor 
does his illustration indicate that the referenced turbines or generating 
machinery were not to be considered as “manufactured” in the United 
States upon assembly therein of their foreign-manufactured 
components. 

In view of the foregoing, we find no compelling reason for narrow- 
ing the meaning of the term “manufactured” as used in the Buy 
American Act to exclude what the Schwartz Company, through Dem- 


ing, did in the instant case. Accordingly, each complete pump unit 
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delivered by that company to the construction site should be regarded 
as constituting a manufactured construction material, which had been 
manufactured at Deming’s factory in the United States, and therefore 
as being within the definition of a “Domestic construction material,” 
since its U.S.-manufactured components exceeded 50 percent of the 
cost of all its components. 

For the reasons stated we conclude as a matter of law that the use 
of foreign motors in the circulating pump units was not in violation 
of the Buy American clause of the contract here involved, and the 
contractor is therefore entitled to compensation for his reasonable 
costs of replacing them under the order of the contracting officer. 


[ B-161164 J 


Pay—Retired—Disability—Election of Retired Pay—Personal to 
the Member 


A procedure to accelerate the establishment of disability retired pay accounts 
by assuming a retired member of the uniformed services, whether placed on a 
temporary or permanent disability list or transferred from a temporary to a 
permanent disability list, would elect under 10 U.S.C. 1401, the formula resulting 
in the greater amount of retired pay without considering taxable income is 
approved. However, the phrase “as member elects” in formulas 1 and 2 contem- 
plating an election between a years-of-service computation or a computation 
based on percentage of disability, a member should be apprised by registered 
mail, delivery restricted to him, of his right to elect, and the law contemplating 
only one election, that his failure to object to the election made for him within 
a specified time would constitute an election, and the requested return receipt 
placed in the member’s military pay record or other appropriate place. 


To the Secretary of Defense, May 31, 1967: 


Further reference is made to letter dated March 29, 1967, from the 
Assistant Secretary of Defense (Comptroller), presenting the ques- 
tion whether this Office would be required to object to a proposed new 
procedure to accelerate the establishment of retired pay accounts of 
members of the uniformed services who are retired for physical disa- 
bility. A discussion of this matter is set forth in Department of De- 
fense Military Pay and Allowance Committee Action 394 received 
as an enclosure. 


The applicable statutory provisions currently relating to the re- 
tirement of members of the uniformed services for physical disability 
are contained in chapter 61, Title 10, U.S. Code, sections 1201-1221. 
Members who are placed on the permanent disability retired list 
under the provisions of sections 1201 or 1204, or on the temporary 
disability retired list under sections 1202 or 1205, are entitled to re- 
ceive retired pay computed as prescribed in formulas 1 and 2, respec- 
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tively, 10 U.S.C. 1401. Disability retired pay computed under these 
two formulas is based upon the monthly basic pay (at rates appli- 
cable on date of permanent retirement or on date placed on temporary 
disability retired list) of the grade to which the member is entitled 
under 10 U.S.C. 1372 or to which he was entitled on the day before 
permanent retirement or placement on the temporary disability re- 
tired list, whichever is higher. 

Under formula 1 (applicable when placed on the permanent dis- 
ability retired list) monthly basic pay is multiplied “As member 
elects” by “214% of years of service credited to him under section 
1208” (a part of a year of 6 months or more is credited as a whole 
year) or the percentage of the member’s disability on the date of re- 
tirement. A member who is placed on the temporary disability re- 
tired list is entitled to compute his retired pay under formula 2 by 
multiplying “As member elects” the monthly basic pay of the grade 
to which entitled by “214% of years of service credited to him under 
section 1208” (a part of a year of 6 months or more is credited as a 
whole year) or the percentage of his disability on the date his name is 
placed on the temporary disability retired list. Under both formulas 
the maximum retired pay may not exceed 75 percent of the pay upon 
which the computation is based and in the case of placement on the 
temporary disability retired list the minimum amount of retired pay 
is 50 percent of the pay upon which the computation is based. 

Section 1401 further provides that if the member would otherwise 
be entitled to retired pay computed under more than one of the four 
formulas therein prescribed or under any other provision of law “he 
is entitled to be paid under the applicable formula that is most favor- 
able to him.” 

The Assistant Secretary of Defense states that one of the military 
departments would like to adopt a procedure under which the retired 
pay accounts of members retired for physical disability will be com- 
puted on the basis of the formula that results in the greater amount 
of retired pay. The discussion in Committee Action 394 outlines the 
existing procedures at the Navy Finance Center, Cleveland, Ohio. 

It is stated that under the present practice, when a member of the 
naval service retires by reason of disability, the disbursing officer in 
the field is required to complete the retired pay election form, advise 
and instruct the retiring member as to the several elections available 
and insure that the election form endorsed by the retiree is furnished 
the Navy Finance Center. It is estimated that as to approximately 
40 percent of the new disability retired pay accounts so received at the 
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Navy Finance Center “the election forms and endorsements are not 
received with the pay record and release orders.” 

As a consequence, in such cases and in the cases of those members 
who are transferred from the temporary to the permanent disability 
retired list new election forms must be prepared for each individual 
at the Navy Finance Center. The forms then must be forwarded to 
the members concerned while payment of retired pay is withheld 
until the forms endorsed by the members have been returned to the 
Navy Finance Center. This procedure necessitates maintaining rec- 
ords for followup action in those instances where a member has 
failed to return the election form with his endorsement thereon. 

Furthermore, when the member’s election endorsement is received, 
the particular account in question must then be reviewed to determine 
that the member’s retired pay is being computed in accordance with 
his election and action then must be taken to release any payment 
checks which may have been withheld. Additional handling becomes 
necessary when a member submits an endorsed election form which 
does not appear to provide for computation of his retired pay on 
the basis of the formula most favorable to him. In such circumstances 
a further delay in commencing payment of retired pay results since, 
in order to ascertain the true intent, the member is given an op- 
portunity to reconsider his initial election before any payments of 
retired pay are released to him. 

It is pointed out in the discussion that when the existing pro- 
cedures were instituted the issuance of election forms in all cases 
was premised on the belief that it would not otherwise be possible 
for the member to evaluate his own personal financial circumstances, 
specifically with regard to his income tax liability, in order to de- 
termine which method of retired pay computation would be more 
beneficial to him. In that connection it is stated that: 


Experience indicates, however, that in the vast majority of cases the mem- 
bers elect the method resulting in the greater rate of pay without considerations 
of taxable income. Thus, elections are strictly a selection of the greater mone- 
tary amount based on the two methods of computation available. A choice of 
the method resulting in the lesser monetary amount prevails, almost exctasively, 
in the cases of those members with 20 years or more active service who “ 
transferred to the Temporary Disability Retired List with a disability ratec 
at less than 50 percent. Except for members of this category, no useful aps 
is really served in issuing election forms to members, and preeeaneg rl 
execution, since the Navy Finance Center can readily determine and auto- 
matically establish payments at the greater rate of pay. 


The discussion adds that: 


hich the member be- 
It is reasonably foreseeable that instances will arise in w 

latedly may oon a change in the rate of pay so determined and ao 
established. Such a request could plausibly result from an asserted failure 
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receive correspondence from the Navy Finance Center or from an asserted mis- 
understanding of correspondence. In no such instance would the Navy Finance 
Center assume the position that the rate of pay which had been determined 
and automatically established could not be changed. The account would be 
adjusted as required. This would insure that any member concerned would be 
paid under the applicable formula most favorable to him in accordance with 
his choice, 

Under the procedure proposed to be established the Navy Finance 
Center would: 
a. Apprise the member of the rates of pay resulting from the methods of 
computation to which he is legally entitled. 

b. Advise the member that his account is being established (or processed for 
change in his rate of pay, for those accounts where the member is being trans- 
ferred from the Temporary to the Permanent Disability Retired List) at the 
higher of the two rates and that, unless he advises the Navy Finance Center 
to the contrary within 45 days, it will be considered that he concurs with the 


rate established for him. 
c. For those members with 20 or more years of active service whose disability 


is rated at less than 50 percent upon placement of [on] the Temporary Dis- 
ability Retired List, the Navy Finance Center would establish the account in 
the greater monetary amount, furnish the member election forms, and advise 
him that unless he submits the election endorsement within 45 days, his pay- 
ments of retired pay will continue as established. 

d. In any instances, as in b. or ¢., in which the member should at any time 
express nonconcurrence with the rate established for him, his account would be 
adjusted in accordance with his choice so as to pay him under the applicable 
formula that is most favorable to him. 

The suggested new procedure appears to be directed entirely to the 
establishment of new retired pay accounts which are for computation 
under formulas 1 and 2 of section 1401 including the recomputation 
of retired pay in the cases of members who are transferred from the 
temporary to the permanent disability retired list. The procedures 
proposed under paragraphs b and c are not necessarily inconsistent 
with the basic statutory right of a member retired for disability to 
receive retired pay under any formula prescribed in section 1401 or 
under any other provision of law if such retired pay is greater than 
that to which the member is entitled computed in accordance with 
formulas 1 or 2. However, the computation of retired pay under for- 
mulas 1 and 2 is expressly dependent, in view of the specific terms of 
the statute, on the member’s “election.” 

Thus, although the experience of the Department of the Navy in 
this matter, as mentioned in Committee Action 394, indicates that 
in the vast majority of cases the method actually elected is the greater 
monetary rate of retired pay without regard to consideration of tax- 

able income and that the administrative establishment of a retired 
pay account on that basis generally would coincide with the desires 
of the individual concerned, it is nevertheless essential that such ad- 
ministrative action be supported ultimately by evidence of an election 


on the part of the individual member, 
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The phrase “As member elects” in formulas 1 and 2 contemplates 
an election by the member himself between a years-of-service computa- 
tion or a computation based on percentage of disability. The language 
of the law in formulas 1 and 2 implies very strongly that the mem- 
ber’s election is to be made concurrently or at least within a reasonable 
period of time in relation to the date that he is placed on the tem- 
porary or permanent disability retired list. 

No basic objection is perceived to the establishment of disability 
retired pay accounts under formulas 1 and 2 on the basis of the larger 
monetary benefits provided thereunder without regard to the matter 
of taxable income. However, the procedure suggested in paragraphs 
b and ec (which provides that unless the member concerned advises 
the Navy Finance Center within 45 days it will be considered that 
he concurs with the rate that has been established for him and that his 
retired pay will continue at that rate) will fall short of establishing a 
record showing a concurrence or “election” on his part with respect 
to the phrase “As member elects” contained in formulas 1 and 2. In 
other words, unless the record shows that he has been apprised of the 
fact that his failure to object to the rate established will be viewed as an 
affirmative election to accept that rate, it cannot be said that his silence 
constitutes an election. 

As indicated in paragraph d, a member in such a situation could “at 
any time” thereafter express nonconcurrence with the rate established 
for him and in the absence of any actual record of such an election 
having been made by the member, the retired pay status of such an 
individual would remain subject to recomputation under formulas 
1 and 2 at the will of the member. However, if the retired member 
actually receives a communication from the Navy Finance Center ap- 
prising him of the authorized rates of retired pay, his right to elect, 
and that his failure to object to the rate established will be viewed 
as an election of the established rate, his failure to object to that rate 
within a specified time would, in our view, constitute an election. The 
law does not appear to contemplate that more than one such election 
shall be made or that an election so made may be changed. See 44 
Comp. Gen. 488. 

In view of the circumstances disclosed, this Office would not be re- 
quired to object to the proposed procedures if the election information, 
including all the information indicated above, is sent to the member 
by registered mail with a return receipt required and delivery re- 
stricted to the addressee, such receipt to be placed in the member’s 
military pay records or other appropriate place as determined 
administratively. 
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[B-160910] 


Bids—Discarding All Bids—Readvertisement Justification—Ex- 
pired Wage Rates 


The cancellation and readvertising of a painting procurement after bid opening 
on the basis of the expiration of the minimum wage determinations without 
requesting extension of the determinations was warranted to satisfy the Govy- 
ernment’s needs and to give all bidders an equal opportunity where the specifica- 
tions revised to include samples and testing of paint, and liquidated damages 
affected bid prices, and absent the fixing of an amount or rate of liquidated dam- 
ages in the mandatory requirement prescribed by paragraph 18-113 of the Armed 
Services Procurement Regulation, the inclusion of the liquidated damages pro- 
vision was necessary. However, in the future contracting officers should request 
extension of wage determinations pursuant to 18-704.2(a)(3), as soon after 
bid opening as it is recognized that it will not be feasible to make an award 
before the expiration of the wage rates included in the specifications. 


To Sellers, Conner & Cuneo, June 2, 1967: 


Reference is made to your protest on behalf of Robert McMullan & 
Son, Inc. (McMullan), against the cancellation by the Department of 
the Air Force of Invitation for Bids (IF B) No. F64605-67-B-0053, 
issued October 14, 1966, by the Base Procurement Office, Hickam Air 
Force Base, Hawaii. The substance of the protest, as set forth in your 
letters of February 17, March 16 and May 2, 1967, is that there is no 
justification for the cancellation of the procurement and, therefore, 
award should be made to McMullan, the low, responsive and responsible 
bidder. 

The IF B, which solicited bids for the interior painting and finishing 
of family quarters at Hickam Air Force Base, included, in accordance 
with the provisions of the Davis-Bacon Act, 40 U.S.C. 276a, a schedule 
of minimum wage rates found by the Secretary of Labor to be pre- 
vailing in the area of the work. The scheduled date of bid opening was 
November 14, 1966, and the wage rate determination had an expiration 
date of December 2, 1966, established in accordance with regulations 
issued by the Secretary of Labor. 

MecMullan’s bid of $42,265.64 was the lowest of four bids which were 
received and opened on November 14. The bid results were transmitted 
on the same date to the base civil engineer, but it was not until Decem- 
ber 6, or 4 days subsequent to the expiration of the wage determination, 
that the engineering personnel met with the procurement personnel to 


discuss the matter. At the meeting, the engineering personnel ques- 
tioned McMullan’s responsibility on the basis of alleged marginal per- 
formance under a prior contract for similar services, but the procure- 
ment personnel disposed of the issue by stating that McMullan had 
promptly corrected any performance deficiencies when brought to his 
attention and that there was insuflicient evidence to declare him non- 
responsible. In addition, the engineering personnel questioned the 
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specifications and indicated that revisions were in order. The procure- 
ment personnel agreed to await receipt of the proposed revisions, after 
which the contracting officer would determine whether cancellation and 
readvertisement of the procurement were warranted. 

On December 28, the engineering office formally advised the con- 


tracting officer that. the proposed specification revisions were as 
follows: 


a. The color classification and the type of finish require changes from those 
specified under TP-13 of the technical provisions. 

b. Maximum days specified under “Time Schedule of Operations.” TP-01, sub- 
paragraph d, requires revision allowing additional days time for paint to dry 
between coats and inspection of completed work. 

ce. Requirement for liquidated damage clause in the contract document to 
insure timely performance of each unit for completed work in accordance with 
the prescribed time schedule. Liquidated damage to be assessed is established 
at $50.00 per day per unit. 

d. Requirement in the technical provisions for samples and confirmation 
testing of paint proposed under this project. (This is a mandatory requirement 
in all Air Force painting projects, as contained in Corps of Engineers guide 
specification No. CB 250 dated 30 August 1966.) 


Accordingly, the engineering staff recommended that the bids received 
under the existing IFB be rejected and requested a joint review of 
revised specifications to be used in a new solicitation. 

On December 29, the contracting officer, being unable to reach an 
immediate decision as to the effect of the proposed revisions, dispatched 
a request to the Air Force Logistics Command (AFLC), Wright-Pat- 
terson Air Force Base, Ohio, that action be taken to obtain an “exten- 
sion” of the wage determination for the procurement. As indicated 
above, the determination had expired on December 2. On January 6, 
1967, the contracting officer, after discussing the proposed revisions of 
the specifications with the engineering staff, determined that such revi- 
sions were sufficient to warrant cancellation and readvertisement of 
the procurement, and he thereupon withdrew his request of December 
29 to the AFLC for extension of the expiration date of the wage 
predetermination. 

On January 23, 1967, the contracting officer received the revised 
specifications from the engineering office and referred the matter to 
the base Judge Advocate for an opinion concerning the propriety of 
canceling the IF'B on the basis of the revisions. In an opinion dated 
January 31, the base Judge Advocate referred to the provision in 
Armed Services Procurement Regulation (ASPR) 2-404.1(a) that 
there must be compelling reason to reject all bids and cancel an invita- 
tion after bid opening, and cited 42 Comp. Gen. 523, in which we held 
that the use of the authority in ASPR 2~-404.1(b) (ii) to cancel an 
invitation incident to revision of specifications should be limited to 
those instances in which award under the original specifications would 
not serve the Government’s actual needs. Accordingly, the base Judge 
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Advocate expressed the view that while he would have no legal objec- 
tion to cancellation of the IFB if the engineering personnel could 
certify that the Government’s actual needs could not be met under the 
IF B, the existing record, in his opinion, was not sufficient to warrant 
such conclusion. However, pointing to the fact that no award could be 
made under the IF B absent extension by the Solicitor of Labor of the 
expiration date of the wage determination, in accordance with the 
applicable regulations prescribed by the Secretary of Labor, 29 CFR 
5.4, and with ASPR 18-704.2(a) (3), the base Judge Advocate further 
stated that the matter of whether the specification revisions warranted 
cancellation of the IFB was moot. Therefore, by letter of the same 
date, the contracting officer advised all of the bidders that the IFB 
yas canceled due to the expiration of the wage determination. 

Your letter of February 17 took exception to such action on the 
basis that the contracting officer had an obligation to request an exten- 
sion of the wage determination under the regulations if there was any 
possibility of making award. In this connection, you cited 45 Comp. 
Gen. 325 and 44 id, 776 to substantiate your view that such obligation 
is implicit in the development of the law in this area. You contended 
further that unless the contracting officer had some other justification 
for the cancellation, by letting the wage determination expire without 
requesting an extension but listing such expiration as the basis for 
the cancellation, he has defeated the intent of ASPR 2404.1 that there 
be a compelling reason for cancellation. Your letter referred also to 
another procurement involving an expired wage determination, in 
which the same procuring office allegedly made award after securing 
an agreement on the part of the low bidder to accept the new wage 
determination. Accordingly, you requested that our Office inform the 
Department of the Air Force that absent justification under ASPR 
2404.1 for cancellation of the IF'B, the cancellation must be rescinded ; 
that an extension of the wage determination should be requested from 
the Solicitor of Labor; and that the procurement should not be re- 
advertised pending our decision on your protest. 

Your letter of March 16 enclosed correspondence from McMullan 
indicating that the wage rates for the classes of workers employed 
under similar contracts had not changed under the new wage rate 
determination and urging that the expiration of the wage rate deter- 
mination included in the IFB therefore does not affect the award. 

In a report dated April 12, 1967, which was made available to you, 
the Department of the Air Force furnished advice of the specification 
revisions summarized above and took the position that had the expired 
wage determination not required cancellation of the IFB, such action 
would have been required by the specification revision relating to 
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samples and testing and by the need to include in the [FB a liquidated 
damages clause as provided by ASPR 18-113, changes which affect 
the price and which are therefore regarded by the Department as going 
to the substance of the bid. 

The file forwarded by the Department includes a statement by the 
AFLC to the effect that had the contracting officer not withdrawn his 
request of December 29 for extension of the expiration date of the 
wage determination, AF LC would have declined to process the request 
on the basis that the circumstances involved in the delay of the award 
were not “unavoidable” as contemplated by ASPR 18-704.2(a) (3), the 
same basis on which AFLC refused to process a request dated Decem- 
ber 20 from the same procuring activity for extension of the expiration 
date of the wage determination applicable to two other procurements. 
In this connection, the file also includes a statement from the deputy 
base procurement officer that the contracting officer did not make a 
second request for extension in the procurement in question because 
he did not consider that the circumstances were as strong as those in- 
volved in the two procurements in which AFLC rejected the December 
20 request for extension, and because he did not feel that there was 
any obligation to make a second request. 

With respect to the procurement to which you referred in your letter 
of February 17, in which award was made after expiration of the wage 
determination upon agreement of the low bidder to accept, the new 
wage determination without a change in his bid price, the AFLC 
states that such action was improper and will be called to the attention 
of the contracting officer when our decision is issued, but states that 
such fact does not operate to make an award under the procurement in 
question proper. 

The file on the present procurement includes copies of the original 
and the revised technical specifications for the procurement. The re- 
visions include an increase in the number of days in the schedule of 
operations; substitution of items such as ready-mix aluminum paint 
for aluminum pigment for paint; a sample and confirmation testing 
requirement necessitating 30 days advance stockpiling of paint and 
providing for assessment of a charge of $75 per sample for each sample 
retested due to failure to meet specification requirements; and changes 
in the colors and finish of the paint. 

In connection with the sample and testing requirement, the file in- 
cludes an excerpt dated July 31, 1964, from Air Force Manual No. 
85-22, pertaining to painting, with a statement dated March 24, 1967, 
from the Hickam Base engineering office that sampling and testing of 
paint products, as set forth in paragraph 13A-11 of the excerpt, is 
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a mandatory requirement included in all base civil engineer technical 
provisions for painting work. Paragraph 13A—11 reads as follows: 

18A-11. Samples and Testing. Paint proposed for use will be stored on the 
project site or in the designated area on base in sealed and labeled containers. 
(This should be done in advance to allow 30 days for testing.) Upon the Con- 
tractor’s notification that the material is at the site or source of supply, a 1-quart 
sample of each batch will be obtained by random selection from the sealed con- 
trainers. The Contractor will do this in the presence of a representative of the 
Contracting Officer. Samples will be clearly identified by designated name, 
specification number, batch number, project contract number, intended use, and 
quantity involved. The Government will ship and test the samples to the extent 
deemed necessary by the Contracting Officer. The cost of the first test will be 
borne by the Government. If the sample fails to meet specification requirements, 
the material represented by sample will be replaced, and the cost of retesting will 
be deducted from the payments due the Contractor at the rate of $35 per sample 
retest. If a sample fails to meet specification requirements, the entire stored 
material (represented by the sample) will be replaced by the Contractor at no 
cost to the Government. 


The contracting officer states that he regards the specification re- 
visions as substantial and sufficient to warrent cancellation of the 
IF'B even if the wage predetermination had not expired. In his opin- 
ion, the most significant changes were the extension of the perform- 
ance schedule, which he states should be available to all bidders and 
could result in a reduction in cost to the Government; the testing 
requirement; and the 30-day advance stockpiling requirement. More- 
over, the contracting officer contends that reinstatement of the IFB 
and award to McMullan would not be practical as the contract would 
have to be amended immediately to incorporate the changes to insure 
that the Government testing requirements would be met and there 
would be no guarantee, in such event, that an equitable adjustment in 
the contract price could be achieved through negotiation. 

A statement dated March 15, 1967, by the deputy base procurement 
officer indicates that personnel of the base civil engineer became cog- 
nizant of the required change to the testing requirement shortly be- 
fore bid opening but felt that the change could be made after award 
by modification to the contract; therefore, procurement personnel 
were not notified thereof. The statement further indicates that it was 
not until the IFB was reviewed after bid opening that the engineering 
personnel determined that the other changes would be necessary to 
preclude recurrence of the problems currently being encountered on 
the existing contract, No. AF64(605)—4090, with McMullan for in- 
terior painting of quarters, and that such changes were first brought 
to the attention of the procurement personnel at the December 6 
meeting. 

Headquarters, United States Air Force (USAF), concurs with the 
view of the AFLC that the extensive delay in reviewing the McMul- 
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lan bid and in making the necessary specification changes cannot be 
considered “unavoidable” for the purposes of ASPR 18-704.2(a) (3), 
and that the procuring activity should have been aware of the Decem- 
ber 2, 1966, expiration date of the wage determination and should 
have expedited action under the IFB. Further, it is stated that while 
some of the specification changes are relatively minor, the require- 
ments for samples and confirmation testing of the paint, as well as 
the liquidated damages provision, are considered to be material since 
they go to the substance of the bid and have an effect on price. Ac- 
cordingly, Headquarters, USAF, recommends that the protest be 
denied. 

Your letter of May 2 constitutes a rebuttal to the administrative 
report. You challenge the reasons advanced by the Department of the 
Air Force as justification for cancellation of the IFB: that is, that the 
delay in making award was avoidable, thereby precluding request for 
extension of the wage determination under ASPR 18-704.2(a) (3) 
and 29 CFR 5.4, and that in any event cancellation would have been 
required because of the proposed revisions to the specifications. 

In line with the contention which you set forth in your letter of 
February 17, that under the current regulations, as interpreted in 45 
Comp. Gen. 325 and 44 id. 776, the procuring agency has an obligation 
to request extension of the wage determination, absent another justi 
fiable reason for cancellation of the invitation, you assert that failure 
to recognize this obligation constitutes a clear violation of the intent 
of ASPR 2-404.1 that invitations be canceled only for a compelling 
reason, and you contend that no discretion should be allowed the pro- 
curing agency on whether an extension should be requested in such 
circumstances, particularly, where, as here, the new determination 
makes no change in the applicable wage rates. You contend that the 
AFLC statements to the effect that the delay in award was avoidable 
constitute an admission of negligence which would probably entitle 
McMullan to damages under the rationale of Jleyer Products Com- 
pany, Inc. v. United States, 135 Ct. Cl. 68, 140 F. Supp. 409 (1956) ; 
that to apply the “avoidability” test to the actions or inactions of the 
engineering personnel is to permit such personnel, for whatever reason, 
including personal dislike of a certain contractor, to frustrate the re- 
quirement in 10 U.S.C. 2305 that award be made to the lowest, respon- 
sive and responsible bidder, as well as the requirement in ASPR 2-404 
that invitations not be lightly canceled; and that while the reason for 
the use of the word “unavoidable” in ASPR 18~-704.2(a) (3) and 29 


CFR 5.4 is not clear, it certainly does not take precedence over the cri- 
teria of public interest and prevention of injustice which are also set 
forth in such regulations. In addition, you state that the delay was 
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unavoidable as to the bidders and that the question whether it was 
avoidable as to the Government is not as important as the preservation 
of the integrity of the competitive bidding system and the prevention 
of injustice to McMullan. 

Concerning the specification revisions, which you claim have all the 
earmarks of an afterthought, you cite, in addition to ASPR 2404.1, 
the provisions of ASPR 2-209 to the effect that invitations for bids 
should not be canceled unless such action is clearly in the public 
interest, such as where there is no longer a requirement for the sup- 
plies or services or where amendments to the invitation would be of 
such magnitude that a new invitation is desirable. You refer to the 
base Judge Advocate’s statement in his opinion of January 31 to the 
effect that a certification from the engineering personnel that the Gov- 
ernment’s needs could not be met under the original specifications is 
essential to substantiate cancellation of the IF B on the basis of need for 
revised specifications, and you state that such certification has not 
been furnished. Conversely, you point out, although the engineering 
office apparently considers the mandatory provisions in Air Force 
Manual No. 85-22 concerning samples and testing as sufficient justi- 


fication for readvertising the procurement, such provisions, which 
became effective on July 31, 1964, have not been included in similar 
solicitations, a fact which in your opinion conclusively shows that the 


Government’s needs can be met by the original specifications in this 
procurement. Further, you state that the LF B does include a sample 
requirement and that since the testing is to be performed at Gov- 
ernment expense, only additional time, not money, would have re- 
sulted from such change. 

With respect to the liquidated damages provision, you state that 
the contracting officer did not consider such issue to be of sufficient 
substance to merit. cancellation and therefore did not mention such pro- 
vision in his statement of facts and findings, and you cite a statement 
in the opinion of the base Judge Advocate to the effect that the 
liquidated damages requirement was not considered sufficient to justify 
cancellation of the IF B. In addition, you assert that ASPR 18-113 
makes inclusion of a liquidated damages clause mandatory in the IFB 
in question ; therefore, under the rationale of G. LZ. Christian and As- 
sociates v. United States, 160 Ct. Cl. 1, 312 F. 2d 418, rehearing denied 
160 Ct. Cl. 58, 320 F. 2d 345, certiorari denied 375 U.S. 954 (1963), 
the provision would have been read into the contract as a matter of 
law regardless of its physical presence. Accordingly, you contend, 
failure to include the liquidated damages clause in the IFB does not 
justify cancellation thereof. 


Finally, you contend that since the wage rates applicable to the 
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contract have not changed, the intent of the Davis-Bacon Act will not 
be violated if the old determination is extended. Such factor, together 
with the rule that cancellation of invitations is contrary to public 
interest, compels, in your view, an award under the IFB. Accordingly, 
you reiterate your request that our Oflice direct the Department of the 
Air Force to request an extension of the wage determination and to 
make award to McMullan, 

Considering the specification revisions which accounted for the 
failure to make the award prior to the expiration of the wage deter- 
mination and which the Department of the Air Force views as sufficient 
to warrant cancellation of the IFB and readvertisement of the pro- 
curement, the decision whether the Government’s actual needs can be 
met by existing specifications is primarily within the province of the 
procuring agency. While the engineering staff has not made an out- 
right statement to the effect that without the proposed revision the 
Government’s needs cannot be met, the record indicates that such 
revisions were prompted by the problems encountered under Me- 
Mullan’s prior contract and that the additional drying time between 
coats of paint and the testing are considered necessary. The additional 
drying time requirement alone affects the performance schedule and 
more than likely will affect the contract price, and failure to include it 
in the contract specifications would inevitably result in a claim by the 
contractor for a time extension and possibly for an equitable adjust- 
ment in the price. Further, it would appear that the testing require- 
ments could have considerable effect on the contract price in the 
event the initial sample tests indicate that any sample is deficient, 
since subsequent testing must be at the expense of the contractor and 
all of the stored paint in the batch in which a deficient sample is 
taken must be replaced by the contractor. Moreover, the fact that 
the testing requirements were overlooked in any prior procurement 
does not justify their disregard in this procurement since the procur- 
ing activity now considers that testing is essential to the Government’s 
actual needs. 

With respect to the liquidated damages provision, application of the 
Christian Associates doctrine could not cure the omission, since 
the regulation does not fix the amount or rate of such damages, and 
enforcement would thus be impossible. 

In the circumstances, we are constrained to agree with the con- 
tracting officer that such changes are significant and that readvertise- 
ment is the only means by which the Government can be assured of 
contracting for its actual needs and by which all bidders will be 
afforded an opportunity to bid on such needs. In the light of our 
conclusion on the revisions in question, no comment is necessary on the 
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significance of the other specification revisions, except that they would 
have some cumulative effect in supporting the determination to cancel. 
While it is regrettable that the need for the various revisions to the 
specifications was not realized in time to be included in the IF B before 
the bid opening, we are unable to conclude that there was any bad faith 
on the part of the procuring activity. 

In line with the foregoing, we find no legal basis upon which we 
may properly object to the refusal of the Department of the Air Force 
to make an award to McMullan under the IF B or to its cancellation 
and readvertisement of the procurement need under revised specifica- 
tions incorporating the actual needs of the Government as determined 
by the procuring activity. Accordingly, your protest is denied. 

In view of our conclusion above stated, detailed consideration of 
the merits of youg contentions concerning the Davis-Bacon features 
of the case is not required. It may be stated, however, that the regula- 
tions of the Secretary of Labor as to the life of his prevailing wage 
determinations, coupled with the current practice of his Department 
in issuing periodic area determinations instead of individual determi- 
nations for each proposed contract, may impose a more onerous burden 
upon the administrative procurement process than did the 90-day rule 
in effect, from 1951 to 1964, even though it was supposed that the sub- 
stitution of 120 for 90 days would improve the situation. Whereas 
under the individual determination an agency could by prompt issu- 
ance of its invitation for bids generally be assured of having from 30 
to 60 days after bid opening within which to make award, the present 
procedure, even under the 120-day life, may have the effect of limiting 
the time for award to a much shorter period, as in this case where the 
bids were opened 18 days before expiration of the wage rate determina- 
tion included in the advertised specifications. We find in the record no 
indication of deliberate delay by the contracting officer, as suggested 
by you, nor are we necessarily in agreement with the view of the Logis- 
ties Command that the failure to make award within the 18 days was 
not “unavoidable” within the meaning of ASPR 18-704.2. However, 
in such circumstances we believe it would not be unreasonable to 
impose upon the contracting officer a duty, as soon after bid opening 
as he becomes aware that it will probably not be feasible to make an 
award before expiration of the wage rates included in the specifica- 
tions, to institute action to obtain an extension pursuant to ASPR 
18-704.2(a) (3). We are therefore recommending to the Secretary of 


Defense that consideration be given to the promulgation of an appro- 
priate regulation to that effect. 


With respect to the procurement in which award was made after 
the expiration of the advertised wage determination upon agreement 
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by the low bidder to accept the superseding wage determination, we 
concur with the view of the AFLC that such award, which was 
improper, does not afford a basis for similar action in this procure- 
ment. Further, since administrative action will be taken to preclude 
any similar occurrences, action by our Office does not appear to be 


required. 
(B-161150] 


Medical Treatment—Military Personnel—Retired—Medicare v. 
Military Health Benefits 


Retired members of the uniformed services, their dependents, and the survivors 
of deceased active duty or retired members who live outside the United States 
and become entitled to hospital insurance benefits under the social security medi- 
care program upon reaching age 65 are subject to the prohibition in 10 U.S.C. 
1086(c), which excludes persons entitled to medicare from eligibility to receive 
the civilian hospital benefits provided under the Uniformed Services Health 
Benefits Program prescribed by the Military Medical Benefits Amendments of 
1966, regardless of age, the 1966 act making no distinction between those living 
within or outside the United States. Therefore, regulations implementing the 
nilitary health program may not include military retirees and their dependents 
who are eligible for social security medicare at age 65, whether living within or 
outside the United States. 


To the Secretary of Defense, June 8, 1967: 


Further reference is made to letter dated March 25, 1967, from the 
Assistant Secretary of Defense (Comptroller) requesting our decision 
on a question which the Department of Defense has encountered in 
implementing the provisions of the “Military Medical Benefits 
Amendments of 1966,” Public Law 89-614, approved September 30, 
1966. 

The Assistant Secretary states, in substance, that the specific ques- 
tion is whether retired members of the uniformed services who are 65 
years of age or over and who live outside the United States are en- 
titled to hospital insurance benefits under social security medicare 
within the meaning of 10 U.S.C. 1086(c), as added by Public Law 
89-614, or whether they would continue to be entitled to receive civil- 
ian hospital benefits under the Uniformed Services Health Benefits 
Program as provided in the 1966 act regardless of age. This problem, 
it is stated, also exists with respect to dependents of retired members 
and the survivors of deceased active duty or retired members in identi- 
cal circumstances. 

It is stated that doubt in this matter stems from the language in 
section 226(b) (1) of title IL of the Social Security Act, as added by 
section 101 (title 1) of Public Law 89-97, approved July 30, 1965, 79 
Stat. 290, 42 U.S.C. 426, which relates to hospital insurance benefits 
under social security and which provides, in pertinent part, as follows: 


(1) entitlement of an individual to hospital insurance benefits for a month 
shall consist of entitlement to have payment made under, and subject to the 
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limitations in, part A of title XVIII on his behalf for inpatient hospital services, 
post-hospital extended care services, post-hospital home health services, and 
outpatient hospital diagnostic services (as such terms are defined in part C of 
title XVIII) furnished him in the United States (or outside the United States 
in the case of inpatient hospital services furnished under the conditions de- 
scribed in section 1814(f) ) during such month * * * 

Title | of Public Law 89-97 also added a new title X VIII to the Social 
Security Act and section 1814(f), 79 Stat. 297, 42 U.S.C. 1395f(f), in 
that title provides: 

(f) The authority contained in subsection (d) shall be applicable to emer- 
gency inpatient hospital services furnished an individual by a hospital located 
outside the United States if 

(1) such individual was physically present in a place within the United 
States at the time the emergency which necessitated such inpatient hospital 
services oceurred ; and 

(2) such hospital was closer to, or substantially more accessible from, 
such place than the nearest hospital within the United States which was 
adequately equipped to deal with, and was available for the treatment of, 
such individual's illness or injury. 


In addition, the new title XVIII contains section 1862(a) (4), 79 Stat. 
325, 42 U.S.C. 1395y(4), which precludes payment for any expenses 
incurred for items or services “which are not provided within the 
United States (except for emergency inpatient hospital services fur- 
nished outside the United States under the conditions described in 
section 1814(f)).” 

In the light of the above language, it is stated that with minor ex- 
ceptions involving emergency care under very limited circumstances 
hospital insurance benefits under title I of the Social Security Amend- 
ments of 1965 are limited, under the provisions of section 226(b) of 
the Social Security Act, to benefits obtained in the United States. 

Provisions relating to medical benefits for retired members of the 
uniformed services and their dependents are contained in chapter 55 
of Title 10, United States Code. Section 1086(c) of that chapter, as 
added by Public Law 89-614, approved September 30, 1966, 80 Stat. 
865, authorized certain civilian medical services at Government ex- 
pense for military retirees and their dependents, including dependents 
of deceased retirees and active duty members. A person eligible under 
section 1086(c), however, is subject to the prohibition contained in 
that section which provides that “a person who is entitled to hospital 
insurance benefits under title I of the Social Security Amendments of 
1965 (79 Stat. 286) is not eligible for health benefits under this sec- 
tion.” Regulations implementing chapter 55 of Title 10 are contained 
in Department of Defense—Health, Education and Welfare Joint 
Directive dated April 25, 1962 (Department of Defense Directive 
6010.4) and further implemented by AR 40-121/SecNavInst 6320.8C/ 
AFR 168-9/PHS Gen. Cir. No. 6/CGComdtInst 6320.2A dated 
February 13, 1967. 

The view is expressed that the purpose of the provision in section 
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1086(c) is to limit the covered persons to benefits under one Govern- 
ment-sponsored civilian health program, and that such provision was 
not intended to deny persons, such as those described above, benefits 
under both of the Government-sponsored civilian health care pro- 


grams. The Assistant Secretary asks whether it would be legally per- 
missible to administratively prescribe in the regulations jointly issued 


by the Secretary of Defense and the Secretary of Health, Education 
and Welfare, pursuant to several applicable sections of chapter 55 of 
Title 10, the following: 
the persons described in the first paragraph above are not entitled to hospital 
insurance benefits under Social Security outside the United States (other 
than under the limited circumstances covered by section 1814(f) of the 
Social Security Act) ; and 
—therefore such persons remain eligible for the benefits authorized by section 
1086(a) of Title 10 (other than those of the type covered by section 1814(f) 
of the Social Security Act). 


Military personnel have been under social security coverage since 
1957. The legislative history of Public Law 89-614 indicates that, 
with respect to military retirees and their dependents who became 
eligible for social security medicare at age 65, the primary purpose 
of the prohibition in section 1086(c) of Title 10, was to limit the health 
benefits to one program, namely, social security medicare program, 
upon reaching age 65, 

Concerning the matter of whether a military retiree or his depend 
ent is a person entitled to hospital insurance benefits “under title I 
of the Social Security Amendments of 1965” as proyided in 10 U.S.C. 
1086(c), subsection (a) of section 226 of the above mentioned Social 
Security Act as added by section 101 of Public Law 89-97, provides 
as follows: 

(a) Every individual who— 

(1) has attained the age of 65, and 


(2) is entitled to monthly insurance benefits under section 202 or is a 
qualified railroad retirement beneficiary, 


shall be entitled to hospital insurance benefits under part A of title XVIII 
for each month for which he meets the condition specified. in paragraph (2), 
beginning with the first month after June 1966 for which he meets the 
conditions specified in paragraphs (1) and (2). 


Since such provisions of law are applicable to “Every individual” 
who meets the prescribed conditions, it would necessarily follow 
that each person who meets such conditions would be covered under 
the social security medicare program and thus would be subject to all 
the provisions of that law, including the above quoted provisions of 
sections 226(b) and 1814(f). We assume that the individuals discussed 
in the submission are in this category. 

As originally passed by the House of Representatives on May 11, 
1966, H.R. 14088, which became Public Law 89-614, contained a sav- 
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ings clause in section 1086(b)—now section 1086(c)—which would 
have, as stated on page 20 of H. Rept. No. 1407 dated March 31, 1966 
(to accompany H.R. 14088) “guarantee[d] that medical care benefits 
provided eligible beneficiaries of the uniformed services shall not 
be diminished by virtue of their transfer to the coverage afforded by 
the social security health insurance program.” The Senate Armed Serv- 
ices Committee, however, deleted the House savings provisions pro- 
posal (which action was approved by the Congress in enacting Public 
Law 89-614), for the reasons stated on page 3 of S. Rept. No. 1434 
dated August 5, 1966, as follows: 

Under the House proposal military retirees and their dependents who be- 
came eligible for social security medicare at age 65 would retain those benefits 
in civilian facilities under this legislation that were not covered under the 
Social Security Medicare program. The effect would be to obtain the benefits 
of both programs. The committee has adopted the recommendation of the De- 
partment of Defense providing that those eligible for Social Security Medicare 
at age 65 will not be eligible for the benefits in civilian medical facilities under 
this legislation. The departmental recommendation was based on the premise 
that for retirees, who now go on the retired list at the average age of 44, this 
legislation authorizing new benefits from civilian sources would be a transitional 
program until they reach age 65. The present program authorizing the use of 
military facilities on a space-available basis without regard to age would be 
continued. At age 65 the two programs—Social Security Medicare and the use 
of military medical facilities—-would appear to be sufficient for the retired 
group. 

The above legislative history of section 1086(c) of Title 10, leaves 
little doubt that Congress intended that military retirees and their 
dependents would transfer from the military health program au- 
thorized by that section to the social security medicare program upon 
reaching age 65. We find nothing in the legislative history which 
indicates that in considering this legislation Congress gave any 
thought to the specific situation of such individuals who live outside 
the United States. Consequently, there is nothing to support the con- 
clusion that it was intended that such individuals should receive the 
military medical benefits of Public Law 89-614. Since the military 
retirees and their dependents here involved are entitled to the bene- 
fits of, and are Subject to, the provisions of title I of the Social 
Security Amendments of 1965, their rights are no greater than those 
of other individuals covered by the latter provisions of law. 

Accordingly, for the reasons indicated above, it is our view that in 
the absence of some statutory authority permitting military retirees 
and their dependents who are eligible for social security medicare at 
age 65 and who live outside the United States to continue to receive 
health benefits under the new military health program (Public Law 
89-614), there is no legal basis for the issuance of the proposed joint 
regulations by the Secretary of Defense and the Secretary of Health, 
Education and Welfare. 
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[B-160762] 
Officers and Employees—Overseas—Hired Locally—Travel Status 


Employees who are stationed and reside in Alaska or Hawaii may not be 
authorized vacation leave travel and transportation expenses to another loca- 
tion in the State of their residency, the long-established rule that travel and 
transportation expenses are not authorized for an employee appointed to a 
duty station at the place in which he resides outside the continental United 
States, requiring that travel and transportation incident to appointment, separa 
tion, or leave may not be authorized under 5 U.S.C. 5722, 5728, or 5729, for an 
employee assigned to a post of duty in Alaska or Hawaii, whose place of 
residence at the time of assignment is located in the same State. 


Officers and Employees—Overseas—RKetirement, Separation, Ete.— 
Return to Other Than Place of Residence 


An employee stationed in Alaska or Hawaii whose place of residence at the 
time of appointment is located in another of the 50 States or the District of 
Columbia may be authorized travel and transportation upon separation to an- 
other location in any one of the 50 States, or the District of Columbia, provided 
the allowable expenses do not exceed the constructive cost to place of actual 
residence. Overrules B-156524, May 20, 1965. 


Transportation — Dependents — Overseas Employees — Advance 
Travel of Dependents—Reimbursement 


Notwithstanding the family of an employee stationed in Alaska or Hawaii, 
whose place of residence at the time of appointment is located in another of 
the 50 States or the District of Columbia, travel in advance of his separation 
from the service, he may be authorized, pursuant to 5 U.S.C. 5729, travel and 
transportation to another location in any one of the 50 States or the District 
of Columbia, provided the allowable expenses do not exceed the constructive costs 
to place of actual residence. 


To the Administrator, Federal Aviation Administration, June 9, 


1967: 


By letter dated April 18, 1967, you requested our decision on several 
questions involving travel and transportation of employees stationed 
in Alaska and Hawaii. The questions are raised as a result of our 
decision to you of February 28, 1967, 46 Comp. Gen. 675, holding 
that under section 7.2 of Bureau of the Budget Circular No. A-56, 
Revised October 12, 1966, an employee stationed in Alaska or Hawaii, 
whose place of actual residence is located in another of the 50 States 
or the District of Columbia, may be authorized vacation leave travel to 
another location in any one of the 50 States or the District of 
Columbia. 

Your questions are as follows: 

1. Whether an employee stationed in the State of Alaska whose place of actual 
residence is located in the State of Alaska is now entitled to payment by the 


Government of vacation leave travel and transportation expenses to another 
location in the State of Alaska. 


2. Whether an employee stationed in the State of Hawaii whose place of actual 
residence is located in the State of Hawaii is now entitled to payment by the 


~~ _—- 
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Government of vacation leave travel and transportation expenses to another 
location in the State of Hawaii. 

3. Whether an employee stationed in the State of Hawaii or Alaska, whose 
place of actual residence is in the continental United States is entitled to re- 
imbursement by the Government for the actual cost of transportation of house- 
hold goods and personal effects to a location in the 50 States other than his 
place of actual residence, when the transportation is performed pursuant to a 
separation from the service, provided the cost does not exceed that allowable 
for return over the usually travelled route between his post of duty and his 
place of actual residence. 

4. Whether an employee stationed in the State of Alaska whose place of 
actual residence is in the State of Alaska or Hawaii, is entitled to reimburse- 
ment by the Government for the actual cost of transportation of household 
goods and personal effects to a location in the 50 States other than his place 
of actual residence, when the transportation is performed pursuant to a sep- 
aration from the service, provided the cost does not exceed that allowable for 
return over the usually travelled route between the post of duty and his place 
of actual residence. 

5. Whether an employee stationed in the State of Hawaii or Alaska, whose 
place of actual residence is in the continental United States and whose family 
returns to the United States prior to his return for separation, is entitled to 
reimbursement by the Government for the actual cost of transportation of his 
immediate family and household goods and personal effects to a location in the 
50 States other than his place of actual residence, provided the cost does not 
exceed that allowable for return over the usually travelled route between the 
post of duty and his place of actual residence. 

6. Whether an employee stationed in the State of Alaska, whose place of actual 
residence is the State of Alaska or Hawaii and whose family returns to the 
United States prior to his return for separation, is entitled to reimbursement 
by the Government for the actual cost of transportation of his immediate family, 
and household goods and personal effects to a location in the 50 States other than 
his place of actual residence, provided the cost does not exceed that allowable 
for return over the usually travelled route between the post of duty and his place 
of actual residence. 


In 27 Comp. Gen. 509, our Office was asked to consider whether or 
not an appointee residing in Alaska and appointed to a post of duty 
also in Alaska was entitled to travel and transportation expenses under 
section 7 of the Administrative Expenses Act of 1946 (5 U.S.C. 5722). 
We held the following: 


While one of the purposes of section 7 of Public Law 600, was to facilitate 
the recruitment of personnel for duty outside the continental limits of the United 
States, it primarily was intended for application to cases of persons who, at the 
time of their appointment, actually were residents of this country and who were 
required to travel to posts of duty beyond the continental limits of the United 
States. See page 6 of House Report 2186, 79th Congress. Although in decision 
of March 18, 1947, 26 Comp. Gen. 679, supra, the act was interpreted as covering 
a new appointee who resided in Hawaii and who was required to travel to a post 
of duty in Alaska, since, in the instant case, the new appointees would not be 
required to travel outside of Alaska, the Territory in which they would be hired, 
I am constrained to the view that the payment of their traveling and transporta- 
tion expenses to their posts of duty would not be authorized under the provisions 
of section 7 of Public Law 600. 


In the decision of October 6, 1955, B-124005, we were asked to re- 
consider our holding in 27 Comp. Gen. 509, so as to allow travel and 
transportation of an employee from his overseas residence to an over- 
seas duty station where both residence and duty station are located in 
the same territory or country. In response thereto, we said: 


It may be that literally accepted the terminology of the section in question 
[section 7 of the Administrative Expenses Act of 1946] is sufficiently broad to 


277-066 O-68—55 
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embrace travel of new appointees to their first duty stations outside the con- 
tinental United States even though such duty stations are within the same 
territory or country in which they reside. However, in construing or considering 
the application of a statute it is permissible to look to its evident spirit and 
purpose as well as to the strict letter of the law and the strict letter must yield 
to its evident spirit when this is necessary to give effect to the intent of Congress. 
It does not appear from the legislative history of section 7 that Congress intended 
to authorize travel at Government expense under the circumstances cited in the 
letter. In fact it is evident from the tenor of the legislative history that the 
Congress did not even consider or contemplate the type of situation referred to 
in the letter. See above cited House Report; page 6 of Senate Report No. 1636, 
79th Congress; and pages 26 and 27. Hearings before the Committee on Ex- 
penditures in the Executive Departments, House of Representatives, 79th Con- 
gress, 2nd Session, on H.R. 4586, which was superseded by H.R. 6533, the 
latter becoming Public Law 600. From the discussion of section 7 contained in 
the above cited Hearings it is evident that the travel contemplated therein was 
travel to “foreign posts.” Travel between two points in a territory or foreign 
country by a resident or citizen of that territory or country is not travel to a 
“foreign post” as far as that resident or citizen is concerned. 


* * * + * * * 


Accordingly, we must hold that travel and transportation at Government ex- 
pense may not be authorized under section 7 of Public Law 600 for a person 
newly appointed to a duty station in the same territory or country outside the 
continental United States in which he resides, * * * 

We find nothing in the language of the current statutory provi- 
sions governing travel and transportation of employees stationed out- 
side the continental United States or the Bureau of the Budget regu- 
lations (Circular No. A-56) which would serve as a basis for altering 
the views expressed in the above-cited decisions. Nor would the fact 
that Alaska and Hawaii are now States make any difference. There- 
fore, we must conclude that travel and transportation incident to ap- 
pointment, separation or leave may not be authorized under sections 
5722, 5728 or 5729 of Title 5, United States Code, for an employee who 
is assigned to a post of duty in Alaska or Hawaii, and whose place of 
residence at time of assignment is located in the same State. Questions 
1 and 2, therefore, are answered in the negative. 

With respect to questions 3 through 6, your letter reads, in part, 
as follows: 

Further, in light of Decision B-160762, we have a question concerning the 
application of Comptroller General Decision B—156524, dated May 20, 1965. The 
latter Decision determined that 5 U.S.C. 5722(a) does not authorize payment for 
travel and transportation costs between points outside the continental United 
States where an employee, upon separation from service, elects to remain at a 
place in a State outside the continental United States rather than return to his 
place of residence at the time of employment. However, when vacation leave is 
involved, the Decision in B-—160762 seems to indicate that an employee may 
elect to take such leave in the State of Alaska or Hawaii, rather than where his 
place of actual residence is located, and be reimbursed for travel expenses not to 
exceed the cost of travel to his place of actual residence. * * * 

Also, you point out that section 8.le of Bureau of the Budget 
Circular No, A-56, Revised October 12, 1966, provides for the trans- 
portation of the employee’s immediate family and household goods 
prior to the return of the employee to an alternate location in the 50 
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States, the District of Columbia, etc., provided the allowable expenses 
shall not exceed the constructive cost to place of actual residence. 

Our decision of May 20, 1965, B-156524, concerning an employee 
who elected to remain in Alaska upon completion of his service rather 
than return to his residence in the continental United States was based 
upon a longstanding determination that section 7 of the Administrative 
Expenses Act of 1946, as amended (5 U.S.C. 5722), does not authorize 
payment for travel and transportation costs between points outside the 
continental United States where the employee, upon separation from 
service, elects to so remain rather than return to his place of residence 
at time of employment. 

While there has been no substantive change in the applicable statu- 
tory provisions since our decision of May 20, 1965 (B-156524), in view 
of our decision of February 28, 1967, 46 Comp. Gen. 675, concerning 
leave travel under section 7 of the regulations and the language of 
section 8.le concerning advance return of family and household goods, 
we no longer can apply the rule expressed in B-156524 to employees 
who elect to remain in Alaska or Hawaii upon separation from the 
service. Therefore, that decision is reversed and we now hold that an 
employee stationed in Alaska or Hawaii, whose place of residence at 
time of appointment is located in another of the 50 States or the Dis- 
trict of Columbia may be authorized travel and transportation upon 
separation (or in advance of his return under 5 U.S.C. 5729) to another 
location in any one of the 50 States or the District of Columbia, pro- 
vided the allowable expenses shall not exceed the constructive cost to 
place of actual residence. However, in accordance with our answer to 
questions 1 and 2, above, such travel and transportation may not be 
authorized for an employee assigned to a post of duty in Alaska or 
Hawaii whose place of actual residence at time of appointment is 
located in the same State. 

Questions 3 through 6 are answered accordingly. 

In view of the above, the claim of Mr. Glenn D. Davis, which was 
the subject of our decision B-156524, referred to above, may be re- 
considered by your office and processed for payment if otherwise 
correct. 


[B-160576] 
Bidders—Qualifications—Security Clearance 


Under an invitation soliciting bids on both a 1-year and a 3-year procurement 
basis to furnish guard services by personnel cleared for security, although the 
rejection of the low single year procurement bid for failure to obtain security 
clearances within the week between the initiation of a preaward survey and 
contract date was unreasonable in view of the time element, the uncertainty 
that the clearances were required by contract date, and the need for security 
clearance actions to await facility clearance, the award of a contract on a 3-year 
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basis will not be canceled, the protest to the award having been untimely 
delayed, and the preparation and clarification of the unsuccessful bid having 
contributed to its rejection. However, future procurements will clarify the 
security obligations of prospective contractors. 


To the Metropolitan Security Services, Inc., June 13, 1967: 


In your letters of December 14, 1966, and February 21, 1967, you 
protested the award of an Air Force multi-year contract for $2,180,430 
to Industrial Security Systems, Inc. (Industrial), under Invitation 
for Bids (IFB) No. 04-693-66-19. You maintain the procuring activ- 
ity was in error in concluding that you did not have the capability to 
perform this contract and therefore were a nonresponsible bidder. 

The invitation was issued by Base Procurement Branch (SSQMK), 
Headquarters, 6592ND Support Group, Space Systems Division, Air 
Force Systems Command, for security guard and related services at 
Los Angeles Air Force Station, Los Angeles, California. Bids were 
solicited solely from small business on both a 1-year and a 3-year 
procurement basis, with services to begin July 1, 1966. The current 
contract was scheduled to expire June 30, 1966, and was held by Cali- 
fornia Plant Protection, Inc., a corporation owned and operated by 
the same management which owns and operates Industrial, the success- 
ful bidder in the instant procurement. 

Pertinent clauses of the “Bidding Instructions, Terms, and Condi- 
tions” of the IFB were: 


25. MULTI-YEAR PROCUREMENT FEATURES OF THE IFB 
In the event a contract is awarded under the Multi-Year Procurement feature, 
the attention of the Bidders is directed to the following: 


* * 7 * * ° * 


(b) The “Cancellation of Items” clause of the General Provisions which allows 
the Government to cancel the requirements for the second program year or all 
program years subsequent to the first program year by written notification by 
the Contacting Officer to the Contractor: 

Not later than 30 days prior to the expiration of the first program year, 
or 
Not later than 30 days prior to the expiration of the second program year. 

26. EVALUATION OF BIDS 

In comparing prices for the first program year requirement against prices for 
the multi-year requirement, the evaluated unit price for each item of the lowest 
evaluated bid received or [sic] the first year alternative shall be multiplied by 
the total number of units of that item required by the multi-year alternative. 
The sum of these products, plus the amount of $15,000.00 which is considered 
to be the administrative costs to the Government to award annual contracts, 
shall be compared against the total evaluated price of the lowest bid received 
for all items under the multi-year alternative. If the multi-year price is low, 
award shall be made on that basis; otherwise, award shall be made on the 
basis of the first program year alternative. 


* * * * * * * 
35. SUBMISSION OF BIDS 
* y ~ * . * * 


(a) Bids must be submitted for the full quantities of service under Part III (a) 
fone year] and Part III(b) [multi-year] or for Part III(a) only. Bids sub- 
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mitted for less than the full quantities of each item shall be considered 
nonresponsive. 
- * * * * 7 . 


36. CONTRACTOR SECURITY CLEARANCE 

A Facility Security Clearance up to and including “TOP SECRET” is a pre 
requisite to being awarded a contract under this Invitation for Bid. In addition 
all personnel employed by the contractor in the performance of this contract shall 
possess a minimum Secret access authorization, and 25% of the employees must 
possess a TOP SECRET access authorization in accordance with Exhibit “A”. 
The pertinent provisions of Exhibit A with respect to the required 
Security Clearances are as follows: 


TECHNICAL SPECIFICATIONS 
* - + * * * 


8. All persons employed in the performance of this contract will have a mini- 
mum clearance of Secret. Top Secret clearances are required for at least 25 per 
cent of the security officers on duty and for those other persons specified in the 
individual job descriptions, Requests for clearances of contractor employees fur- 
nished under this contract who must be processed for clearances will be sub- 
mitted to their security cognizant agency. 


GENERAL TERMS 


1. The contractor will be solely responsible for initiating and obtaining Secret 
or Top Secret security clearances for all of his personnel prior to assigning them 
to duty under this contract. 


37. QUALIFICATIONS OF BIDDERS 


Bidders shall submit evidence of at least two years broad, progressive, and 
responsible experience in the field of Plant Protection. The Bidder shall give 
evidence of prior satisfactory experience with the Department of Defense, Defense 
Industry, or similar type of industry. The evidence submitted must indicate that 
the bidder has a demonstrated capability to perform under this contract. Bids 
will be evaluated on the basis of two years of the above-mentioned experience, 
and experience should have been within the last two years. In addition, bidders 
must be licensed in accordance with Chapter 11 of the Business and Professions 
Code of the State of California with a Private Patrol License. 

After bid opening on May 12, 1966, the lowest bidder was declared 
nonresponsible, and the second lowest bidder was permitted to with- 
draw its bid on the ground of mistake. Your bid for a 1-year contract, 
in the aggregate face amount of $705,354.96, was the next lowest by 
approximately $18,700. The lowest bid on the 3-year basis was that of 
Industrial Security Systems, in the aggregate face amount of 
$2,180,430. 

Because of what she considered to be ambiguities or obvious errors in 
your bid the contracting officer asked for clarification, and on the basis 
of your reply concluded that your bid was not responsive. In a letter 
of May 27, 1966, you were advised that your bid was not considered 
responsive to the IFB. 

By letter of June 1, 1966, you protested the contracting officer’s deci- 

’ J Pp 5 
sion, and your protest was forwarded on June 7 to the Air Force Sys- 
tems Command. In an internal memorandum of June 21, 1966, the 
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Command upheld your protest, on the grounds that your 1-year bid 
was indisputably responsive as submitted, and that documents sub- 
mitted thereafter neither proved nor were intended to indicate a mis- 
take in the 1-year bid. The Command recommended, however, that in 
view of the careless manner in which your bid had been prepared, your 
standing as a responsible bidder should be carefully reviewed. 

On June 23, 1966, the contracting officer requested a preaward survey 
of your capabilities from the Defense Contract Administration Serv- 
ices (DCAS) office in Baltimore, the location of your executive office. 
Section 1-905.4(a) of the Armed Services Procurement Regulation 
(ASPR) defines a preaward survey as an evaluation of a bidder’s 
capability for use by the contracting officer in determining the bidder’s 
responsibility, and section 1--905.4(b) of ASPR states that such surveys 
shall be required when the information available to the purchasing 
office is not sufficient to enable the contracting officer to make a deter- 
mination regarding the responsibility of a prospective contractor. In 
accordance with ASPR 1-905.4(b), the contracting officer included 
in her request for a survey various factors she thought should receive 
special emphasis, such as the discrepancies in your worksheets and the 
fact that, while the contractor and 25 percent of his employees must 
have top secret. clearance, you had indicated you had secret clearance 
only. 

The report states you were advised of the pending survey several] 
days before it took place on June 28, 1966, At this time, two employees 
at your executive office were interviewed by DCAS personnel. Presuma- 
bly it was during the period of 5 days between June 23, when the survey 
was ordered, and June 28, that you also became aware that you were no 
longer considered a nonresponsive bidder. 

The report indicates that since the then current contract for guard 
services at SSQMK was scheduled to expire on June 30, 1966, and since 
more time would be required to complete the preaward survey, the con- 
tracting officer initiated negotiations to extend the contract of the 
incumbent contractor. However, the management of California (and 
Industrial) indicated that short term extensions of its existing contract 
would work a hardship and require it to demand an additional $5,000 
per month in excess of Industrial’s bid price. The contracting officer did 
not agree to pay this additional charge and did not issue an order for 
services for an interim period. Under the terms of the contract it could 
have been extended for three 1-month increments, without any increase 
in cost, upon 30 days’ notice by the Government. 

The findings of the part ially completed preaward survey, dated June 
29, 1966, were as follows: 


vat’ The Metropolitan Security Service was incorporated in September of 1964. 
The company is expanding and appears to be aggressive and capable in its present 
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contracts. However, this company has not been in existence for two (2) years 
and does not have broad experience in the field of plant protection as required 
by paragraph 37 of the IFB. 

b. The Metropolitan Security Service does not have a top secret facility 
clearance. This is required by paragraph 36 of the IFB. The time required to 
process a company for a Top Secret Clearance precludes this company from hav- 
ing such a clearance by 1 August. 

ec. Paragraph 36 of the IFB requires 25% of the employees to have a Top 
Secret clearance. Since at the present time no members of the Metropolitan 
Security Service have a top secret clearance they plan to meet this requirement 
with top secret cleared personnel in the Los Angeles area. Since Top Secret 
cleared people are critical in the Los Angeles area I doubt if this requirement can 
be fulfilled. As of this date no attempts have been made by the Metropolitan 
Security Service to hire personnel for the critical Top Secret positions except for 
the position of guard force manager. 

The recommendation of “No Award” was based on the following 
conclusions: 

1. Unsatisfactory Technical Capabilities (insufficient qualifying experience re- 
quired under para. 37 of IF'B). 

2. Unsatisfactory security clearance. (Top Secret required. Contractor has 
Secret). 

3. Inadequate labor resources due to security requirements. 

4. Inability to meet schedule requirements due to the above. 

The contracting officer states that on June 30, 1966, DCAS personnel 
telephoned her to advise that on the basis of the preaward survey they 
were going to recommend “No Award” to your firm. She says DCAS 
had concluded that you could not meet the schedule requirements “pri- 
marily because, in its judgment, Metropolitan could not supply suffi- 
cient personnel of the proper level of security clearance in time to begin 
performance of the contract at the time required.” [Italic supplied. ] 
The contracting officer says she concurred in DCAS’s judgment, but the 
administrative report does not indicate whether DCAS had informed 
her of the reasons, primary or otherwise, on which they had based their 
decision not. to recommend you for award. 

Having determined that you were not responsible, the contracting 
officer made award to Industrial on June 30, 1966, on the multi-year 
basis, which, under the method of evaluation fixed by Article 26 of the 
bidding instructions, resulted in a lower cost to the Government than 
its 1-year bid, although its multi-year bid was $14,761 higher than its 
l-year bid price prorated over a 3-year period. Before the award, 
another contracting officer had certified in accordance with ASPR 
1-705.4(c) (iv) that urgency precluded referral of the matter to the 
Small Business Administration (SBA). This decision was cleared with 
the activity’s Small Business Specialist and the Los Angeles SBA 
office. 

On July 6, 1966, the preaward survey was completed with a finding 
by the financial analyst that you had the financial capability to perform 
the contract. 


In a letter dated July 7, 1966, you submitted to the contracting officer 
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gainst the award, which protest was denied on October 12, 
1966. You submitted a protest to this Office in a letter dated December 
14, 1966. The administrative report to your protest was received here 
on February 9, 1967, and was submitted to you for comment. Your 
comments were received here on February 23, 1967. 


a protest a 


You contend that you were incorporated on October 12, 1963, and 
that you therefore exceeded the 2-year experience requirement of para- 
graph 37; that the requirement for a top secret facility clearance is 
discriminatory because under applicable regulations only a “user 
agency” may initiate such clearance and only for a contractor presently 
performing a “top secret” contract; and that you are capable of sup- 
plying the required personnel, including the 25 percent with top secret 
clearance, from your present organization outside the Los Angeles area, 
as well as by hiring from an adequate pool of qualified applicants 
within the local area, including, in accordance with normal security 
business procedures, employees of the incumbent contractor. You also 
contend that the contracting officer made her determination on the basis 
of an incomplete survey, and erred in failing to refer your case to the 
SBA for its determination of your responsibility. You seek cancella- 
tion of the awarded contract, and a readvertisement for bids on the 
remaining term of such contract. 

With respect to your first contention, it is significant that the lan- 
guage of paragraph 37 does not say a bid from a firm with less than 2 
years experience will be rejected, but rather requires that a firm’s evi- 
dence of experience “must” demonstrate a capability to perform the 
contract, and suggests that less than 2 years’ experience will weigh 
heavily against the success of such a demonstration. The preaward sur- 
vey concluded that while you had demonstrated your capability in one 
past similar contract with the Army, and two current similar contracts 
(one with the Army), your experience was not considered, for unex- 
plained reasons, as “broad” as required by paragraph 37. The preaward 
survey apparently had reference, at least in part, to information ob- 
tained from your own employees that you had been incorporated for 
less than 2 years. Nevertheless, the contracting officer, who is the 
official primarily responsible for deciding the issue of responsibility 
says your financial capability was not questioned, and concedes that 
your past performance leaves “no doubt as to [your] capability to 
perform.” As indicated, her determination of nonresponsibility was 
reached on the ground that your “lack of preparation” for this con- 
tract resulted in your “inability to perform when required.” 

With respect to the “preparation” for performance of the contract, 
you and the contracting officer each maintain it was the responsibility 
of the other to initiate a request for a facility “Top Secret” security 
clearance. You go further and state that under provisions of the De- 
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partment of Defense (DOD) Industrial Security Manual (DOD 
5220. 22M) only a contractor performing “top secret” services could 
obtain a top secret clearance. 

The manual to which you refer appears to be a condensed version of 
the DOD Industrial Security Regulation, dated March 1, 1965; and 
we assume you have in mind that edition of the manual dated March 1, 
1965, which was in effect at the time prior to the instant contract, rather 
than to the one which superseded it and became effective on July 1, 
1966, the date of the contract. 

Both editions of the manual (at paragraphs 25 and 26, respectively ) 
provide that “Contractors shall make application for Department of 
Defense security clearances * * * .” The term “Contractors” appar- 
ently was intended to be used in a broad sense to include prospective 
as well as incumbent contractors, since parazraph 2-102 of the 1965 
Industrial Security Regulation, as well as paragraph 26(d) of the 
July 1966 Manual, speak of authorizing interim clearances in order 
to avoid crucial delays in the award of a contract. However, the matter 
is not entirely clear, because paragraph 21 of the July 1966 Manual 
places upon the Government the responsibility to “advise a prospec- 
tive contractor of the actions required for the processing * * * of a 
facility clearance,” and the regulation flatly states at paragraph 2-116 
that “requests to process a contractor for a facility security clearance 
are originated by a User Agency or by a cleared contractor.” [Italic 
supplied.] The general terms of the technical specifications provide in 
paragraph 1 that a contractor is solely responsible for initiating secur- 
ity clearance for “all of his personnel prior to assigning them to duty 
under this contract,” but apparently personnel who are to be assigned 
to duty would not include the corporate executives and officers who 
must obtain clearances pursuant to a request for a facility clearance. 

In our view, the arguments concerning who is responsible for ini- 
tiating the facility clearance are somewhat beside the point. No one, 
it would appear, contemplates this costly process being initiated prior 
to a prospective contractor’s being considered responsive to the IF'B 
and at least tentatively eligible for award. We do not know whether 
the contracting officer or other responsible officials would honor a pros- 
pective contractor’s request for that clearance processing prior to a 
determination of responsibility. However, in this case, apparently only 
5 days elapsed between the determinations of your responsiveness and 
of your lack of responsibility, and only 2 more days before the award. 
Even assuming you should have initiated a request for clearance prior 
to completion of the preaward survey, it cannot be said, in view of the 
time required to process such a clearance, that you were expected to 
obtain it within the few days remaining before July 1, 1966. 
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Furthermore, the record shows that the contracting officer knew on 
June 23, 1966, when she ordered the preaward survey to help her deter- 
mine your responsibility, that you did not have a top secret facility 
clearance. In this connection we note the record also shows that another 
contracting officer, one apparently charged with the duty of certifying 
the need to award the contract without delay, indicated in the certifi- 
sation that you were considered nonresponsible, and that the lack of 
top secret clearance for your firm “cou/d prove a further detriment to 
award a contract to this company.” [Italic supplied.] Therefore, it 
appears that at the time the preaward survey was requested, and ap- 
parently after it was completed, your lack of a top secret facility 
clearance alone was not considered by the contracting officers as an 
adequate basis for considering you nonresponsible. 

It follows that your alleged “lack of preparation,” which was ulti- 
mately the basis upon which the determination of nonresponsibility 
was justified, must refer to your not having hired or having made 
arrangements to hire, before July 1, 1966, a sufficient number of em- 
ployees with a top secret clearance, or to your having failed to obtain 
top secret clearances for uncleared employees within the 1 week prior 
to the scheduled contract date. The latter seems patently unreasonable, 
not only because of the time usually required to obtain such clearances, 
but also because the applicable Industrial Security Manual & Regula- 
tion appear to imply, and the July 1966 Manual expressly provides at 
paragraph 24, that the contractor shall not initiate personnel security 
clearance actions on employees until a facility security clearance has 
been granted to the contractor. 

The contracting officer, and you, also, apparently assume that Article 
36 of the Bidding Instructions, which is concerned with personnel 
security clearances and is quoted, swpra, requires a successful bidder 
to have hired by the contract date only people who already have the 
necessary clearances. However, the article itself does not say this, 
and does not indicate when hired personnel must obtain the necessary 
clearances. It merely states that only cleared personnel are to be em- 
ployed in the performance of the contract, in accordance with the tech- 
nical specifications. The referenced technical specifications make it 
abundantly clear that the Government contemplated that some of the 
contractor’s employees would have to be processed for clearance. The 
fact that the Government was fully aware of the probability of process- 
ing clearances for contractor employees is highlighted by advice from 
the administrative agency that most of the $15,000 estimated adminis- 
trative cost of awarding annual contracts, referenced in paragraph 26, 
quoted supra, is attributed to the cost of processing security clearances. 

From the foregoing, it appears that you were determined to be non- 
responsible primarily for failing to have hired or arranged to hire 
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cleared personnel by the contract date. Whether or not this was a 
substantial basis for the contracting officer’s determination that you 
were not a responsible bidder for this procurement—a matter as to 
which we have some doubt—we believe the time which has elapsed 
since the contract date of July 1, 1966, the fact that you did not submit 
a protest to this Office for several months thereafter and the fact that 
your own carelessness in preparing and clarifying your bid may have 
contributed to the problems which ensued, all militate against the 
wisdom and propriety of our directing the cancellation of the contract. 
We are, however, recommending to the Secretary of the Air Force that 
in any future procurements of such services the obligations of prospec- 
tive contractors with respect to security clearances and employment 
arrangements be clarified. 


[B-160576] 


Contracts—Multi-Year Procurements—Service Contracts 


The procurement of security guard services under a multi-year contract, evalu- 
ated low by adding the administrative costs to award annual contracts and which 
omitted a labor cost escalation clause, is inconsistent with the Armed Services 
Procurement Regulation provisions prescribing multi-year contracts for the pro- 
curement of military “supplies” not regularly manufactured and offered in the 
commercial market in order to obtain lower prices, and the multi-year contract 
procedures inapplicable to the procurement of the services of human beings 
unrelated to any mechanical appliances or equipment, or to the production of 
tangible articles, the use of multi-year domestic service contracts should be 
discontinued until the matter is studied and appropriate regulations issued. 


Bidders—Qualifications—Security Clearance 


Where security clearance of personnel is required, bids or proposals should be 
solicited in ample time, and contain sufficiently definite statements to enable 
prospective contractors to take whatever action is necessary to establish their 
ability to satisfy requirements respecting responsibility for and timeliness of 
initiating security clearance procedures, and making arrangements for the em- 
ployment of required cleared personnel prior to the award of a contract. 


To the Secretary of the Air Force, June 13, 1967: 


Enclosed is a copy of our decision of today on a protest by Metro- 
politan Security Services, Inc., against the award of a multi-year 
contract to Industrial Security Systems, Inc., under IFB No. 04-693- 
66-19, for security guard and related services. The decision questions 
the adequacy of the grounds relied on by the contracting officer in 
determining that Metropolitan, the low bidder on a 1-year contract 
basis, was not a responsible firm, but concludes that we would not be 
justified in now directing cancellation of the contract awarded. 

While the protest is denied, we feel that we should advise you that 
we are concerned with other features of this procurement. ASPR 1-322, 
the regulation governing multi-year contracts, states that the procedure 
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described therein is one for procuring military “supplies,” applicable 
where reduced unit prices can reasonably be anticipated over annual 
buys because of the elimination of repetitive high startup costs. Fur- 
ther reasons enumerated in the last revision of Armed Services Pro- 
curement Regulation 1-322.1 (October 1, 1966) for use of this 
procedure are stated to be that nonrecurring costs are distributed 
over a larger number of units, thus narrowing any price advantage 
of a firm already in production; there is greater assurance of depreci- 
ation recovery for capital investment; and the competitive base is 
broadened with better prospects for lower prices. (1-322.1(b) (2)). 
Another major objective is to obtain lower prices and substantial cost 
savings through assurance of continuity of production. In determining 
whether substantial cost savings may be realized, consideration may be 
given to: (1) production close out; (2) stabilization of work forces 
to improve production efficiency and product quality; (3) opportunity 
to avoid “proving out” quality control techniques each year; (4) 
avoiding costly testing; (5) avoiding costs of repeatedly retraining 
highly skilled personnel; (6) the ability to vary production rates to 
obtain production economies; and (7) savings through standardiza- 
tion of supplies. (1-322.1(b) (3) ). 

However, when items are regularly manufactured and offered for 
sale in substantial quantities in the commercial market, multi-year 
procedure will not be used except in unusual circumstances not here 
relevant (1-3822.1(b)(4)). Moreover, the procedure should be used 
only if reduced unit prices can be reasonably anticipated over annual 
buys because of continuity of production or elimination of repetitive 
substantial startup costs, including such costs as preproduction en- 
gineering, special tooling, plant rearrangement, initial rework, initial 
spoilage, and pilot runs. (1-3822.1(c) (i) ). 

We think it is sufficiently clear from the language of the ASPR 
provisions, whether before or after the October 1966 revision, that 
the described procedures are inapplicable to the procurement of serv- 
ices of human beings unrelated to any mechanical appliances or equip- 
ment or to production of tangible articles. The distinction between 
supplies and such services as guard services is clear and well estab- 
lished (see ASPR 1-201.19 and 10 U.S.C. 2303), and is significant with 
respect to the probability of anticipating lower prices over a long 
term contract. 

In a contract for guard services—certainly in a densely populated 
area—it is difficult to imagine how a contractor would incur any 
greater startup or make-ready expenses than one contracting to deliver 
the most common of supplies. Therefore, we see no sound basis for rea- 
sonably anticipating lower bid prices on a multi-year contract for 
guard services, as a result of the length of the contract, than on a 
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1-year contract for such services. In this regard, section 1-322.1(b) (4) 
now provides that where a supply item being procured is regularly 
manufactured and offered for sale in substantial quantities in the com- 
mercial market, multi-year procedure will not be used. While this 
particular provision did not appear in the ASPR until October 1966 
it is not in conflict with any prior provision and we consider it to be 
merely confirmatory of the interpretation which would be placed upon 
the authorizing regulation in any event. Even if the multi-year pro- 
cedure was intended to apply to the procurement of services, it is 
at least questionable whether its use for the services involved in this 
case would be consistent with this standard, since such services are 
regularly offered and furnished by a substantial number of estab- 
lished firms. 

In addition, ASPR 1-822.2(a) provides that where the period for 
“production” is such that a contingency for labor or material costs 
is likely otherwise to be included in the multi-year contract price, the 
contracting officer should normally use a provision for price escalation. 
We believe there could be few, if any, procurements in which it would 
be more likely that bid prices would include allowances for increases 
in labor costs over a 3-year period than in the subject procurement 
of guard services, which presumably involve no substantial direct 
costs except for labor. 

The ultimate test of the value of the multi-year technique, and the 
primary consideration in its creation, is its capacity to generate lower 
prices for the Government. In point of fact, the prices bid by Indus- 
trial, the only responsive bidder for a multi-year contract, were 
$14,751 higher on a multi-year basis than the amount obtained by pro- 
rating its bid for the 1-year contract. The multi-year bid was evalu- 
ated low solely by virtue of the addition to the single-year rate of 
the “$15,000 which is considered to be the administrative costs to the 
Government to award annual contracts.” 

For the foregoing reasons we believe that use of the multi-year pro- 
cedure for the procurement in question was inconsistent with the pro- 
visions of the ASPR. We also believe that failure to include an es- 
calation clause to provide for changes in labor costs during the period 
of the contract must have tended either to cause a substantial con- 
tingency allowance in the price bid for the services, or to leave the 
contractor exposed to a substantial risk of loss, with the consequent 
threat of unsatisfactory service to the Government in the later years 
of the contract. In view of our doubts as to the propriety of the method 
of procurement used, we are recommending to the Secretary of Defense 
that use of multi-year type contracts for domestic services should be 
discontinued until a study can be made of the desirability of using 
the multi-year type of contracts for the various types of domestic 








852 DECISIONS OF THE COMPTROLLER GENERAL [46 


services, and until appropriate provisions governing such use have 
been promulgated in the ASPR. 

In view of the questions raised in this procurement as to the responsi- 
bility for and timeliness of the initiation of necessary security clear- 
ance procedures, and as to the obligations of bidders with respect to 
showing arrangements for employment of required cleared personnel 
prior to award of a contract, it is further recommended that future 
solicitations of bids or proposals for such services be issued in ample 
time, and contain sufficiently definite statements, to enable prospective 
contractors to take whatever action may be necessary to establish their 
ability to satisfy the requirements of the contract in these respects. 

The file forwarded with the report received from the Directorate, 
Procurement Policy concerning the protest is returned. 


[B-161246] 


Military Personnel—Transportation—To Other Than New Sta- 
tion—Training Duty and Overseas Assignment 


The authority in 37 U.S.C. 406 for the transportation of the dependents and 
household effects of a member of the uniformed services from his old to his new 
permanent duty station does not permit allowing a member assigned to 20 weeks 
or more of training duty under permanent change-of-station orders that are 
silent as to his subsequent, immediate transfer to a restricted area overseas, the 
alternative right to move to the training station or to select a location, even 
though the member is officially advised of the overseas assignment, the training 
assignment constituting a permanent change of station and not an intermediate 
assignment for further transfer overseas to a restricted area and, therefore, 
the Joint Travel Regulations may not be amended to authorize the transporta- 
tion of dependents and household effects to a location designated by a member. 


To the Secretary of the Navy, June 13, 1967: 


Further reference is made to letter dated March 27, 1967, from the 
Assistant Secretary of the Navy, requesting decision whether the 
Joint Travel Regulations may be amended to authorize transporta- 
tion of dependents and household goods at Government expense to a 
designated location upon detachment of the member from the old 
permanent duty station prior to issuance of orders assigning the mem- 
ber to a restricted area when an intervening training duty course of 
20 weeks or more is to be followed immediately by onward movement 
to the restricted area. The request was assigned Control No. 67-13 by 
the Department of Defense Per Diem, Travel and Transportation 
Allowance Committee. 

In the letter it is stated that the current Joint Travel Regulations, 
while authorizing transportation of dependents and household goods 
from old to new station incident to transfer or assignment of a mem- 
ber to a school or insta]lation for a course of instruction of 20 weeks 
or more, do not extend this entitlement to include a designated location. 
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Further, it is stated that paragraphs M7108 and M8307, Joint Travel 
Regulations, respectively, authorize transportation of dependents and 
household goods to a designated location under somewhat similar cir- 
cumstances, provided the onward movement of the member to the re- 
stricted area is contemplated to commence within 90 days after an 
alert notice. It is pointed out, however, that no provision is made for 
transportation of dependents and household goods to a designated 
location when permanent change-of-station orders to training duty 
are silent as to the subsequent assignment on completion of training 
duty. 

It is explained that the intent of the proposed regulations is to pro- 
vide for an orderly relocation of families of certain members who are 
ordered to training duty with the knowledge that they are to be 
assigned to a restricted area immediately upon completion of training 
duty, with a minimum of leave (5 days) to be granted. The Assistant 
Secretary says the proposed amendments would appear to be in the 
interests of the Government as well as the member. Therefore, he 
requests our decision as to the legality of the proposed amendments 
to the Joint Travel Regulations to authorize transportation of de- 
pendents and household effects, at the election of the member, in those 
cases where the members are officially advised when assigned to train- 
ing duty for a period of 20 weeks or more that subsequent orders on 
completion of training duty will provide for immediate assignment to 
a restricted area. 

Under the pertinent statute, 37 U.S.C. 406, and the Joint Travel 
Regulations issued pursuant to the statute, a duly authorized perma- 
nent change of station fixes the member’s right to transportation of 
his dependents and household effects, within prescribed limitations, 
from the old permanent station to the new, or as otherwise provided. 

Ordinarily, a military member ordered to a school as a student for 
the purpose of pursuing a special course of instruction of brief, definite 
duration is in fact in a temporary duty status while so assigned and is 
not entitled to the rights and benefits as for a permanent change of 
station. However, in view of representations made by the Secretary 
of War, in our decision to him of March 10, 1945, 24 Comp. Gen. 667, 
this Office stated that assignments to schools under the conditions stated 
in the Secretary’s letter will be considered as permanent station assign- 
ments in all respects and that the rights of personnel so assigned when 
transferred to a new station will be for determination accordingly. 

Following our decision in 24 Comp. Gen. 667, the War Department 
promulgated Circular No. 267, dated September 5, 1946, to the effect 
that an assignment to a school for more than 5 months would be on 
a permanent change-of-station basis. This minimum of 5 months at 
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one place was carried into the Joint Travel Regulations under indeter- 
minate temporary duty and paragraph M7007-2 now authorizes trans- 
portation of dependents incident to certain temporary duty assign 
ments of a contemplated duration of 20 weeks or more. 

Although orders to duty as a student, even for a period of more than 
5 months, lacked certain elements ordinarily present in a permanent 
change of station, our Office raised no objection to those regulations, 
since the statute authorizing transportation of the dependents of a 
member ordered to make a permanent change of station clearly was 
intended to relieve him to the extent of the cost of travel to the new 
station of the burden of transporting his dependents at his own expense 
when the conditions of the service warranted a change in their resi- 
dence. 21 Comp. Gen. 175, 177. Thus, assignments to schools when 
the courses are to be 20 weeks or more at one place were placed in the 
permanent change-of-station category. 32 Comp. Gen. 569 and 34 
Comp. Gen. 260. Paragraph M1150-10b defines the school or installa- 
tion to which the member is so assigned as a permanent duty station. 

The law is plain that transportation of dependents is authorized 
only on change of permanent station, except in “unusual or emergency” 
circumstances. 38 Comp. Gen. 453, 455 and 34 Comp. Gen. 467, 469. 
And it has long been held that the benefits of the statute do not accrue 
when the dependents perform travel in anticipation of orders being 
issued to the member to change stations. 8 Comp. Gen. 334, and au- 
thorities cited therein. Also, it is fundamental that regulations of an 
executive department must not be inconsistent with law but must 
conform to the law. 32 Comp. Gen. 410. 

In letter dated September 6, 1956, the then Assistant Secretary of 
the Navy requested our decision whether in connection with assign- 
ments to duty outside the United States, the Secretaries could amend 
the Joint Travel Regulations to provide for transportation of depend- 
ents and household goods from the member’s old duty station in the 
United States to a designated point in the United States for a period 
of not less than 20 weeks and subsequently from such designated place 
to the member’s overseas duty station without further permanent 
change-of-station orders, notwithstanding the fact that transportation 
of dependents to the overseas duty station was not restricted at the 
time the member was so assigned. 

In our decision to the then Secretary of the Navy, B-129195, dated 
October 12, 1956, we stated that the right of a member of the uniformed 
services to payment for the cost of transporting his dependents on 
permanent change of station under orders that do not restrict travel 
of dependents to the new station is based on, and is no greater than, 
the rights secured to him under such orders incident to his own travel, 
unless applicable provisions of law provide otherwise. We explained 
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that since the member’s rights to transportation of dependents and 
household effects are based on his permanent change-of-station orders, 
there was no legal basis to authorize transportation of dependents and 
household effects from the old duty station to a designated place in 
the United States and thence to the unrestricted new station overseas. 
Also, see decision of October 8, 1954, B-115509. 

The same reasoning would appear to be applicable with respect. to 
the amendment of the regulations now suggested by the Assistant Sec- 
retary. The law and regulations limit transportation of dependents 
and household effects at Government expense on permanent change 
of station on the basis of entitlement only from the old to new station 
when transportation to the new station is not restricted. Since assign- 
ments to schools for 20 weeks or more are permanent duty assignments, 
and may not be treated as intermediate station assignments for further 
transfer overseas to a restricted station, the proposed regulations au- 
thorizing transportation of dependents and household effects to another 
place designated by the member concerned cannot be accepted by this 
Office as authorized by law. 

As stated above, the Assistant Secretary calls attention to para- 
graphs M7108 and M8307 of the Joint Travel Regulations relative to 
transportation of dependents and household effects to a designated 
location incident to an alert notice for movement to a restricted station 
overseas which he says is a movement under somewhat similar circum- 
stances. He seems to feel that this would serve as a basis to authorize 
the promulgation of the proposed regulations. In our decision of Octo- 
ber 28, 1965, to the Secretary of the Navy, 45 Comp. Gen. 208, no objec- 
tion was interposed to amending the Joint Travel Regulations to pro- 
vide for transportation of a member’s dependents incident to an official 
alert notification providing the actual movement commences within a 
period of 90 days (or such shorter period as may be specified in the 
regulations) after the alert notice has been issued. 

In the cited decision of October 28, 1965, we pointed out that an 
alert notice does not conform to the requirements of a competent travel 
order and may not be treated as a competent permanent change-of- 
station order. We concluded, however, that transportation of depend- 
ents and household effects of members alerted for deployment to a 
restricted station overseas, contemplated to commence within a period 
of not more than 90 days, might be authorized in the circumstances 
in the submission under 37 U.S.C. 406(e) which provides authority 
under proper regulations for the transportation of dependents, bag- 
gage, and household effects as authorized under subsection (a) or (b) 
of that section, but only in unusual or emergency circumstances and 
where not otherwise authorized by permanent change-of-station orders. 

Regulations providing for transportation of dependents and house- 
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hold effects to a designated place when the member is ordered to a 
restricted station have been issued under the statutory provisions relat- 
ing to such movements under unusual or emergency circumstances since 
the member’s orders do not constitute authority for movement of the 
dependents and household effects to his restricted station. The author- 
ity provided in section 406(e) for movement under unusual or emer- 
gency circumstances may be used only if permanent change-of-station 
orders have not been issued, or if issued, do not constitute authority 
for the movement of the dependents and household effects. Since the 
member’s orders to attend a course for more than 20 weeks constitute 
permanent change-of-station orders under which dependents and 
household effects are authorized to move at Government expense, we 
find no basis for authorizing an alternative right to move to the training 
station or to a designated location, at the election of the member, by 
reason of notice that on completion of the training course, after a 
period of 20 weeks or more, the member will be further transferred to 
a restricted station overseas. 
The question is answered in the negative. 


[B-161504] 
Bids—Guarantees—Failure to Execute—Production Guarantee 


Under specifications requiring a minimum page print production guarantee, the 
failure of the low bidder to execute the guarantee clause is an omission that 
goes to the responsiveness of the bid and not to the responsibility of the bidder, 
and the verbal assurance of the low bidder after bid opening of intent to comply 
with the production requirement not having been for consideration, the contract 
award to the low bidder should be canceled, the guarantee of compliance with at 
least the minimum production requirement affecting not only the quantity of work 
to be delivered, but possibly also the price, and the nonresponsive bid not consti- 
tuting an offer for acceptance, permitting the low bid to be made responsive after 
bid opening was tantamount to permitting the bidder to submit a new bid. 


To the Public Printer, United States Government Printing Office, 
June 13, 1967: 


By letter of May 10, 1967, with enclosures, you requested our decision 
on the protest of the Federal Lithograph Company against the award 
of a contract to Craftsman Press, Inc., in the circumstances stated. 

It is reported that Craftsman was the low bidder under an invitation 
for bids on a multiple award contract covering program 431, IRS 
Manual, for the period March 1, 1967, through February 28, 1968 
(jacket 252-640). The contract was awarded on February 28, 1967, to 
Craftsman as the lowest bidder and awards also were made in descend- 
ing order of precedence to Metropolitan Lithograph, Inc., as second 
low bidder, Federal Lithograph Company as third low, and to 
Guthrie Lithograph, Inc., as fourth lowest bidder. Purchase orders 
Nos. 52165 to 52168 covering requirements for March through June 
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1967 have been issued to Craftsman, and it is stated that orders will be 
placed with the other successful bidders only in the event Craftsman is 
unable to perform and then in the descending order of precedence. 
The specifications which apply to the contracts contain the following 
provision respecting the acceptance of offerings: 
Each bidder must indicate in the space provided therefor in the “Schedule of 
Prices” the total number of printed pages (including blanks) he will guarantee 


to produce during any one period of 5 working days for delivery in accordance 
with the schedule limitation established herein. 

On page 15 of the specifications bidders were also required to submit 
a quotation for each item listed and were warned that “Failure to 
quote on all items or any other omission, obliteration, or alteration to 
these specifications or the order and manner of submitting prices herein 
will be reason for REJECTION OF BID.” Following the schedule 
of prices, it was provided on page 18 of the invitation: 

GUARANTEE: The low bidder guarantees to accept one or more orders total- 
ing _printed pages (including blank pages) during any period of 5 consecu- 
tive working days for production and delivery within the schedule limitations 
established herein. The total number of printed pages per order to be computed 
by multiplying the number of pages per pamphlet by the quantity ordered. 


(Bidders to supply figure in above blank.) No bid will be accepted for production 
of less than 500,000 pages for any one period of 5 working days. [Italic supplied.] 


It is with reference to this guarantee clause and to the requirement on 
page 15 that Federal’s protest against award of contract to Craftsman 
is based. Federal contends that Craftsman at the time of bid opening 
had failed, albeit inadvertently, to execute the guarantee clause by sup- 
plying an acceptable figure in the blank provided. Federal therefore 
urges that this failure constituted a material omission which should 
have required rejection of the bid. Federal further observes that 
Craftsman was contacted by the Government Printing Office (GPO) 
with respect to its omission after bid opening and Craftsman advised : 
“Please except [accept] the minimum of 500,000 pages as our guaran- 
tee.” Federal contrasts this procedure with the situation occurring in 
& prior procurement with GPO wherein Federal was not permitted to 
correct its erroneous guarantee figure of 200,000 inserted in a similar 
guarantee clause. 

It is reported that the contracting officer distinguished the instant 
situation from that which involved Federal on the basis that Federal 
inserted 200,000 [pages] in the guarantee clause, which specifically 
provided that “No bid will be accepted for production of Jess than 
500,000 pages for any one period of 5 working days.” Federal’s bid, 
therefore, was administratively rejected as nonresponsive since it did 
not meet the specified page guarantee required (500,000 pages). It is 
further stated that unless Federal’s protest is allowed orders will con- 
tinue to be placed with Craftsman and it will be required to furnish 
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additional requirements until its guaranteed production is reached 
and thereafter except in those instances where it is unable to meet the 
shipping date. Orders will be placed with the other bidders only in the 
event Craftsman is unable to perform and then in the descending order 
of precedence as stated. 

Because our consideration of the protest involved also the interests 
of Craftsman, we informally contacted Mr. Arnold R. Altshuler, pres- 
ident of Craftsman, and extended him an opportunity to review your 
report and to furnish comments on the merits of the protest. In this 
connection, we have received a letter dated May 26, 1967, on behalf of 
Craftsman, from the law offices of Landis, Cohen and Singman, Wash- 
ington, D.C., concerning the failure of Craftsman to insert the figure 
500,000 in the guarantee clause of its bid. It is contended that the guar- 
antee clause was directed to the responsibility of the bidder and that 
the omission did not affect the responsiveness of the bid. It is argued 
by the attorneys for Craftsman that the purpose of the guarantee was 
to insure that the bidder had a bona fide interest in performing all, or 
most, of the work which will be tendered to it if the low bidder, and 
that the bidder was not bidding on the contract solely for the oppor- 
tunity of performing only those orders tendered to it which offered 
the possibility of substantial profit. In support of this argument that 
the guarantee clause affects responsibility and not responsiveness, our 
decisions in 41 Comp. Gen. 106 and éd. 555 are cited for the proposition 
that a bidder’s failure to give the required information as to the per- 
centage of the contract its organization will perform was not an omis- 
sion affecting the responsiveness of the bid, but was an omission going 
to the responsibility of the bidder. However, the chief purpose of the 
performance of the work information requirement considered in those 
decisions was to limit award to bona fide construction contractors and 
to preclude award to those firms which were interested only in ped- 
dling the contract to nonbidding firms. Hence, such requirement was 
regarded as one for the benefit of the Government and was solely for 
the purpose of determining, prior to award, that the bidder had the 
general ability and capacity to perform the contract mainly with its 
own forces under its supervision and control. Cf. 39 Comp. Gen. 247; 
45 id. 4. However, the guarantee provision here was not included 
in the invitation for the purpose of determining bidders’ responsibility. 
Rather, it constituted a specification requirement which directly and 
pertinently affected not only the quantity of the work to be delivered 
to the Government, but possibly also the price. Under well-established 
principles, a bid which deviates from a material requirement relating 
to a bidder’s agreement to meet a guarantee to accept from the Gov- 
ernment orders for production of at least 500,000 copies is required 
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to be rejected as nonresponsive to the advertised specifications. In 45 
Comp. Gen. 611, we held that a bid offering less than a required 
monthly supply potential of the Government properly was rejected by 
the contracting officer as a material specification deviation. 

While the omission of the required figure probably was the result 
of an inadvertent error by Craftsman, a nonresponsive bid does not 
constitute an offer which may properly be accepted, and to permit a 
bidder to make its bid responsive by changing, adding to, or deleting 
a material part of the bid on the basis of alleged error after opening 
would be tantamount to permitting a bidder to submit a new bid. An 
allegation of error is proper for consideration only in cases where a 
bid is responsive to the invitation and is otherwise proper for accept- 
ance. 38 Comp. Gen. 819; 45 zd. 800. 

Accordingly, the contract awarded to Craftsman should be can- 
celed and no further purchase orders should be issued to it for print- 
ing work beyond June 30, 1967. 


[B-161018] 


Bids—Late—Identification of Bid Erroneous 


A low bid timely received in the appropriate Government office, which contained 
in an envelope identified as submitting a bid under another invitation was 
not opened until after the time scheduled for the opening of bids, nevertheless, is 
eligible for award, a bona fide error having been made by the bidder, and the 
contracting officer properly having disregarded the possibility that the bid 
might have been deliberately mislabeled in an attempt to gain some advantage, 
and the acceptance of the bid consummating a valid and binding contract, there 
is no reasonable basis for terminating the contract. 


To Airflote, Inc., June 14, 1967: 


Further reference is made to your telegram received here on 
March 15, 1967, as supplemented by later correspondence protesting 
against an award to any other bidder under 1FB No. N00104-67-B- 
1261 (hereinafter referred to as IFB No. 1261), for the procurement of 
42 items of life preservers and vests which was issued on January 23, 
1967, by the United States Navy Parts Control Center, Mechanicsburg, 
Pennsylvania, with opening set for 2:00 p.m., February 13, 1967. You 
allege that you were the only responsible bidder of the two whose 
responsive bids were opened at the specified time and date, and that the 
consideration for award of a third and lower bid which was sub- 
sequently opened is improper under the formal advertised bidding 
procedures as established in the Armed Services Procurement 
Regulation (ASPR). 

It appears that of the two responsive bids which were opened and 
tabulated at the time set for opening of bids, that of Rubber Fabrica- 
tors Company, Grantsville, West Virginia, was in the amount of 
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$800,328 and that of Airflote, Inc., was in the amount of $1,076,005. 
By letter dated February 14, 1967, which date was 1 day after the 
scheduled opening date, the Switlik Parachute Company, Inc., Tren- 
ton, New Jersey, referring to IFB No. 1261, forwarded its receipt for 
certified mail No. 980588 noting that its bid had been mailed at 5:03 
p.m., on February 10, 1967, from Trenton, New Jersey. A search of the 
unopened bids in the activity’s custody resulted in the location of a bid 
envelope stamped with the referenced certified mail number. 

That envelope, with the IFB number and date of opening already 
inserted on its face, had been sent by the Parts Control Center to 
Switlik with IFB No. N00104—67—B-1262 (hereinafter referred to as 
IFB No. 1262), which was issued January 20, 1967, for opening 
February 10, and covered 15 man inflatable lifeboats (a qualified prod- 
ucts item for which Switlik is not a qualified manufacturer). By 
letter dated January 24, 1967, Switlik had declined to bid on that 
procurement, saying that their plant facilities at that time did not 
lend themselves for that type of production. 

The envelope in question was received at the procuring activity at 
11:32 a.m., on February 13, 1967, the date set for the opening of 
bids under IFB No. 1261, but was put with other bids on IFB No. 1262, 
the opening of which had been deferred to February 21, 1967. The 
custodian of bids marked out the date of opening stamped on the 
envelope, February 10, 1967, and wrote in the amended date. 

When the envelope was opened it was found to contain Switlik’s 
bid under IFB No. 1261 in the amount of $750,227.32. Thus the bid, 
while mailed in an envelope which identified it as containing a bid 
under a different invitation, had in fact been in the Government’s 
custody at the designated place and at the time designated for its 
opening. On these facts the activity’s legal counsel advised that 
the bid should be abstracted and considered eligible for award. On 
February 23, 1967, a preaward survey was requested on the Switlik 
Parachute Company, Inc. 

By letter dated March 2, 1967, addressed to the Navy Ships 
Parts Contract Center, Mechanicsburg, Pennsylvania, with a copy 
addressed to our Office, your attorney, Mr. Samuel F. Schwag, formally 
protested against any award to Switlik under IFB No. 1261. By letter 
dated March 9, 1967, signed on your behalf by S. Davis and addressed 
to the Control Center, a copy of which was also sent to this Office, 
your protest was withdrawn. Subsequently, by the previously men- 
tioned telegram received here March 15, 1967, and letter of March 21, 
1967, you undertook to reinstate the protest. In the period intervening, 
however, between withdrawal and renewal of the protest, specifically 
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on March 9, 1967, telegraphic award under IFB No. 1261 had been 
made to Switlik. 

Invitation for Bids No. 1261 instructed bidders to address their bids 
to Navy Department, U.S. Navy Ship Parts Control Center, Purchase 
Division, Mechanicsburg, Pennsylvania, and the envelope was in fact 
so addressed. That IF B, however, provided that all bids are subject 
to the bidding instructions, terms and conditions of Standard Form 
33-A, clause 5(a) of which provides that offers and modifications 
thereof shall be enclosed in sealed envelopes and addressed to the office 
specified in the solicitation and that the offeror shall show the hour 
and date specified in the solicitation for receipt, “the solicitation 
number,” and the name and address of the offeror on the face of the 
envelope. 

Paragraph 2-301(a) of the ASPR provides that to be considered 
for award, a bid must comply in all material respects with the invita- 
tion for bids, so that, both as to the method and timeliness of sub- 
mission and as to the substance of any resulting contract, all bidders 
may stand on an equal footing and the integrity of the formal adver- 
tising system may be maintained. ASPR 2-302 provides that bids 
shall be submitted so as to be received in the office designated in the 
invitation for bids not later than the exact time set for opening of 
bids. ASPR 2-303.1 states that bids which are received in the office 
designated in the invitation after the exact time set for opening are 
“late bids.” ASPR 2-407.1 provides that award shall be made to that 
responsible bidder whose bid, conforming to the IFB, will be most 
advantageous to the Government, price and other factors considered. 

We are of the view that in the circumstances above recited the 
acceptance of the Switlik bid consummated a valid and binding con- 
tract and we find no reasonable basis for recommending termination 
thereof. 

The Switlik bid was in fact received at the proper office prior to 
the bid opening time, and at all times after its receipt was within the 
possession and control of the Government. We recognize that Switlik 
could in all probability have prevented opening or consideration of 
its bid by remaining silent or requesting withdrawal of the bid by 
referring to it as a bid on IFB No. 1262. On the other hand, it could 
not have been certain that it would be successful in obtaining considera- 
tion of the bid by calling attention to it after opening of other bids, 
and there was also some possibility of the bid being examined before 
the opening time of IFB No. 1261. In addition there was the risk that 
award might have been made on another bid before it could have 
succeeded in getting its bid to the attention of the contracting officer, 
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in which case Switlik would not have been in a position to make a 
supportable protest. 20 Comp. Gen. 530. 

Considering these risks we are convinced that this is a case of bona 
fide error, and we are not disposed to question the failure or refusal of 
the contracting officer to disregard the Switlik bid because of the 
suggested possibility that it might have been deliberately mislabeled 
in an attempt to gain some advantage. There appears to have been no 
other valid objection, and when you voluntarily withdrew your initial 
objection to consideration of the Switlik bid, the contracting officer 
was in our opinion fully justified in taking the action which he did, 
particularly in view of the reported urgency of the procurement. 

For the reasons stated, we must conclude that the award to Switlik 
resulted in a valid and enforceable contract, and your protest is 
therefore denied. 


[B-161125] 


Travel Expenses—Military Personnel—Release From Active Duty— 
Time Limitation on Travel 


The Joint Travel Regulations which in implementing Public Law 89-680, amend 
ing 37 U.S.C. 404(c), authorized the extension of the 1-year time limitation for 
the travel of a member of the uniformed services and his dependents to a home 
of selection upon termination of active duty for the period the member is confined 
in or is undergoing treatment at a Government or civilian hospital at Government 
expense may be amended as of October 15, 1966, upon approval of the Secretary 
concerned, to further extend the travel time limitation to a home of selection on 
the basis the legislative history of the act recognizes the need for a reasonable 
extension of time to select a home when members are undergoing schooling or 
training and, no additional costs being involved, there is no need to be more 
restrictive concerning the extension of travel time when members are hospitalized 
or undergoing treatment. 


Storage—Household Effects—Military Personnel—Time Limita- 
tion—Extension 


The additional time authorized pursuant to Public Law 89-680, for the non- 
temporary storage of baggage and household effects at Government expense 
when a member of the uniformed services who has been released from active duty 
is hospitalized or undergoes medical treatment during the 1-year period provided 
for travel to a home of selection may not be further extended, the legislative 
history of the act evidencing that an extension of the l-year time limitation for 
storage is limited to the period of hospitalization or treatment. Therefore, para- 
graph M8260—4b of the Joint Travel Regulations may not be amended to further 
extend the storage period. However, storage in excess of the extended period to 
cover hospitalization or treatment within the 1-year limitation period will not 
be questioned for a period of 60 days. 


Transportation—Household Effects—Military Personnel—Release 
From Active Duty—Time Limitation on Shipment 


Although a nontemporary storage period may not be extended beyond a period 
of hospitalization or medical treatment occurring during the 1-year period author- 
ized for travel and transportation to a home of selection when the active duty 
service of a member of the uniformed services is terminated, the legislative 
history of Public Law 89-680, providing for time extension, evidencing no intent 
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that the period for performing travel and transportation to a home of selection 
would be coextensive with the period of authorized storage at Government 
expense, no additional cost to the Government being involved, the period for 
the transportation of baggage and household effects may be further extended, 
upon approval of the appropriate Secretary, and paragraph M8260—4b of the 
Joint Travel Regulations amended accordingly. 


To the Secretary of the Navy, June 15, 1967: 


Further reference is made to letter dated March 6, 1967, from the 
Under Secretary of the Navy, requesting a decision whether the Joint 
Travel Regulations may be amended to provide that the Secretary of 
the service concerned, or his designated representative, may approve 
a further extension of the time limit now set forth in Change 170 to 
these regulations for travel to a home of selection by a member and 
his dependents and further extend the time limit for storage and 
shipment of household effects if, during the 1-year period subsequent 
to date of termination of active service, the member is confined in or 
undergoing treatment at a Government hospital or civilian hospital 
at Government expense. The request was assigned PDTATAC Con- 
trol No. 67-11 by the Per Diem, Travel and Transportation Allowance 
Committee. 

In the letter dated March 6, 1967, it is stated that in promulgating 
the appropriate changes to the Joint Travel Regulations to implement 
the act of October 15, 1966, Public Law 89-680, 80 Stat. 957, it was 
considered to be in accordance with the intent of the law to include 
provisions for extending the time limitations otherwise specified in 
such regulations when authorized or approved by the Secretary of 
the service concerned or his designated representative. It is said that 
such regulations therefore provide that the Secretary of the service 
concerned or his designated representative may extend beyond 1 year 
the period within which a member who was hospitalized or undergoing 
treatment at a hospital at Government expense on date of termination 
of active duty must perform travel to a selected home after discharge 
from the hospital or termination of treatment (Joint Travel Regula- 
tions, paragraph M4158-2b(1) ). 

The Under Secretary states that provision is also made for extend- 
ing the time limit for completion of travel, when authorized or 
approved by the Secretary of the service concerned or his designated 
representative, when a member is undergoing education or training 
on the date of termination of active service, or when a member com- 
mences education or training during the 1-year period subsequent to 
the date of termination of active service (Joint Travel Regulations, 
paragraph M4158-2c); and that similar provisions are made for 
extending the time limit for travel of dependents and transportation of 
household goods under such circumstances (Joint Travel Regulations, 
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paragraphs M7010-2b(1) and c, and M8260-4a and 5). He says it 
appears that the law confers on the Secretaries ample authority to 
approve extensions of the time limits as thus stated in the regulations. 

The Under Secretary expresses the opinion, however, that the law 
is not equally clear with regard to members who are confined in or 
undergo treatment at a Government hospital (or a civilian hospital 
at Government expense) for any period of time during the 1-year 
period subsequent to the date of termination of active service. In the 
interest of promulgating timely regulations and in the absence of a 
ruling on the matter by our Office, the Under Secretary says that it was 
considered advisable to include no provision for extension in these 
cases other than that the 1-year period should be extended by a period 
equal to the period of the member’s hospitalization or treatment (Joint 
Travel Regulations, paragraphs M4158-2b(2), M7010-2b(2) and 
M8260-4b). 

The Under Secretary states that. it may be that the member is, under 
these regulations, granted less than the full entitlement intended to be 
conferred by the statute, and he requests that we render a decision 
whether our Office would be required to object to amendments to the 
regulations to add to paragraphs M4158-2b(2), M7010-2b(2) and 
M8260-4b, a provision as follows: “Further extension of this time 
limit may be approved by the Secretary of the service concerned or 
his designated representative.” In the event we perceive no objection 
to the addition of these amendments, he asks whether such additional 
entitlement may be made effective October 15, 1966, thus achieving 
uniformity with the previously announced entitlements under the law. 

Our decision of July 17, 1964, 44 Comp. Gen. 15, to you, concerned 
a proposed amendment to the Joint Travel Regulations to authorize 
allowances for travel and transportation beyond the 1-year time limit 
in certain cases to members who on date of termination of active duty 
are eligible to travel to home of selection but who become hospitalized 
within the 1-year selection period authorized by the regulations and 
prior to completing travel to the selected home. We said in that deci- 
sion that in view of the longstanding administrative view that 1 year 
is a reasonable time for the performance of travel to a home of selec- 
tion unless such travel is prevented by the fact that on the date of 
release or retirement the member is confined in a hospital or under- 
going treatment, and in view of the apparent legislative recognition 
that an extension is proper only under these circumstances, we were of 
the opinion that, in the absence of legislation authorizing the promul- 
gation of the regulations on the basis proposed, the matter was too 
doubtful for us to approve the proposed regulations. 

Public Law 89-680 amended section 404(c) of Title 37, U.S. Code, 
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by adding a provision that a member enumerated in that subsection 
“may, not later than one year from date he is so retired * * * or released, 
except as prescribed in regulations by the Secretaries concerned, select 
his home for the purpose of the travel and transportation allowances 
authorized by subsection (a) of this section.” 

Section 406(b) relating to nontemporary storage of baggage and 
household effects provided, prior to enactment of Public Law 89-680. 
that such storage may not be authorized for a period longer than 1-year 
from the date the member is separated from the service, except as 
prescribed in regulations by the Secretaries concerned for a member 
who, on date of separation, is confined in a hospital, or is in its vicinity, 
undergoing medical treatment. Public Law 89-680 amended the sub- 
section in pertinent part to include in the 1-year exception, under 
regulations prescribed by the Secretaries concerned, a member other- 
wise entitled who during the 1 year following release or separation is 
confined in a hospital, or is in its vicinity undergoing medical treat- 
ment. Also, a provision was added that except in the case of members 
who are hospitalized or who are undergoing medical treatment in its 
vicinity at date of release or separation, or within 1 year following 
such date, the cost of storage that exceeds 1 year shall be paid by the 
member. 

Subsection 406(g) relating to transportation of dependents and 
household effects to the home of selection contained no statutory 
restriction, prior to the enactment of Public Law 89-680, on the period 
during which such transportation could be accomplished. Public Law 
89-680 amended the subsection to specifically limit entitlement to 
1 year after the member’s release or separation “except as prescribed in 
regulations by the Secretaries concerned.” 

Senate Rept. No. 1692, in explaining the purpose of H.R. 266 which 
became Public Law 89-680, states that upon retirement members are 
entitled to travel and transportation allowances for themselves and 
their dependents and to shipment of household effects to homes se- 
lected by them but under our decisions such travel and transportation 
generally must be performed within 1 year. It was explained that 
many members so retiring need additional education or training in 
order to undertake a civilian career and that the object of the bill was 
to authorize the Secretaries of the services concerned to make reason- 
able extensions of the 1-year period for those persons who undergo 
schooling or training before selecting their retirement home. 

Complimentary to this provision, it states, is a provision permit- 
ting an extension of the 1-year period in which the baggage and house- 
hold effects may be stored at Government expense. The report states 
that under current law the 1-year period in which the baggage and 
household effects of a member of a uniformed service retiring may be 
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stored at Government expense is extended when he is hospitalized or 
undergoing medical treatment at the time of his discharge, and that 
H.R. 266 would exclude from the 1-year period any time within that 
year that a member is hospitalized or undergoing outpatient medical 
treatment. The Senate Report also states that the only additional cost 
that should result from the enactment of H.R. 266 is that attributable 
to the time during which a retiring person is hospitalized or under- 
going outpatient treatment within the 1 year following his retirement. 

In the Hearing before the Committee on Armed Services, United 
States Senate, on H.R. 266, Chairman Russell said that the existing 
provision of law under which the member would be required to pay 
the cost of storing the baggage and household effects for longer than 1 
year would be continued but any period in which the member was 
hospitalized or undergoing medical treatment within this year would 
be excluded. 

Thus, the legislative history of Public Law 89-680 shows that it 
was intended to authorize additional storage at Government expense 
in the case of a member otherwise qualified who is hospitalized or un- 
dergoes treatment during the 1-year period from the date he is re- 
leased from active duty only to the extent of 1 year plus an additional 
period equal to the period of hospitalization or treatment during the 
1 year following the date of release. In view of such expression of 
legislative intent with respect to the period that storage at Govern- 
ment expense would be extended by a period of hospitalization or 
treatment, we are of the opinion that an amendment of paragraph 
M8260-4b as proposed to authorize additional storage is not author- 
ized under 37 U.S.C. 406(d). 

In the case of such a member who undergoes hospitalization or med- 
ical treatment within 1 year following retirement or release from 
active duty, the law does not contain any specific provisions with re- 
spect to the period that travel and transportation to the home of se- 
lection might be extended beyond 1 vear. No indication, however, has 
been found in the legislative history of Public Law 89-680 of a leg- 
islative intent that in such cases the period for performing travel and 
transportation to the home of selection would be coextensive with 
the period of authorized storage at Government expense. And since 
no additional cost to the Government is involved, we perceive of no 
reason why the Congress might have intended to be more restrictive 
with respect to extending the period for performing authorized 
travel and transportation to the home of selection in the case of a 
member who is hospitalized within 1 year after retirement than in the 
case of a member who undergoes education or training in these 
circumstances. 
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In the absence of any indication to the contrary, it is assumed that 
it was the legislative intent that such extensions would be authorized 
by regulations issued by the Secretaries concerned under sections 
404(c) and 406(g) as amended by Public Law 89-680. Therefore, we 
would not object to amending paragraphs M4158-2b(2) and M7010-2b 
(2) of the regulations as proposed and to amending paragraph 
M8260-4b to similarly provide for an extension of time, but only with 
respect to the authorized period for shipment of the household effects, 
since an extension of the period of storage at Government expense 
beyond the period indicated above would not, in our opinion, be 
authorized. 

In view of the doubt that is stated to have existed at the time the 
first regulations were issued to implement Public Law 89-680, the 
amendments to the regulations made in accordance with this decision 
may be made effective October 15, 1966, as requested by the Under 
Secretary. See decision of April 26, 1967, 46 Comp. Gen. 764. 

It is noted that paragraph M8260-4b of the current regulations 
provides that a member entitled to shipment of household effects to 
a home of selection who is confined in, or undergoes treatment, at a 
hospital at Government expense during the 1-year period following 
release from active duty, will be entitled to shipment and storage of 
household effects until 1 year after termination of active duty, plus 
a period equal to the period of hospitalization or treatment. It is our 
view, as indicated above, that under the provisions of Public Law 
89-680, a period of hospitalization or treatment occurring within 1 
year after the member’s release may operate to extend the 1-year 
period of storage at Government expense only for a period equal to 
the period of hospitalization or treatment occurring within that year. 
Hence, to the extent that the current regulation may be viewed as 
constituting authority for storage at Government expense in excess of 
such period, it goes beyond the law and appropriate action should be 
taken to terminate payment for any such excess storage. Our Office, 
however, will not question payments for storage that are otherwise 
proper under the provisions of that regulation if the period of ex- 
cess storage does not extend beyond a period of more than 60 days 
after the date of this decision. 


[B-161516] 


Pay—Severance—Disability Retirement—Thirty Days or Less 
Active Duty Requirement 


The fact that only the caption of 10 U.S.C. 1206 restricts payment of disability 
severance pay to members of the uniformed services who have served on active 
duty for 30 days or less and the text is silent as to the requirement does not 
entitle an officer of the United States Coast Guard Reserve found unfit upon 
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undergoing a physical examination incident to orders prescribing 90 days of 
active duty training to the disability severance pay authorized by chapter 61, 
Title 10, United States Code, the legislative history of the codification act of 
August 10, 1956, evidencing no intent to enlarge or increase the disability re- 
tirement rights of the Career Compensation Act of 1949. Although there is no 
basis for payment of disability severance pay to the officer, the captions of the 
sections of chapter 61, which are integral parts of the sections devised for 
clarity, limiting coverage to the members mentioned in the captions, the cor- 
rection of his military records under 10 U.S.C. 1552 has not been prejudiced. 


To R. H. Mills, United States Coast Guard, June 19, 1967: 


Further reference is made to your letter dated May 15, 1967, re- 
questing an advance decision as to the propriety of payment of dis- 
ability severance pay to Lieutenant (jg) Michael Kimmel, USCGR, 
under authority of chapter 61, Title 10, United States Code, in the 
circumstances of his case. 

It is reported that Lieutenant Kimmel enlisted in the United States 
Coast Guard Reserve on November 10, 1960, and that he was released 
from active duty on June 8, 1964, at which time he was considered fit 
as the result of a release physical examination on May 25, 1964. He 
was ordered to active duty for training of about 90 days beginning 
June 15, 1964, and ending in September 1964. However, when he 
sought another period of active duty for training in the summer of 
1965, he was excluded as unfit for duty by reason of a back ailment. 
The disability, spondylolisthesis, which occurred over a period of 
time rather than as the result of a specific traumatic incident, was first 
demonstrated by X-ray taken May 25, 1964. 

The Physical Evaluation Board found Lieutenant Kimmel unfit 
to perform the duties of his grade by reason of the above-mentioned 
disability rated at 20 percent disabling and recommended separation 
with severance pay. The Physical Review Council, concurring in 
these findings, directed that he be separated from the United States 
Coast Guard with severance pay in accordance with chapter 61, Title 
10, United States Code. Since he was not entitled to receive basic pay 
at the time it was determined that he was unfit, he may be awarded 
severance pay, if at all, only under the provisions of 10 U.S.C. 1206. 

While the caption of 10 U.S.C. 1206 refers to members on active 
duty for 30 days or less, the text of the section does not contain any 
similar words of limitation. Since Lieutenant Kimmel never served 
on active duty for any period of 30 days or less, question is raised as 
to whether disability severance pay may be allowed in his case under 
that section. 

Chapter 61, Title 10, United States Code, is a codification (act of 
August 10, 1956, ch. 1041, 70A Stat. 91) of the disability retirement 
provisions of title IV of the Career Compensation Act of 1949, ap- 
proved October 12, 1949, ch. 681, 63 Stat, 816, 37 U.S.C. 272 (1952 
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Ed.). Sections 1201 through 1206 had as their main source subsections 
(a), (b) and (c) of section 402 of the 1949 act. Subsections (a) and 
(b) pertained only to members of the uniformed services entitled to 
receive basic pay who had been called or ordered to extended active 
duty for a period in excess of 30 days. Subsection (c) pertained to 
members of the uniformed services other than those covered by sub- 
sections (a) and (b). In many of our decisions interpreting the dis- 
ability retirement provisions of the 1949 act, we called attention to 
those distinctions as to the type of service of the members involved. 
See 30 Comp. Gen. 409, 413; 31 td. 95, 99; id. 444, 450 and 33 éd. 411, 
117. See also, Gwin v. United States, 133 Ct. Cl. 749, 752 (1956). 

While the legislative history of the 1956 act contains no explanation 
of the captions used in chapter 61, it is stated on page 108 of S. Rept. 
No. 2484 to accompany H.R. 7049, which became the 1956 codification 
act, in reference to section 1201, that: 

The words “active duty (other than for training)” are substituted for the 

words “extended active duty” for clarity and to reflect the opinion of the 
Comptroller General in 31 Comp. Gen. 95, 99. 
It thus is apparent that the codifiers were cognizant of our decisions 
interpreting subsections 402(a), (b) and (c) of the 1949 act and that 
the captions of the new sections were carefully considered and written 
in such a manner as to clarify the rights of the members covered 
thereby. In those codified sections based on subsections 402(a) and (b) 
of the 1949 act the limitation as to type of service was removed from 
the text and placed in the captions and in those sections having sub- 
section (c) as their source the captions were written so as to define the 
type of service which had heretofore been shown only by words of 
exception. 

There being no indication in the legislative history of the 1956 act 
of an intention to enlarge or increase the rights granted by the 1949 
act, it must be concluded that the captions of the sections of chapter 61, 
Title 10, are integral parts of the sections, were devised for clarity and 
must be interpreted as limiting coverage under such sections to the 
members mentioned in the captions. 

Accordingly, we find no legal basis for payment of disability sever- 
ance pay to Lieutenant Kimmel since his injury was incurred in a 
situation not covered by section 1206. However, this decision is with- 
out prejudice to consideration of his case pursuant to 10 U.S.C. 1552. 


[B-144839] 


Quarters Allowance—Evacuation of Dependents—Government 
Furnished Quarters Occupancy 


When the dependents of a member of the uniformed services are evacuated 
under emergency conditions from assigned Government quarters at his permanent 
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station and occupy Government housing facilities at a safe haven area, considered 
voluntary occupation of adequate quarters as the dependents are not required 
to occupy the quarters, nor is rent paid for the facilities, the member not having 
incurred any personal expense is not entitled to payment of the basic allowance 
for quarters (BAQ) for dependents prescribed by 37 U.S.C. 427(b) in order to 
reimburse a member for the expenditure of personal funds, and the member not 
entitled to BAQ, a condition precedent to the payment of a family separation 
allowance also is not entitled to this allowance. 


Quarters Allowance—Evacuation of Dependents—Government 
Furnished Quarters Occupancy 


A member of the uniformed services occupying private housing and in receipt of 
basic allowance for quarters (BAQ) for dependents who are evacuated to Govern- 
ment housing facilities at a safe haven and he then occupies single type quarters 
at his permanent station is not entitled to continue to receive BAQ while his 
dependents occupy Government quarters, even if inadequate, and he occupies 
single type quarters at his station, the member not having incurred any personal 
expense, and under 37 U.S.C. 427(b), the payment of a family separation allowance 
conditioned on entitlement to BAQ for dependents, the member is also not eligible 
to receive payment of a family separation allowance. 


Quarters Allowance—Evacuation of Dependents—Government 
Furnished Quarters Occupancy 


The fact that paragraph M4552-3 of the Joint Travel Regulations provides that 
in establishing emergency evacuation allowance rates to cover the extraordinary 
expenses of the dependents of members of the uniformed services incident to evac- 
uation, consideration will be given to the availability or use of Government quar- 
ters and/or subsistence and the per diem allowance reduced to prevent the 
payment of an allowance to dependents furnished quarters and subsistence in 
kind, affords no basis for the payment of the basic allowance for quarters for 
dependents authorized by 37 U.S.C. 427(b) when a member is not put to any 
expense for the Government quarters occupied by his dependents evacuated from 
his permanent duty station. 


To the Secretary of Defense, June 21, 1967: 


Further reference is made to letter dated March 29, 1967, from the 
Assistant Secretary of Defense, requesting a decision whether payment 
of basic allowance for quarters and family separation allowance is 
authorized when, by orders of competent authority, a member's de- 
pendents are evacuated from assigned Government quarters and occupy 
Government housing facilities at a safe haven area under circumstances 
set forth in Department of Defense Military Pay and Allowance 
Committee Action 396. 

The questions presented are as follows: 


1. Is a Service member entitled to payment of basic allowance for quarters 
(BAQ) and family separation allowance (FSA) as authorized by section 427(b) 
of Title 37, United States Code when, by orders of competent authority, his de- 
pendents are evacuated from assigned government quarters at his permanent 
station and occupy government housing facilities at a safe haven area? 

2. Would the answer be the same in the case of a member occupying private 
housing, and in receipt of BAQ at the same permanent station when his dependents 
are evacuated therefrom and occupy government housing facilities at a safe haven 
area and he, as a result of the emergency, occupies single type quarters at his 
permanent station? 
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In its discussion of the problem involved, the Military Pay and 
Allowance Committee points out that under 37 U.S.C. 403(d) a member 
is entitled to basic allowance for quarters for dependents if the de- 
pendents are prevented by orders of competent authority from oceupy- 
ing assigned Government quarters and they reside in private housing 
at the safe haven area, Doubt in the instant situation is said to arise, 
however, because of the restriction contained in section 403 of Execu- 
tive Order No. 11157, dated June 22, 1964, which reads, in part, as 
follows: 

Sec. 403. Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member with- 
out dependents, or (c) by the dependents of a member on field duty or on sea duty 
or on duty at a station where adequate quarters are not available for his de- 
pendents, shall be deemed to have been assigned to such member as appropriate 
and adequate quarters, and no basic allowance for quarters shall accrue to such 
member under such circumstances * * *. 

The Committee expresses doubt that a member whose dependents are 
evacuated under emergency conditions comes within the scope of the 
above provision. In addition, it is said that the Executive order would 
seem to be directed to a situation in which the occupancy of Govern- 
ment housing facilities by the dependents is on a voluntary basis, 
whereas in an emergency evacuation, it is stated, the dependents are 
ordered evacuated from the permanent station to a safe haven and are 
ordered to occupy Government housing thereat, if available. 

In a memorandum of March 29, 1967, by the Per Diem, Travel and 
Transportation Allowance Committee relative to this matter, a copy 
of which has been informally submitted to us, it is stated, however, 
that the question has been raised whether dependents may be “ordered” 
to occupy Government housing. It is said that the housing at a safe 
haven area may include tent villages, semiprivate or communal bar- 
ricks, beds in churches or gymnasiums, sole occupancy of adequate 
family quarters or as a guest in quarters assigned on a permanent basis 
to another. That Committee says that the nature of the Government 
housing facilities is germane since the law discusses the question of 
appropriate and adequate quarters. It appears to be the view of the 
Committee that the aforementioned housing facilities may not be 
appropriate and adequate quarters as contemplated by the law and 
therefore a member’s dependents should be permitted to occupy such 
quarters at the safe haven area without his loss of entitlement to basic 
allowance for quarters. 

Also, it appears to be the belief of the Per Diem, Travel and ‘Trans- 
portation Allowance Committee that under paragraph M4552-3, Joint 
Travel Regulations, the emergency evacuation allowance rates will be 
proportionately reduced when quarters and meals are furnished with- 
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out charge and therefore the payment of such allowance should not 
preclude the payment of a quarters allowance to the member for his 
dependents, even though they occupy quarters provided by the 
Government. 

Section 403 of Title 37, United States Code, provides that, except as 
otherwise provided by law, a member of a uniformed service entitled 
to receive basic pay is entitled to a basic allowance for quarters. Sub- 
section (b) provides that, except as otherwise provided, no such allow- 
ance shall accrue to a member assigned to Government quarters or 
housing facilities under the jurisdiction of a uniformed service appro- 
priate to his grade or rank and adequate for himself and dependents, 
if with dependents. 

The basic allowance for quarters payable to a member on account of 
dependents is in the nature of a reimbursement for furnishing quarters 
for such dependents at personal expense where quarters are not pro- 
vided for them by the Government. It is not a gratuity but is payable 
to a military member as a reasonable commutation in money when he 
is not furnished public quarters and he must provide quarters at his 
own expense. 

With respect to the statements made by the Committee relative to 
the words “appropriate” and “adequate” as used in the statute, the 
basic allowance for quarters is considered to be in the nature of reim- 
bursement for expenses incurred in securing private quarters and not 
as a part of the member’s pay or a reward for his inconvenience in hav- 
ing to secure his own place of abode. It has been consistently held that 
voluntary occupancy of any Government quarters without the payment 
of a rental charge, whether considered inadequate or not, precludes 
payment of rental or quarters allowance. There should be no payment 
in the nature of reimbursement where no expense has been incurred. 

Thus, the provisions of 37 U.S.C. 403 and prior similar laws long 
have been applied by this Office and the Court of Claims as precluding 
the payment of the basic allowance for quarters or rental allowance 
when public quarters of any kind are occupied voluntarily without 
the payment of rent by a member or his dependents. See Byrne v. 
United States, 87 Ct. Cl. 241; Odell v. United States, 38 Ct. Cl. 194; 
Carter v. United States, 79 Ct. Cl. 166; Beery v. United States, 87 Ct. 
Cl. 577, and Hollister v. United States, 92 Ct. Cl. 137. See, also, 25 
Comp. Gen. 798; id. 246; 23 Comp. Gen. 856; id. 230; id. 346; and 21 
Comp. Gen. 995. Compare answer to question 1, 40 Comp. Gen. 169. 

Section 405a of Title 37, United States Code, was added by Public 
Law 89-26, approved May 22, 1965, and provides authority for the 
payment to a member’s dependents of allowances authorized by the 
Secretary concerned to offset the expenses incident to the evacuation 
when the dependents are evacuated from their place of residence at or 
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in the vicinity of his duty station to another place whether in the same 
or in another country. In H. Rept. No. 30, 89th Cong., 1st sess., dated 
February 9, 1965, on H.R. 3043, which was enacted as Public Law 
89-26, it is stated that under the bill, a per diem payment would be 
authorized for dependents of uniformed personnel evacuated from a 
danger area even though they are returned to the United States. The 
payment, it states, ordinarily would be limited to 30 days under regu- 
lations prescribed by the Secretary concerned. In addition the report 
says the bill would authorize waiver of not more than 1 months’ pay 
previously advanced under section 1006(c) of Title 37, United States 
Code, and also authorize payment of dislocation allowance. On page 5 
of the report it is stated that if the legislation is enacted, it is con- 
templated that the implementing regulations will provide for the pay- 
ment, at a per diem rate, of the special allowances to evacuated depen- 
dents commencing on the day the dependents arrive at the safe haven 
area and continuing for the period required for them to reach the place 
selected for their temporary residence. 

As indicated above, the purpose of the emergency evacuation allow- 
ance is to reimburse the dependents for the more than normal expenses 
which they incur, including expenses in obtaining quarters and sub- 
sistence if not provided by the Government, as well as other incidental 
expenses while in such transient status as distinguished from the basic 
allowance for quarters which is paid to a member for the purpose of 
providing private quarters for his dependents in a permanent residence. 

In the situation of the member involved in the first question 
presented, his dependents have been evacuated from assigned Gov- 
ernment quarters at his permanent station and occupy Government 
provided housing facilities at a safe haven. Presumably the member 
continues to occupy the assigned quarters or other Government quar- 
ters. By reason of orders of competent authority the dependents are not 
permitted to occupy the assigned quarters, but they are provided other 
quarters by the Government at the safe haven. While circumstances at 
the safe haven may be such that the dependents have little choice but 
to occupy the quarters there provided, we are not aware of any author- 
ity under which dependents of a member may be required to occupy 
Government quarters. 

Consequently, the occupancy of the quarters at the safe haven must 
be considered to be voluntary and if quarters are voluntarily occupied 
without the payment of a rental charge they are deemed to be adequate. 
Therefore, the member involved in question 1 is not entitled to payment 
of a basic allowance for quarters for his dependents. 

In our decision of October 18, 1960, 40 Comp. Gen. 215, we held that 
a member receiving basic allowance for quarters as a member with one 
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dependent would not be entitled to the allowance during periods of 
hospitalization of the dependent in a Government facility, whether at 
or away from the member’s station, if during such periods the mem- 
ber occupies Government quarters. Similarly, in answer to question 2, 
a member in receipt of basic allowance for quarters for dependents 
would not be entitled to continue to receive the allowance while his 
dependents occupy Government provided quarters at the safe haven 
and he occupies single type quarters at his station. 

Since under the provisions of 37 U.S.C. 427(b), the family separa- 
tion allowance authorized by that section is payable only to members 
who are entitled to basic allowance for quarters for dependents, the 
members considered here would not be entitled to family separation 
allowance. 

With respect to the provisions in paragraph M4552-3 of the Joint 
Travel Regulations that in establishing emergency evacuation allow- 
ance rates consideration will be given to the availability or use of Gov- 
ernment quarters and/or subsistence, the purpose of this provision 
obviously is to prevent the payment of an allowance to the dependents 
for these items if quarters and subsistence are furnished in kind. Since 
the emergency evacuation allowances are authorized to defray the 
extraordinary expenses of the dependents incident to the evacuation, 
the fact that the per diem allowance will be reduced if quarters are 


provided by the Government affords no basis for payment to the mem- 
ber of basic allowance for quarters for dependents as he is put to no 
expense for the Government quarters which they occupy. 

Accordingly, question 1 is answered in the negative and question 2 
is answered in the affirmative. 


[B-161563] 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Relief for Increased Wages 


Although the rates of storage in contracts containing renewal options may not 
be modified to alleviate the economic burden placed on contractors due to 
increased labor costs under the Service Contract Act of 1965 (41 U.S.C. 351-357) 
as no commensurate benefits would flow to the Government, the furtherance of 
the policy set out in the act not constituting support for modification, the remain- 
ing contract renewal options need not be exercised upon determination by the 
contracting officer that compliance with the act would result in a net loss to the 
contractor in performing the option contracts. 


To the Secretary of State, June 22, 1967: 


This is in reference to a submission dated May 12, 1967, from 
Mr. Idar Rimestad, Deputy Under Secretary for Administration, in 
which he sought authorization to conduct negotiations seeking rate 
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modifications of certain storage contracts. The contracts in question 
were awarded in 1965 to a number of storage firms in the Washington, 
D.C. area pursuant to paragraphs (4) and (5) of section 911 of the 
Foreign Service Act of 1946, as amended (22 U.S.C. 1136). The rate 
modifications are allegedly needed to alleviate an economic burden 
placed on these contractors due to increased labor costs caused by 
enactment of the Service Contract Act of 1965 (41 U.S.C. 351-357). 

The 1965 storage contracts provided that the Department could 
renew them from year to year for five 1-year periods at the same 
rates charged initially. Mr. Rimestad states that it is no longer a 
practice of the Department to require a contractor to bind himself 
to a fixed price over such a period. But with regard to the subject 
agreements he states that they have been renewed for 1966 and 1967 on 
the theory that “termination or modification would be improper while 
the Department has a continuing need for the services.” Since the re- 
newals were executed subsequent to the enactment of the Service 
Contract Act, at the 1965 rates, and Government business constitutes 
a substantial portion of the total business of the contractors in 
question, as a practical matter the contractors contend that they have 
been forced to increase wage payments and fringe benefits for work 
on all contracts in line with the strictures of the act, even though 
the act does not apply to agreements which were in force prior to the 
effective date of the law (January 20, 1966). 

Initially, Mr. Rimestad recognizes that we have denied authori- 
zation of contractual modifications without the presence of com- 
mensurate benefits flowing to the Government. B-157241, August 27, 
1965 ; 35 Comp. Gen. 56. He suggests in effect, however that the public 
policy forming the basis of the statute would constitute valuable 
consideration to support modification to compensate the contractor for 
adherence to, and compliance with, the requirements of the act. While 
we feel that the Government in its capacity as law maker would receive 
measureable benefits from the contractors in the form of advancement 
of the policy objectives of the referenced act, we fail to see how the 
Government, as a contractor, could be said to obtain such consideration 
as would support modification of the contracts as a matter of law. 
In cases where this Office has held there was sufficient consideration 
present to support modification of a contract, such consideration arose 
from the particular contract in question and benefited the Government 
in its contractual capacity. We are therefore unable to conclude that 
any furtherance of the policy set out in the Service Contract Act as 
may result from payment of higher wages than would otherwise be 
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required constitutes such consideration as would support modification 
of the instant contracts. 

It is also claimed that an exception should be made in the instant 
case because the option clause in question may be found to be “un- 
conscionable” and stricken by the courts. While it is difficult to predict 
how a court might apply this equitable concept to the subject contracts, 
this Office exercises jurisdiction on equitable grounds only where such 
jurisdiction is specifically granted by statute. See, for example, 31 
U.S.C. 236 and 41 U.S.C. 256a. In view thereof, it is our opinion that 
any claims based upon a contention that enforcement of the contracts 
is unconscionable should properly be left to determination by the 
courts. 

It is further argued that the favorable price the Government is 
obtaining under the present contracts is illusory in that the contractors 
may be expected to devote only perfunctory attention to these contracts 
in order to minimize costs. While such expectations may be correct, it 
would appear that insistence upon proper performance is both the 
right and the duty of the contracting agency, and we cannot sanction 
a modification of the contract in order to ease the agency’s burden of 
contract administration in this respect. 

While we must therefore conclude that the proposed modifications 
would be improper unless the Government in its contractual capacity 
receives additional consideration, it should be noted that under ap- 
propriate circumstances it may not be necessary to exercise the options 
remaining under the contracts in question. In this connection, see 
our decision B-151759, November 13, 1963, wherein we advised as 
follows: 
However, in view of the determination by the Department of Labor that work 
under a new or renewal contract would be subject to the minimum wage require- 
ments of the Fair Labor Standards Act, as amended, and since it appears that 
under that act you would have been required to pay workers employed on 
the contract work at rates in excess of the rates received by you from the 
Government, we are not required to object to the decision of the contracting 
officer not to attempt to exercise the option at the original rates. 

See also 28 Op. Atty. Gen. 121, which we construe as supporting 
termination of a contract under analogous circumstances, rather 
than modification as suggested in Mr. Rimestad’s letter of May 12. 

In view thereof, you are advised that this Office will not object to 
failure of your Department to exercise any remaining options on 
storage contracts of the type here involved when it is determined 
by the contracting officer, based upon evidence submitted by the con- 
tractor, that a requirement for compliance with the Service Contract 
Act of 1965 on other contracts will, as a practical necessity, also require 
the payment of wages for work to be performed under the option 
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contracts at rates which would necessarily result in a net loss to the 
contractor in performing the option contracts. 


[B-161323} 


Pay—Aviation Duty—Incapacity Period—Flight Pay Entitlement 


An officer of the uniformed services under orders to perform regular and frequent 
aerial flights who is injured as a result of participating in para-sail activities, 
whether directed or voluntary participation, may not be considered to have 
incurred the injury in the performance of hazardous duty to entitle him to flight 
pay under 37 U.S.C. 301(a) for a period not to exceed 3 months following his 
incapacity, as the accident is not within the contemplation of paragraph 101(b) 
of Executive Order No. 11157, dated June 22, 1964, as amended, absent authority 
designating para-sail activities as hazardous duty for which incentive pay is 
provided, even though the para-sail activity may indirectly relate to the pro- 
ficiency of the member under his orders to participate frequently and regularly 
in aerial flights. 


To the Secretary of Defense, June 23, 1967: 


Further reference is made to letter dated April 19, 1967, from the 
Assistant Secretary of Defense (Comptroller) requesting decision 
whether a member, under orders to perform regular and frequent 
aerial flights, who is injured as a result of directed para-sail activities, 
may be considered to have incurred such injury as a result of the per- 
formance of hazardous duty (flying) so as to entitle him to flight pay 
for not to exceed 3 months following the injury. 

The specific questions upon which decision is requested are set forth 
and discussed in Cominittee Action No. 397 of the Military Pay and 
Allowance Committee, Department of Defense. The questions, which 
involve a rated officer under orders to perform regular and frequent 
aerial flights who is injured as a result of directed para-sail activities, 
are as follows: 

1. Is the injury the result of performance of hazardous duty (flying), and 
can the member be deemed to have fulfilled all the requirements for performance 
of aerial flights for a period not to exceed three months following the injury 
under section 110, Executive Order 11157, 22 June 1964? 

2. If the answer to question 1 is in the affirmative, would the answer be the 
same if the member had participated in the para-sail activity voluntarily rather 
than having been directed to do so? 

Section 301(a) of Title 37, United States Code, authorizes, subject 
to regulations prescribed by the President, the payment of incentive 


pay for the performance of certain specified hazardous duties, includ- 
ing (clauses 1 and 4) duty involving frequent and regular participa- 
tion in aerial flights; (clause 5) duty involving frequent and regular 
participation in glider flights; and (clause 6) duty involving para- 
chute jumping as an essential part of military duty. Regulations im- 
plementing that law are prescribed by the President in Executive 
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Order No. 11157 dated June 22, 1964, as amended, which provides, in 
pertinent part, as follows: 
Section 101. For the purposes of these regulations: 

(a) The term “aerial flight” shall be construed to mean flight in an air- 
craft or glider; and a flight shall be deemed to begin when the aircraft or 
glider takes off from rest at any point of support and to terminate when it 
next comes to a complete stop at a point of support. 

(b) The term “aviation accident” shall be construed to mean an accident 
in which a member who is required to participate frequently and regularly 
in aerial flight is injured or otherwise incapacitated as the result, as at- 
tested by the appropriate medical authority of the uniformed service con- 
cerned, of (1) jumping from, being thrown from, or being struck by, an 
aircraft or any part or auxiliary thereof, or (2) participation in any duly 
authorized aerial flight or other aircraft or glider operations. 

+ * * * * * + * 

Sec. 110. Any member who is required by competent orders to perform hazard- 

ous duty, or multiple hazardous duties, and who becomes injured or otherwise 
incapacitated as a result of the performance of any such hazardous duty, by 
aviation accident or otherwise, shall be deemed to have fulfilled all of the re- 
quirements for the performance of all hazardous duties which he is required 
by competent orders to perform, for a period not to exceed three months follow- 
ing the date as of which such incapacity is determined by the appropriate 
medical authority. 
Under section 107(a) of the Executive order, members qualified as 
glider personnel must be required by competent orders to “participate 
frequently and regularly in glider flights,” and section 108(a) defines 
the term “duty involving parachute jumping as an essential part of 
military duty” to mean, among other things, members who are “re- 
quired by competent orders to engage in parachute jumping from an 
aircraft in aerial flight.” 

It is stated in the committee action that a para-sail is a specially 
designed lifting device, fashioned of cloth, which, when towed aloft 
and released descends at a predetermined vertical speed and a partic- 
ular forward speed. The para-sail is attached to the rider by straps and 
held by attendants so as to catch the prevailing wind. A rope attached 
to the harness straps is pulled by a towing vehicle while the rider runs 
along in the direction of the motion. When the para-sail and the rider 
are airborne at a planned height, it is stated the tow rope is released 
and the para-sail and rider then descend. It is further stated that in 
the Air Force para-sail training is given pilot/navigator training 
students to acquaint them with parachute landing techniques. 

The committee action points out that para-sail operations are not 
specifically listed among the “hazardous duties” in 37 U.S.C. 301 and 
Executive Order No. 11157 and the view is expressed that injuries re- 
sulting from such activities are not injuries resulting from hazardous 
duty within the meaning of section 110 of the Executive order so as 
to exempt the injured member from meeting regular flying require- 
ments. In support of this view, the committee action refers to an opin- 
ion of the Judge Advocate General of the Air Force holding that an 


accident incurred during para-sail training is not an “aviation ac- 
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cident” such as to authorize continuance of flying pay for 3 months 
after the date of a resulting incapacity. See opinion of the Judge 
Advocate General of the Air Force dated October 5, 1966 (Dkt 3746 
(91)) in the case of Lieutenant Colonel Charles N. Wahl, FR 35852. 

As indicated above, para-sail activities are not one of the types of 
hazardous duties for which incentive pay is authorized in 37 U.S.C. 
301(a). The persons covered by section 110 of the Executive order who 
are deemed to have fulfilled the requirements for the performance of 
hazardous duty while injured or otherwise incapacitated are described 
as members who are required by competent orders to perform hazard- 
ous duty and who are injured or otherwise incapacitated as a result 
of the performance of “such hazardous duty,” by “aviation accident” or 
“otherwise.” As we understand question 1 of Committee Action No. 397, 
the officer’s injury did not result from the } 2rformance of his flying 
duty assignment, but resulted from participating in para-sail activ- 
ities. Compare 32 Comp. Gen. 530. 

While para-sail activities may indirectly relate to the flight profi- 
ciency of a member under orders to participate frequently and reg- 
ularly in aerial flights, it is our view that an injury incurred during 
para-sail activities is not an “aviation accident” within the meaning 
of that term as defined in paragraph 101(b) of the Executive order. 

In a case involving an officer whose injury did not result from the 


performance of his flying duty assignment, but resulted from partici- 
pating in low-pressure chamber exercises, we said in decision of Oc- 
tober 21, 1957, 37 Comp. Gen. 265, in construing the law and the Ex- 
ecutive order in effect at that time that (quoting the syllabus) : 


An officer who is incapacited for flying duty as a result of a decompression 
injury received while participating in a low-pressure chamber training period may 
not be considered as having received his injury as a result of an “aviation acci- 
dent” within the meaning of that term as used in section 1(c) of Bxecutive Order 
No. 10618, to be entitled to flying pay during the period of incapacity ; nor may his 
assignment as a participant in a low-pressure chamber be considered as an assign- 
ment as instructor-observer as used in section 9(e) of the order, to be entitled 
to incentive pay for low-pressure chamber duty for a three-month period follow- 
ing the injury. 


Compare, also, 39 Comp. Gen. 601. Since para-sail activities are not 
one of the types of hazardous duties mentioned in the law and the 
Executive order, any relation such activities may have to the types of 
hazardous duty mentioned affords no basis for concluding that the in- 
jury resulted from the performance of hazardous duty within the 
purview of section 110 of the Executive order. 

Over the years, following the enactment of the Career Compensation 
Act of 1949, 63 Stat. 802, 37 U.S.C. 231 note (1958 Ed.), Congress has 
on occasion authorized incentive pay to members of the uniformed serv- 
ices in recognition of the hazard involved in particular types of duty 





880 DECISIONS OF THE COMPTROLLER GENERAL [46 


not theretofore covered by law. See, for example, section 2(4) (D) of 
the act of March 31, 1955, ch. 20, 69 Stat. 18; section 7 of the act of 
October 2, 1963, Public Law 88-132, 77 Stat. 216; and the act of Au- 
gust 28, 1965, Public Law 89-149, 79 Stat. 585. However, no statutory 
authority designating para-sail activities as a type of hazardous duty 
for which incentive pay is authorized has been enacted and hence any 
injury resulting from the performance of that type of duty may not 
be considered as coming within the scope of the law and the Executive 
order. Accordingly, question 1 is answered in the negative and for that 
reason no answer is required to question 2. 


[B-161129] 


Pay—Reduction—Punishment Other Than Court-Martial—Resto- 
ration Time 


Upon restoration 11 months subsequent to reduction from staff sergeant to 
sergeant under Article 15, Uniform Code of Military Justice, the member of the 
uniformed services reduced in grade is entitled to the difference in basic pay and 
allowances between the grades E—5 and E--6 for the period of the reduction, not- 
withstanding restoration was made by the successor of the commanding officer 
who imposed the sentence, the reference in paragraph 134, Addendum to the 
Manual for Courts-Martial to a 4-month period for the exercise of a commander’s 
authority to set aside a punishment imposed under Article 15, prescribing a guide- 
line and not a limitation on the authority to restore all rights, privileges, and 
property affected by a reduction in grade. 


To Major S. M. Swarts, Department of the Army, June 26, 1967: 


By letter dated March 21, 1967, the Office of the Chief of Finance, 
Department of the Army, forwarded your letter of October 4, 1966, 
with enclosures, in which you requested a decision as to whether Staff 
Sergeant Johnnie R. Artis, RA, is entitled to the difference in pay and 
allowances between sergeant, E-5, and staff sergeant, E-6, for the 
period from September 27, 1965 to August 24, 1966, under the circum- 
stances disclosed. The request for decision has been assigned D.O. No. 
A 946, by the Department of Defense Military Pay and Allowance 
Committee. 

Under the provisions of Article 15, Uniform Code of Military Jus- 
tice, 10 U.S.C. 815, Staff Sergeant Artis was reduced to the grade of 
sergeant on September 27, 1965. The member appealed the punishment, 
but on October 8, 1965, the division commanding officer denied the 
appeal and the action was acknowledged by the member on the follow- 
ing day. By paragraph 24, Special Orders No. 248, Headquarters, 82d 
Airborne Division, Fort Bragg, North Carolina, dated October 20, 
1965, the reduction was ordered effective September 27, 1965. 

On August 25, 1966, the successor in command to the officer who im- 
posed the punishment of reduction set aside the reduction and ordered 
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that all rights, privileges and property rights of which the individual 
had been deprived under the reduction be restored. Paragraph 21, 
Special Orders No. 214, same Headquarters, dated September 21, 1966, 
confirmed this action, stating that it was taken under Article 15, Uni- 
form Code of Military Justice, and Army Regulation 27-15. 

Doubt is expressed as to the validity of payment of the difference in 
basic pay and allowances between the grades of E-5 and E-6, for the 
period from September 27, 1965 to August 24, 1966, for the reason that 
paragraph 134, Addendum to the Manual for Courts-Martial, effective 
January 1963, provides that the power to set aside an executed punish- 
ment should ordinarily be exercised only within a reasonable time after 
the punishment has become executed, and that a reasonable time is 
stated to be 4 months in the absence of unusual circumstances. You 
state that no command level has been designated to determine what are 
“unusual circumstances” and that no showing of such circumstances has 
been submitted in this case. You therefore ask whether a reduction un- 
der the provisions of Article 15, UCMJ, can be set aside after any 
period at the discretion of the commander. 

Indorsements to your request include a request dated November 7, 
1966, for an explanation of the length of time between the executed 
punishment and the exercise of the power to set it aside, in view of the 
provisions of paragraph 26, Army Regulations 27-15, prescribing a 
time limit for appeals in the absence of extraordinary circumstances. 
By 6th indorsement, dated November 30, 1966, the commander who 
set aside the punishment stated that the reduction was effected under a 
previous commander and that shortly after assuming command on 
July 12, 1966, he had determined that the member was conducting his 
affairs and performing his duties in such a manner as to justify rein- 
statement as an E-6, A further indorsement says the action to set aside 
the reduction was reportedly taken under the provisions of paragraph 
134, Addendum to the Manual for Courts-Martial, 1951, dated Janu- 
ary 1963, and paragraphs 15, 19, and 20, Army Regulations 27-15, 
dated April 12, 1965, as amended. 

The file contains an opinion by the Judge Advocate General dated 
March 2, 1967, in which it is stated that under Article 15(d), Uniform 
Code of Military Justice, the exercise of authority to set aside a punish- 
ment imposed under subsection (b) is entirely within the discretion of 
the commander and that paragraph 134, Addendum to the Manual for 
Courts-Martial, United States, 1951, merely prescribes factors to be 
considered by commanders in exercising their discretion. 

Article 15, Uniform Code of Military Justice, as amended by Public 
Law 87-648, dated September 7, 1962, 76 Stat. 447, 10 U.S.C. 815, pro- 
vides in effect in subparagraph (a) thereof that under such regula- 
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tions as the President may prescribe, and under such additional regu- 
lations as may be prescribed by the Secretary concerned, limitations 
may be placed on the powers granted to commanding officers by that 
article to impose nonjudicial punishment, including specifically the 
kind and amount of punishment authorized. It also provides that 
under similar regulations, rules may be prescribed with respect to 
the suspension of punishments authorized thereunder. 

The listing of punishments that may be imposed without the inter- 
vention of a court-martial as set out in Article 15(b) includes, in 
pertinent part, a reduction to the next inferior pay grade, if the 
grade from which demoted is within the promotion authority of the 
officer imposing the reduction or any officer subordinate to the one 
who imposes the reduction. Subsection (d) of Article 15 provides, in 
pertinent part, that the officer who imposes the punishment authorized 
in subsection (b) or his successor in command, may, at any time, remit 
or mitigate any part or amount of the unexecuted punishment im- 
posed and may set aside in whole or in part the punishment, whether 
executed or unexecuted, and restore all rights, privileges and prop- 
erty affected. 

Executive Order No. 11081, dated January 29, 1963, 28 F.R. 945, 
promulgated pursuant to that authority, amended the Manual for 
Courts-Martial, United States, 1951, by providing in section 10 for 
paragraph 134 of the manual to read in pertinent part as follows: 


The power to set aside the punishments and restore rights, privileges, and 
property affected by the executed portion of a punishment should ordinarily be 
exercised only when the authority considering the case believes that, under all 
the circumstances of the case, the punishment has resulted in a clear injustice. 
Also, the power to set aside an executed punishment and mitigate a reduction 
in grade to a forfeiture or detention of pay should ordinarily be exercised only 
within a reasonable time after the punishment has become executed. In this 
connection, four months is a reasonable time in the absence of unusual 
circumstances, 


Implementing regulations contained in Army Regulations 27-15, 
dated April 12, 1965, provide in paragraph 19 that the setting aside 
and restoration is an action whereby the punishment or any part or 
amount thereof, whether executed or unexecuted, is set aside and any 
property, privileges or rights affected by the portion of the punish- 
ment set aside are restored. It states further that the basis for that 
action is ordinarily a determination that, under all the circumstances 
of the case, the punishment has resulted in a clear injustice. Para- 
graph 20 provides that an unsuspended reduction in grade imposed 
as nonjudicial punishment becomes fully executed at the time it is im- 
posed and there can be no remission of an unsuspended reduction. 
Also, it provides that an unsuspended reduction of more than one 
grade may not be mitigated to a reduction to an intermediate grade. 
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However, it states that it may be mitigated to a forfeiture or deten- 
tion of pay, or suspended in whole or in part or may be set aside in 
whole or in part and that the same possibilities exist with respect to a 
reduction of only one grade. 

The legislative history of the amendment to Article 15 by Public 
Law 87-648, dated September 7, 1962, indicates its purpose is to give 
increased authority to designated commanders in the Armed Forces 
to impose nonjudicial punishment, thus enabling them to deal with 
minor disciplinary problems and offenses without resort to trial by 
court-martial. It further indicates that express authority is given to 
the officer imposing the punishment, or his successor, to suspend pro- 
bationally, mitigate, remit, or set aside in whole or in part, any punish- 
ment, whether executed or unexecuted. 

Pursuant to the authority contained in the amended Article 15, 
paragraph 134, Addendum to the Manual for Courts-Martial, 1951, as 
promulgated in Executive Order No. 11081, lists rules concerning the 
suspension or mitigation of punishment as authorized by that article. 
It further states, as indicated above, that the power to set aside an 
executed punishment and mitigate a reduction in grade to a forfeiture 
or detention of pay should ordinarily be exercised only within a 
reasonable time after the punishment has become executed, and that 4 
months is a reasonable time in the absence of unusual circumstances. 
The pertinent Army Regulations implementing Article 15 and the 
Executive order do not contain similar provisions pertaining to the 
4-month period, but they do provide that an appeal not made by a 
member within 15 days after the punishment was imposed, may, in 
the absence of extraordinary circumstances, be considered as not 
having been made within a reasonable time. 

Since Article 15(d) specifically provides that the officer who im- 
poses the punishment, or his successor in command, may, at any time, 
set aside the punishment and restore all rights, privileges and prop- 
erty affected, and since the article does not appear to contemplate 
the issuance of regulations which would limit the period during which 
the appropriate commanding officer of the member might exercise 
such authority, we do not disagree with the conclusions reached by 
the Judge Advocate General. The 4-month period mentioned in para- 
graph 184 for exercising the authority to set aside a punishment im- 
posed under Article 15 would seem to be in the nature of a guideline 
to be considered by commanders in exercising their authority and dis- 
cretion rather than a definite limitation of such authority. 

Therefore, in answer to the question presented, it is our view that 
the commanding officer who imposed the sentence may, in his discre- 
tion, set it aside at any time while the member involved remains under 
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his command. If the member is no longer under the command of such 
officer, then the appropriate successor presently in command of the 
member may exercise such authority. See paragraph 15 of Army 
Regulations 27-15 as to the meaning of “successor in command.” See, 
also, 36 Comp. Gen. 137 and B-131093, June 12, 1957. 

Accordingly, if otherwise correct, payment may be made on the 
voucher presented which is enclosed. 


[B-161459] 


Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Insurance 


The cost of an owner’s title insurance policy procured in accordance with local 
custom by a transferred employee for the benefit of the purchaser of her residence 
at the old duty station is a reimbursable expense, the prohibition in section 
4.2d of Bureau of the Budget Circular No. A-56 against reimbursing a trans 
ferred employee for the cost of owner’s title insurance having reference to 
the insurance obtained by an employee for his own protection when purchasing 
a residence and not to the owner’s title insurance policy the employee as seller is 
required by local custom to purchase for the benefit of the buyer of the 
residence in lieu of showing a marketable title by a title search, an abstract of 
title, or a legal opinion. 


To R. E. Perry, General Services Administration, June 27, 1967: 


We refer to your letter of May 5, 1967, your reference 3BCPA by 


which you forwarded for our advance decision the reclaim travel 
voucher of Mrs. Marguerite S. Farley, an employee of the General 
Services Administration, Region 7, Fort Worth, Texas, for reim- 
bursement of certain costs she incurred in selling her residence at 
her old duty station incident to her permanent change of station from 
Dallas to Fort Worth, Texas, which was effective on August 27, 1966. 

The item involved is the cost of an owner’s title insurance policy 
which was purchased by Mrs. Farley for $140 for the benefit of the 
purchaser of her residence in Dallas. It is asserted that in the Dallas 
area in real estate transactions of the type involved the purchase of 
such a policy by the seller for the benefit of the buyer is the custom- 
ary method of insuring that the seller has marketable title. The pur- 
chase of such title policy is said to be in lieu of a title search, an 
attorney’s opinion, or an abstract of title. 

Section 4.2 of Bureau of the Budget Circular No. A-56 describes 
certain expenses which are reimbursable and which are not reimbursa- 
ble in connection with the sale and purchase of residences as authorized 
for transferred employees by section 23(4) of the Administrative 
Expenses Act of 1946, as added by the act of July 21, 1966, 5 U.S.C. 
5724(a), Public Law 89-516. Section 4.2d of Circular No. A-56 pro- 
vides in pertinent part : 


* * * The cost of a mortgage title policy on the dwelling purchased by the em- 
ployee is also reimbursable. Costs of other types of insurance, including “record 
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title’ policies, owners’ title policies, mortgage insurance, and insurance against 
damage or loss of property are not reimbursable. * * * 


Although that section specifically prohibits reimbursement of the 
cost. of an owner’s title insurance policy, in context it must be inter- 
preted as having reference to an owner’s title insurance policy which 
the purchaser of a residence may obtain for his own protection. The 
sentence involved makes it clear that an employee who purchases a 
residence at his new duty station may not be reimbursed the cost of 
the various types of insurance which he may purchase for his own 
protection. Section 4.2 does not prohibit reimbursement of the cost of 
insurance policies in all cases; in fact, the cost of insurance for the 
protection of the lender, when under the custom of the area the pur- 
chaser must pay such costs in order to secure financing, is specifically 
allowable. Furthermore, section 4.2 authorizes reimbursement of the 
customary costs of searching title. Accordingly, the regulation does 
contemplate reimbursement of costs involved in proving or guarantee- 
ing that title to property is marketable. 

For the reasons stated, if the custom of an area is that the seller 
purchase a title insurance policy for the benefit of the buyer in lieu 
of showing marketable title by a title search, an abstract of title 
or a legal opinion, we believe that the cost of such insurance is 
reimbursable. 


If it is shown that the cost of title insurance is customarily paid by 
the seller of a residence in the Dallas area and if the coverage of the 
policy in this case is that which is customarily furnished the voucher 
which is returned herewith may be certified for payment. 


[B-160809] 


Contracts — Data, Rights, Ete. — Disclosure — Timely Protest 
Requirement 


An award of a contract for the research and development of a weapons system 
under 10 U.S.C. 2304(a) (11) to other than the low offeror—a small business 
concern—who prior to issuance of the request for proposals had submitted an 
unsolicited proposal containing proprietary data will not be disturbed, the offeror 
of the low proposal in alleging improper disclosure of the data only upon be- 
coming aware that its solicited proposal would not be considered for award 
failing to meet the position of the courts that a party to maintain proprietary 
rights in information must take reasonable action to prevent or suppress 
unauthorized use of information, and the scientific or engineering aspects of 
the dispute lying outside the competence of the United States General Account- 
ing Office, the administrative denial of improper use of the proprietary data must 
be accepted. 


Contracts—Research and Development—Two-Step Procedure 


The use of the two-step formal advertising procedure prescribed by paragraph 
2-501 et. seq. of the Armed Services Procurement Regulation in lieu of negoti- 
ating under puragraph 3-211.2, for the procurement of a research and develop- 
ment contract pursuant to the authority in 10 U.S.C. 2304(a) (11), would be 
neither feasible nor practicable where the exact nature and extent of the develop- 
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ment work and the method of accomplishment cannot be established in advance 
and the work contemplated is subject to improvisation and change based on the 
offeror’s approach prior to the establishment of firm contract requirements, and 
the procurement having been obtained on a competitive basis to the maximum 
practicable extent, the determination to negotiate under 10 U.S.C. 2304(a) (11) 
was proper and under 10 U.S.C. 2310(b) the determination is final. 


Contracts—Research and Development—Propriety of Award 


Where the negotiation of a research and development weapons system contract 
was in accordance with section IV, part 2, of the Armed Services Procurement 
Regulation (ASPR) and the authority in 10 U.S.C. 2304(a) (11), the requirement 
in ASPR 3-805.1(a) that after receipt of proposals, written or oral discus- 
sions with all responsive offerors submitting proposals within a competitive 
range, price and other factors considered, does not apply, ASPR 3-—805.1(d) 
permitting award of a research and development contract to the offeror promising 
the greatest value to the Government on a basis other than price, and the pro- 
posal of the low offeror failing to meet the needs of the Government, the sub- 
mission of an unsolicited proposal does not entitle the offeror to the preferential 
treatment provided in ASPR 4-106.1(e) (5), and the award as made was a 
proper discharge of procurement responsibility and discretion. 


To John E. Reilly, June 29, 1967: 


Further reference is made to your telegram and letters dated Febru- 
ary 1, 6, and March 22, 1967, protesting on behalf of the Custom 
Packaging Co.—a small business concern—against the award of a con- 
tract by the Department of the Army to Nortronics, a Division of 
Northrop Corporation, under request for proposals No. DAAA15-67- 
R-0116, issued by the United States Army Edgewood Arsenal, Edge- 
wood Arsenal, Maryland. Receipt is also acknowledge of your rebuttal 
letter on May 15, 1967, submitted in response to the report of the con- 
tracting officer. 

The protest arises from an unsolicited proposal submitted by Custom 
to Edgewood Arsenal on April 15, 1966, covering the presentation of 
a shoulder borne, rapid fire rocket powered, fire flame delivering wea- 
pon. A film demonstration of the weapon was submitted with the un- 
solicited proposal. The cover letter of the proposal contained the fol- 
lowing statements: 

Inasmuch as the system contains several patentable features, we would appreci- 
ate having the information contained in our proposal treated as proprietary. We 
have taken the preliminary steps toward the protection of these features with our 


patent lawyer, but will await your suggestions relating to the continuance of that 
effort. 


By letter dated May 11, 1966, Edgewood Arsenal acknowledged receipt 
of the unsolicited proposal and advised Custom that : 


You should understand that the receipt and evaluation of your proposal by the 
Army does not imply a promise to pay, a recognition of novelty or originality or 
any relationship which might require the Government to pay for use of informa- 
tion to which it is otherwise lawfully entitled. However, you may be sure the 
Army has no intention of using any proposal in which you have property rights 
without proper compensation. 
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Pursuant to the request contained in the May 11 letter, Custom 
executed a memorandum of understanding as follows: 


The undersigned acknowledges that this date he has, on behalf of (himself, or 
Custom Packaging Company) made a disclosure of an inventive proposal to the 
Department of the Army relating to A SHOULDER BORNE, ROCKET POW- 
ERED, FLAME DELIVERING WEAPON. 


It is understood that the Department of the Army has accepted the above pro- 
posal for the purpose of evaluating it and advising of any possible interest, pro- 
vided that the acceptance to determine such interest does not, in itself, imply a 
promise to pay, a recognition of novelty or originality or a contractual relation- 
ship such as would render the Government liable to pay for any use of information 
in the proposal, to which it would otherwise lawfully be entitled. 


Thereafter, on October 14, 1966, request for proposals No. DAA A15- 
67—R-0116 was issued to 16 firms, including Custom, for quotations on 
the furnishing of research services incident to the design, development, 
test, evaluation and fabrication of a multishot portable flame weapon 
system. A statement of work accompanied the request and provided in 
part that: 

II. Statement of Work 

* hen ie ae * * * * 


A. Phase I—Literature Search and Preliminary Design Concepts 

1. The Contractor shall review the technology and design of the M72 LAW and 
the 3.5 inch bazooka to assure maximum utilization of common components and 
compliance with common military and operational characteristics. In addition, 
the background information concerning the experimental test data which was 
generated under a Marine Corps program for determining the effectiveness of an 
encapsulated flame round will be furnished by the Government. 


* * * * « * 


C. Phase II1I—Final Design and Fabrication of Government Items 


Upon approval of the Phase II test results and design, the Contractor shall 
manufacture twenty launchers and 2000 rounds (in clips, cylinders or magazine 
as appropriate) to be delivered to the Government F.O.B., Edgewood Arsenal, 
Maryland. These units will be made in accordance to the approved specifications 
and drawings, filled and fuzed. 

* . + * * + ” 


VI. Level of Effort 


* * * + * * * 


B. It is recognized that the Contractor may not be able to accomplish all the 
technical requirements and make delivery of all items covered by the technical 
description of the work within the level of effort set out herein. The Contractor’s 
obligation with respect to completion of the technical work, including fabrication 
of items, will be deemed complete upon expenditure of the level of effort set out 
above provided that the Contractor has performed the work in accordance with 
sound technical procedures and good work practice. Notwithstanding the above, 
the Contractor must keep all data current, complete and deliver all reports as 
required by the contract and comply with all other requirements of the contract. 


Interested offerors were advised that a cost-reimbursement contract 
was anticipated and that the principal criteria that would be used in 
the evaluation of proposals would be (a) technical approach, (b) cali- 
ber of personnel, (c) background experience, (d) facilities available, 
and (e) proposed schedule. Nine proposals were received and evalu- 
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ated by a Technical Evaluation Committee in accordance with the 
foregoing factors and weights agreed upon prior to evaluation rating. 
The weights assigned each of the criteria were: technical approach 40 
percent; technical personnel 20 percent ; applicable background experi- 
ence 15 percent; facilities 15 percent; and schedule 10 percent. The 
proposal of Custom was rated lowest and the proposal of Nortronics, 
a Division of Northrop Corporation, received the highest rating. The 
lowest offer in the amount of $168,000 was submitted by Custom and 
the other eight offers ranged from $269,000 to $404,000. Nortronics 
submitted an offer of $387,000. 

By telegram dated February 1, 1967, to the procurement agency, 
Custom protested against the possible award of a research and develop- 
ment contract to Nortronics. The bases for its protest were: (1) that 
such contract was based on a weapon that had been developed and satis- 
factorily demonstrated to the procuring installation by Custom prior 
to the issuance of the request for proposals; (2) that the weapon sys- 
tem developed by Custom contained proprietary information; (3) that 
the weapon system developed by Custom and as demonstrated to the 
procuring installation fulfilled the basic requirements of the request 
for proposals; and (4) that since the weapon system developed by Cus- 
tom was a completed hardware item, it was inappropriate for the pro- 
curing installation to buy under a research and development type 
contract an item already in existence and sufficiently defined for 
procurement by formal advertising procedures. 

In view of the urgency of the South East Asia requirement for the 
flame weapon system, which bore Issue Priority Designator 0-2, the 
contracting officer requested and received approval to make an award 
prior to the resolution of the protest. On February 3, 1967, after a 
period of negotiation with the corporation, cost-plus-incentive-fee con- 
tract No. DAAA15-67—C-0343 was awarded to Nortronics in the total 
estimated amount of $353,300. 

You allege that the request for proposals was based on Custom’s 
independent research and findings which utilized the uniqueness of 
that company’s ideas, all of which were disclosed to Edgewood Arsenal] 
technical personnel by means of, and through, its unsolicited proposal. 
Further, you contend that Custom’s proprietary rights in such dis- 
closed information were violated by the issuance of the request for 
proposals. Therefore, you request that we direct the Department of the 
Army to cancel the award made to Nortronics and to direct an award 
to Custom, or, in the alternative, that the procuring activity should 
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first negotiate with Custom to obtain unlimited rights to the data con- 
tained in the unsolicited proposal before proceeding further pursuant 
to Defense Procurement Circular No, 24 dated February 26, 1965 
(Armed Services Procurement Regulation (ASPR) 9-202). However, 
upon review of the entire record before us, we find no legal or factual 
basis to question the award of the contract to Nortronics. 

Your claim of improper use by the procuring activity of proprietary 
information contained in Custom’s unsolicited proposal is categori- 
cally denied by responsible and knowledgeable technical personnel of 
the Department of the Army. And while your rebuttal and other cor- 
respondence dealing with this allegation strongly dispute the conclu- 
sion reached by the Army technical personnel, we have no alternative 
but to accept the facts as reported by the Army. In factual disputes, 
such as here, which are technically beyond the competence of our Office 
because of the scientific or engineering concepts involved, we must 
accord a significant degree of finality to the administrative position. 
Hence, without questioning the actual character of the claimed propri- 
etary information, we believe that this aspect of the protest properly 
may be resolved on grounds other than those involving the resolution 
of disputed technical facts. 

We note that the request for proposals was issued on October 14, 
1966, and that proposals thereunder were to be submitted by November 
18, 1966, or about 6 months after Custom had submitted its unsolicited 
proposal to Edgewood Arsenal. Custom had ample opportunity to 
study the request for proposals before it responded thereto but it 
took no exception in its proposal or otherwise with respect to the alleged 
inclusion of its “proprietary” information. There is no indication of 
any protest by Custom until it appeared that it was an unsuccessful 
offeror. The courts have taken the position that a party to maintain 
his proprietary rights in information must take reasonable action to 
prevent or suppress its unauthorized use. See, for example, Yerroline 
Corp. v. General Aniline & Film Corp., 207 F. 2d 912, 914; Globe 
Ticket Co. v. International Ticket Co., 104 A. 2d 92. Here, Custom 
made no attempt subsequent to issuance of the request for proposals 
to protest against the allegedly improper disclosure until it became 
aware of the fact that it was not being considered for award. In this 
posture of the matter, coupled with the administrative denial of dis- 
closure, we must conclude that no substantial basis exists for ques- 
tioning the actions of the procurement agency in this regard. See 
B-149295, September 6, 1962; B-153144, June 4, 1964; B-154038, 
August 4, 1964; B-154818, November 16, 1964. 
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Pursuant to the negotiation authority in 10 U.S.C. 2304(a) (11), 
paragraph 3-211 of ASPR authorizes negotiation of contracts for 
property or services that the Secretary of the Department determines 
to be for experimental, developmental or research work, or for making 
or furnishing property for experiment, test, development or research. 
This authority to negotiate such contracts 's applicable in the following 
circumstances listed in ASPR 3-211.2: 

(i) contracts relating to theoretical analysis, exploratory studies and experi- 
ment in any field of science or technology ; 

(ii) developmental contracts calling for the practical application of inves- 
tigative findings and theories of a scientific or technical nature; 

(iii) contracts for such quantities and kinds of equipment, supplies, parts, 
accessories, or patent rights thereto, and drawings or designs thereof, as ure 
necessary for experiment, development, research, or test; or 

(iv) contracts for services, tests, and reports necessary or incidental to ex- 
perimental, developmental, or research work. 


It seems clear from the documented record that the technical nature 


of this procurement was such that two-step formal advertising under 
ASPR 2-501 et seq. was neither feasible nor practicable. Since “devel- 
opment” was involved, the exact nature and extent of the proposed 


work and the precise method of accomplishing the same could not be 
established in advance. Moreover, the work contemplated was subject 
to improvisation and change based on the offeror’s approach prior to 
the establishment of firm contract requirements. It will be noted from 
a reading of the two-step formal advertising procedures that the 
“development” work involved here was not amenable to those pro- 
cedures. Cf. ASPR 4-104. The procurement was, however, on a com- 
petitive basis to the maximum practical extent. As indicated above, 
proposals were requested from 16 sources and 9 firms responded. All 
offers which were determined to be technically acceptable were evalu- 
ated under the established criteria on a common basis. Aside from this, 
the determination to negotiate this contract under 10 U.S.C. 2304(a) 
(11) is final as a matter of law under 10 U.S.C. 2310(b). While the 
request for proposals on the contract called for the furnishing of 20 
weapons and 2,000 rounds of ammunition for test purposes, the pro- 
curement was primarily for research and development under the 
regulations referred to above. 

You contend that negotiations should have been conducted with 
Custom in accordance with ASPR 3-805.1(a) which provides, with 
certain stated exceptions, that after receipt of initial proposals, writ- 
ten or oral discussions shall be conducted with all responsible offerors 
who submit proposals within a competitive range, price and other 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 891 


factors considered. However, ASPR 3-805.1(d) provides with refer- 
ence to the negotiation of research and development contracts that: 


(d) The procedures set forth in (a) * * * above may not be applicable in 
appropriate cases when special services (such as architect-engineer services) or 
when cost-reimbursement type contracting is anticipated. Moreover award of 
such contract and R&D contracts may be properly influenced by the proposal 
which promises the greatest value to the Government in terms of possible per- 
formance, technical quality, ultimate producibility, growth potential and other 
factors rather than the proposals offering the lowest price or probable cost 
and fixed fee. 


The negotiation procedures followed here were generally in accord- 
ance with section IV, part 2, ASPR, which is concerned with the 
procurement of research and development services pursuant to the 
negotiation authority of 10 U.S.C. 2304(a) (11). The pertinent provi- 
sions of section IV are as follows: 


4106.3 Conduct of Negotiations. See 3-804 and 3-805. The contracting officer 
should make certain that each prospective contractor fully understands the 
details of the various phases of the Government’s requirement, especially the 
statement of work. This may be best accomplished by conferences between a 
prospective contractor, the contracting officer, and appropriate technical per- 
sonnel, particularly where there is doubt that a work statement is understood 
or will be interpreted correctly by prospective contractors. 

4-106.4 Evaluation for Award. 

(a) Generally, research and development contracts should be awarded to those 
organizations, including educational organizations, which have the highest 
competence in the specific field of science or technology involved. However, awards 
should not be made for research or development capabilities that exceed those 
needed for the successful performance of the work. 

(b) Before determining the technical competence of prospective contractors, 
and recommending to the contracting officer the concern or concerns that they 
consider most technically competent, cognizant technical personnel shall consider 
the following: 


(i) the contractor’s understanding of the scope of the work as shown 
by the scientific or technical approach proposed ; 

(ii) availability and competence of experienced engineering, scientific, 
or other technical personnel ; 

(iii) availability from any source, of necessary research, test, and pro- 
duction facilities ; 

(iv) experience or pertinent novel ideas in the specific branch of science 
or technology involved; and 

(v) the contractor’s willingness to devote his resources to the proposed 
work with appropriate diligence. 


(c) In determining to whom the contract shall be awarded, the contracting 
officer shall consider not only technical competence, but also all other pertinent 
factors including management capabilities, cost controls including the nature 
and effectiveness of any cost reduction program (see 3-101(viii), and past per- 
formance in adhering to contract requirements, weighing each factor in accord- 
ance with the requirements of the particular procurement (see 1-903). * * * 


* * * * * * * 


4-106.5 Evaluation of Price and Costs. 

(a) While cost or price should not be the controlling factor in selecting a 
contractor for a research or development contract, cost or price should not be 
disregarded in the choice of the contractor. It is important to evaluate a proposed 
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contractor’s cost or price estimate, not only to determine whether the estimate 
is reasonable, but also to determine his understanding of the project and ability 
to organize and perform the contract. * * * 


Although Custom demonstrated its portable flame weapon system for 
Edgewood Arsenal, the record shows that such demonstration was not 
successful and that, in the considered judgment of technical personnel, 
such weapon did not meet the needs of the Government. We find noth- 
ing in the record which would lead to the conclusion that Custom had a 
valid basis for assuming that the Government would award it a con- 
tract for such weapon. In regard to Custom’s unsolicited proposal, 
ASPR 4-106.1(e)(5) provides that the submitter of an unsolicited 
proposal is not necessarily entitled to preferential treatment in the 
award of any contract because of his submission. Moreover, and in view 
of the reported deficiencies in the weapons system proposed in the 
unsolicited proposal, it would seem that any expectation of preferential 
treatment was dissipated when the request for proposals was issued. 

In regard to the failure of the procuring activity to insert in 
the request for proposals a notice that an award may be made without 
discussion of the proposals (ASPR 3-805.1(a) (v)), the contracting 
officer has advised that it was intended that discussions would be 
held with other offerors but that after receiving the proposal of 
Nortronics, it was determined that no benefit would accrue to the 
Government by conducting discussions with offerors rated signifi- 
cantly lower than Nortronics. Considering the objective of research 
and development procurement and the correlative responsibility of 
Edgewood Arsenal to maintain scientific and technological supe- 
riority requisite to promote and advance the effectiveness of military 
operations (ASPR 4-102), we believe on the basis of the record before 
us that the procurement responsibility was properly discharged in 
making the award to Nortronics. ASPR 3-805.1(a) which prescribes 
the negotiation procedures to be applied in the selection of offerors for 
negotiation and award is an implementation of 10 U.S.C. 2304(g). 
That provision of law reads as follows: 


(g) In all negotiated procurements in excess of $2,500 in which rates or 
prices are not fixed by law or regulation and in which time of delivery will per- 
mit, proposals shall be solicited from the maximum number of qualified sources 
consistent with the nature and requirements of the supplies or services to be 
procured, and written or oral discussions shall be conducted with all responsible 


offerors who submit proposals within a competitive range, price, and other 
factors considered.* * * 


A study of the record on this procurement as supplemented by 
presentations on behalf of Custom leads to the conclusion that the 
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award as made represented a proper discharge of procurement re- 
sponsibility and discretion as to which we find no legal basis to 
question. 

Although other contentions relating to this procurement have been 
advanced, they relate mainly to procurement administration involving 
judgment determinations as to which we have no comments to offer. 
See B-158842, March 30, 1966. Your protest is therefore denied. 

The film submitted by Custom in support of its protest is returned. 


[B-160809] 


Contracts—Awards—Small Business Concerns—Certifications— 
Referral Necessity 


When the proposal of a small business concern on a research and development 
weapons system is found technically deficient, the matter of the concern’s 
capacity and credit is not required to be referred to the Small Business Adminis- 
tration (SBA) for determination under the certificate of competency procedure, 
paragraph 1-705.4(c) of the Armed Services Procurement Regulation (ASPR) 
although recognizing the SBA authority prescribed by 15 U.S.C. 637(b) (7), 
contemplating referral only of those bids or proposals of small business con- 
cerns found nonresponsible as to capacity and credit, and ASPR 1-705.4(b) 
providing that in negotiating a research and development contract for highly 
complex equipment, or personal or professional services, the certificate of com- 
petency procedure is applicable not to the selection of a contractor, but to the 
capacity and credit of the small business concern selected on the basis of the 
highest competency and best scientific approach. 


To the Administrator, Small Business Administration, June 29, 


1967: 


Reference is made to a letter dated June 2, 1967, from your General 
Counsel, commenting on the administrative report concerning the pro- 
test of the Custom Packaging Co. against the award of a negotiated 
research and development contract to Nortronics, a Division of Nortb- 
rop Corporation, pursuant to request for proposals No. DAAA15- 
67—R-0116, issued by the United States Army Edgewood Arsenal for 
the design, development and manufacture of a multishot portable 
flame weapon system. 

Enclosed is a copy of our decision of today, 46 Comp. Gen. 885, 
to the company’s attorney denying the protest. 

In his letter, your General Counsel states that the record does not 
indicate that the contracting officer determined that the proposal 
submitted by Custom was technically nonresponsive; that since the 
contracting officer has stated that he conducted negotiations solely 
with Nortronics because its proposal was superior to all others 
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received, there is an implication that Custom’s proposal was inferior 
to that of Nortronics and that if this is so, this may go to the responsi- 
bility of Custom to perform the procurement. Your General Counsel 
requests that our Office determine whether the contracting officer 
should have referred the question of the responsibility of Custom to 
perform the procurement to the Small Business Administration for 
determination under the certificate of competency procedures. 

By enactment of section 8(b)(7) of the Small Business Act, 15 
U.S.C. 637(b) (7), the Congress has limited the authority of adminis- 
trative officers to make final determinations of responsibility of small 
business bidders by providing that where a small business concern is 
certified by SBA to be a competent Government contractor with 
respect to capacity and credit, the procuring officers of the Government 
must accept such certification as conclusive. However, this limitation 
on the administrative authority relates only to determinations of 
“capacity and credit.” In this connection, Armed Services Procure- 
ment Regulation (ASPR) 1-705.4(c), in recognition of the SBA 
authority, contemplates the referral to SBA of only bids or proposals 
of small business concerns which contracting officers propose to reject 
solely for the reason that the bidders or offerors have been found to be 
nonresponsible as to capacity and credit. In the instant case, however, 
it appears that the proposal of Custom would not meet the urgent 
military requirements of the Army. The technical evaluation of Cus- 
tom’s proposal was reported to us as follows: 
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This company proposes to improve the basic weapon which was demonstrated 
at Edgewood Arsenal in February 1966. The one piece launcher and stock 
is too long; when the magazine is attached the weapon takes on a bulky ap- 
pearance. The performance of the unit is not supported by any data and the 
described characteristics are probably the subjective judgment of the 
promoters. 

Most of the approach and scope repeat the information that is in the 
RFP. The use of a non-standard rocket motor would present serious delays in 
the man-firing program. No alternative designs are given. There are no calcu- 
lations to support the proposed design. 


Moreover, although not referred to in the administrative report, 
there is for consideration ASPR 1-705.4(b) which reads in part: 


In procurement where the highest competence obtainable or the best scien- 
tific approach is needed, as in certain negotiated procurement of research 
and development, highly complex equipment, or personal or professional serv- 
ices, the certificate of competency procedure is not applicable to the selection 
of the source offering the highest competence obtainable or best scientific ap- 
proach. However, if a small business concern has been selected on the basis of 
the highest competence obtainable or best scientific approach and, prior to 
award, the contracting officer determines that the concern is not responsible 


because of lack of capacity or credit, the certificate of competency procedure 
is applicable. 


Ov 
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On the basis of the record before us, we are of the view that Custom’s 
proposal was technically nonresponsive to the Army’s requirements as 
detailed in the statement of work accompanying the request for pro- 
posals. In reaching this view, we are aware that some of Custom’s de- 
ficiencies disclosed in the technical evaluation related to its capacity 
and credit. However, Custom received only a rating of 2 on its tech- 
nical approach to the Government’s requirements out of a possible 
weighted factor of 40. We feel that this reasonably demonstrates that 
the failure of Custom to be considered for negotiation was due to its 
deficiencies in the area of compliance with the Government’s expressed 
requirements. 


[B-92679] 
Veterans—Medical Services—Private—Procedure 


The simplification of the procedure for providing fee-basis outpatient treatment 
and other medical services to veterans with service-connected disabilities by 
furnishing eligible veterans with identification (ID) cards for presentation to 
a physician is approved, the ID card to contain expiration date, the veteran’s 
name, signature, claim number and disabilities, together with the dollar limita- 
tion on medical costs and billing instructions, thereby permitting medical costs 
to be charged to the appropriation current at the time an invoice is accepted by 
a qualified employee, resulting in savings to the Government through the elimina- 
tion of the offer and acceptance concept under the old procedure which created 
an obligation on the Government to pay at the time the medical services were 
performed. 


To the Administrator, Veterans Administration, June 30, 1967: 


Reference is made to your letter of May 17, 1967, asking our con- 
currence with a proposed revised procedure for providing fee-basis 
outpatient treatment and other medical services to veterans with 
service-connected disabilities. It is stated that the new plan would 
eliminate a substantial amount of paperwork thereby reducing costs 
and that better service would be provided to eligible veterans in that 
they would be provided immediate care by the veteran’s personal 
physician without the delay incident to the physician requesting an 
authorization for the treatment, the preparation of the authorization 
and the time lost in the communication process. 

It is our understanding that under current procedures each Veterans 
Administration (VA) station maintains a roster of participating fee- 
basis physicians and a listing of veterans authorized to receive care. 
At the beginning of each fiscal year, each station estimates the number 
of visits that each veteran on the list will make to a physician on the 
roster. The VA informs each physician of the names of veterans as- 
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signed to him for treatment and the number of visits each veteran is 
authorized to make. Based on these estimates, each station at the 
beginning of each fiscal year obligates sufficient funds to pay for the 
estimated authorized visits. 

Thereafter the station revises monthly its estimate of the number of 
authorized visits and adjusts the amounts obligated as (1) veterans 
are added to or removed from the list, (2) diagnosis of the conditions 
of the veterans by the physicians changes the number of visits required, 
or (3) VA is informed that a veteran failed to keep his physician 


appointments. 
Upon receipt of an invoice from a participating physician, the sta- 


tion notes when the treatment was given, liquidates the obligation 
recorded for the visit and charges the appropriation current at the 
time the service was rendered. It is stated that most physicians submit 
their invoices for payment about 3 months after services are rendered, 
however, in some cases a year or more may elapse before they submit 
their bills. As a result, at the end of each fiscal year a considerable 
amount of funds must be obligated to pay for authorized visits by the 
veterans for which the physicians have not yet billed the VA. 

Under the procedure now proposed eligible veterans will be furnished 
with identification (ID) cards which will be presented to a physi- 
cian whenever the veteran believes that he needs attention for a service 
connected disability. The ID card will contain the veteran’s name, 
claim number, the veteran’s signature for identification purposes, a 
brief description of the disabilities which may be treated at VA’s 
expense, a dollar limitation on the cost of medical services normally 
obtainable per month, an expiration date after which the card will be 
void, billing instructions to the physician and certain other related 
information. 

It is explained that— 


In operations, the veteran presents the ID card to his personal physician, who 
without any further instructions from the Agency, will render the medical 
services and then bill the Agency in accordance with the billing instructions. The 
bill is appropriately reviewed to determine whether the Agency should accept 
liability for the cost of the service. The review comprehends a quasi-udjudicative 
process, in that the reviewing person must find whether the veteran is eligible 
for the treatment, must determine whether the treatment was necessary and 
proper in the light of the disability record and if in order, approve the treatment 
which constitutes acceptance by the Agency of liability for the allowable charge 
for the treatment. The fact of this determination (adjudicative action) is evi- 
denced by a signed certification (receiving report) on the invoice. The invoice is 
then processed for approval by an authorized certifying officer. For fund control 
an estimated amount is reserved from the allotment at the beginning of each 
month to cover invoices expected to be received during such month. At the end 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 897 


of the month this estimated figure is converted to the value of invoices actually 
received. This figure, the value of invoices actually received for the month, is 
reported as the obligation against the appropriation current for the month. 
Funds needed will be budgeted and appropriations requested on that basis 
(value of invoices received). 

Under current procedures the authorization for treatment is con- 
sidered as being an offer by the Government to contract on the basis 
therein indicated and the performance by the physician constitutes an 
acceptance of that offer thus creating at that time an obligation on the 
part of the Government to pay for the services. Under the procedure 
now proposed the presumption is that the VA is not liable for the 
cost of the treatment until the invoice has been accepted by a qualified 
employee. As a result, the cost is considered chargeable to the appro- 
priation current at the time the invoice is received. It is urged that 
the acceptance of the invoice consummates the agreement to pay the 
allowable fees and such invoice constitutes the documentary evidence 
of the obligation required by 31 U.S.C. 200(a). 

As indicated in your letter we have held that the fiscal year appro- 
priation chargeable with the cost of emergency hospitalization or medi- 
cal and dental treatment without prior authorization is_ that 
appropriation current at the time that the claim for reimbursement 
is approved, B-92679, July 24, 1950. Also, in B-138944, January 31, 
1958, there was considered the question as to which fiscal year appro- 


priation properly should be charged with the cost of filling preserip- 


tions written by certain designated physicians and dentists. In that 
decision we stated that— 


It admittedly is difficult to estimate the cost of prescriptions which might be 
issued in any month or year by the designated physicians and dentists through- 
out the United States. Also, the segregation of the prescriptions when received by 
the fiscal years during which they were filled would entail considerable expense 
especially during the first quarter of each fiscal year. In view thereof and 
especially since the funds have been, and apparently will continue to be, budgeted 
and appropriated on that basis, we do not feel required to object to the obligation 
of the appropriation on a monthly basis to cover the monthly bills required under 
the annual contracts with the pharmaceutical associaiions, provided that this 
procedure is followed consistently and the funds are budgeted and appropriated 
on that basis. 


Since the circumstances considered in the above-quoted decision are 
similar to those here involved, the new procedure apparently will 
result in considerable savings to the Government, and funds will be 
budgeted and appropriations requested on the basis of invoices re- 
ceived we will raise no objection to the obligation of funds in the 
manner suggested in your letter. 
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Contracts—Awards—Small Business Concerns—Change in Status 


The low bid of a small business concern that prior to award of a contract became 
a large business concern by the acquisition of another company may not be con- 
sidered under the rule a bidder’s size status is determinative at time of award, 
notwithstanding the status of the low bidder was questioned under paragraph 
1-703 (b) (1) (ii) of the Armed Services Procurement Regulation which provides 
for forwarding an untimely protest to the Small Business Administration (SBA) 
only for the purpose of future procurement actions, and the certifying officer 
unaware of the size change until the result of a preaward survey and, therefore, 
unable to exercise his judgment as to the acceptance of the small business self- 
certification of the low bidder was not required to resubmit the size question 
under paragraph 1—703(b) (2), and the large business size determination by SBA 
is conclusive. 


To Baker, Hostetler & Patterson, June 30, 1967: 


Reference is made to your letter of June 9, 1967, protesting on behalf 
of the Johnson Corporation, the possible rejection of that corporation’s 
bid under invitation for bids No. DA—~AE07-67—B-2117 because it is 
not an eligible small business concern. 

The subject invitation was issued by the U.S. Army Tank-Automo- 
tive Center, Procurement and Production Directorate, Warren, 
Michigan, on February 17, 1967, soliciting bids for cargo trailers under 
a 100 percent small business set-aside. The bids were opened on April 
3, 1967, and the Johnson Corporation was the low evaluated bidder 
at $9,486,054.41 and Case-Master Body, Inc., was second low bidder at 
$9,608,469.67, the price differential being $122,415.26. By letter dated 
April 7, 1967, a preaward survey was requested on the Johnson Cor- 
poration. In letter dated April 20, 1967, Case-Master protested the 
small business status of the Johnson Corporation. By memorandum 
dated April 21, the representative of the contracting officer transmitted 
the protest to the Small Business Advisor for forwarding to the 
Regional Director, Cleveland Small Business Administration. The 
memorandum read as follows: 

1. Inclosed is an untimely protest on the small business status and eligibility 


of subject firm to bid on ATAC IFB—DAAEO07-67-B-2117 submitted by Case- 
Master Body, Inc. 


2. Under the provisions of ASPR 1-703(b) (ii), it is requested the SBA 
determine the small business status of Johnson Corporation, Bellevue, Ohio. 


The Small Business Advisor before forwarding the memorandum 
added the following to the memorandum by comment 2. 


Attached untimely protest is forwarded for size determination of subject 
facility for future procurement actions. 








’ 
l 
3 


ct 
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Upon receipt of this advice the Cleveland Small Business Regional 
Director investigated the status of the Johnson Corporation and 
determined that Johnson was not a small business for the purpose of 
Government procurement under the subject IF B. Johnson Corporation 
appealed from this determination and on May 31, 1967, the Small 
Business Size Appeals Board upheld the Regional Director’s deter- 
mination. The contracting officer was furnished the preaward survey 
report on May 1, 1967, containing the advice that the Johnson Corpora- 
tion due to a merger with another company might no longer be a small 
business concern. 

In your letter of June 9, 1967, you state that Armed Services Pro- 
curement Regulation (ASPR) 1-703(b) (1) provides that any bidder 
in connection with a contract involving a small business set-aside may 
question the small business status of any bidder on the same procure- 
ment by protesting to the contracting officer prior to the close of 
business on the fifth working day, exclusive of Saturday, Sunday, and 
legal holidays, after the bid opening date. You point out, however, that 
ASPR 1-703(b) (1) (ii) provides that an untimely protest received 
by a contracting officer shall not be considered in connection with the 
instant procurement and shall be forwarded to the Small Business 
Administration for consideration in any future procurement. You 
also state that ASPR 1-703(b) (2) provides that a contracting officer 
may at any time prior to award question the small business status of 
the apparently successful bidder. Therefore, you contend that since 
the contracting officer forwarded the untimely protest to SBA under 
the provisions of ASPR 1-703(b) (1) (ii) rather than the provisions 
of ASPR 1-703(b) (2), the SBA had no authority to determine that 
the Johnson Corporation was ineligible for award of a contract under 
the subject invitation because it was a large business concern. In other 
words, you contend that the SBA determination can only affect future 
procurements, 

The general rule with regard to the particular point in time at 
which a bidder’s status as to size is held to be determinative is the time 
of award and we perceive no cogent reasons for departing from the 
general rule in the instant case. At the time the Johnson Corporation 
submitted its bid it could in good faith certify itself as a small business 
concern. However, on March 31, 1967, after submitting its bid and 
prior to bid opening the Johnson Corporation by affirmative action 
acquired the W. H. Olsen Mfg. Company resulting in its becoming a 
large business concern. In such circumstances, we think that Johnson, 
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as a prudent bidder, should have notified the contracting officer of such 
change in its status. Had this been done the contracting officer could 
have exercised his judgment as to whether in the light of such informa- 
tion he should accept Johnson’s self certification that it was a small 
business concern. 

Furthermore, while it may be that the ccntracting officer, at the 
time of his April 21 request for a determination of the small business 
status of Johnson, intended that the SBA determine Johnson’s small 
business status for future procurements only we think that upon receipt 
of the advice contained in the preaward survey the contracting officer 
in the exercise of good judgment had the duty to question the status of 
Johnson for the instant procurement inasmuch as no award had been 
made. Since the small business status of Johnson was already being 
considered by SBA we do not believe that it was necessary for the 
contracting officer to have made another request citing a different 
provision of the ASPR in order to follow literally a procedural 
requirement of the regulation. 

Accordingly, irrespective of the provisions of the regulation which 
were cited in requesting SBA to make a determination of the small 
business status of Johnson, since it has now been determined that 
Johnson is a large business concern an award to it would be contrary 
to the purposes of the Small Business Act, 15 U.S.C. 631 note. In that 
connection, the rationale in our decision of March 19, 1962, B-148023, 
appears to be for application. In that case a small business restricted 
invitation was issued and bids were opened on October 13, 1961. The 
low bidder’s eligibility as a small business firm was dependent upon the 
additional 25 percent factor in employment number which was avail- 
able to firms located in labor surplus areas. On the bid opening date the 
low bidder was in fact a small business firm. However, on October 31, 
1961, Springfield, Ohio, where the low bidder was located, was removed 
from the listing of persistent and substantial labor surplus areas. The 
low bidder thus became a large business concern for purposes of the 
procurement. It was held that since the date of award governed the 
final determination of the eligibility of a bidder as a small business 
concern the low bidder was no longer eligible for award under the 
invitation and the award, which was subsequently made to the next 


lowest bidder at a substantially higher price, was upheld. 

Accordingly, since the decision of SBA regarding the size status 
of a company, by statute, is “conclusive,” 44 Comp. Gen. 271, we have 
no alternative but to deny your protest and therefore the bid of 
Johnson may not be considered for award. 
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July 1, 1966—June 30, 1967 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Accounts 
Payments subject to review 
Legal propriety of payments made by public officers in transaction 
of Govt.’s business is subject to determination of Comptroller General 
under Budget and Accounting Act, 1921, 31 U.S.C. 41, and such pay- 
ments are not final until settled by GAO which may disallow credit in 
accounts of accountable officers for certification and disbursement of 
public funds not in accordance with law 
Certification of disputed payment 
Question of law 
Question of propriety of accountable officer certifying voucher for 
contract payment ordered pursuant to contract disputes clause proce- 
dure is question of law and, although under contract disputes clause 
procedure and Wunderlich Act of May 11, 1954, 41 U.S.C. 321-322, 
determinations as to disputes of fact must be accepted as conclusive, 
unless fraudulent or capricious, or arbitrary or so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial evidence, 
such determination by contracting agency does not preclude Comptroller 
General from rendering decision as to whether payment to contractor is 
DEE ot Fa cniddidd edi shades babies cansueenaadadwe 
Certifying officers. (See Certifying Officers) 
ADMINISTRATIVE DETERMINATIONS 
Bidders’ qualifications. (See Bidders, qualifications, administrative 
determinations) 
Conclusiveness 
Contract disputes 
Determination under contract disputes clause by hearing examiner, 
as modified by administrative agency, that contractor was entitled to 
time extensions, equitable adjustment of certain claims—denied by 
contracting officer—and to payment of amounts withheld as set off for 
debts is matter reviewable by Comptroller General of U.S. under 
authority in Budget and Accounting Act, 1921, 31 U.S.C. 41, and when 
such administrative determination is not supported by substantial 
evidence to meet standards of Wunderlich Act, 41 U.S.C. 321-322, and 
contains errors of law, contractor does not have claim against Govt. 
and payment pursuant to administrative determination may not be 
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ADMINISTRATIVE DETERMIN ATIONS—Continued 
Conclusiveness—Continued 

Contract disputes—Continued 

Question of propriety of accountable officer certifying voucher for 
contract payment ordered pursuant to contract disputes clause pro- 
cedure is question of law and, although under contract disputes clause 
procedure and Wunderlich Act of May 11, 1954, 41 U.S.C. 321-322, 
determinations as to disputes of fact must be accepted as conclusive, 
unless fraudulent or capricious, or arbitrary or so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial evi- 
dence, such determination by contracting agency does not preclude 
Comptroller General from rendering decision as to whether payment 
Pe ORIIRONEE Ti GIN ond samicie cccks skew addvicocccundddobnenne 

Although GAO is not “court of competent jurisdiction’ within 
meaning of that phrase as used in standard disputes clause in Govt. 
contracts so as to require acceptance of administrative determinations 
as final and conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and 
not language of disputes clause which governs matter. See Langenfelder 
& Son, Inc. v. U.S., 169 Ct. Cl. 465 (1965) 

Before Wunderlich decision, 342 U.S. 98 (1951), limiting review of 
contract dispute determinations to fraudulent standard, administrative 
determinations on questions of fact or law under standard disputes clause 
provisions in Govt. contracts had been consistently regarded as not 
binding on GAO, if under judicial precedents, such determinations were 
not binding on courts, and that such determinations were reviewable by 
GAO under same standards applied by courts 

Legislative history of Wunderlich Act, 41 U.S.C. 321-322, not only 
recognizes that GAO had authority to review administrative determina- 
tions on questions of law and fact under disputes clause provisions in 
Govt. contracts both prior and subsequent to Wunderlich decision, 342 
U.S. 98 in 1951, but clearly indicates that such jurisdiction of GAO was 
not to be affected by act and that in exercising jurisdiction after enact- 
ment, same standards for review of factual determinations that courts 
used would be applied by GAO 

Standards of review of administrative decisions on contract disputes 
which are granted to courts under Wunderlich Act, 41 U.S.C. 321-322, 
and which legislative history makes clear are to be exercised by GAO, 
are for application solely to decisions of fact, and, therefore, such stand- 
ards (fraud, capriciousness, arbitrariness, grossly erroneous or not sup- 
ported by substantial evidence) are standards to be applied by GAO in 
review of factual determinations under contract dispute clauses-------- 

Contract disputes clause which provides that decisions of contracting 
agency as to disputes are final and conclusive ‘“‘unless determined by 
court of competent jurisdiction’’ not only goes beyond literal and govern- 
ing provisions of Wunderlich Act, 41 U.S.C. 321-322, which does not 
limit review to ‘“‘courts,’’ but is also contrary to legislative history that 
recognized jurisdiction of GAO with respect to review of such determina- 
tions and, therefore, language ‘‘court of competent jurisdiction” in contract 
does not affect authority of Comptroller General to review and question 
determinations of fact made by contracting office 

The fact that GAO is not equipped to conduct administrative hearings 
in contract disputes clause-cases would not affect authority of GAO to 
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ADMINISTRATIVE DETERMINATIONS—Continued 
Conclusiveness—Continued 

Contract disputes—Continued 
review administrative determination of fact since under rule in Bianchi 
case, 373 U.S. 709 (1963), review of such administrative determinations 
must, under Wunderlich Act, 41 U.S.C. 321-322, be confined to con- 
sideration of record and no new evidence is permitted ; 

Hearing examiner’s determination under contract disputes clause pro- 
ceeding that contractor is entitled to time extensions for work delays 
due to unusually severe weather that was unforeseeable, when evidence 
in these respects was erroneous, as matter of law, and when extensions 
allowed were not supported by substantial evidence must be regarded 
as determination that does not meet standards of Wunderlich Act, 
41 U.S.C. 321-322 

Contracts 

Payment claims 

Contractors who feel that they are entitled to additional amounts 
under contractual agreements with Govt. may present claims to GAO 
for settlement, regardless of administrative action taken in matter__-_- 

Preproduction sample requirement 

Under invitation requiring submission of preproduction samples and 
reserving right to waive requirement in case of prior producers who 
furnish evidence that prior Govt. approval of their products was appro- 
priate for current procurement, determination whether or not to waive 
preproduction samples is essentially administrative function, and 
determination will not be disturbed unless contracting officer’s deter- 
mination that samples should not be waived is shown to be arbitrary, 
capricious, or without substantial basis of fact 

Veterans matters 

Insurance 

Administrator of Veterans Admin. having established Sept. 29, 1965, 
as effective date for Servicemen’s Group Life Ins. benefits and provided 
that all members of uniformed services on active duty for period of 31 
days or more were automatically covered with $10,000 life insurance 
until written notice of waiver or reduction is filed, waiver or reduction 
to be effective as of month received—final and conclusive determination 
pursuant to 38 U.S.C. 785—officer waiving insurance coverage in Oct. 
1965 is nevertheless liable for cost of October premium, and law not 
requiring premium deduction be made from pay for month during which 
insurance is provided, fact that deduction was made from November 
pay of officer does not entitle him to refund of premium 
Contract performance adequacy. (See Contracts, performance, adequacy, 

administrative determination) 
Definiteness 

Hearing examiner findings 

A hearing examiner’s finding under disputes clause proceeding that 
claim for extra work was only matter of quantum and, therefore, not 
within his jurisdiction, as he limited it, is not definite determination as 
to whether he was remanding claim to contracting officer for further 
negotiation or whether no further action was to be taken and, therefore, 
since examiner took no action and record is incomplete, amount allowed 
on claim by contracting officer must be accepted as correct 


977 NBR ON £Q en 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Discretionary v. mandatory 

Determination by contracting officer after completion of 50 percent 
of contract that 10 percent retention from partial payments due con- 
tractor will not be reduced because satisfactory progress in performance 
of contract is not being made does not constitute breach of contract, 
even though reduction of retainer is matter of discretion. The only 
restraint on exercise of admitted discretion is that administrative agency 
act in good faith and not in abuse of its discretion _ --. 
Erroneous 

Breach of contract damages 

Order by hearing examiner in contract disputes proceeding that con- 
tractor is entitled to equitable adjustment for constructive change for 
Govt.’s failure to furnish steam is in effect allowance of damages for 
breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; however, 
if in fact Govt. is chargeable with breach of contract, remedy lies in 
separate claim before GAO or with courts in judicial proceeding - __-__- 

Change order terms 

Determination by hearing examiner under contract disputes clause 
proceeding that contractor was not bound by terms of change order and 
that contractor should be allowed a longer extension of time than under 
change order is not supported by substantial evidence and, therefore, 
allowance of time extensions or equitable adjustment in excess of time 
and amounts agreed to and embodied in change order may not be 
allowed 

Determination by hearing examiner in disputes clause proceeding 
that contractor is entitled to increased costs on basis of constructive 
acceleration change order which determination was predicated on errone- 
ous determinations, as matter of law, of several other time extension 
claims must likewise be regarded as erroneous and, therefore, does not 
meet standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
finality 

General Accounting Office authority 

When erroneous determination in contract disputes proceeding has 
been made by contracting agency against interests of Govt. and adminis- 
trative proceedings have been exhausted, it is unlikely that agency 
making decision would appeal and in absence of judicial precedent there 
is question as to whether Govt. would have standing to file appeal directly 
with courts challenging adverse decision by one of its agencies; therefore, 
unless GAO on its own initiative or on submission by accountable 
officer having responsibility for approval or payment of contract award 
directs agency not to make payment, such adverse determinations would 
go undetected and unremedied 

When administrative determinations in contract dispute proceedings 
are brought to attention of Comptroller General which in his opinion 
fail to meet standards in Wunderlich Act, 41 U.S.C. 321-322, statutory 
duty which is vested in GAO as agency outside of executive branch, 
responsible to Congress, under Budget and Accounting Act, 1921, to 
question administrative action contrary to statutory fiscal limitations 
imposed by Congress, makes it imperative to take needed action to 
protect Govt.’s interest 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Erroneous—Continued 

Record insufficiency 

Hearing examiner’s determination under contract disputes clause 
proceeding that contractor is entitled to time extensions for work 
delays due to unusually severe weather that was unforeseeable, when 
evidence in these respects was erroneous, as matter of law, and when 
extensions allowed were not supported by substantial evidence must 
be regarded as determination that does not meet standards of Wunder- 
lich Act, 41 U.S.C. 321-322 

Reliance on others effect 

Although correction of erroneous freight rates used by contracting 
officer displaces low bidder, contracting officer having in good faith 
relied upon transportation experts in his evaluation, and low bidder 
having no knowledge of error, contract voidable at option of Govt. 
need not be canceled do to high priority rating assigned to procurement _ 

Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82¢ on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to appli- 
cable legal requirements, record evidencing certifying officers either 
knew pertinent facts or that reasonable diligence and inquiry would 
have uncovered facts 

Res ipsa loquitur doctrine 

Application of doctrine of res ipsa loquitur for finding negligence in 
Govt.’s failure to make repairs at particular location for steam thereby 
making the Govt. liable for breach of contract to furnish steam is 
erroneous as matter of law since contract did not specify that Govt. 
was to furnish steam at any particular time or location, and no evidence 
of any lack of diligence to infer negligence on part of Govt. is shown; 
therefore, application of res ipsa loquitur doctrine which is doctrine in 
law of torts is not proper. --......------ 
Necessity determination as basis for payment 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited 
by 40 U.S.C. 34, and General Services Admin. not having arranged for 
space may not pay rental cost. However, pursuant to sec. 11(f) of 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 
1870(f), payment for rental space, including luncheons, telephone calls, 
and coffee, items not payable from appropriated funds, may be made 
from Foundation’s Donation Account 49X8960, upon administrative 
determination expenses were necessary 
Record sufficiency 

Contracting agency’s determination in disputes clause proceeding 
that contractor’s claim for costs incident to delay in having construction 
site made available should be remanded to contracting officer for settle- 
ment, because record did not furnish basis for conclusion that entire 
period of 1 month was period of delay, was not proper since contracting 
officer would have no additional or better evidence to determine proper 
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ADMINISTRATIVE DETERMINATIONS—Continued 
Record sufficiency—Continuel 
time of delay than that before agency, and agency’s remand not only 
acknowledges lack of evidence to sustain finding of some delay but 
implies that parties by some process of negotiation not limited to rec- 
ord could determine period of delay which is matter for determination 
with precision- - - ~~ ie aaaeiiic ig sacowatin gine pecan oe 
Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for com- 
mencement of work at site at terminal date for period in question does 
not support by substantial evidence determination by contracting 
agency that contractor is entitled to price adjustment for delay and, 
therefore, such determination under disputes clause does not meet 
standards of Wunderlich Act, 41 U.S.C. 321-322, to be regarded as 
Where finding by hearing examiner under contract disputes clause 
proceeding that contractor was delayed by Govt.’s failure to furnish 
steam is not supported by substantial evidence and review uf evidence 
offered by contractor in support of claim is shown by record to be 
inconsistent, inaccurate and misleading, finding must be regarded as 
not meeting standards of Wunderlich Act, 41 U.S.C. 321-322, to be 
accorded finality_.......---- ; 


ADMINISTRATIVE ERRORS 

Correction 

Effective date 

Transfer of employees 

The erroneous assumption that employees transferred prior to the 
enactment of Pub. L. 89-516 approved on July 21, 1966, would be 
eligible for reimbursement of expenses authorized by act which were 
incurred after date of enactment is not administrative error of type 
that permits retroactive change in effective date of transfer to entitle 
employees to benefits of act. Errors which may be retroactively cor- 
rected to increase or decrease benefits to employees are administrative 
or clerical errors altering intent of official responsible for the action. 
However, delayed documentation of station change until after employee 
began to work at new station would not prevent change from becoming 
effective on date employee reported for duty if change had been ordered 
by competent authority and employee had been notified of change---- 

AGENTS 

Government 

Government liability for acts beyond authority 

Authority of agents of U.S., and manner of exercising that authority, 
prescribed and limited by statute, regulation and administrative and 
judicial determination, to make Govt. liable for other than benefits 
received would permit agents of Govt. to obligate U.S. in direct contra- 
vention of those limitations and prescription, nullifying basic purposes 
of statutes, regulations, and determinations, a result that is opposed to 
public interest 
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AGEN TS—Continued 
Of private parties 
Authority 
Contracts 
Signature 
Although president of corporation who signed bid and price break- 
down sheet did not sign or initial additional sheets submitted with bid 
to modify prices, omission is matter of form that may be waived in 
view of fact one of the sheets was signed by ostensible agent authorized 
by corporation to act in that capacity_..__..._____- 
AGRICULTURE DEPARTMENT 
Agricultural Conservation Program 
Cost-sharing programs 
State or local taxes 
Including appropriate share of State sales tax in direct payments 
made by U.S. to vendors under cost-share assistance program authorized 
by sec. 8(b) of Soil Conservation and Domestic Allotment Act, 16 
U.S.C. 5901(b), where incident of tax falls on producer-purchaser will 
not violate constitutional immunity of U.S. against payment of State 
and local taxes as recognized in McCulloch v. Maryland, 4 Wheat. 316, 
title to purchases remaining in producer, U.S. providing “‘credit device,” 
paying producers’ bills directly to vendors as participant in conservation 
program. Therefore, Dept. of Agriculture may adopt uniform rule and 
include sales tax costs in all cases whether payment is made in accordance 
with Cash Procedure or Conservation Materials and Services Procedure 
established under Agricultural Conservation Program 
School and lunch programs 
Unused funds 
Reapportionment 
Unused funds apportioned to State for operation of School Breakfast 
Program and Nonfood Assistance Program authorized by Child Nutri- 
tion Act of 1966, properly may be further apportioned in accordance 
with formula provided in sec. 4 of National School Lunch Act, 42 U.S.C. 
1753, for initial apportionment of appropriated funds, absent evidence 
of contrary intent in legislative history of Lunch Act. However, sec. 4 
formula applying to School Breakfast Program only when fiscal year 
appropriation exceeds limitation prescribed, lesser amount having been 
appropriated for 1967 fiscal year, any unused 1967 funds are not avail- 
able for further apportionment under sec. 4 formula until remaining 
States have been given opportunity to share in unused funds up to sum 
they would have been entitled to receive had prescribed limitation not 
subject to sec. 4 formula been appropriated for program 
School lunch and milk programs 
Regulations implementing 
Under regulations prescribing that any school whose food or milk 
service is operated by concessionaire or food management company is 
ineligible to participate in Special Milk Program for Children, but not 
child-care institution contracting its food and milk service at specific 
fee with approval by appropriate State agency, school whose dining 
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AGRICULTURE DEPARTMENT—Continued 
School lunch and milk programs—Continued 
Regulations implementing—Continued 
hall was operated under contract with food service management com- 
pany on cost-plus-fee basis during regular school year may not be 
relieved of liability to refund erroneous payments received, waiving 
substantive program requirement on basis that payments were used 
for purpose of program negating and defeating intent of statutory 
regulations; however, payments made for child-care summer program 
of school need not be refunded, as had school been properly instructed 
it could have conformed to regulations by securing approval to enter 
into fixed-price contract for operation of child-care program 
Surplus commodities 
Donations 
Damage reimbursement 
Govt. of American Samoa considered territory and not instrumen- 
tality of U.S., revenues of Samoa, although mingled with appropriated 
funds and grants-in-aid received from U.S., are available for payment 
of claim asserted against Samoan Dept. of Education for storage losses 
of donated agricultural commodities, rule that one Federal agency 
may not pay damages to another premised on concept that ownership 
of Govt. property is lodged in single entity, Federal Govt. rather than 
various departments and agencies and, therefore, Govt. cannot seek 
reimbursement from itself, having no application 


AIRCRAFT 
Carriers 
Foreign 
Use. (See Transportation, air carriers, foreign, American carrier 
availability) 


AIRPORTS 

Rent-free space 

Improvements, etc., by Government 

Expenditure of appropriated funds for reinforcements of building 
foundations and other structural improvements necessitated by con- 
struction of air navigation facilities on rent-free space in airport build- 
ings authorized by sec. 11(6), Federal Airport Act (49 U.S.C. 1110), is 
not prohibited by sec. 322 of Economy Act, 40 U.S.C. 278a, limitation on 
obligating appropriations for alteration, improvements, and repairs of 
premises contained in sec. 322 applying only to rented buildings, and air- 
port act providing for construction at Federal expense of air travel con- 
trol and related facilities at selected airports, payment may be made from 
appropriated funds for reinforcements of building foundations and other 
structural improvements as part of cost of constructing air navigation 
and related facilities 

ALASKA 

Employees 

Resident of another State 

Home leave 

Employee stationed in Alaska or Hawaii whose place of actual resi- 
dence is located in another of 50 States or Dist. of Columbia upon com- 
pletion of agreed period of service and before serving another tour of duty 
after admission of Alaska and Hawaii into Union in accordance with 





INDEX DIGEST 


ALASKA—Continued 
Em ployees—Continued 
Resident of another State—Continued 
Home leave—Continued 
provisions of Bur. of Budget Cir. No. A-56, which have force and effect 
of law, may be authorized home leave travel to another location in any 
one of 50 States, including State in which stationed, or Dist. of Columbia. 
However, regulations do not provide for travel to various locations for 
personal reasons, and election of alternate leave location should be speci- 
fied in advance of travel, with reimbursement to employee restricted to 
actual cost, not to exceed constructive cost to place of actual residence. 
37 Comp. Gen. 119, distinguished 
Separation, etc. 
Other than resident of Alaska 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of Co- 
lumbia may be authorized travel and transportation upon separation to 
another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B—156524, May 20, 1965 
Resident of Alaska 
Employees who are stationed and reside in Alaska or Hawaii may not 
be authorized vacation leave travel and transportation expenses to 
another location in State of their residency, long-established rule that 
travel and transportation expenses are not authorized for employee 
appointed to duty station at place in which he resides outside continental 


U.S., requiring that travel and transportation incident to appointment, 
separation, or leave may not be authorized under 5 U.S.C. 5722, 572, 
or 5729, for employee assigned to post of duty in Alaska or Hawaii, 
whose place of residence at time of assignment is located in same State_- 


ALASKA RAILROAD 

Employees 

Severance pay 

Involuntary separation requirement 

Although Alaska Railroad employees are civilian officers or employees 
in or under executive branch of Govt. and are eligible for severance pay 
under sec. 9 of Federal Employees Salary Act of 1965, when furloughed 
and placed on retention rosters complying with Veterans’ Preference Act 
of 1944 and entitled to restoration in order of seniority, coverage under 
Govt. life insurance without charge for up to 1 year, and medical benefits 
for 4 months, they are not eligible for severance pay, 1965 act prescribing 
that to qualify for severance pay employee must be involuntarily 
separated from service and containing no reference to severance pay for 
employees involuntarily placed in furlough or other nonpay status- --- 

ALLOWANCES 

Family. (See Family Allowances) 
Quarters. (See Quarters Allowance) 
Temporary lodging allowance 

Military personnel. (See Station Allowances, military personnel, 

temporary lodgings) 
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AMERICAN BATTLE MONUMENTS COMMISSION 


Contract authority 


Outside the United States 

American Battle Monuments Commission under its authority to con- 
tract for services and supplies outside of, or for use outside U.S. may 
consider Island of Guam—defined in 48 U.S.C. 1421la as “incorporated 
territory of United States’’—and Okinawa—one of Ryukyu Islands 
which is under administration of U.S.—to be outside U.S., legislative 
histories pertaining to Commission indicating that had Congress intended 
to include Islands in term “United States,” it would have used qualifying 
phrase “its territories and possessions’’ __- ‘ — Sets a 

Congress in act of Mar. 4, 1923, as amended, which established Ameri- 
can Battle Monuments Commission, using term ‘‘United States” alone 
in some instances and together with phrase ‘‘territories and possessions” 
in others, if term ‘‘United States’? was intended to include phrase “‘terri- 
tories and possessions,’’ use in some instances of phrase ‘‘territories and 
possessions’”’ would be superfluous. Therefore, as statute should be con- 
strued so no part will be superfluous, unless provision is result of obvious 
mistake or error, under authority of Commission to contract for supplies 
and services outside of, or for use outside U.S. (36 U.S.C. 138b), without 
use of qualifying phrase ‘‘territories and possessions,’ Island of Guam 
and Island of Okinawa may be considered outside U.S 


MERICAN SAMOA 
Status 

Damage reimbursement 

Govt. of American Samoa considered territory and not instrumentality 
of U.S., revenues of Samoa, although mingled with appropriated funds 
and grants-in-aid received from U.S., are available for payment of claim 
asserted against Samoan Dept. of Education for storage losses of donated 
agricultural commodities, rule that one Federal agency may not pay 
damages to another premised on concept that ownership of Govt. prop- 
erty is lodged in single entity, Federal Govt. rather than various depart- 
ments and agencies and, therefore, Govt. cannot seek reimbursement 
from itself, having no application 

ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPOINTMENTS 

Presidential 

Effective date 

President:al appointee to be member of Subversive Activities Control 
Board who does not intend to take oath of office or enter on duty until 
sometime after date of issuance of commission following Senate confir- 
mation is not regarded as qualifying for office until acceptance of office 
by taking oath or performing duties and, therefore, predecessor member 
who continues to perform duties of office after expiration of term and 


586 


after date of successor’s commission may be paid compensation until 
day preceding appointee taking oath or entering on duty under sec. 12(a) 
of Subversive Activities Control Act of 1950, 50 U.S.C. 791(a), which 
provides for continuation of service of members until successor is ap- 


pointed and qualified 
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APPOINTMENTS—Continued 
Status 

“*TAPER”’ 

Retired officer of Regular component of armed services who was 
given “TAPER” appointment (temporary appointment pending estab- 
lishment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which has original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment---- 


APPROPRIATIONS 
Apportionment 
Unused funds 


Reapportionment 
Unused funds apportioned to State for operation of School Breakfast 


Program and Nonfood Assistance Program authorized by Child Nutrition 
Act of 1966, properly may be further apportioned in accordance with 
formula provided in sec. 4 of National School Lunch Act, 42 U.S.C. 
1753, for initial apportionment of appropriated funds, absent evidence 
of contrary intent in legislative history of Lunch Act. However, sec. 4 
formula applying to School Breakfast Program only when fiscal year 
appropriation exceeds limitation prescribed, lesser amount having been 
appropriated for 1967 fiscal year, any unused 1967 funds are not available 
for further apportionment under sec. 4 formula until remaining States 
have been given opportunity to share in unused funds up to sum they 
would have been entitled to receive had prescribed limitation not subject 
to sec. 4 formula been appropriated for program 

Augmentation 

Gifts, etc. 

Reimbursement for travel, subsistence, and other expenses to an 
officer or employee officially directed to participate in convention, 
seminar, or similar meeting sponsored by “associations of regulated 
industries” for mutual interest of Govt. and association may be charged 
to employing agency’s appropriation. However, in absence of statutory 
authority to accept gifts, any augmentation of agency’s appropriation 
by acceptance of gift or donation would be unauthorized-____...----- 

Property loss or damage collections 

Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to mis- 
cellaneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage 
or loss occurred is in excess of cost of repairs, or replacement, amount 
deducted from bill to cover such costs remains in appropriation, amounts 
withheld from carrier’s freight bills other than one for shipment in 
which damage occurred may not be transferred from miscellaneous 
receipts to “‘no-year” fund account charged with original cost of property 
and costs of repair, “no-year”’ fund not overcoming general rule and 
exception to rule; therefore, amount recovered for property damage 
may not be deposited to augment ‘‘no-year’’ account 
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APPROPRIATIONS—Continued 
Availability 
Advance payments. (See Payments, advance) 
Expenses incident to specific purposes 
Privately owned property improvement 
In absence of such statutory authority as Pub. L. 89-115, approved 
Aug. 9, 1965, authorizing for limited period of time research contracts 
with provision for needed related facilities, criteria established in 42 
Comp. Gen. 480 must be strictly complied with in order not to contravene 
general rule that appropriated funds may not be used for permanent 
improvement of privately owned property, criteria requiring that 
research contemplated be necessary to accomplish purposes of appro- 
priation, that contractor selected possess the most adequate facilities, 
personnel, and professional proficiency, that climate, if important to 
research, be ideally suitable for project, that cost of permanent improve- 
ments must be nominal in comparison with total contract cost, and 
improvements will not be useful or beneficial to contractor after 
completion of contract 
New projects 
Preliminary administrative functions prior to appropriations therefor 
New duties imposed upon National Science Foundation under National 
Sea Grant College and Program Act of 1966 are so related to basic re- 
search and education purposes of National Science Foundation, that 
expenditures incident to new program, which were approved too late to 
permit submission of request for appropriations before adjournment of 
89th Cong., may be defrayed from appropriations currently available to 
Foundation 
Plastic holder for credentials 
Costs for engraved plastic holder containing employee’s credentials 
which is to be presented to career employee at retirement may be con- 
sidered expenses for honorary recognition of employees’ service within 
meaning of Government Employees Incentive Awards Act, 5 U.S.C. 
4501, and, tnerefore, such expenses may be paid 
Private property improvement, repair, etc. (See Property, private, 
Federal funds for improvements, repairs, etc.) 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (See Funds, Federal grants, 
etc., to other than States) 
Obligation 
Medical cost 
Simplification of procedure for providing fe2-basis outpatient treat- 
ment and other medical services to veterans with service-connected 
disabilities by furnishing eligible veterans with identification (ID) cards 
for presentation to physician is approved, ID card to contain expiration 
date, veteran’s name, signature, claim number and disabilities, together 
with dollar limitation on medical costs and billing instructions, thereby 
permitting medical costs to be charged to appropriation current at time 
invoice is accepted by qualified employee, resulting in savings to Govt. 
through elimination of offer and acceptance concept under old procedure 
which created obligation on Govt. to pay at time medical services were 
performed 
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APPROPRIATIONS—Continued 

Specific v. general 

Rentals in District of Columbia 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 40 
U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid 
from appropriated funds, and prohibition in 40 U.S.C. 34 not overcome 
by statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails 
over general administrative authority conferred by sec. 11(e) of 1950 
act on Foundation 


BIDDERS 

Preference 

Invitation canceled and procurement negotiated 

Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable prices, 
negotiation of procurement under 10 U.S.C. 2304(a) (10) is not required 
by statute, regulation, or decision to be limited to two firms submitting 
technical proposals under canceled procurement on basis of time and 
money expended by bidders to demonstrate technical competency 
during first step of proposed procurement in view of fact that other 
bidders participating in future negotiations would be required to demon- 


strate competency 360 


Qualifications 

Administrative determinations 

Finality 

Administrative determination that contractor is capable of producing 
in accordance with contract requirements is question of fact that is 
accepted by GAO in absence of evidence determination was based 
upon error, fraud or favoritism, and determination by contracting 
officer based on affirmative preaward survey that low bidder is respons- 
ible bidder therefore will not be questioned 

Propriety 

Contracting officer who is satisfied that proposed contractor is quali- 
fied on basis that although tooling necessary to perform contract had 
not been acquired at time of preaward survey, arrangements for tooling 
will have been completed by time of contract performance, that change 
in place of performance is result of change in workload and not indi- 
cation of nonresponsibility, and that contractor who experienced prior 
difficulties on similar contract is presently capable of performing, has 
legitimately exercised discretionary powers, and contracting officer’s 
finding contractor was responsible not having been arbitrary, capricious 
or without substantial basis of fact, any later determinations as to 
contractor’s ability to meet delivery dates is for determination by 
contracting officer, who can terminate contract for default if necessary - 
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BIDDERS—Continued 
Qualifications—Continued 
As bid evaluation factor 
Common carrier used by bidder 
In evaluation of f.o.b. origin bids, use of preferential rates offered 
to Govt. by common carriers pursuant to sec. 22(1) of Interstate Com- 
merce Act, 49 U.S.C. 22, is required under par. 1—-1313 of Armed Serv- 
ices Procurement Reg. without evaluating responsibility of carrier, 
who possessing certificate of public necessity from Interstate Commerce 
Commission is presumed to be fit, willing and able to perform in accord- 
ance with requirements, rules and regulations of commission 
Delivery capabilities 
While determination of bidder responsibility is primarily an adminis- 
trative function that will not be disturbed by GAO absent showing 
that determination is arbitrary, capricious, or without substantial basis 
in fact, prior delinquencies of whatever nature on part of bidder should 
be one of important factors considered in determining present responsi- 
bility, especially in case where earliest possible delivery of procurement 
is stated to be crucial______...------ 
License requirement 
Bidders not licensed prior to bidding 
Fact that bidders offering to purchase radioactive machine tools were 
not licensed to decontaminate tools before submitting bids did not 
preclude consideration of bids under invitation providing that 
“if successful”? bidder must possess license authorizing him to receive 
by-product material, and requirement concerning responsibility of 
prospective contractors and not responsiveness of bids, awards 
made under invitation are valid. However, license requirement must 
be met by successful bidders prior to removal of equipment- -- - - - 
Subcontractor but not prime contractor licensed 
Under invitation for sale of radioactive machine tools requiring bidders 
“if successful” to be licensed to decontaminate tools, prospective 
purchasers who arrange for performance of decontamination process 
by licensed subcontractors prior to bidding are qualified and 
responsible bidders that are eligible for contract awards in absence 
of either statutory or contractual prohibition precluding sub- 
contracting to meet license requirement, and whether decontamina- 
tion process is affected by prime contractor or through services of 
subcontractor, prime contractor is responsible to Govt. for per- 
formance of contract 
Time for compliance 


The rule that matters relating to responsibility of bidder which do not 
affect prices, quantity and quality of procurement and which are 
not prejudicial to other bidders may be furnished after bid opening 
is equally applicable in surplus sales disposal where statutory 
authority for sale is similar to statutory authority for procurement 
of supplies and services. Therefore, under sales invitation requiring 
purchasers of radioactive machine tools to be licensed to decon- 
taminate tools—requirement concerning responsibility—time for 
compliance with license requirement may be as late as time for 
performance. However, award conditioned on purchaser obtaining 
license prior to removal’ of equipment, in event condition is not 
met contract is void ab initio 
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BIDDERS—Continued 

Qualifications—Continued 

Security clearance 

Under invitation soliciting bids on both 1-year and 3-year procurement 
basis to furnish guard services by personnel cleared for security, although 
rejection of low single year procurement bid for failure to obtain security 
clearances within week between initiation of preaward survey and con- 
tract date was unreasonable in view of time element, uncertainty that 
clearances were required by contract date, and need for security clearance 
actions to await facility clearance, award of contract on 3-year basis 
will not be canceled, protest to award having been untimely delayed, and 
preparation and clarification of unsuccessful bid having contributed to 
its rejection. However, future procurements will clarify security obliga- 
tions of prospective contractors___.....----------------- wai ini aa 

Where security clearance of personnel is required, bids on proposals 
should be solicited in ample time, and contain sufficiently definite 
statements, to enable prospective contractors to take whatever action 
is necessary to establish their ability to satisfy requirements respecting 
responsibility for and timeliness of initiating security clearance pro- 
cedures, and making arrangements for employment of required cleared 
personnel prior to award of contract 


Small business concerns 
Nonreferral for certification justification 
Administrative determination delays 
Rejection of low bid without referral to Small Business Admin. 
(SBA) as prescribed by par. 1-705.4, Armed Services Procurement Reg. 


because of urgency of procurement does not affect legality of award to 
next low responsive, responsible offeror, matter coming within purview 
of par. 1-705.4(c)(iv) permitting exception to SBA certificate of com- 
petency procedures, notwithstanding contracting officer delayed 
approximately 1 month after receiving adverse preaward survey on low 
bidder before issuing written determination of nonresponsibility and 
written nonreferral certificate required by par. 1-705.4(c) (iv), regulation 
imposing no time limitation on contracting officer for arriving at deter- 
mination of bidder nonresponsibility. However, to avoid possible cir- 
cumvention of Small Business Act, amendment of regulation is desirable - 
Responsibility v. bid responsiveness 

Under specifications requiring minimum page print production guar- 
antee, failure of low bidder to execute guarantee clause is omission 
that goes to responsiveness of bid and not to responsibility of bidder, 
and verbal assurance of low bidder after bid opening of intent to comply 
with production requirement not having been for consideration, con- 
tract award to low bidder should be canceled, guarantee of compliance 
with at least minimum production requirement affecting not only 
quantity of work to be delivered, but possibly also price, and nonre- 
sponsive bid not constituting offer for acceptance, permitting low bid 
to be made responsive after bid opening was tantamount to permitting 
bidder to submit new bid 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
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BIDS 

Acceptance time limitation 

Extension 

After expiration 

Award of contract to low bidder who after expiration of 60-day bid 
acceptance period extended bid acceptance time is valid award, bidder 
willing to accept award on basis of bid as submitted having waived 
right to refuse to perform under contract award, and waiver of time 
limitation not compromising integrity of competitive bidding system 
or prejudicing only other bidder, rejection of all bids and cancellation 
of invitation is not required 

Failure of contracting officer to request acceptance 
period from only other bidder under invitation for bids, whose bid 
price greatiy exceeded that of low bidder does not violate par. 2—404.1(c) 
of Armed Services Procurement Reg. relating to requesting time ex- 
tensions from bidders should administrative difficulties be encountered 
after bid opening which might delay award beyond bidders’ acceptance 
periods, and contracting officer having duty to request extension of 
bid acceptance time only from ‘‘several lowest bidders,’ second low bid 
so much higher in price than acceptable low bid is not within scope 
of regulation 

Responsiveness of bid 

Under invitation for bids requiring bid to remain available for accept- 
ance by Govt. for at least 60 days, bid offering 30-day acceptance period 
is nonresponsive bid that may not be corrected. To permit bidder to 
change, add to, or delete material provision after bid opening would be 
tantamount to submission of new bid and, therefore, only bid mistake 
in responsive bid may be corrected. Extension of bid acceptance time 
provided under par. 2—404.1(c) of Armed Services Procurement Reg. 
for delays arising due to administrative difficulties experienced after 
bid opening, or allowed incident to bid protest, may not be employed 
to defeat requirement that bid in order to be considered for award 
must comply with terms of invitation 

Failure to comply 

Invitation for bids providing that failure to read instructions will be 
at risk of bidder, and prescribing 60-day bid acceptance period unless 
otherwise indicated, where reference to clause 712 of bid schedule— 
mandatory 60-day bid acceptance provision—did not cite page number, 
and bid schedule failed to list clauses numerically and contained clause 
requiring offer of definite acceptance period, is not ambiguous invitation, 
bidder having responsibility to request prebid interpretation of invita- 
tion. Therefore, offer of 30-day bid acceptance period for required definite 
period of 60 or more days having been nonresponsive to invitation, bid 
may not be considered for award 
Alternative 

Multitechnical proposals 

Erroneous approval of alternate items of equipment offered in addition 
to basic proposals under step 1 of 2 step advertised procurement en- 


couraging bidders to submit multiple technical proposals does not preclude 
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BIDS—Continued 

Alternative—Continued 

Multitechnical proposals—Continued 
consideration of low multiple technical proposals containing alternate 
items, accepted technical proposals containing different types of equip- 
ment in lieu of first or recommended choices being akin to offering 
“essentially different technical approaches’ prescribed by par. 
2-503.1(a)(x) of Armed Services Procurement Reg. Therefore, deviation 
of alternate offerings from what is generally understood to be “‘multiple 
technical proposals,’”’ cured by unqualified acceptance, procurement 
agency having invited separate bids on acceptable proposals, has option 
of electing alternate desired 
Bid form 

Failure to enclose in sealed envelope 

Evidence submitted by low bidder stating that bid was among doc- 
uments sent by certified mail in envelope which procuring activity reports 
contained only transmittal letter and brochure but no bid does not estab- 
lish that envelope containing bid was received by procuring activity so as 
to be sufficient to overcome prima facie showing of nonreceipt of bid by 
procuring office 

Variances in terms 

Provision of specification to effect that when total amounts shown on 
price breakdown sheet and bid form differ bid form prevails is not for 
application where information sheet submitted with bid is considered 
additional to price breakdown sheet and modification of bid price. Nor 
would provision be for application if additional sheet were to be con- 
sidered cost breakdown modification, bidder having even if not conform- 
ing with bid form requirements indicated intent to modify its bid. There- 
fore, fact that invitation provides that one amount is to prevail over 
another amount is not always critical factor 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 

ticular make) 
Buy American Act 

Foreign product determination 

Packaging not manufacturing 

In evaluation of 50% factor favoring domestic articles which is imposed 
by pars. 6-102.2 and 6-104.4 of Armed Services Procurement Reg. to 
alleviate impact on Nation’s balance of international payments—flow of 
gold—bottling and packaging in U.S. of tablets manufactured from 
sulfadiazine secured from foreign source is not manufacturing process 
within meaning of Buy American Act, 41 U.S.C. 10a-d, whether fur- 
nished by contractor, subcontractor, or materialman, so as to remove 
foreign-end product from restrictions of act, process of packaging or 
packing manufactured-end articles for Govt. use, or placing of articles 
into storage containers which serve no special function in use of article 
not being considered additional ‘manufacturing’’ process. Therefore, 
sulfadiazine tablets, a foreign article under act, cannot be transformed 
into American item by being put into American bottles. Overrules 43 
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BIDS—Continued 

Competitive system 

Ambiguous bids 

Reservation to Govt. in invitation to bid of right to make award to 
responsive bidder offering closest delivery time to required delivery date 
when no responsive bid meeting delivery date specified is received is 
ambiguity, provision not meeting standards of sec. 1—1.316—2(c) of 
Federal Procurement Regs., as bidder is left to guess at extent of devia- 
tion which will satisfy Govt., and reservation detrimental to competi- 
tive bidding system, reserved right of Govt. should be eliminated from 
bad Gonna. 42 Gene. Gon. 600, modified... . .. 1s ences cee eee cue. 

Defective specifications 

Although ordinarily invitation for bids providing erroneous drum 
weight for evaluation of f.o.b. origin bids would be considered defective, 
requiring readvertisement of invitation, as erroneous weight would not re- 
flect true cost to Govt. of destination delivery, factor essential in select- 
ing low bidder, where under invitation for delivery to two destinations, 
upon correction of weight defect to one destination competition is not 
adversely affected, award may be made to low bidder remaining low 
after correction; however, correction of drum weight error to second 
destination adversely affecting another bidder, that portion of invitation 
should be canceled and procurement resolicited with guaranteed shipping 
weight requirement included in reissuance of invitation for bids- - 

Exclusion of brand name manufacturer 

Although assignment of priority designation permits use of “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 2304 
(a) (2) without further justification, and contracting officer has consider- 
able discretion to determine extent of negotiation consistent with exigency 
of situation, failure to solicit quotations from manufacturer of equip- 
ment specified in brand name or equal provision of invitation for pro- 
curement reserved for smal) business concerns without giving manu- 
facturer opportunity to protest size classification that excluded considera- 
tion of its brand name product was inconsistent with 10 U.S.C. 2304(g) 
and par. 3-202. 2, Armed Services Procurement Reg., maximum compe- 
tition required not having been obtained due to failure to solicit proposal 
from brand name manufacturer soa Re inate ee 


Exclusion of current contractors 

Determination and notification subsequent to issuance of invitation 
for bids to preclude contractors with whom orders had been placed for 
piece of equipment essential to operation of Bonneville Power Admin. 
(BPA) project from current procurement in order to diversify purchases 
and test performance reliability of available equipment on market is 
within broad authority of BPA Administrator to improve Bonneville 
power system, and 16 U.S.C. 832g prescribing manner in which supplies 
are to be purchased not limited by any other advertising statutes, 
“opportunity for competition” provision of section was met by bids 
received from other than precluded contractors. Although invitation 
should have provided notice that equipment of same type on order 
would be unacceptable, no one having been prejudiced by omission, 
there is no objection to rejection of bid of precluded contractor 
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BIDS—Continued 
Competitive System—Continued 

Federal Supply System misuse 

Under Federal Supply Schedule (ISS) contract imposing $50,000 limi- 
tation on orders and listing two suppliers of film inspection machines, 
purchase by Army of higher priced only commercial item on FSS by 
splitting requirements into several orders to avoid limitation—manda- 
tory on defense agencies even though not obligated to use FSS—violates 
basic concepts of competitive bidding and in effect is sole-source negotia- 
tion without finding required by 10 U.S.C. 2310, notwithstanding there 
is no prohibition against purchase of commercial item considered essential 
even when it is believed that formal solicitation of bids would elicit 
responsive offers from other than one remaining, but unsatisfactory 
FSS source. However, to protect interests of Govt., proper procedure 
would have been to negotiate procurement under 10 U.S.C. 2304(a) (10) 
on basis that it was impracticable to obtain competition 

Government-owned equipment use 

Acceptance of proposal made by bidder on urgently needed procure- 
ment during presolicitation conference to use rent-free Govt-owned 
facility already in its possession under another Govt. contract, without 
amending solicitation to inform bidders that use of Govt-owned facility 
would be permitted, subject to par. 13-402 of Armed Services Procure- 
ment Reg. requiring evaluation factor to be established to eliminate 
competitive advantage from rent-free use of Govt. property, was not 
prejudicial to bidder who did not have use of Govt. plant available to 
produce procurement, even though there is no excuse for failure of 
contracting officer to advise all bidders that use of Govt-owned facility 
would be permitted 

Although competitive advantage to be gained by bidder furnished or 
permitted to use Govt. property or facilities was to be offset, bidders 
should have been advised in advance, pursuant to sec. 13-506 of Armed 
Services Procurement Reg., of offsetting evaluation factors so factors 
could be taken into account in preparing bids. However, even though 
bidder was not advised of offsetting evaluation factors that would have 
affected its estimate of competitor’s bid, bidding competition was not 
invalid, failure to disclose offsetting factors not having given successful 
bidder improper competitive advantage 

Impracticable to obtain competition 

Negotiation of procurement. (See Contracts, negotiation, compe- 
tition, impracticable to obtain) 

Inadequacy of drawings, technical data, etc. 

Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of 
sole-source procurement with contractor delinquent under current con- 
tracts although justified on basis that formal Determinations and 
Findings authorized sole-source procurement pursuant to 10 U.S.C. 
2304(a) (13) and (a) (14), as contractor even though incapable of meeting 
revised schedule could produce equipment sooner than any other bidder, 
and as time did not permit updating of inadequate drawings that had 
been modified to conform with production drawings of contractor, 
award violates letter and spirit of procurement statutes and regulations, 
and future procurements, after review of suitability of modified draw- 
ings, should be secured on competitive basis 


277-066 O-68—60 
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BIDS—Continued 

Competitive systems—Continued 

Inadequacy of drawings, etc.—Continued 

Fact that contracting officer of procuring agency, under par. 14-205 
of Armed Services Procurement Reg. is required to obtain from using 
activity approval for waiver of specification deviations that are reported 
by inspector, was unaware of inadequacy of data package until too 
late to have effect in current procurement does not justify sole-source 
procurement situation created by contractor under other procurements 
by means of unilateral specification changes, and subsec. (d) of par. 
1—1202, which provides for mandatory use of applicable Federal or 
coordinated military specifications, requiring revision of inadequate 
specifications ‘‘to obviate necessity for repeated departures from speci- 
fications,’’ noncompliance with par. 1-1202(d) was prejudicial to other 
bidders 

Multi v. single year procurement 

Small business ¥. large business concerns 

Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement of multi-year basis, and option 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental 
to competitive bidding system, small business concerns having submitted 
multi-year as well as single-year bids at competitive prices 

Award of multi-year contract to large business concern where small 
business concern was low bidder on single-year procurement require- 
ments under invitation soliciting bids on both bases was not prejudicial 
to small business concern, nor did award subvert integrity of procure- 
ment process, submission by small business concerns of both multi-year 
and single-year bids evidencing multi-year procedure encouraged small 
business concerns to compete with large business concerns for items 
on which high start-up costs might normally keep small business concern 
from bidding on single-year basis 

Needs v. competition 

Determination and notification subsequent to issuance of invitation 
for bids to preclude contractors with whom orders had been placed for 
piece of equipment essential to operation of Bonneville Power Admin. 
(BPA) project from current procurement in order to diversify purchases 
and test performance reliability of available equipment on market is 
within broad authority of BPA Administrator to improve Bonneville 
power system, and 16 U.S.C. 832g prescribing manner in which supplies 
are to be purchased not limited by any other advertising statutes, 
“opportunity for competition” provision of section was met by bids 
received from other than precluded contractors. Although invitation 
should have provided notice that equipment of same type on order 
would be unacceptable, no one having been prejudiced by omission, there 
is no objection to rejection of bid of precluded contractor 
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BIDS—Continued 

Competitive Systems—Continued 

Two-step procurement 

Competition sufficiency 

Discontinuing two-step procurement procedure pursuant to par. 3- 
210.2(iii), Armed Services Procurement Reg., and negotiating contract 
with firm whose specifications for only technically acceptable equipment 
offered had been used to draft first step of procurement to define minimum 
needs of Govt. was not improper, anticipated participation of manu- 
facturers that could match major advancements made in equipment 
not having resulted, and although failure of two-step advertising effort 
generated sole-source procurement, intent of procedure was not to 
eliminate competition, notwithstanding competition under first step 
may have been restricted to some extent, nor to circumvent difficult 
task of sole-source justification 
Delivery provisions 

Evaluation. (See Bids, evaluation, delivery provisions) 
Deviations from advertised specifications. (See Contracts, specifications, 

deviations) 
Discarding all bids 

Changed conditions, etc. 

Compatibility of new with existing equipment 

Compliance with compatibility of equipment requirement in perform- 
ance type specifications for expansion of coaxial switching system, where 
end result desired was indicated without including designs particularly 
describing each component, and bidders were not required to submit 
descriptive literature, engineering data, or any indication of how specifi- 
cations would be met, must be determined before equipment offered 
by low bidder may be accepted. If function to be served by whole system 
can be met with equipment which need not be compatible, then all bids 
should be rejected and procurement readvertised to reflect this determi- 
nation, and future bidders should be required to submit enough infor- 
mation to provide basis for evaluating equipment offered against needs 
of Govt 

Competition insufficient 

Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable 
prices, negotiation of procurement under 10 U.S.C. 2304(a) (10) 
is not required by statute, regulation, or decision to be limited to 
two firms submitting technical proposals under canceled procurement on 
basis of time and money expended by bidders to demonstrate technical 
competency during first step of proposed procurement in view of fact 
that other bidders participating in future negotiations would be required 
to demonstrate competency 360 

Where negotiation of contract is justified under more than one of 
numbered exceptions in 10 U.S.C. 2304(a), GAO will not ordinarily 
substitute its judgment for that of contracting agency, and therefore 
after cancellation of invitation for bids by contracting officer because 
substantial difference in bid prices received indicated competition had 
been inadequate to insure reasonable price, fact that contract was 
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BIDS—Continued 
Discarding all bids—Continued 
Competition insuficient—Continued 
negotiated under sec. 2304(a)(10)—impracticable to obtain competition 
by advertising—rather than sec. 2304(a)(15), providing for negotiation 
after advertising when head of agency determines bid prices unreasonable, 
will not be questioned, notwithstanding negotiation under sec. 
2304(a)(15) would have been justified, substantial difference between 
bid prices supporting assumption specifications were inadequate to 
obtain competition by formal advertising 
Late bid opened 
Although inadvertent opening of late bid was unfortunate and put 
bidder to expense of securing adequate financing, that alone does not 
justify disregarding injunction of par. 2-404.1 of Armed Services Procure- 
ment Reg. against withholding award from lowest responsible and re- 
sponsive bidder without compelling reason to reject all bids and cancel 
invitation 
Readvertisement justification 
Expired wage rates 
Cancellation and readvertising of painting procurement after bid 
opening on basis of expiration of minimum wage determinations without 
requesting extension of determinations was warranted to satisfy Govt.’s 
needs and to give all bidders equal opportunity where specifications 
revised to include samples and testing of paint, and liquidated damages 
affected bid prices, and absent fixing of amount or rate of liquidated 
damages in mandatory requirement prescribed by par. 18-113 of Armed 
Services Procurement Reg., inclusion of liquidated damages provision 
was necessary. However, in future contracting officers should request 
extension of wage determinations pursuant to par. 18—-704.2(a)(3), as 
soon after bid opening as it is recognized that it will not be feasible to 
make award before expiration of wage rates included in specifications__ 
Specifications defective 
Partial invitation cancellation 
Although ordinarily invitation for bids providing erroneous drum 
weight for evaluation of f.o.b. origin bids would be considered defective, 
requiring readvertisement of invitation, as erroneous weight would not 
reflect true cost to Govt. of destination delivery, factor essential in 
selecting low bidder, where under invitation for delivery to two destina- 
tions, upon correction of weight defect to one destination competition 
is not adversely affected, award may be made to low bidder remaining 
low after correction; however, correction of drum weight error to second 
destination adversely affecting another bidder, that portion of invitation 
should be canceled and procurement resolicited with guaranteed shipping 
weight requirement included in reissuance of invitation for bids 
Subcontracting listing requirements 
Invitation providing that prime contractors list specialty sub- 
contractor(s) for fabrication and setting of architectural cast stone, but 
defining “Specialty Subcontractor” as firm skilled in “installing items 
required by contract,’ and providing for installation of movable metal 
partitions without specifying that subcontractor is required to be 





INDEX DIGEST 


BIDS—Continued 

Discarding all bids—Continued 

Specifications defective—Continued 

Subcontracting listing requirements—Continued 

specialty subcontractor, able to perform all or specified portion of work 
with own forces, is considered an ambiguous invitation having resulted 
in one bidder listing manufacturer’s agent as subcontractor for partitions, 
another bidder listing itself as specialty subcontractor, and failure to 
list as specialty subcontractor the second-tier subcontractor to be used 
by listed fabricator stone specialty subcontractor to set stone. Therefore, 
specifications having been defective, bids or quotations should be re- 
solicited under provisions clearly and definitely setting out requirements 
SOR Tes DEO CIIIIGIIG in 5d cc eecntenccccncnssrineihesee 5 
Evaluation 

Alternate bases bidding 

Evaluation criteria 

Notwithstanding Letter Request for Technical Proposals on automated 
material handling system authorized and encouraged offerors to submit 
new designs and different basic approaches but omitted evaluation criteria 
required by par. 2-503.1, Armed Services Procurement Reg. for evaluat- 
ing any new design or different approach submitted, acceptance of low 
proposal will not be questioned, prospective contractors having been 
informed that acceptability of proposals presenting new designs or 
different approaches would be dependent upon fulfillment of basic 
requirements of specifications rather than full compliance with detail; 
however, future requests for proposals describing acceptable conventional 
type system, with prescribed evaluation criteria, and soliciting multiple 
or alternate proposals presenting new designs and different approaches 
should set forth specific criteria required by par. 2—503.1 for evaluation 
of new designs and different approaches 

Cost limitations 

In evaluating low bid for construction of bachelor officers’ quarters 
and mess under invitation imposing statutory limitation on cost of 
quarters, contracting officer properly considered as price deduction 
amount shown on only one of two otherwise similar sheets that accom- 
panied bid and which were submitted in addition to required price 
breakdown sheet, and modified price exceeding cost breakdown ceiling 
prescribed for quarters, ‘‘all other work” item being out of line with 
other bids and Govt.’s estimate, contracting officer properly requested 
review and permitted modification of original cost breakdown and, 
therefore, contract awarded is valid 

The unbalance between cost of constructing officers’ quarters and 
other work contemplated produced by permitting low bidder to modify 
its original cost breakdown to meet statutory limitation imposed on 
construction cost of quarters, spotlights error in statement of costs 
but does not come within purview of par. 18—110(c) of Armed Services 
Procurement Reg. providing protection against bidders unbalancing 
bids with view to overloading costs of other work so that costs on work 
governed by given dollar limitation will come within limitation, and 
mod ification of cost breakdown permitted was proper 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions 
Acceptance of other than required date 
Reservation to Govt. in invitation to bid of right to make award 
to responsive bidder offering closest delivery time to required delivery 
date when no responsive bid meeting delivery date specified is received 
is ambiguity, provision not meeting standards of sec. 1—1.316-2(c) of 
Federal Procurement Regs., as bidder is left to guess at extent of de- 
viation which will satisfy Govt., and reservation detrimental to com- 
petitive bidding system, reserved right of Govt. should be eliminated 
from bid form. 41 Comp. Gen. 599, modified............-..--...-... 
Carrier responsibility 
In evaluation of f.o.b. origin bids, use of preferential rates offered to 
Govt. by common carriers pursuant to sec. 22(1) of Interstate Commerce 
Act, 49 U.S.C. 22, is required under par. 1-1313 of Armed Services Pro- 
curement Reg. without evaluating responsibility of carrier, who possess- 
ing certificate of public necessity from Interstate Commerce Commission 
is presumed to be fit, willing and able to perform in accordance with 
requirements, rules and regulations of commission._........-.--------- 
Consolidation of shipments 
Consolidation of shipments of Govt-furnished property from two 
diverse points in U.S. to Canadian contractor not required by invitation 
nor pars. 1-1307 and 1—1308 of Armed Services Procurement Reg., pre- 
scribing consolidation of small shipments into carload or truckload lots 
at or near point of origin to provide for delivery in larger quantities at 
lower rate and normal storage-in-transit arrangements, contracting 
officer properly did not consider consolidation in bid evaluation, for with 
no guarantee two shipments would arrive at consolidation point on or 
about same time, storage-in-transit arrangement under which carrier 
retained control of one shipment awaiting delivery of second and stored 
retained shipment free of charge for undetermined period of time is not 
within contemplation of par. 1-1908.. 20 ccewnnosasnn-nscs------ 
Currency differentials 
The 3-pereent currency differential savings on shipments between 
Canada and U:S. is not for consideration in evaluation of bids where 
invitation provides for f.o.b. origin delivery under Govt. Bill of Lading 
(GBL) prescribing payment at destination—prepayment of transpor- 
tation charges prohibited by 31 U.S.C. 529—and contains no provision 
for prepayment of transportation charges by contractor or subcontractor. 
However, currency differential is for application to shipments of Govt- 
furnished property shipped from U.S. to plant of Canadian contractor 
under GBL requiring payment of transportation charges at Canadian 
Gontinatinn: Wy DARA PANGR ioc kinins dann come upnicionsnseeesncces® 
Desired and later cutoff dates 
Although award to low bidder offering delivery within 90 to 120 
days after receipt of order under invitation which, ambiguous as to 
whether maximum delivery schedule of 90 days was desired or whether 
offer of later delivery date would be without prejudice to evaluation of 
bid, inadequately informed bidders of standards their bids had to satisfy 
will not be disturbed as cancellation of award made to lowest bidder in 
good faith would not be in best interests of Govt., future invitations, 
when early delivery is not essential, should provide desired delivery 
date and later cutolf date.......ccccccccccccencccncccccscceseses= 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continued 
Erroneous 
Weight 
Although ordinarily invitation for bids providing erroneous drum 
weight for evaluation of f.o.b. origin bids would be considered defective, 
requiring readvertisement of invitation, as erroneous weight would not 
reflect true cost to Govt. of destination delivery, factor essential in 
selecting low bidder, where under invitation for delivery to two desti- 
nations, upon correction of weight defect to one destination competition 
is not adversely affected, award may be made to low bidder remaining 
low after correction; however, correction of drum weight error to second 
destination adversely affecting another bidder, that portion of invita- 
tion should be canceled and procurement resolicited with guaranteed 
shipping weight requirement included in reissuance of invitation for 
PE dist antankunsacmetocanccacdle seeaducbueteuee ea eeeeeeee 


Freight rates 
Erroneous 

Although correction of erroneous freight rates used by contracting 
officer displaces low bidder, contracting officer having in good faith 
relied upon transportation experts in his evaluation, and low bidder 
having no knowledge of error, contract voidable at option of Govt. 
need not be canceled due to high priority rating assigned to procurement_ 

“Helmet days” 

Where record shows reasonable basis for conclusion of contracting 
officer to award contract to second low bidder proposing more favorable 
overall delivery schedule on procurement of helmets for which public 
exigency existed and which was negotiated pursuant to 10 U.S.C. 
2304(a)(2), award made will not be disturbed simply because different 
method of evaluation—‘‘helmet-days’’—may have resulted in different 
conclusion, authority granted by sec. 2304(a) (2) to negotiate procurement 
because of critical importance of early delivery contemplating possibility 
of award to bidder offering best delivery schedule, even if not best price; 
however, administrative agency in future procurements should take 
steps to assure use of most meaningful and appropriate method for 
evaluation of competing delivery schedules 

Time limitation 

Under invitation providing maximum period of 210 days for delivery 
of final instruction manuals, submission of preliminary manuals “early 
enough to assure compliance with the contract delivery schedule,” 
30 days for review, and that desired 90 days for submission of manuals 
will control unless alternate time is specified, bid offering delivery in 
180 days in alternate time space is nonresponsive bid, for it would be 
impossible to submit preliminary manuals on maximum 180th day, 
allow 30 days for review, make corrections, and deliver final manuals 
within maximum delivery time of 210 days. Therefore, notwithstanding, 
general statement that preliminary manuals should be submitted early, 
contracting officer is required to construe alternate time of 180 days 
specified by bidder for delivery of manuals as definite offer that is in- 
compatible with maximum delivery date for final manuals 
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BIDS—Continued 
Evaluation—Continued 
Factors other than price 
Personnel 
Under invitation soliciting bids on both 1-year and 3-year procurement 
basis to furnish guard services by personnel cleared for security, although 
rejection of low single year procurement bid for failure to obtain security 
clearances within week between initiation of preaward survey and 
contract date was unreasonable in view of time element, uncertainty 
that clearances were required by contract date, and need for security 
clearance actions to await facility clearance, award of contract on 
3-year basis will not be canceled, protest to award having been untimely 
delayed, and preparation and clarification of unsuccessful bid having 
contributed to its rejection. However, future procurements will clarify 
security obligations of prospective contractors...........----------- 
Government equipment, etc. 
Equalization of competitive advantage 
Although competitive advantage to be gained by bidder furnished or 
permitted to use Govt. property or facilities was to be offset, bidders 
should have been advised in advance, pursuant to sec. 13-506 of 
Armed Services Procurement Reg., of offsetting evaluation factors so 
factors could be taken into account in preparing bids. However, even 
though bidder was not advised of offsetting evaluation factors that 
would have affected its estimate of competitor’s bid, bidding competition 
was not invalid, failure to disclose offsetting factors not having given 
successful bidder improper competitive advantage- 
Failure to indicate use 
Acceptance of proposal made by bidder on urgently needed procure- 
ment during presolicitation conference to use rent-free Govt-owned 
facility already in its possession under another Govt. contract, without 
amending solicitation to inform bidders that use of Govt-owned facility 
would be permitted, subject to par. 13-402 of Armed Services Procure- 
ment Reg. requiring evaluation factor to be established to eliminate 
competitive advantage from rent-free use of Govt. property, was not 
prejudicial to bidder who did not have use of Govt. plant available to 
produce procurement, even though there is no excuse for failure of 
contracting officer to advise all bidders that use of Govt-owned facility 
would be permitted 
Information after bid opening 
Notwithstanding preliminary sample of not less than one square 
yard of cheesecloth submitted with low bid met specification require- 
ments, bid was properly rejected on basis ten-pound sample submitted 
after bid opening did not satisfy Govt.’s specialized needs. As require- 
ment in invitation that only bidders meeting preliminary sample test, 
which eliminated consideration of unqualified bidders, would be re- 
quired to furnish larger sample for purpose of determining cheesecloth 
offered had persistent quality needed by Govt., was not prejudicial to 
low bidder, and did not result in unfair competition, even though it 
would have been desirable to evaluate bids without requesting further 
information, failure of larger sample submitted with low bid to satisfy 
specifications qualified bid, material deviation that may not be waived- - 
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BIDS—Continued 

Evaluation—Continued 

Multi v. single year procurements 

Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement on multi-year basis, and option 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental to 
competitive bidding system, small business concerns having submitted 
multi-year as well as single-year bids at competitive prices 

Option reserved to Govt. to increase single-year or first-year quantity 
of three program years procurement by 100 percent at stipulated unit 
price or lower, expanded to 50 percent optional increase on second and 
third program years requirements that is not factor in bid evaluation 
does not justify single-year award any more than multi-year award, and 
fact that in event of single-year award, option would afford Govt. ade- 
quate protection should its requirements increase during contract year prop- 
erly was not for consideration in determining to make award on multi- 
year, lower cost basis rather than to low bidder on single-year procure- 
ment, solicitation of bids for less than known requirements with intent of 
exercising option to fill requirements tending to result in higher unit 
SON. ceca dawhancnibdieideweeeweuwel eeeuseeease cn 

Where prior to authorizing use of multi-year procurement method, 
determination is made that lower prices could not reasonably be antici- 
pated under annual buys by reason of continuity of production or elim- 
ination of repetitive substantial start-up costs, and that design and 
specifications of item would not change to extent that would involve 
major impact on contract price, criteria in par. 1-322.1(c) of Armed Serv- 
ices Procurement Reg. has been met and determination, absent evidence 
of error, is proper 

Options 

Failure to bid on all option increments 

Failure of bidder to quote price for option increment under invitation 
warning that bidders must bid on all items may not be classed as mistake 
under par. 2-406.3 of Armed Services Procurement Reg., and even if 
inadvertent, omission is material deviation which depriving Govt. of 
substantive and valuable right to increase quantities justifies bid rejec- 
tion, notwithstanding quoted basic quantity price could be used for any 
option quantity awarded at time basic quantity is awarded, as that price 
could not be used for option quantities awarded after date of initial 


Patent royalty payments 

Regulatory procedure issued under authority of 42 U.S.C. 2473(b) (3), 
proposing to secure preprocurement license from patent holder and pay 
royalty to holder if patented item is procured from unlicensed source, 
amount of royalty to be considered in bid evaluation, is approved for 
trial period, future problems for resolution on basis of experience gained 
under procedure, and as all potential procurement sources will be solicited 
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BIDS—Continued 

Evaluation—Continued 

Patent royalty payments—Continued 
under procedure, purpose of 28 U.S.C. 1498, to assure Govt. private 
industry resources unfettered by private patent rights will not be re- 
stricted, rather, proposal to add license fee to bid or quotation of un- 
licensed supplier represents more realistic approach in determining most 
advantageous price to Govt. for item than possible when infringement 
damages are not considered 

Qualified bids. (See Bids, qualified) 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Forms 

Bid forms. (See Bids, bid form) 
Guarantees 

Failure to execute 

Production guarantee 

Under specifications requiring minimum page print production guaran- 
tee, failure of low bidder to execute guarantee clause is omission that goes 
to responsiveness of bid and not to responsibility of bidder, and verbal 
assurance of low bidder after bid opening of intent to comply with pro- 
duction requirement not having been for consideration, contract award to 
low bidder should be canceled, guarantee of compliance with at least 
minimum production requirement affecting not only quantity of work to 
be delivered, but possibly also price, and nonresponsive bid not constitut- 


ing offer for acceptance, permitting low bid to be made responsive after 
bid opening was tantamount to permitting bidder to submit new bid_- 
Late 


Identification of bid erroneous 

Low bid timely received in appropriate Govt. office, which contained 
in envelope identified as submitting bid under another invitation was 
not opened until after time scheduled for opening of bids, nevertheless, 
is eligible for award, bona fide error having been made by bidder, and 
contracting officer properly having disregarded possibility that bid 
might have been deliberately mislabeled in attempt to gain some ad- 
vantage, and acceptance of bid consummating valid and binding con- 
tract, there is no reasonable basis for terminating contract 

Invitation mailing requirements 

Noncompliance 

Late quotations on proposed cost-pl1s-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Re- 
quest for Proposals pursuant to par. 3-506(d) of Armed Services Pro- 
curement Reg. may not be considered even though proof of mailing 
can be established by other means, late bid rules having been made 
applicable to quotations by par. 3-506(f), although quotation is not 
offer which can be accepted by Govt. to form binding contract, and 
rules making no exception for cost-plus-a-fixed fee contracts, reasonable 
cut-off date being necessary even in cases with little or no competition, 
quotations, neither technically competent nor low in price, may not be 
considered on basis of “extreme importance’ to Govt.; therefore, strict 
compliance with certified or registered mail requirement, reasonable 
and necessary constituting higher degree of proof than postmark of 
limited evidentiary value, requires rejection of late quotations 
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BIDS—Continued 

Late—Continued 

Mail delay evidence 

Bidder not responsible 

Failure to fully comply with par. 2-303 of Armed Services Procure- 
ment Reg. providing for obtaining evidence of timely mailing prior to 
consideration of late bid does not require cancellation of award, subse- 
quent investigation producing sufficient evidence to show that late 
receipt of bid was occasioned by post office using first-class mail when 
bidder paid for and requested airmail transportation, and error beyond 
control of bidder, fact that bid envelope was not marked airmail should 
not be given undue weight 

Certified mail 

When certified mail receipt fails to show ink entry of time bid is 
mailed and initials of postal employee receiving item and responsible 
for entry as required by par. 2—303.3(b) of Armed Services Procurement 
Reg., bid is considered to have been mailed last minute of date shown 
in postmark on receipt, 5 p.m., and as bid so mailed would not arrive 
until after bid opening, it does not qualify for consideration as late bid, 
even though letter from post office tends to establish timely mailing, 


requirements of par. 2—303.3(b), only acceptable evidence for certified 
mail, not having been satisfied 


Opening of bid effect 

Although inadvertent opening of late bid was unfortunate and put 
bidder to expense of securing adequate financing, that alone does not 
justify disregarding injunction of par. 2—404.1 of Armed Services Pro- 
curement Reg. against withholding award from lowest responsible and 
responsive bidder without compelling reason to reject all bids and cancel 
invitation 

Public opening 

When bidder is not responsible for late arrival of his bid, and bid 
is made available for public inspection to same extent as other bids 
received, public opening of late bid is not required under 10 U.S.C. 
2305(c), as integrity of bidding system is fully protected upon estab- 
lishing late arrival of bid was due to no fault of bidder, and by making 
bid available for public inspection 

Telegraphic modifications 

Mishandling by Government 

Telegraphic bid price modifications displacing low bid, which were 
received after opening of bids for construction of nursing home unit 
at Veterans Admin. Hospital may be considered, bidder having for- 
warded modifications sufficiently early to have been timely delivered, 
and although observance of lunch hour at Western Union Office that 
delayed delivery is condition of service bidder should have anticipated, 
fact that telegrams received at hospital over teletype machine approx- 
imately 15 minutes before scheduled bid opening time were not com- 
municated immediately to bid office but were delivered via routine 
mail facilities constitutes mishandling by Govt. within meaning of 


Normal v. abnormal delay 
Second telegraphic modification increasing bid price, as did first 
telegraphic modification, bid remaining low bid, which was delayed 
by “jam up” of Western Union lines and delivered after bids were 
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BIDS—Continued 
Late—Continued 
Telegraphic modifications—Continued 
Normal v, abnormal delay—Continued 
opened, low bidder confirming bid price, as increased by both tele- 
grams, may not be considered under rule that bidder must anticipate 
business volume and bear responsibility for late arrival when unable 
to establish handling of message was other than routine; therefore, 
second increase in price disregarded, confirmation of bid price as 
increased by both telegrams may not be considered, and mistake 
appearing to have been made by bidder, sec. 1-2.406 of Federal 
Procurement Regs. dealing with mistakes in bid should be followed 
and bidder requested to verify bid price as increased by first tele- 
graphic modification, and any allegation of error made by bidder 
processed in accordance with regulation 
Letter Requests for Technical Proposals 
Two-step procurement. (See Bids, two-step procurement) 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Identification of bid 
Low bid timely received in appropriate Govt. office, which contained 
in envelope identified as submitting bid under another invitation 
was not opened until after time scheduled for opening of bids, never- 
theless, is eligible for award, bona fide error having been made by 
bidder, and contracting officer properly having disregarded possi- 
bility that bid might have been deliberately mislabeled in attempt 
to gain some advantage, and acceptance of bid consummating valid 
and binding contract, there is no reasonable basis for terminating 
contract. 
Nonresponsive bids 
Bid acceptance time 
Under invitation for bids requiring bid to remain available for accept- 
ance by Govt. for at least 60 days, bid offering 30-day acceptance 
period is nonresponsive bid that may not be corrected. To permit 
bidder to change, add to, or delete material provision after bid 
opening would be tantamount to submission of new bid and, there- 
fore, only bid mistake in responsive bid may be corrected. Extension 
of bid acceptance time provided under par. 2-404.1(c) of Armed 
Services Procurement Reg. for delays arising due to administrative 
difficulties experienced after bid opening, or allowed incident to bid 
protest, may not be employed to defeat requirement that bid in 
order to be considered for award must comply with terms of 
invitation 
Failure to bid on all option increments 
Failure of bidder to quote price for option increment under invitation 
warning that bidders must bid on all items may not be classed as mistake 
under par. 2-406.3 of Armed Services Procurement Reg., and even if 
inadvertent, omission is material deviation which depriving Govt. of sub- 
stantive and valuable right to increase quantities justifies bid rejection, 
notwithstanding quoted basic quantity price could be used for any option 
quantity awarded at time basic quantity is awarded, as that price could 
not be used for option quantities awarded after date of initial award... 
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BIDS—Continued 

Mistakes—Continued 

Unit price error obvious 

Delivery costs reversed 

Under invitation for delivery of items f.o.b. destination to two widely 
separate destinations, reversal of unit prices for two destinations is ob- 
vious clerical error that is within purview of par. 2—406.2 of Armed Serv- 
ices Procurement Reg. as contracting officer is able to ascertain intended 
bid on basis of bid alone without need for reference to any extraneous 
advice and, therefore, he is authorized to correct transposition of unit 
prices that had been stated in reverse for two destinations 

Verification of bid price 

Second telegraphic modification increasing bid price, as did first tele- 
graphic modification, bid remaining low bid, which was delayed by “jam 
up” of Western Union lines and delivered after bids were opened, low 
bidder confirming bid price, as increased by both telegrams, may not be 
considered under rule that bidder must anticipate business volume and 
bear responsibility for late arrival when unable to establish handling of 
message was other than routine; therefore, second increase in price disre- 
garded, confirmation of bid price as increased by both telegrams may not 
be considered, and mistake appearing to have been made by bidder, sec. 
1—2.406 of Federal Procurement Regs. dealing with mistakes in bid should 
be followed and bidder requested to verify bid price as increased by first 
telegraphic modification, and any allegation of error made by bidder 
processed in accordance with regulation 
Modification 

Price breakdown to effect statutory limitation 

In evaluating low bid for construction of bachelor officers’ quarters 
and mess under invitation imposing statutory limitation on cost of 
quarters, contracting officer properly considered as price deduction 
amount shown on only one of two otherwise similar sheets that ac- 
companied bid and which were submitted in addition to required price 
breakdown sheet, and modified price exceeding cost breakdown ceiling 
prescribed for quarters, “all other work”’ item being out of line with other 
bids and Govt.’s estimate, contracting officer properly requested review 
and permitted modification of original cost breakdown and, therefore, 
contract awarded is valid 

The unbalance between cost of constructing officers’ quarters and other 
work contemplated produced by permitting low bidder to modify its 
original cost breakdown to meet statutory limitation imposed on con- 
struction cost of quarters, spotlights error in statement of costs but does 
not come within purview of par. 18-110(c) of Armed Services Procure- 
ment Reg. providing protection against bidders unbalancing bids with 
view to overloading costs of other work so that costs on work governed 
by given dollar limitation will come within limitation, and modification 
of cost breakdown permitted was proper 
Multi-year 

Large v. small business concerns 

Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement on multi-year basis, and option 
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BIDS—Continued 

Multi-year—Continued 

Large v. small business concerns—Continued 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental 
to competitive bidding system, smal] business concerns having submitted 
multi-year as well as single-year bids at competitive prices_.........-- 

Award of multi-year contract to large business concern where small 
business concern was low bidder on single-year procurement require- 
ments under invitation soliciting bids on both bases was not prejudicial 
to small business concern, nor did award subvert integrity of procure- 
ment process, submission by small business concerns of both multi-year 
and single-year bids evidencing multi-year procedure encouraged small 
business concerns to compete with large business concerns for items on 
which high start-up costs might normally keep small business concern 
from bidding on single-year basis 
Multiple 

Technical proposals 

Alternate bidders 

Erroneous approval of alternate items of equipment offered in addi- 
tion to basic proposals under step 1 of 2 step advertised procurement 
encouraging bidders to submit multiple technical proposals does not 
preclude consideration of low multiple technical proposals containing 
alternate items, accepted technical proposals containing different types 
of equipment in lieu of first or reeommended choices being akin to offering 
“essentially different technical approaches’ prescribed by par. 
2-503.1(a)(x) of Armed Services Procurement Reg. Therefore, devia- 
tion of alternate offerings from what is generally understood to be 
“multiple technical proposals,” cured by unqualified acceptance, pro- 
curement agency having invited separate bids on acceptable proposals, 
has option of electing alternate desired 
Options 

Evaluation. (See Bids, evaluation, options) 

Multi v. single year procurements 

Option reserved to Govt. to increase single-year or first-year quantity 
of three program years procurement by 100 percent at stipulated unit 
price or lower, expanded to 50 percent optional increase on second and 
third program years requirements that is not factor in bid evaluation 
does not justify single-year award any more than multi-year award, and 
fact that in event of single-year award, option would afford Govt. 
adequate protection should its requirements increase during contract 
year properly was not for consideration in determining to make award 
on multi-year, lower cost basis rather than to low bidder on single-year 
procurement, solicitation of bids for less than known requirements with 
intent of exercising option to fill requirements tending to result in higher 
WEG PIO on ck ccncannccwccansccocedsckRieuuisksbaiel duede dese 
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BIDS—Continued 
Oral 
Procedure 
Assignment of high priority designation to procurement does not of 
itself justify oral, including telephonic, solicitation of proposals or 
quotations permitted pursuant to par. 3-501(c)(ii) of Armed Services 
Procurement Reg. and, therefore, documentation considered prerequisite 
to oral solicitation, as well as prior approval of oral solicitation at level 
higher than contracting officer may not be disregarded 
Patents, etc., item 
Preproduction licenses 
Regulatory procedure issued under authority of 42 U.S.C. 2473(b) (3), 
proposing to secure preprocurement license from patent holder and pay 
royalty to holder if patented item is procured from unlicensed source, 
amount of royalty to be considered in bid evaluation, is approved for 
trial period, future problems for resolution on basis of experience gained 
under procedure, and as all potential procurement sources will be 
solicited under procedure , purpose of 28 U.S.C. 1498, to assure Govt. 
private industry resources unfettered by private patent rights will not 
be restricted, rather, proposal to add license fee to bid or quotation 
of unlicensed supplier represents more realistic approach in determining 
most advantageous price to Govt. for item than possible when infringe- 
ment damages are not considered 
Peddling 
Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 
Disclosure 
Negotiated procurement. (See Contracts, negotiation, disclosure 
of prices, etc.) 
Propriety 
Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1-3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of 
price by bidder, should be canceled and procurement made in accordance 
with sec. 1-3.406—1 of regulations, providing methods to be employed 
in procurements to be made on time and materials basis 
Discrepancies 
Price sheet and bid form 
Provision of specification to effect that when total amounts shown on 
price breakdown sheet and bid form differ bid form prevails is not for 
application where information sheet submitted with bid is considered 
additional to price breakdown sheet and modification of bid price. Nor 
would provision be for application if additional sheet were to be con- 
sidered cost breakdown modification, bidder having even if not conform- 
ing with bid form requirements indicated intent to modify its bid. 
Therefore, fact that invitation provides that one amount is to prevail 
over another amount is not always critical factor 
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BIDS—Continued Page 

Qualified 

Descriptive literature 

Acceptance of bid qualified by descriptive literature binds bidder 
only to furnish what was described in literature and as it would not be 
proper to ignore literature even though it should not have been required, 
invitation including defective descriptive literature clause that is 
prejudicial to other bidders should be canceled and procurement re- 
DUG ictiincnun divdcdacicattndwad 

Progress payments 

Under invitation for bids that did not provide for progress payments 
although contract performance time would exceed 6 months, low bid 
conditioned in transmittal letter by request for progress payments was 
properly rejected as nonresponsive. However, in view of mandatory 
requirement in par. E—504.1 of Armed Services Procurement Reg. for 
progress payments if contract performance time exceeds 6 months or 
material impact is made on working funds of contractor, excluding 
progress payment provision from invitation on basis no bids were 
expected from small business concerns and that there would be no 
material impact on working capital of large business concern prevented 
full and free competition to disadvantage of Govt. and procurement 
should be readvertised._.......----- Bh AE Rated a bie ee 368 
Responsiveness v. bidder responsibility 

Under specifications requiring minimum page print production guaran- 
tee, failure of low bidder to execute guarantee clause is omission that goes 
to responsiveness of bid and not to responsibility of bidder, and verbal 
assurance of low bidder after bid opening of intent to comply with pro- 
duction requirement not having been for consideration, contract award 
to low bidder should be canceled, guarantee of compliance with at least 
minimum production requirement affecting not only quantity of work 
to be delivered, but possibly also price, and nonresponsive bid not con- 
stituting offer for acceptance, permitting low bid to be made responsive 
after bid opening was tantamount to permitting bidder to submit new 
Dil tis denmawmiiss Gndaeadnddnbiocwes atlinda Sl. wep eee etsts 5 alts 856 
Samples. (See Contracts, specifications, samples) 
Signatures 

Bid unsigned. (See Bids, unsigned) 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
Specifications. (See Contracts, specifications) 
Subcontracts 

Bid shopping. (See Contracts, subcontracts, bid shopping) 
Two-step procurement 

Discontinued and contract negotiated 

Bidder preference 

Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable prices, 
negotiation of procurement under 10 U.S.C. 2304(a)(10) is not required 
by statute, regulation, or decision to be limited to two firms submitting 
technical proposals under canceled procurement on basis of time and 
money expended by bidders to demonstrate technical competency during 
first step of proposed procurement in view of fact that other bidders par- 
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BIDS—Continued Page 
Two-step procurement—Continued 
Discontinued and contract negotiated—Continued 
Bidder preference—Continued 
ticipating in future negotiations would be required to demonstrate compe- 
COROT s Gcuwasevhetlee denned sguiadesitn hued cndawecke ddiadales 360 
Propriety 
Discontinuing two-step procurement procedure pursuant to par. 
3-210.2(iii), Armed Services Procurement Reg., and negotiating contract 
with firm whose specifications for only technically acceptable equip- 
ment offered had been used to draft first step of procurement to define 
minimum needs of Govt. was not improper, anticipated participation 
of manufacturers that could match major advancements made in equip- 
ment not having resulted, and although failure of two-step advertising e fort 
generated sole-source procurement, intent of procedure was not to elimi- 
nate competition, notwithstanding competition under first step may 
have been restricted to some extent, nor to circumvent difficult task of 
SOP GEE. ROAR ic ccicnkivinin tas «apne deci ae 295 
Generally 
Use of two-step formal advertising procedure prescribed by par. 
2-501 et seq. of Armed Services Procurement Reg. in lieu of negotiating 
under par. 3-211.2, for procurement of research and development con- 
tract pursuant to authority in 10 U.S.C. 2304(a)(11), would be neither 
feasible nor practicable where exact nature and extent of development 
work and method of accomplishment cannot be established in advance 
and work contemplated is subject to improvisation and changes based 
on offeror’s approach prior to establishment of firm contract require- 
ments, and procurement having been obtained on competitive basis 
to maximum practicable extent, determination to negotiate under 10 
U.S.C, 2304(a) (11) was proper and under 10 U.S.C. 2310(b) determina- 
EGR Ir RS arco codec otacnuccunddcdsndoddnekacaucauwanemanenane 885 
Technical proposals 
Alternative proposals 
Evaluation criteria 
Notwithstanding Letter Request for Technical Proposals on auto- 
mated material handling system authorized and encouraged offerors to 
submit new designs and different basic approaches but omitted evalu- 
ation criteria required by par. 2-503.1, Armed Services Procurement 
Reg. for evaluating any new design or different approach submitted, 
acceptance of low proposal will not be questioned, prospective contractors 
having been informed that acceptability of proposals presenting new 
designs or different approaches would be dependent upon fulfillment of 
basic requirements of specifications rather than full complianee with 
detail; however, future requests for proposals describing acceptable 
conventional type system, with prescribed evaluation criteria, and 
soliciting multiple or alternate proposals presenting new designs and 
different approaches should set forth specific criteria required by par. 
2-503.1 for evaluation of new designs and different approaches. -.-.---. 34 
Disclosure 
Under Letter Request for Technical Proposals (LRFTP), request 
of bidder after opening of bids but prior to award, to inspect both 
second step bids and first step technical proposals of lower bidders 
to determine bidder responsiveness to specifications was properly 
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BIDS—Continued 

Two-step procurement—Continued 

Technical proposals—Continued 

Disclosure—Continued 

denied, contracting officer at request of low bidder obliged to safe- 
guard technical proposals against disclosure to unauthorized persons, 
notwithstanding noncompliance with marking procedures prescribed 
by par. 3-507.1, Armed Services Procurement Reg., LRFTP not speci- 
fying manner in which offerors should designate confidential material 
or data submitted with proposals, and responsiveness of low proposal 
under step two procedure not affected by continued exercise of confi- 
dential privileges reasonably afforded step one proposal, material 
marked in accordance with par. 3—-507.1 remaining confidential during 
step two processes, different rule is not required for material restricted 
by other means 

Publication of names of firms submitting acceptable technical pro- 
posals in first step of two-step formal advertised procurement although 
not required under par. 1—1003.6(a)(2), Armed Services Procurement 
Reg. when it is determined by contracting agency that publication is 
not in Govt.’s interest or subcontracting opportunities do not exist, 
had firm submitting bid under Letter Request for Technical Proposals 
identified request for list of responsive step one offerors as attempt 
to obtain subcontracting procedures, contracting agency would have 
informed firm that step one offerors did not propose to use its equipment_ 

Multiple 
Alternate proposals 

Erroneous approval of alternate items of equipment offered in addition 
to basic proposals under step 1 of 2 step advertised procurement en- 
couraging bidders to submit multiple technical proposals does not 
preclude consideration of low multiple technical proposals containing 
alternate items, accepted technical proposals containing different types 
of equipment in lieu of first or recommended choices being akin to 
offering “essentially different technical approaches’’ prescribed by par. 
2-503.1(a)(x) of Armed Services Procurement Reg. Therefore, deviation 
of alternate offerings from what is generally understood to be “multiple 
technical proposals,” cured by unqualified acceptance, procurement 
agency having invited separate bids on acceptable proposals, has option 
of electing alternate desired_.........---.-- Pee ee _— 
Unbalanced 

Propriety of unbalance 

The unbalance between cost of constructing officers’ quarters and 
other work contemplated produced by permitting low bidder to modify 
its original cost breakdown to meet statutory limitation imposed on 
construction cost of quarters, spotlights error in statement of costs 
but does not come within purview of par. 18-110(c) of Armed Services 
Procurement Reg. providing protection against bidders unbalancing 
bids with view to overloading costs of other work so that costs on work 
governed by given dollar limitation will come within limitation, and 
modification of cost breakdown permitted was proper 
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BIDS—Continued 

Unsigned 

Agent’s signature 

Although president of corporation who signed bid and price breakdown 
sheet did not sign or initial additional sheets submitted with bid to 
modify prices, omission is matter of form that may be waived in view of 
fact one of the sheets was signed by ostensible agent authorized by 
corporation to act in that capacity _-___ 


BONDS 
Bid 
Failure to furnish. (See Contracts, specifications, failure to furnish 
something required, bid bond) 
Contract cancellation 
Premium cost recovery 
Premiums paid by contractor for performance and payment bonds 
furnished under contract subsequently canceled on ground it was not 
awarded to lowest responsive bidder as required by 41 U.S.C. 253(b) 
are not reimbursable to contractor, Govt. having received no benefits 
under invalid contract prior to cancellation, no right to payment of 
costs was created. While right to payment on quantum valebat or quantum 
meruit basis is recognized, right predicated on theory it would be in- 
equitable for Govt. to retain benefit of labor of another without re- 
recompense, Govt. not having received any benefits under canceled 
contract, no recovery of bond premiums by contractor is in order 
BONNEVILLE POWER ADMINISTRATION 
Equipment 
Testing by spreading purchases 
Determination and notification subsequent to issuance of invitation 
for bids to preclude contractors with whom orders had been placed for 
piece of equipment essential to operation of Bonneville Power Admin. 
(BPA) project from current procurement in order to diversify purchases 
and test performance reliability of available equipment on market is 
within broad authority of BPA Administrator to improve Bonneville 
power system, and 16 U.S.C. 832g prescribing manner in which supplies 
are to be purchased not limited by any other advertising statutes, ‘‘op- 
portunity for competition’’ provision of section was met by bids received 
from other than precluded contractors. Although invitation should have 
provided notice that equipment of same type on order would be unaccept- 
able, no one having been prejudiced by omission, there is no objection to 
rejection of bid of precluded contractor 
BUILDINGS 
(See Public Buildings) 
BUY AMERICAN ACT 
Applicability 
Contractors purchases from foreign sources 
End product ». components 
Under construction contract containing Buy American clause requiring 
use of domestic construction material, so defined when cost of compo- 
nents of material manufactured in U.S. exceeds 50 percent of cost of all 
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BUY AMERICAN ACT—Continued 
Applicability —Continued 

Contractors purchases from foreign sources—Continued 

End product v. components—Continued 

components brought to site for incorporation in building or work, use by 
subcontractor, without prior approval, of foreign motor costing less than 
50 percent of pump unit to which it was mounted and aligned for installa- 
tion in air-conditioning system does not violate Buy American clause of 
contract, assembled pump unit delivered to construction site constituting 
manufactured construction material, and cost of nondomestic component 
costing less than 50 percent, completed pump is within contract definition 
of “‘domestic construction material,’ thereby entitling contractor to 
compensation for reasonable costs of replacing foreign motors ordered by 
OOO AIR, . hci s octets eaccedand Stmapaninninensiy 

Leases 

Buy American Act, dated Mar. 3, 1933, as amended, designed to accord 
preferential treatment in Govt. procurement to domestic manufacturers, 
producers and contractors, leasing of vehicles by Post Office Dept. pur- 
suant to 39 U.S.C. 2006 is subject to act, use of word “‘purchase’’ rather 
than “acquire” not excluding applicability of act to leases, legislative 
history although failing to mention leases evidencing congressional intent 
that available American-made products be used whether obtained by 
purchase or lease; however, only future lease agreements need apply pro- 
hibition against purchase of foreign manufactured articles where those of 
domestic manufacture are available_.............-..-----.---------- 
Bids. (See Bids, Buy American Act) 
Contracts. (See Contracts, Buy American Act) 


CARRIERS 


Subsidy-type contracts 

To overcome lack of availability of public transportation to veterans 
hospital located in isolated area, Veterans Admin. to assure continua- 
tion of visits to veteran patients necessary for complete medical and 
hospital care prescribed by 38 U.S.C. 4101(a) may enter into subsidy- 
type agreement with private carrier under authority of 38 U.S.C. 213 
for regularly scheduled transportation services to hospital at guaranteed 
sum per annum, less amount of fares—fares commensurate with common 
carrier fares—collected from visitors and employees, Administration to 
establish adequate controls to insure proper accounting by carrier of 
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CERTIFYING OFFICERS 


Relief 

Erroneous payments 

Statutory prohibition 

Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82¢ on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew 
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CERTIFYING OFFICERS—Continued 


Relief—Continued 

Erroneous payments—Continued 

Statutory prohibition—Continued 

pertinent facts or that reasonable diligence and inquiry would have 
uncovered facts........-...-. Siac + Dh te hale deeb dca tarmsd cpnbacelthen 

Although under 31 U.S.C. 82c¢ certifying officer may be relieved 
from liability when facts incident to improper payment are fully ap- 
preciated but transaction involved was consummated in good faith, 
certifying officers approving rental of hotel rooms in Dist. of Columbia 
for use of agency personnel without specific appropriation of funds, 
prohibited by 40 U.S.C. 34, may not be relieved of liability, sec. 81c 
making relief available only when payment is not contrary to prohibi- 
tory statute, and collection actions against hotels receiving improper 
payments are required, 40 U.S.C. 34 constituting notice to all contractors 
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CLAIMS 


Barred. (See Statutes of Limitation, claims) 
Contracts 

Assignments 

Validity of assignment 

Three claims by Govt. against construction contractor, who had 
made assignment of his contract rights, for payment for telephone 
services and concrete aggregate which were furnished by suppliers 
operating under cost-type contracts for same Govt. agency as construc- 
tion contractor and for damages for breach of contract are regarded as 
having arisen out of same transaction or contract for which assignment 
was made rather than independent of contract, and, therefore, claims 
are properly for set-off against funds due assignee______.......-.-.-- 
Doubtful 

Accounting officers rule 

Contract disputes claims 

The rule in Longwill and Charles cases, 17 Ct. Cl. 288 (1881); 19 id. 
316 (1884), that claims of doubtful validity should be referred to Court 
of Claims for adjudication or rejected leaving parties to prosecute them 
upon their own voluntary petitions is applicable to claims presented 
under contract disputes clause procedures since under Wunderlich Act, 
41 U.S.C. 321-322, administrative decisions on questions of law are 
not final and decisions on questions of fact are final only if they meet 
SiR OF SOVIEW UNE CDT Bina. coc ceeucccnsedenedanesmuanges 

Date of death 

Where exact hour or date of death of retired officer of uniformed 
services cannot be determined and official record reflects body of officer 
was found 121 days after release from active duty, death gratuity 
authorized by 10 U.S.C. 1476(a) to be paid to widow of officer dying 
within 120-day period after release from active duty may not be paid, 
and as neither statement of doctor signing death certificate that death 
could have occurred on 120th day nor any other document rebuts 
official record that death of officer occurred more than 120 days after 
release from active duty, matter is too doubtful to warrant payment of 
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CLAIMS—Continued 


Evidence to support 
Administrative records contrary to allegations 
Acceptance of administrative statements 
Award of contract for research and development of weapons system 
under 10 U.S.C. 2304(a)(11) to other than low offeror—small business 
concern—who prior to issuance of request for proposals had submitted 
unsolicited proposal containing proprietary data will not be disturbed, 
offeror of low proposal in alleging improper disclosure of data only upon 
becoming aware that its solicited proposal would not be considered for 
award failing to meet position of courts that party to maintain proprie- 
tary rights in information must take reasonable action to prevent or sup- 
press unauthorized use of information, and scientific or engineering 
aspects of dispute lying outside competence of GAO, administrative 
denial of improper use of proprietary data must be accepted 
Doubts resolved in favor of Government 
In dispute over question of fact, evidence furnished by carrier casting 
some doubt on adequacy of packing methods used by shipper is not 
enough to set aside contrary conclusion in administrative report under 
rule of accounting officers of Govt. to accept administrative report as cor- 
rect in absence of sufficiently convincing contrary evidence 
Sufficiency 
Contractor who, incident to claim for additional costs because of delay 
in having site made available for commencement of work, was not shown 
to be behind in progress schedule for work until sometime after period of 
claim and who not only did not protest unavailability of site until 4 
months later but was found to have performed significant portions of 
work during period in question has not presented evidence to -ubstantiate 
I il a a i eee 
Statutes of limitation. (See Statutes of Limitation, claims) 
CLOTHING AND PERSONAL FURNISHINGS 
Special clothing and equipment 
Furnishing in kind 
Administrative determination 
Cost of purchasing special uniforms by civilian nursing assistants and 
diet workers at Air Force Hospital is not reimbursable under 
5 U.S.C. 118g, authorizing special clothing and equipment in kind and 
not clothing or uniform allowance. Procurement of uniforms for em- 
ployees is matter within discretion of each base command, subject to 
availability of operational and maintenance funds, and fact that uniforms 
are not issued does not authorize employees to purchase them and to be 
reimbursed. Failure on part of management to furnish uniforms, or on 
part of employees to secure them, creates no obligation on Govt. to pay 
monetary allowance provided by 5 U.S.C. 2131 to employee purchasing 
uniforms, expenditure of personal funds constituting employee volunteer 
who may not be reimbursed from Govt. funds__.....-.-.---.-------- 
Uniforms. (See Uniforms) 
COLLEGES, SCHOOLS, ETC. 
Dependents of Government personnel 
Civilian overseas personnel, (See Officers and Employees, overseas, 
dependents, education) 
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COLLEGES, SCHOOLS, ETC.—Continued 
Work study programs Page 
Economic Opportunity Act 
Agency participation apart from grant agreement 
In connection with College Work-Study Program prescribed by 
Economic Opportunity Act of 1964, as amended, providing for part-time 
employment of students and authorizing Commissioner of Education to 
enter into grant agreements with institutions of higher education and to 
pay ‘‘Federal share” of 90 percent of cost of program, remaining 10 
percent of cost is not considered within purview of ‘Federal share” 
contribution and Federal agency, authorized as “public organization” 
to utilize work-study enrollees is not precluded from making payments 
under study program that are in addition to those made by Commis- 
sioner, provided no profit results to sponsoring institution _........_._- 115 
Unreimbursed administrative costs, such as social security taxes, 
compensation insurance and other standard contributions, relating to 
enrollees placed with Federal agencies in connection with College Work- 
Study Program authorized by Economic Opportunity Act of 1964, as 
amended may be paid by agencies in addition to 10-percent payment 
Wiade under grant agpedt@ent... .<..- 0405 old 2e soe eens 116 
Additional payments by Federal agencies employing students under 
College Work-Study Program prescribed by Economic Opportunity Act 
of 1964 may be made on flat percentage rather than actual cost basis, 
provided the records of institutions of higher education are periodically 
reviewed to assure appropriateness of payments being made and percent- 
ages adjusted where necessary to maintain reasonable long-term relation- 
ship between actual costs and payments___.........---.-.---------- 115 


COMMUNICATION FACILITIES 

Satellite telecommunication services 

Contracting prior to authorization 

While satellite telecommunication services may not be provided by 
Communications Satellite Corp. (COMSAT) to Defense Communica- 
tions Agency (DCA) unless and until authorization is granted by Federal 
Communications Commission (FCC)—determination not subject to 
review—there is no prohibition against DCA contracting with COMSAT 
for communications services under negotiation procedures in view of 
urgency of matter and fact that FCC has recognized special status of 
Govt. as “authorized user’ of COMSAT facilities, has held that in na- 
tional interest COMSAT promptly would be authorized to provide service 
directly to Govt. at just and reasonable rates, and is free to exercise its 
statutory authority with respect to any contract Govt. may enter into 
with COMSAT, contract that will include permission for assignment to 
Clie GF GETIRRE OF TOGINU BANTER cn cccnccccmnatencdnocensccadeosans 89 


COMPENSATION 
Cost of living increases 
Dual Compensation Act effect. (See Compensation, double, concurrent 
military retired and civilian service pay, retired pay cost of living 
increases, Dual Compensation Act formula) 


Disability. (See Officers and Employees, death or injury, disability com- 
pensation) 
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COMPENSATION—Continued 
Double 
Concurrent civilian and active military service 
Incompatibility 
Officers and enlisted personnel serving on extended active duty in 
uniformed services may not be employed during off-hours in civilian posi- 
tions which are paid for by appropriated funds, enactment on Aug. 19, 
1964 of Dual Compensation Act not having changed longstanding rule 
that active military service is incompatible with concurrent Federal 
civilian service 
Concurrent military retired and civilian service pay 
Night differential 
As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Econ- 
omy Act of 1932, as amended, night differential paid to postal employees 
pursuant to 39. U.S.C. 3574, and to classified employees under sec. 301 
of Federal Employees Pay Act of 1945, as amended, is not for consid- 
eration in making adjustment required by sec. 212 in retired pay of 
members of uniformed services who hold civilian positions 
Premium pay 
Annual premium pay allowed firefighters under sec. 401 of Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra compen- 
sation for overtime, night or holiday duty is not regarded as basic 
compensation and, therefore, is not for inclusion in applying dual 
compensation limitation in sec. 212 of Economy Act of 1932, as amended, 
when making required adjustment in retired pay of members of uni- 
formed services employed as civilian firefighters 200 
Reduction in retired pay 
Retired officer of Regular component of armed services who was 
given “TAPER” appointment (temporary appointment pending estab- 
lishment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which his original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment 
Retired pay cost of living increases 
Dual Compensation Act formula 
Sec. 201(a) of Dual Compensation Act, 5 U.S.C. 5532(b), which 
prescribes percentage increases provided under 10 U.S.C. 1401la(b) to 
reflect changes in Consumer Price Index shall apply to $2,000 of retired 
or retirement pay not subject to reduction when member of Regular 
component of uniformed services holds civilian position, contemplating 
one base figure for given period to which cost of living percentage 
increases will apply cumulatively, 3.7 percent increase effective Dec. 1, 
1966 is for application to amount of $2,000 exempted from reduction, 
whether or not member became entitled to retired or retirement pay 
before or on and after Sept. 1, 1965, effective date of sec. 1401a(b), 
thus establishing as of Dec. 1, 1966, new basic figure of $2,074, to which 
future percentage increases will apply cumulatively. Therefore 45 
Comp. Gen. 164, effective as of Dec. 1, 1966, is overruled 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Wage board employees 
When retired members of uniformed services are employed in prevail- 
ing rate positions, additional compensation they receive for night work is 
considered part of their base pay and, therefore, is for inclusion in making 
adjustment of retired pay required by dual compensation limitation 
prescribed in sec. 212 of Economy Act of 1932, as amended 


Waiver of retired pay 

Retired member of uniformed services receiving military retired pay to 
extent authorized by Dual Compensation Act, 5 U.S.C. 3102, while em- 
ployed as civilian who upon eligibility for civilian retirement may waive 
military retired pay and have military service added to civilian service for 
civil service retirement annuity purposes and military service at death 
credited in computing annuity payable to widow, may not under existing 
law in advance of civilian retirement execute waiver of military retired 
pay to be effective day before death or date of civilian retirement, which- 
ever comes first, as though he had not received military retired pay, in 
order that widow receive maximum civilian survivorship annuity 


Disability compensation and other pay, etc. (See Officers and Employ- 
ees, death or injury, disability compensation, etc., military retired 
pay) 

Downgrading 

Postal service employees. (See Compensation, postal service, down- 
grading) 

Experts and consultants. (See Experts and Consultants, compensation) 
Holidays 

Leave-without-pay status 

In order to attain status of annuitant on Dec. 31, 1966, and thus 
become entitled to 1 percent scheduled increment provided by sec. 1101 
of act of Oct. 11, 1962, for annuities commencing between Jan. 1 and 
Dec. 31, 1966, employee seeking disability retirement must be in leave- 
without-pay status as of close of business Friday, Dec. 30, 1966, for if in 
pay status through Dec. 30, last workday immediately preceding Mon- 
day, Jan. 2, 1967 holiday, employee would not qualify for increased 
retirement benefit under rule that employees have vested right to 
compensation for holiday when in pay status for full workday preceding 
holiday 


To qualify for cost-of-living annuity increase prescribed by sec. 
1102 of act of Oct. 11, 1962 (5 U.S.C. 8340), which may become effective 
Jan. 1, 1967, employee seeking disability retirement must be in leave- 
without-pay status as of close of business Friday, Dec. 30, 1966, last 
workday immediately preceding Monday, Jan. 2, 1967 holiday, other- 
wise right to holiday compensation for holiday would deprive employee 
of cost-of-living annuity increase benefit on Jan. 1, 1967, assumed 
effective date of increase 

Premium pay 

Employees reporting at 8 a.m. at field office on holiday to receive 
instructions and study materials, performing less than 2 hours’ service 
before traveling by rented cars to station 160 miles distant, arriving 
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COMPENSATION—Continued 


Holidays—Continued 
Premium pay—Continued 

at 12 noon, who were not “regularly scheduled” to work on holiday 
are not within purview of 5 U.S.C. 5542(b) and, therefore, may not 
have travel time regarded as inseparable from work or as performed 
under arduous conditions to entitle them to holiday premium pay for 
hours between 8 a.m. and 12 noon. However, employees are entitled 
to minimum of 2 hours premium pay incident to duty performed at 
first field station and to basic rate of compensation for remaining hours 
of forenoon spent in traveling to second duty station_.._..........---- 


Military personnel. (See Pay) 
Night work 

Basic compensation determination 

As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Econ- 
omy Act of 1932, as — night differential paid to postal employees 
pursuant to 39 U.S.C. 3574, and to classified employees under sec. 301 
of Federal ee Pay Act of 1945, as amended, is not for considera- 
tion in making adjustment required by sec. 212 in retired pay of members 
of uniformed services who hold civilian positions -. -- snigmeniemannann 

When retired members of uniformed services are employed in prevail- 
ing rate positions, additional compensation they receive for night work is 
considered part of their base pay and, therefore, is for inclusion in making 
adjustment of retired pay required by dual compensation limitation pre- 
scribed in sec. 212 of Economy Act of 1932, as amended__-....--..---- 


Overtime 

Actual work requirement 

Employees of U.S. Govt. Printing Office excused from duty on over- 
time Saturdays to receive medical treatment for injuries ocourring in line 
of duty, whese compensation is fixed under ‘“‘Kiess Act’’ (44 Mn S.C. 40), 
are not entitled to overtime compensation prescribed by 5 U.S.C. 5544 
for excused time, as authority for payment of overtime cuapbaniaon for 
all hours of employment, officially ordered or approved in excess of 8 
hours a day or 40 hours a week, contemplates actual performance of duty 
ee a ial paramere > 


Premium pay 
Employees in Moslem countries 

Overseas employees who regularly work on Sunday in country that 
observes Friday as its day of rest and worship and who have Friday and 
Saturday off from duty are nevertheless entitled to premium pay for 
work on Sunday under sec. 405(c) of Federal Employees Salary Act of 
1966, 5 U.S.C. 5545, which specifically authorized premium pay for any 
regularly scheduled work performed between midnight Saturday and 
midnight Sunday, and entitlement to such premium pay is not affected by 
customs of country in which service is performed_--_.-...------------- 


Sunday work regularly scheduled. (See Compensation, premium pay, 
Sunday work regularly scheduled) 
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COMPENSATION—Continued Page 

Part-time employees 

Overtime, premium pay, etc. 

Although part-time employees who work on Sunday are not entitled 
to premium pay authorized in sec. 405 of Federal Salary and Fringe 
Benefits Act of 1966, legislative history of provision evidencing that 
only full-time employees whose regularly scheduled 5-day workweek 
includes Sunday are intended to be covered by act, they are entitled to 
overtime compensation for hours worked in excess of 8 hours per day, 
sec. 404 of act providing overtime benefits not restricting benefits to 
Tt-GR IOVOSE So ooo ng nce tat abmwoucdetadeeee tg tee 337 

Severance pay 
Maximum severance pay entitlement of part-time employees under 
Federal Employees Salary Act of 1965, upon involuntary separation from 
Govt. service is arrived at by multiplying their basic weekly compen- 
sation (hourly rate times regular hours of service) times 52 weeks_____- 664 
Periodic step increases 

Temporary promotions 

Employees who qualify for within-grade salary advancements while 
temporarily promoted to higher positions may be paid within-grade 
salary increases under temporary promotions, provided they have 
permanent status in position from which promoted, on basis that such 
employees temporarily promoted from permanent positions are to be 
distinguished from employees initially appointed to temporary positions_ 722 
Postal service 

Adjustments 

Step level advancements 
Junior employees’ promotion dates 

In making adjustments required by sec. 402(a) of Federal Salary 
and Fringe Benefits Act of 1966, authorizing Postmaster General to 
advance postal field service senior employee promoted between July 9, 
1960 and Oct. 13, 1962, who on effective date of sec. 402(a)—July 30, 
1966—although in same position is in lower step level than junior 
employee at same post office who had been promoted to same position 
“on or after Oct. 13, 1962,’’ junior employees promoted on Oct. 13, 1962, 
through July 30, 1966, must be considered, phrase “fon or after Oct. 13, 
1962” in sec. 402(a)(2) having replaced “since Oct. 13, 1962” in 39 
U.S.C. 3552(d)(2) formerly prescribing advancement of senior postal 
NS CI isos init Keke ics ee a a ee 384 

Fact that junior employee in postal field service currently PFS—9, 
step 10, was promoted from PFS-8 to PFS-9 on Oct. 13, 1962, prior to 
conversion on same date to PFS-9, step 9, under Postal Employees 
Salary Act of 1962, does not change effective date of promotion, and 
requirement of sec. 402(a) of Federal Salary and Fringe Benefits Act of 
1966, that promotion of junior employee occur “‘on or after Oct. 13, 
1962” was met and senior employee in same craft at same post office, 
currently PFS-9, step 9, promoted from PFS-7 to PFS-8 between 
July 9, 1960 and Oct. 13, 1962 (June 9, 1962), sec. 402(a) requirement, 
and converted on Oct. 13, 1962 under 1962 act to PFS-8, step 9, and 
promoted on Novy. 9, 1963 from PFS-8 to PFS-9, is entitled to step 
10, PFS—9, grade and step level of junior employee_........---------- 384 
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COMPENSATION—Continued Page 
Postal service—Continued 
Adjustments—Continued 
Step level advancements—Continued 
Leave without pay status effect 
Senior employee in postal field service who because periodic step 
increase is deferred on account of leave without pay status does not 
attain same step level as junior employee in same grade at same post 
office is not entitled to step level adjustment required by sec. 402(a) of 
Federal Salary and Fringe Benefits Act of 1966, for senior employee 
promoted between July 9, 1960 and Oct. 13, 1962, who on effective 
date of sec. 402(a)—July 30, 1966—is in lower step level than junior 
employee promoted on or after Oct. 13, 1962, leave without pay status 
being personal matter that is not covered by sec. 402(a) of act____-_-- 384 
Quality increase effect 
PFS-9, step 7, postal field service employee, senior to employee 
promoted to PFS-9, step 8 on Feb. 13, 1965 and given quality increase 
on July 16, 1966 to step 9, although entitled to step level adjustment | 
required by sec. 402(a) of Federal Salary and Fringe Benefits Act of 
1966 (Pub. L. 89-504) having been promoted on Oct. 13, 1962, date 
inclusive in period, “between July 9, 1960 and Oct. 13, 1962” prescribed 
by sec. 402(a), and converted on same date to PFS-9 without step 
increase under Postal Employees Salary Act of 1962 (Pub. L. 87-793), 
may only be advanced to step 8, quality increase granted junior em- 
ployee in recognition of extra competence, personal matter, not being 
OOUEIOE GY O00; Gomes) OF 1UO0 ONE. noo nn oc nonin ccc cccewswsens 384 
Requirements compliance 
Promotions of senior and junior postal field service employees having 
been made in compliance with requirements of sec. 402(a) of Federal 
Salary and Fringe Benefits Act of 1966, providing for salary adjustment 
of senior employee promoted during period “between July 9, 1960, 
and Oct. 13, 1962” (sec. 402(a)(1)), who on July 30, 1966, effective date 
of section, although in same grade at same post office as junior employee 
promoted “on or after Oct. 13, 1962’ (sec. 402(a)(2)), is in lower step 
level, senior employee promoted to PFS-11, step 1, on Feb. 12, 1966, 
may be advanced to PFS-11, step 9, grade and step level in which junior 
employee, promoted to PFS-11 on May 25, 1963, held on effective 
a ei eae 384 
Senior employees’ promotion dates 
Postmaster General required pursuant to sec. 402(a) of Federal 
Salary and Fringe Benefits Act of 1966, to adjust step level of senior 
employee in postal field service promoted “between” July 9, 1960 and 
Oct. 13, 1962—first pay periods after enactment of 1960 and 1962 
statutory salary increases—who on July 30, 1966, effective date of 
sec. 402(a) is in same grade at same post office, but in lower step level 
than junior employee promoted to grade “on or after Oct. 13, 1962” 
should consider promotions of senior employees between July 9, 1960 
and Oct. 13, 1962, inclusive, in making adjustments required by sec. 
402(a), as postal service promotions are made effective at beginning of 
pay period, therefore, including commencement and termination dates 
of period will prevent forfeiture of benefit...........---------------- 384 
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COMPENSATION—Continued Page 
Postal service—Continued 
Double 


Concurrent military retired and postal service pay 
Night differential 

As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Economy 
Act of 1932, as amended, night differential paid to postal employees 
pursuant to 39 U.S.C. 3574, and to classified employees under sec. 301 
of Federal Employees Pay Act of 1945, as amended, is not for considera- 
tion in making adjustment required by sec. 212 in retired pay of members 
of uniformed services who hold civilian positions__...............---- 200 

Downgrading 

Saved compensation 
Service credits 

Postal employee in grade PFS-7, step 8, under permanent appoint- 
ment at time of demotion to grade PFS—4, may have service under 
temporary promotion to grade PFS-7 added to permanent service in 
that grade to qualify him for salary retention under 39 U.S.C. 3560 at 
rate of pay at time of demotion, 39 U.S.C. 3560(b)(3) providing that 
salary protection will not be afforded employee whose reduction in salary 
was condition of temporary promotion having no application to em- 
ployee serving under permanent appointment at time of demotion, nor 
does sec. 753.42 of Postal Manual preclude credit for service under 
temporary promotion made permanent in determining salary standing 
during 2-year period prior to demotion. Therefore, employee is entitled 
to retroactive salary adjustment based on grade PFS~7, step 8, to date 
ee ee ee a ee a ae ee 117 

Severance pay 

“One year’s pay’”’ prescribed in sec. 9(d) of Federal Employees Salary 
Act of 1965 as total severance pay entitlement of employees involuntarily 
separated from Govt. may be construed in case of full-time employees, 
other than employees paid under General Schedule, such as wage board 
and postal service employees as basic pay for 26 biweekly pay periods.. 664 

Valid method for deriving 1 week’s basic compensation for postal 
substitute employees involuntarily separated from service of Govt. and 
entitled to severance pay prescribed by Federal Employees Salary Act of 
1965, is to total hours worked in preceding 26 biweekly pay periods not 
in excess of 80, dividing by 52 and multiplying by total hourly rate, and 
arriving at total severance pay entitlement of substitute employees by 
multiplying their basic weekly compensation by 52 weeks.....--.----- 664 
Premium pay 

Basic compensation determination 

Annual premium pay allowed firefighters under sec. 401 of Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra com- 
pensation for overtime, night or holiday duty is not regarded as basic 
compensation and, therefore, is not for inclusion in applying dual com- 
pensation limitation in sec. 212 of Economy Act of 1932, as amended, 
when making required adjustment in retired pay of members of uniformed 
services employed as civilian firefighters._...._........--------------- 200 
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COMPENSATION—Continued 

Premium pay—Continued 

Holidays. (See Compensation, holidays, premium pay) 

Limitations on payment 

Full-time classified and wage board employees whose regularly sched- 
uled tour of duty includes period of service less than 8 hours any part of 
which falls between midnight Saturday and midnight Sunday are entitled 
to premium pay for number of hours worked that are not in excess of 
hours regularly scheduled for period, as words ‘eight-hour period of 
service’ used in sec. 405 of Federal Salary and Fringe Benefits Act of 
1966 are limitation upon number of hours for which premium pay may 
be made for period of service and not a requirement employee have 
regularly scheduled 8-hour period of duty on day for which premium 
compensation is payable 

Rate limitation 

Sunday premium pay rate of 25 per centum of basic pay authorized 
by 5 U.S.C. 673c, as amended by sec. 405(f), Federal Salary and Fringe 
Benefits Act of 1966, is only authority for payment of premium pay for 
regularly scheduled Sunday work performed by wage board employee 
within prescribed 8-hour tour of nonovertime duty, any part of which 
commences at midnight Saturday and ends at midnight Sunday. As 
language of act is mandatory and for uniform application, St. Lawrence 
Seaway Development Corp. may not under 5 U.S.C. 1082(7) establish 
extra compensation authorized for regularly scheduled Sunday work 
at rate that is greater than 25 per centum provided by 1966 act___- 

Sunday work regularly scheduled 

Sunday premium pay benefits provided under sec. 405(f) of Pub. L. 
89-504 (5 U.S.C. 673c) for employees whose regular work schedule 
includes 8-hour period of service any part of which is within period 
commencing at midnight Saturday and ending at midnight Sunday, 
payable at rate of 25 per centum of employee’s hourly rate of basic 
compensation for each hour of work performed during 8-hour period of 
service, apply to wage-hour employees whose regularly scheduled 
workweek includes 8-hour nonovertime tour of duty on Sunday between 
hours of 7 a.m. and 3 p.m., or 3 p.m. and 11 p.m_____-------.------- 

Wage board employees. (See Compensation, wage board employees, 

premium pay) 

Presidential appointees 

Services after new appointment 

Presidential appointee to be member of Subversive Activities Control 
Board who does not intend to take oath of office or enter on duty until 
sometime after date of issuance of commission following Senate con- 
firmation is not regarded as qualifying for office until acceptance of 
office by taking oath or performing duties and, therefore, predecessor 
member who continues to perform duties of office after expiration of 
term and after date of successor’s commission may be paid compensation 
until day preceding appointee taking oath or entering on duty under 
sec. 12(a) of Subversive Activities Control Act of 1950, 50 U.S.C. 791(a), 
which provides for continuation of service of members until successor is 
appointed and qualified 
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COMPENSATION—Continued 
Promotions 
Calendar year basis 
The l-year interval between wage increases provided by Kiess Act 
(44 U.S.C. 40) for employees in printing trades whose wages, salary 
and compensation are determined under conference provisions of act 
may not be interpreted as 52 weeks instead of calendar year in order to 
overcome administrative problems created by different waiting periods 
used by Government Printing Office in determining entitlement of other 
than employees under Kiess Act to pay increases, term ‘‘year’’ covering 
period from given date in 1 year to close of immediately preceding date 
in following year, in absence of indication to contrary, compensation 
under act is not subject to change prior to expiration of 1 year from date 
rates were last determined 
Periodic step-increases. (See Compensation, periodic step-increases) 
Removals, suspensions, etc. 
Back pay 
Illness during separation 
Employee restored to duty and paid “back pay’’ compensation for 
period of erroneous separation under act of Aug. 24, 1912, as amended— 
act that provides that reinstated employees will be considered em- 
ployees of U.S. during periods of erroneous separation for all purposes 
except accumulation of leave—who but for separation would have been 
eligible for sick leave for period of incapacity, may have period of illness 
charged to sick leave recredited to account upon reinstatement, and 
compensation paid for period of incapacity is not for recovery under 
rule that employee must be ready, willing, and able to perform duties of 
position held to qualify for ‘‘back pay’? compensation 
Severance pay 
Computation 
General Schedule employees 
Full-time General Schedule employees who involuntarily separated 
from Govt. service and eligible to receive total severance pay ‘‘not to 
exceed 1 year’s pay at rate received before separation,’’ payable in 
“regular pay periods” that is prescribed by secs. 9(c) and (d) of Federal 
Employees Salary Act of 1965, are entitled to “total severance pay,” 
computed by method provided in 5 U.S.C. 5504(b), in amount equal to 
pay of 26 biweekly pay periods of 80 hours each 
Other than General Schedule employees 
“One year’s pay”’ prescribed in sec. 9(d) of Federal Employees Salary 
Act of 1965 as total severance pay entitlement of employees involun- 
tarily separated from Govt. may be construed in case of full-time em- 
ployees, other than employees paid under General Schedule, such as wage 
board and postal service employees as basic pay for 26 biweekly pay 


Part-time employees 
Maximum severance pay entitlement of part-time employees under 
Federal Employees Salary Act of 1965, upon involuntary separa- 
tion from Govt. service is arrived at by multiplying their basic weekly 
compensation (hourly rate times regular hours of service) times 52 
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COMPENSATION—Continued 
Severence pay—Continued 
Com putation—Continued 
Postal substitute employees 
Valid method for deriving 1 week’s basic compensation for postal sub- 
stitute employees involuntarily separated from service of Govt. and en- 
titled to severance pay prescribed by Federal Employees Salary Act of 
1965, is to total hours worked in preceding 26 biweekly pay periods not 
in excess of 80, dividing by 52 and multiplying by total hourly rate, and 
arriving at total severance pay entitlement of substitute employees by 
multiplying their basic weekly compensation by 52 weeks_-_.-.-.-.----- 
Second separation 
When employee vy.) was involuntarily separated from Govt. service is 
reemployed while receiving severance pay prescribed by Federal Em- 
ployees Salary Act of 1965, and thereafter again is separated under con- 
ditions entitling him to severance pay, he may be credited second time 
with 52 weeks, but no additional days, less number of weeks and days for 
which he previously had received severance pay 
(See also, Officers and Employees, severance pay) 
Step-increases. (See Compensation, periodic step-increases) 
Travel time 
Arduous, etc., conditions 
Premium pay 
Employees reporting at 8 a.m. at field office on holiday to receive 
instructions and study materials, performing less than 2 hours’ service 
before traveling by rented cars to station 160 miles distant, arriving at 
12 noon, who were not “regularly scheduled” to work on holiday are 
not within purview of 5 U.S.C. 5542(b) and, therefore, may not have 
travel time regarded as inseparable from work or as performed under 
arduous conditions to entitle them to holiday premium pay for hours 
between 8 a.m. and 12 noon. However, employees are entitled to mini- 
mum of 2 hours premium pay incident to duty performed at first field 
station and to basic rate of compensation for remaining hours of forenoon 
spent in traveling to second duty station 
Wage board employees 
Night differential 
Basic compensation determination 
When retired members of uniformed services are employed in prevailing 
rate positions, additional compensation they receive for night work is 
considered part of their base pay and, therefore, is for inclusion in 
making adjustment of retired pay required by dual compensation 
limitation prescribed in sec. 212 of Economy Act of 1932, as amended_- 
Premium pay 
Leaves of absence 
Wage board employees who work regularly scheduled 40-hour week 
that includes Sunday are entitled to Sunday premium compensation 
authorized by sec. 405(f) of Pub. L. 89-504 (5 U.S.C. 673c), may not 
be paid premium compensation for period of absence during regularly 
scheduled 8-hour Sunday work period. Although leave with pay is 
synonymous with duty for purposes of basic pay, additional pay is 
only authorized for services on certain day and entitlement to additional 
pay depends upon actual performance of work on that day, unless 
otherwise expressly provided by statute 
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COMPENSATION—Continued 
Wage board employees—Continued 
Premium pay—Continued 
Rate limitation 
Sunday premium pay rate of 25 per centum of basic pay authorized 
by 5 U.S.C. 673c, as amended by sec. 405(f), Federal Salary and Fringe 
Benefits Act of 1966, is only authority for payment of premium pay for 
regularly scheduled Sunday work performed by wage board employee 
within prescribed 8-hour tour of nonovertime duty, any part of which 
commences at midnight Saturday and ends at midnight Sunday. As 
language of act is mandatory and for uniform application, St. Lawrence 
Seaway Development Corp. may not under 5 U.S.C. 1082(7) establish 
extra compensation authorized for regularly scheduled Sunday work 
at rate that is greater than 25 per centum provided by 1966 act_._--_- 
Sunday work regularly scheduled 
Sunday premium pay benefits provided under sec. 405(f) of Pub. 
L. 89-504 (5 U.S.C. 673c) for employees whose regular work schedule 
includes 8-hour period of service any part of which is within period 
commencing at midnight Saturday and ending at midnight Sunday, 
payable at rate of 25 per centum of employee’s hourly rate of basic 
compensation for each hour of work performed during 8-hour period 
of service, apply to wage-hour employees whose regularly scheduled 
workweek includes 8-hour nonovertime tour of duty on Sunday between 
hours of 7 a.m. and 3 p.m., or 3 p.m. and 11 p.m 
Two Sundays in workweek 
Where wage board employees whose regularly weekly work schedule 
includes two Sundays—8-hour tour of nonovertime duty beginning at 
11 p.m. or 11:30 p.m. on first Sunday, last 8-hour tour of nonovertime 
duty in workweek commencing at same hours on next Saturday—sec. 
405(f) of Pub. L. 89-504 (5 U.S.C. 673c) applies to both regularly sched- 
uled 8-hour periods of work, one occurring at beginning and other at 
end of employee’s regular 40-hour workweek, and as there is no require- 
ment for performance of minimum period of Sunday work as condition 
of entitlement to premium compensation, employees are entitled under 
act to payment of Sunday premium compensation limited to 8-hours of 
work actually performed during each regularly scheduled 8-hour period 
of service, any part of which falls within period Saturday midnight to 
Sunday midnight 
Severance pay 
“One year’s pay” prescribed in sec. 9(d) of Federal Employees Salary 
Act of 1965 as total severance pay entitlement of employees involuntarily 
separated from Govt. may be construed in case of full-time employees, 
other than employees paid under General Schedule, such as wage board 
and postal service employees as basic pay for 26 biweekly pay periods-- 
When actually employed, etc., employees 
Overtime 
Eight v. forty hours of work 
Although under sec. 404(a) of Federal Salary and Fringe Benefits 
Act of 1966, intermittent employees are entitled to overtime compensa- 
tion for work performed in excess of 8 hours per day, with exception of 
experts and consultants employed pursuant to 5 U.S.C. 3109, whose 
services are payable at per diem rate prescribed for their employment 
regardless of hours worked, act does not effect longstanding rule that 


277-066 O-68—62 
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COMPENSATION—Continued Page 
When actually employed, etc., employees—Continued 
Overtime—Continued 
Eight v. forty hours of work—Continued 
overtime compensation authorized by sec. 201 of Federal Employees 
Pay Act of 1945, as amended, for work in excess of 40 hours in week 
is limited to full-time employees with established administrative work- 
week of 40 hours. Therefore, intermittent employees who have no 
administratively established workweek of 40 hours are not covered by 
overtime compensation provision authorizing additional compensation 
for hours in excess of 40 per week. 28 Comp. Gen. 328 and 34 id. 471, 
IIa tee sik his eh id oS oth euch titan ug d cea oe 667 


COMPROMISES 

Damage and loss claims 

Withholding from carrier accounts 

Administrative deduction from amounts payable to carrier of full 
amount claimed by Govt. for loss of or damage to shipment does not 
preclude later compromise of claim under Federal Claims Collection Act 
of 1966, unilateral administrative action not constituting payment of 
loss or damage claim, carrier is not barred from questioning in court 
or otherwise the propriety of deduction. Therefore, offer by carrier to 
assume partial responsibility for loss and damage claim by Govt. may 
be accepted and supplemental bill of carrier to recover portion of amount 
administratively withheld may be paid__.............-..----------- 801 


CONFERENCES 
Meetings. (See Meetings) 
CONSULTANTS AND EXPERTS 
(See Experts and Consultants) 


CONTRACTING OFFICER 

Authority 

Compliance with statutory requirements 

Determination to restrict negotiations for research and development 
work leading to award of cost-plus-incentive-fee contract after maximum 
competition had been obtained to one concern considered to have ‘‘the 
most advanced scientific knowledge attainable and best possible equip- 
ment”? pursuant to par. 4-205.1(a), Armed Services Procurement Reg. 
is not prerogative of contracting officer and is contrary to 10 U.S.C. 
2304(g), providing if negotiations, including prospective research and 
development contracts, are conducted with one offeror, then discussions 
must be conducted with all responsible offerors submitting proposals 
within competitive range, price, and other factors considered. Therefore, 
if statutory requirement for negotiations is given meaningful effect, 
after obtaining maximum competition, contracting officer is required 
to conduct discussions with all responsible offerors submitting competitive 
a nee 191 


CONTRACTS 
Architect, engineering, etc., services 
Contractor selection base 
Longstanding administrative practice of selecting architect and 
engineer contractors on basis of ability as standards of professional 
practice do not permit price competition contemplated by negotiation 
authority in 10 U.S.C. 2304(g), will not be questioned, but Congress 





INDEX DIGEST 953 


CONTRACTS—Continued Page 
Architect, engineering, etc., services—Continued 
Contractor selection base—Continued 
will be informed of practice in report on Govt-wide review of inter- 
pretations and applications of statutory 6-percent fee limitation imposed 
on architect-engineer contracts, with recognition given in report to 
fact that cost or pricing and certification requirements of 10 U.S.C. 
2306(b) are being followed 
Fee limitation 
Authority in 38 U.S.C. 5002 to procure architect-engineer services at 
“reasonable compensation” in connection with construction, remodel- 
ing, repair, etc., of Veterans Admin. hospitals and other facilities without 
regard to advertising requirement of 41 U.S.C. 5, and free of 6-percent 
fee limitation prescribed in sec. 304, Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S.C. 254(b)), is affected by Pub. 
L. 89-348, dated Nov. 8, 1965, making restrictions of title III of 1949 
act, including 6-percent limitation payable under architect-engineer 
contracts, directly applicable to procurements by executive agencies 
of Govt. regardless of statutory negotiation authority utilized, and 
architect-engineer contracts negotiated under 38 U.S.C. 5002 for Veterans 
Admin. facilities are, therefore, subject to 6-percent fee limitation after 
eeutare Gle Gb T0060 Otis on sees Oks cnc add cede eee 183 
The 6-percent fee limitation on architect-engineer contracts prescribed 
by sec. 304, Federal Property and Administrative Services Act of 1949, as 
amended (41 U.S.C. 254(b)), is not restricted to cost-plus-a-fixed-fee con- 
tracts but limitation applies to all contracts regardless of type, notwith- 
standing format of section deals with fees authorized for cost-type con- 
tracts, terms of limitation itself applying ‘‘to contracts” for architect- 
engineer services “relating to any public work or utility project,” and 
Armed Services Procurement Act of 1947, after which 1949 act for civilian 
agencies is patterned, applying architect-engineer fee limitation to all con- 
tracts, anomalous situation would be created if 6-percent fee limitation 
prescribed by 41 U.S.C. 254(b) on architect-engineer services was re- 
stricted to cost-plus-a-fixed-fee contracts___.........---------------- 
Architect-engineer contract for design, etc., of Corregidor-Bataan 
Memorial executed under authority of 38 U.S.C. 213, and subject to 
procurement status applicable to Veterans Admin. should have been 
negotiated on basis of 6-percent fee limitation in sec. 304 of Federal Prop- 
erty and Administrative Services Act of 1949, as amended (41 U.S.C. 
254(b)), absent contrary intent in 38 U.S.C. 213. However, no action will 
be taken on excessive fee paid to architect-engineer under contract on 
basis that Govt-wide review is currently being conducted of architect- 
engineer contracting procedures, but future architect-engineer contracts 
authorized under 38 U.S.C. 213 should be made subject to restrictive pro- 
visions of title III of 1949 act 
The 6-percent limitation on architectural and engineering fees applying 
to fixed-price and cost-plus-a-fixed-fee contracts executed by military 
departments pursuant to acts of Apr. 25 and Aug. 7, 1939, codified at 10 
U.S.C. 4540, 7212, and 9540, fact that codification of sec. 4(b) of Armed 
Services Procurement Act of 1947 at 10 U.S.C. 2306(d) refers to “cost- 
plus-a-fixed-fee contracts” does not restrict fee limitation of section to one 
type or class of contracting, as sec. 4(b) from which sec. 2306(d) derives 
was intended to accomplish same legislative purpose as 1939 acts; there- 
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CONTRACTS—Continued Page 
Architect, engineering, etc., services—Continued 
Fee limitation—Continued 
fore, all architectural and engineering contracts executed by military 
departments regardless of type are subject to 6-percent limitation on 
WR i65<cuntebanecaitandsndnbnite deca ncn itet th enmeeeedes 
Under “plain meaning” rule of statutory construction, although in 
absence of ambiguity in statutory provision, examination of prior statutes 
is precluded, when literal interpretation of unambiguous statute leads to 
unreasonable, unjust, or impracticable result, legislative history of 
statute may be examined. As 6-percent fee limitation in 10 U.S.C. 
2306(d), restricted to cost-plus-a-fixed-fee architectural and engineering 
contracts could be avoided by contracting on fixed-price basis, resort to 
legislative history of sec. 4(b) of Armed Services Procurement Act of 
1947, codified in sec. 2306(d), is permitted, and sec. 4(b) intended to 
accomplish same purpose as acts of Apr. 25 and Aug. 7, 1939, imposing 
6-percent fee limitation on all architectural and engineering contracts, 
omission of reference to fixed-price contracts in sec. 2306(d) is considered 
inadvertent error; therefore, fee limitation is not restricted to cost- 
plus-a-fixed-fee contracts. .....____- i a Nan a te hs , 573 
Although exclusion of certain costs that do not relate to furnishing 
of designs, plans, drawings, etc., has been permitted in computation of 
6-percent fee limitation imposed by acts of Apr. 25 and Aug. 7, 1939, 
on architectural and engineering contracts, there is no justification for 
excluding such costs from operation of fee limitation prescribed by 10 
U.S.C. 2306(d), in view of fact that sec. 4(b) of Armed Services Procure- 
ment Act of 1947, codified in 10 U.S.C. 2306(d), fixes maximum fee 
payable, whereas 1939 statutes relate to cost of professional services in- 
volved in furnishing designs, plans, etc. However, while sec. 2306(d) 
permits no exclusion of costs from application of 6-percent fee limita- 
tion, no action will be taken on exclusion of costs pending conclusion of 
Govt-wide review of architect-engineer contracting procedures_ - - - ~~ -- 556 
Six-percent fee limitation prescribed for architect-engineer (A-E) 
contracts executed by General Services Admin. not only applies to all 
types of contracts, but includes all costs incurred in performance of 
A-E contracts, and 41 U.S.C. 254(b) not limiting costs to professional 
services required in preparation of designs, plans, drawings and speci- 
fications, or any costs categorized as engineering services, but imposing 
limitation on total compensation payable for all services performed under 
A-E contracts, regardless of whether cost represents travel expenses, 
consultant fees, reproduction expenses, supervision of construction, 
preliminary engineering effort, or like, no cost exclusions may be per- 
mitted in complying with fee limitation in sec. 254(b)_......-.------- 573 
Negotiation authority 
Architectural and engineering contracts authorized by acts of Apr. 
25 and Aug. 7, 1939, codified at 10 U.S.C, 4540, 7212, and 9540, are for 
negotiation under 10 U.S.C. 2304(a)(17) as “otherwise authorized by 
law,”’ upon determination, in accordance with 1939 statutes, that pro- 
curement is advantageous to national defense and that existing military 
facilities are inadequate, as negotiation authority in 10 U.S.C. 2304(a) 
(4), which relates to personal or professional services, is limited to sit- 
uations where no other exemption is available, and permissive exclusions 
of costs from fee limitation imposed on architectural and engineering 
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CONTRACTS—Continued Page 

Architect, engineering, etc.—Continued 

Negotiation authority—Continued 
contracts may be reflected in contracts negotiated under 1939 acts, 
but not in contracts negotiated under 10 U.S.C. 2304(a)(4) and subject 
to fee limitation of 10:08:06; 2006(d). cess scenes ccccaseseccccecds 556 

Longstanding administrative practice of selecting architect and en- 
gineer contractors on basis of ability as standards of professional practice 
do not permit price competition contemplated by negotiation authority 
in 10 U.S.C. 2304(g), will not be questioned, but Congress will be in- 
formed of practice in report on Govt-wide review of interpretations and 
applications of statutory 6-percent fee limitation imposed on architect- 
engineer contracts, with recognition given in report to fact that cost or 
pricing and certification requirements of 10 U.S.C. 2306(b) are being 
FOR isl tcdcind ws teicnesetindd tek de casteecsickdassawiee 556 
Awards 

Cancellation 

Erroneous awards 
Cancellation not required 

Although award to low bidder offering delivery within 90 to 120 
days after receipt of order under invitation which, ambiguous as to 
whether maximum delivery schedule of 90 days was desired or whether 
offer of later delivery date would be without prejudice to evaluation of 
bid, inadequately informed bidders of standards their bids had to 
satisfy will not be disturbed as cancellation of award made to lowest 
bidder in good faith would not be in best interests of Govt., future 
invitations, when early delivery is not essential, should provide desired 
delivery date and later eutoll dite. <:...0. ence nccwsud. cinceedses 745 

Under invitation soliciting bids on both l-year and 3-year procure- 
ment basis to furnish guard services by personnel cleared for security, 
although rejection of low single year procurement bid for failure to 
obtain security clearances within week between initiation of preaward 
survey and contract date was unreasonable in view of time element, 
uncertainty that clearances were required by contract date, and need 
for security clearance actions to await facility clearance, award of con- 
tract on 3-year basis will not be canceled, protest to award having been 
untimely delayed, and preparation and clarification of unsuccessful bid 
having contributed to its rejection. However, future procurements will 
clarify security obligations of prospective contractors____-.-.-------- 841 

Time and materials contract 

Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254 (b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1—3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of 
price by bidder, should be canceled and procurement made in accordance 
with sec. 1—-3.406—1 of regulations, providing methods to be employed in 
procurements to be made on time and materials basis__......-.------ 612 

Invitation defective 

Under invitation for bids to furnish equipment in accordance with 
detailed specifications and including descriptive literature clause pre- 
scribed by sec. 2.202.5(b) of Armed Services Procurement Reg., but 
failing to state descriptive requirement for technical evaluation, upon 
cancellation of award, reevaluation of bid indicating insufficiency of 
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CONTRACTS—Continued Page 
Awards—Continued 
Cancellation—Continued 
Invitation defective—Continued 
descriptive literature furnished to determine specification compliance, 
deviation not considered clerical error, or overcome by subsequent 
offer of compliance, award may not be made to any other bidder and 
procurement should be readvertised, descriptive literature requirement 
not establishing common base for bid evaluation and detailed specifica- 
tions leaving nothing to describe in way of performance characteristics, 
descriptive literature clause was improperly included and it would be 
prejudicial to bidders to reject their bids for failure to supply sufficient 
information to prove compliance- jh athte see biel is wdelee aa 1 
Preparation costs, etc. 

Premiums paid by contractor for performance and payment bonds 
furnished under contract subsequently canceled on ground it was not 
awarded to lowest responsive bidder as required by 41 U.S.C. 253(b) 
are not reimbursable to contractor, Govt. having received no benefits 
under invalid contract prior to canc.llation, no right to payment of 
costs was created. While right to payment on quantum valebat or quantum 
meruit basis is recognized, right predicated on theory it would be in- 
equitable for Govt. to retain benefit of labor of another without rec- 
ompense, Govt. not having received any benefits under canceled contract, 
no recovery of bond premiums by contractor is in order-____....._--- 348 

Specification changes 

Award to bidder who before bid opening was given permission to use 
other equipment than that specified in invitation is award under changed 
specifications in favor of one bidder in contravention of competitive 
bidding system giving all persons right to compete on common basis 
and, therefore, such award cannot result in valid and enforceable con- 


tract and transaction should be canceled__-_-_- - po dbeia, ia ahh 275 
Erroneous 
Voidable 
Although correction of erroneous freight rates used by contracting 
officer displaces low bidder, contracting officer having in good faith 
relied upon transportation experts in his evaluation, and low bidder 
having no knowledge of error, contract voidable at option of Govt. 
need not be canceled due to high priority rating assigned to procurement. 123 
Notice 
To unsuccessful bidders 
Even though notice of award of contract was not issued with prompt- 
ness contemplated by par. 3-508.3 of Armed Services Procurement 
Reg., absent finding of bad faith on part of either using activity or pro- 
curing activity in conduct of negotiated procurement under authority 
of 10 U.S.C. 2304(a)(10), propriety of award, which on basis of price 
and other factors is responsive to needs of Govt., is not subject to 
sai niwintane bevich ceva etka bieaud dha wed dlnée Alena 285 
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Small business concerns 
Certifications 
Failure to request 
Rejection of low bid without referral to Small Business Admin. 
(SBA) as prescribed by par. 1-705.4, Armed Services Procurement Reg. 
because of urgency of procurement does not affect legality of award to 
next low responsive, responsible offeror, matter coming within purview 
of par. 1-705.4(c)(iv) permitting exception to SBA certificate of com- 
petency procedures, notwithstanding contracting officer delayed approxi- 
mately 1 month after receiving adverse preaward survey on low bidder 
before issuing written determination of nonresponsibility and written 
nonreferral certificate required by par. 1-705.4(c) (iv), regulation impos- 
ing no time limitation on contracting officer for arriving at determination 
of bidder nonresponsibility. However, to avoid possible circumvention 
of Small Business Act, amendment of regulation is desirable_________- 53 
Referral necessity 
When proposal of small business concern on research and development 
weapons system is found technically deficient, matter of concern’s 
capacity and credit is not required to be referred to Small Business 
Admin. (SBA) for determination under certificate of competency pro- 
cedure, par. 1-705.4(c) of Armed Services Procurement Reg. (ASPR) 
although recognizing SBA authority prescribed by 15 U.S.C. 637(b) (7), 
contemplating referral only of those bids or proposals of small business 
concerns found nonresponsible as to capacity and credit, and ASPR 
1-705.4(b) providing that in negotiating research and development 
contract for highly complex equipment, or personal or professional 
services, certificate of competency procedure is applicable not to selec- 
tion of contractor, but to capacity and credit of small business concern 
selected on basis of highest competency and best scientific approach - - - 893 
Change in status 
Low bid of small business concern that prior to award of contract 
became large business concern by acquisition of another company may 
not be considered under rule bidder’s size status is determinative at 
time of award, notwithstanding status of low bidder was questioned 
under par 1-—703(b)(1)(ii) of Armed Services Procurement Reg. which 
provides for forwarding an untimely protest to Small Business Admin. 
(SBA) only for purpose of future procurement actions, and certifying 
officer unaware of size change until result of preaward survey and, 
therefore, unable to exercise judgment as to acceptance of small business 
self-certification of low bidder was not required to resubmit size question 
under par. 1-703(b) (2), and large business size determination by SBA 
ie COMGEIEVG. oo. occ. : 
Multi-year procurements 
Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 


Be cs aan tae on aoa 898 
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Awards—Continued 

Small business concerns—Continued 

Multi-year procurements—Continued 

price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement on multi-year basis, and option 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental 
to competitive bidding system, small business concerns having sub- 
mitted multi-year as well as single-year bids at competitive prices_____- 749 

Award of multi-year contract to large business concern where small 
business concern was low bidder on single-year procurement require- 
ments under invitation soliciting bids on both bases was not prejudicial 
to small business concern, nor did award subvert integrity of procure- 
ment process, submission by small business concerns of both multi-year 
and single-year bids evidencing multi-year procedure encouraged small 
business concerns to compete with large business concerns for items on 
which high start-up costs might normally keep small business concern 
from-bidding on singloryeet basil acs ok 2 becca do cece oe sb ee dane eens 749 

Price reasonableness 

Contract award on basis that unit prices of low bidder under small 
business set-aside were no higher, in fact lower overall, than prices 
accepted on previous contracts satisfies reasonable price criteria of par. 
1-706.3(a) of Armed Services Procurement Reg. providing that ‘an 
award should not be made under a small business set-aside if it will 


result in the payment of an unreasonable price by the Government.’’__- 102 
Qualifications. (See Bidders, qualifications, small business con- 
cerns) 
Self-certifications 


Information known to other bidders 
Where bidders have information relative to another bidder’s small 
business status that is not known to contracting officer, and which is 
sufficient to raise reasonable doubt as to accuracy of self-certification 
appearing in bid, burden of questioning self-certification falls upon 
SOO dais. anh a etelons wdes snarnd tans haps tek dpb apes hit acces ui 342 
Status protests 
A written protest against award of contract to firm certifying itself 
as small business, not received by contracting officer within 5 working 
days after bid opening or closing date for receipt of proposals and prior 
to award, does not comply with requirements of par. 1-703(b)(1) of 
Armed Services Procurement Reg. and, therefore, need not be submitted 
to Small Business Admin. (SBA), contracting officer having authority 
to accept at face value representation by bidder or offeror that it is small 
business concern, unless status is timely questioned, otherwise, bidder 
could never be sure award would be sustained. However, in accordance 
with par. 1—703(b)(1)(iii), protest received after contract award will 
be referred to SBA regional office for consideration in future actions.. 342 
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Awards—Continued 
Small business concerns—Continued 
Self-certifications—Continued 
Unsuccessful bidder 
Under small business set-aside fact that unsuccessful bidder despite 
self-certification was not small business concern is not open to question, 
pars. 1-703(b)(1) and (2) of Armed Services Procurement Reg. neither 
providing nor contemplating protest against small business status of 
bidder other than “apparently successful bidder.’”’............-_____- 102 
Set-asides 
Administrative determination 
Upon determination that incorrect size standard had been used under 
two invitations soliciting bids from small business concerns, one for 
painting interior, other exterior of ships, contracting officer concluding 
that there was reasonable expectation of small business participation 
under corrected size classification for interior painting procurement, 
but unable to arrive at same conclusion for exterior painting contract, 
properly retained small business set-aside on interior painting procure- 
ment, in view of fact that statutory policy, 10 U.S.C. 2301, favors small 
Dts BWATUE. . oiwin wdse donc sdbssdulicecce Jove tected 102 
Size 
Classification propriety 
Small Business Admin. determination that ship does not come within 
definition of “real property’ and that invitations soliciting bids under 
small business set-asides for painting both interior and exterior of 
ships incorrectly cited size standard for construction industry that 
applies to contracts for painting buildings, bridges, roads, or other 
real property, determination upheld on appeal, and that service 
industry classification should have been used, is binding on procurement 
officials of Govt., 15 U.S.C. 632 and 637(b) (6) empowering Administra- 
tion to prescribe business size standards for industry, to determine 
within any industry concerns that are small business for purpose of 
Govt. procurement, and to consider appeals from initial determinations 
of procuring agencies as to size standard applicable to particular pro- 
CURCIIING cb 2S. COR Rs oe del ccachancesudewesecelebadueudann 102 
Referral propriety 
Low bid of small business concern that prior to award of contract 
became large business concern by acquisition of another company may 
not be considered under rule bidder’s size status is determinative at 
time of award, notwithstanding status of low bidder was questioned 
under par. 1—703(b) (1) (ii) of Armed Services Procurement Reg. which 
provides for forwarding an untimely protest to Small Business Admin. 
(SBA) only for purpose of future procurement actions, and certifying 
officer unaware of size change until result of preaward survey and, 
therefore, unable to exercise judgment as to acceptance of small business 
self-certification of low bidder was not required to resubmit size question 
under par. 1-703(b)(2), and large business size determination by SBA 
is COMING oii ded duces ee ee Eee 898 
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Bid shopping. (See Contracts, subcontracts, bid shopping) 
Breach of contract 

What constitutes 

Determination by contracting officer after completion of 50 percent 
of contract that 10 percent retention from partial payments due con- 
tractor will not be reduced because satisfactory progress in performance 
of contract is not being made does not constitute breach of contract, 
even though reduction of retainer is matter of discretion. The only 
restraint on exercise of admitted discretion is that administrative agency 
act is good faith and not in abuse of its discretion.._...________-__- 730 
Buy American Act 

Construction contracts 

Domestic material requirement 

Under construction contract containing Buy American clause requir- 
ing use of domestic construction material, so defined when cost of com- 
ponents of material manufactured in U.S. exceeds 50 percent of cost of 
all components brought to site for incorporation in building or work, 
use by subcontractor, without prior approval, of foreign motor costing 
less than 50 percent of pump unit to which it was mounted and aligned 
for installation in air-conditioning system does not violate Buy Ameri- 
can clause of contract, assembled pump unit delivered to construction 
site constituting manufactured construction material, and cost of non- 
domestic component costing less than 50 percent, completed pump is 
within contract definition of ‘‘domestic construction material,” thereby 
entitling contractor to compensation for reasonable costs of replacing 
foreign motors ordered by contracting officer..__.........._-.------- 813 
Consideration 

Modification. (See Contracts, modification, consideration) 
Cost plus 

Cost-plus-a-percentage-of-cost prohibition 

Time and materials contract 

Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1-3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of 
price by bidder, should be canceled and procurement made in accord- 
ance with sec. 1-3.406—-1 of regulations, providing methods to be em- 
ployed in procurements to be made on time and materials basis_------- 612 

Improvement of contractor's property 

Extensive plant rearrangement costs claimed by uniquely qualified 
contractor under cost-reimbursement contract, renewed several times, 
for laboratory facility essential to accomplish research work contem- 
plated may be reimbursed to contractor for required items, notwith- 
standing established policy that appropriated funds may not generally 
be used for permanent improvement of privately owned property absent 
express statutory authority, essential permanent improvements being 
permitted when appropriations are available, expenditures are reason- 
able, and improvements are for principal benefit of Government, whose 
interests are fully protected, and cost of improvements claimed, essential 
to work under contract and reasonable, comprising only small part of 
ultimate cost, title vesting in Government, and portion of cost of items 
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Cost plus—Continued 
Improvement of contractor’s property—Continued 
which are not removed upon completion of contract recoverable, items 
proper for reimbursement may be paid 
Late proposals and quotations 
Late quotations on proposed cost-plus-a-fixed fee negotiated contract 


which were not sent by registered or certified mail as required by Re- 
quest for Proposals pursuant to par. 3—-506(d) of Armed Services Pro- 
curement Reg. may not be considered even though proof of mailing can 
be established by other means, late bid rules having been made appli- 
cable to quotations by par. 3—506(f), although quotation is not offer 
which can be accepted by Govt. to form binding contract, and rules 
making no exception for cost-plus-a-fixed fee contracts, reasonable cut- 
off date being necessary even in cases with little or no competition, 
quotations, neither technically competent nor low in price, may not be 
considered on basis of ‘extreme importance” to Govt.; therefore, strict 
compliance with certified or registered mail requirement, reasonable 
and necessary constituting higher degree of proof than postmark of 
limited evidentiary value, requires rejection of late quotations___.____- 
Damages 

Contract disputes clause purview 

Order by hearing examiner in contract disputes proceeding that 
contractor is entitled to equitable adjustment for constructive change 
for Govt.’s failure to furnish steam is in effect allowance of damages 
for breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; how- 
ever, if in fact Govt. is chargeable with breach of contract, remedy lies 
in separate claim before GAO or with courts in judicial proceeding___* - 

Liquidated 

Actual damages v. penalty 

Under rule that determination of whether contract stipulation for 
liquidated damages is valid or constitutes penalty depends on relation 
between amount stipulated and losses that were contemplated by parties, 
liquidated damages assessed under contracts to erect Job Corps camp 
facilities do not constitute penalty, nonutilization of staff and loss of 
enrollee training having been reasonably foreseeable and properly for 
consideration at time contracts were executed as elements of harm to 
job training program contemplated that would result in additional 
expenses and Games 10 Govt... .cccite cs durne n> dartinbawawnadouneap 

Where difficult or impracticable at time of contract execution to 
calculate damage which might result from delayed performance, reason- 
able agreements for liquidated damages are uniformly upheld, and not 
material that actual loss caused by delay is small as compared with 
amount of liquidated damages agreed upon, or that damages may even 
exceed contract price, as validity of liquidated damage provision is for 
determination at time of contract agreement. __..._.....------------ 

Delays 
Unexcusable 

Where contractor did not have firm supplier commitment before 

submitting bids to erect Job Corps camp facilities and could not secure 
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Damages—Continued 
Liquidated—Continued 
Delays—Continued 
Unexcusable—Continued 
supplier after receiving contract awards, termination of contracts for 
failure to perform—upheld by Board of Contract Appeals on findings of 
fact that under 41 U.S.C. 321 are final and conclusive, not having been 
found fraudulent, capricious, arbitrary, or unsupported by substantial 
evidence—may not be converted into terminations for convenience of 
Govt. and assessment of liquidated damages waived under act of Sept. 5, 
1950 (41 U.S.C. 256a), act authorizing remission of liquidated damages 
upon administrative recommendation not being for application to relieve 
contractor from consequences of negligence or carelessness 
Disposition 
Appropriation v. miscellaneous receipts 
Although liquidated damages may be retained in appropriation account 
when authorized reduction is effected in contract price, or in order to 
have money available for return in event contractor is relieved of liability 
for liquidated damages, ‘‘out-of-pocket’’ expenses—per diem and travel 
expenses—sustained by Govt., expenses contemplated for reimbursement 
under liquidated damages provision of contracts for erection of Job 
Corps camp facilities, may not be credited to appropriation from which 
expended, as no monies are due defaulting contractor, and remission of 
liquidated damages has been denied. Therefore, absent requirement to 
credit to or retain in appropriation account, amounts collected or with- 
held as liquidated damages, monies recovered under defaulted contracts 
are for deposit into Treasury as miscellaneous receipts 
Prospective 
Effective on partial payments 
“Satisfactory progress’ determination by contracting officer at any 
time after completion of 50% work under contract that would permit 
reduction of 10% retention from partial payments due contractor is 
matter of judgment that involves more than consideration of liquidated 
damages for projected late performance, and for consideration in deter- 
mination also are present performance, prospects for contract completion, 
and whether Govt. will be adequately protected by 10% withheld from 
progress payments during first half of contract completion in event 
final completion is deficient—and consent of surety for whose protection 
retention is also made is entitled to some weight. Therefore, contracting 
officer is not precluded from finding ‘‘satisfactory progress’? because con- 
tractor may be subject to liquidated damages, nor will release of retained 
percentages prejudice Govt.’s right to assess damages---_--.-.-------- 
Res ipsa loquitur doctrine 
Negligence lacking 
Application of doctrine of res ipsa loquitur for finding negligence in 
Govt.’s failure to make repairs at particular location for steam thereby 
making the Govt. liable for breach of contract to furnish steam is 
erroneous as matter of law since contract did not specify that Govt. was 
to furnish steam at any particular time or location, and no evidence of 
any lack of diligence to infer negligence on part of Govt. is shown; there- 
fore, application of res ipsa loquitur doctrine which is doctrine in law of 
torts is not proper 
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CONTRACTS—Continued 
Da mages—Continued 
Unliquidated 
Claim rejected 
Contractor having failed to reserve claim right against Govt. in 
general release executed upon acceptance of final payment under building 
demolition contract, release may not be reformed to permit contractor 
to claim acceleration and other costs incurred because Govt. delayed 
vacating building. Fact that check issued as final payment was not 
negotiated does not invalidate release executed to extinguish Govt.’s 
liability under contract, as contractor cannot vitiate final payment made 
by Govt. by refusing to negotiate check that represents final payment. 
Therefore, release—condition precedent to issuance of check—is valid 
defense to claim of contractor for unliquidated damages 
Data, rights, etc. 
Disclosure 
Letter Request for Technical Proposals 
Under Letter Request for Technical Proposals (LRFTP), request of 
bidder after opening of bids but prior to award, to inspect both second 
step bids and first step technical proposals of lower bidders to determine 
bidder responsiveness to specifications was properly denied, contracting 
officer at request of low bidder obliged to safeguard technical proposals 
against disclosure to unauthorized persons, notwithstanding non- 
compliance with marking procedures prescribed by par. 3-507.1, Armed 
Services Procurement Reg., LRFTP not specifying manner in which 
offerors should designate confidential material or data submitted with 
proposals, and responsiveness of low proposal under step two procedure 
not affected by continued exercise of confidential privileges reasonably 
afforded step one proposal, material marked in accordance with par. 
3-507.1 remaining confidential during step two processes, different rule 
is not required for material restricted by other means___-_--------- 
Partial contract termination 
Drawings, data, and other materials submitted during performance 
of 3 phases of 4-part theoretical studies equipment contract under which 
Govt. was granted use of information and royalty-free license that 
exempted pending patent application, where last phase (Part IV) of 
contract, ‘Final Design,” was terminated at option of Govt., are pro- 
prietary and information relating to patent application may not be 
disclosed without consent of contractor. Govt. in failing to exercise 
option to performance of Part IV of contract having evidenced intent 
not to purchase rights to final equipment design, information closely 
related to and premised upon patent application is subject to restrictions 
imposed upon use of patent and may not be revealed without negotiating 
for right with contractor 
Timely protest requirement 
Award of contract for research and development of weapons system 
under 10 U.S.C. 2304(a)(11) to other than low offeror—small business 
concern—who prior to issurance of request for proposals had submitted 
unsolicited proposal containing proprietary data will not be disturbed, 
offeror of low proposal in alleging improper disclosure of data only 
upon becoming aware that its solicited proposal would not be considered 
for award failing to meet position of courts that party to maintain 
proprietary rights in information must take reasonable action to 
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CONTRACTS—Continued Page 
Data, rights, etc.—Continued 
Disclosure—Continued 
Timely protest requirement—Continued 
prevent or suppress unauthorized use of information, and scientific 
or engineering aspects of dispute lying outside competence of GAO, 
administrative denial of improper use of proprietary data must be 
SO ened ude deals oles samedecdet sete eeneas ‘ud 885 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
Default 
Liquidated damages applicability 
Where contractor did not have firm supplier commitment before 
submitting bids to erect Job Corps camp facilities and could not secure 
supplier after receiving contract awards, termination of contracts for 
failure to perform—upheld by Board of Contract Appeals on findings 
of fact that under 41 U.S.C. 321 are final and conclusive, not having 
been found fraudulent, capricious, arbitrary, or unsupported by sub- 
stantial evidence—may not be converted into terminations for con- 
venience of Govt. and assessment of liquidated damages waived under 
act of Sept. 5, 1950 (41 U.S.C. 256a), act authorizing remission of 
liquidated damages upon administrative recommendation not being 
for application to relieve contractor from consequences of negligence 
OF CINE. ass ko wadcccus 
Procurement from another source 
Excess cost liability 
Disposition of collection 
Monies recovered as excess costs of replacement contracts incident 
to default of contractor under Govt. contracts for erection of Job Corps 
camp facilities are for deposit into Treasury as miscellaneous receipts 
and not for return to appropriation account from which expended 
under principle appropriation had been erroneously charged in first 
Dar cak sas. Socom nuit ees cs atpedneest bees 554 
Waiver 
Authority vested in GAO by act of Sept. 5, 1950 (41 U.S.C. 256a) 
does not extend to waiver or remission of properly established excess 
costs, and contractor whose default was due to own fault or negligence 
is liable under terms of contract to reimburse Govt. for excess costs 
incurred under replacement contracts. Absent express statutory author- 
ity excess costs may not be reduced, canceled, or waived, as official of 
Govt. may not give away or remit claim due Government 
Deliveries 
Failure to meet schedule 
Effect 
Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of 
sole-source procurement with contractor delinquent under current con- 
tracts although justified on basis that formal Determinations and 
Findings authorized sole-source procurement pursuant to 10 U.S.C. 
2304(a) (13) and (a)(14), as contractor even though incapable of meeting 
revised schedule could produce equipment sooner than any other bidder, 
and as time did not permit updating of inadequate drawings that had 
been modified to conform with production drawings of contractor, 
award violates letter and spirit of procurement statutes and regulations, 
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Deliveries—Continued 

Failure to meet schedule—Continued 

Effect—Continued 

and future procurements, after review of suitability of modified draw- 
ings, should be secured on competitive basis___..._.............-.---- 

Where contracting officer before canceling invitation for bids was cog- 
nizant that producer under current contracts was delinquent and could not 
meet revised delivery schedule of invitation, he instead of verifying 
emergency need for revised schedule and negotiating sole-source pro- 
curement with producer should have pointed out to requiring agency, in 
accordance with pars. 1—-305.2 and 5-1106.4 of Armed Services Procure- 
ment Reg., impossibility of meeting revised schedule, and earliest possible 
schedule on which deliveries could be reasonably anticipated, and, if it ap- 
peared that current producer could offer earlier delivery only then would 
it have been proper to cancel invitation for bids and negotiate sole- 
source procurement with producer_-_ _--_-~-_-_--- oe dander ea ee 

While determination of bidder responsibility is primarily an adminis- 
trative function that will not be disturbed by GAO absent showing that 
determination is arbitrary, capricious, or without substantial basis in fact, 
prior delinquencies of whatever nature on part of bidder should be one of 
important factors considered in determining present responsibility, es- 


pecially in case where earliest possible delivery of procurement is stated 
to be crucial 


Discounts 

Partial and progress payments 

Under contract providing for progress payments and prompt payment 
discount from date of delivery, either to carrier or at destination, or from 
date correct invoice is received, if later than delivery date, discount taken 
on progress payment recouped from partial delivery invoice paid after 
expiration of discount period was proper, as taking discount on progress 
payment would have defeated purpose of providing capita] to contractor, 
and discount time period running against delivery payment and not 
amount applied in liquidation of progress payment made prior to delivery 
of supplies and to discount period, Govt. is entitled to discount on amount 
of progress payment deducted from partial delivery payment, even 


though payment on balance due on partial delivery was made too late to 
have earned discount 


The term “progress payments” under par. E-106 of Armed Services 
Procurement Reg. signifying payments that are made as work progresses 
under contract, or upon basis of costs incurred, or percentage of comple- 
tion accomplished under contract or particular stage of completion, and 
term “partial payments” in accordance with par. E-509.1 applying to 
partial deliveries accepted by Govt. under contract, or partial payments 
on contract termination claims, where contract provides for prompt 
payment discount from date of delivery, either to carrier or at destina- 
tion, or from. date correct invoice is received, if later than delivery date, 
Govt. is entitled to discount on progress payment recouped from partial 
delivery invoice, even if deducted from partial delivery payment 
made after expiration of discount period, discount period running only 
on delivery payment 
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CONTRACTS—Continued Page 
Disputes 
Additional costs determinations 
A hearing examiner’s finding under disputes clause proceeding that 
claim for extra work was only matter of quatum and, therefore, not 
within his jurisdiction, as he limited it, is not definite determination as 
to whether he was remanding claim to contracting officer for further 
negotiation or whether no further action was to be taken and, therefore, 
since examiner took no action and record is incomplete, amount allowed 
on claim by contracting officer rnust be accepted as correct. ___._.---- 441 
Contract Appeals Board decision 
Finality 
Where contractor did not have firm supplier commitment before 
submitting bids to erect Job Corps camp facilities and could not secure 
supplier after receiving contract awards, termination of contracts fcr 
failure to perform—upheld by Board of Contract Appeals on findings 
of fact that under 41 U.S.C. 321 are final and conclusive, not having been 
found fraudulent, capricious, arbitrary, or unsupported by substantial 
evidence—may not be converted into terminations for convenience of 
Govt. and assessment of liquidated damages waived under act of Sept. 5, 
1950 (41 U.S.C. 256a), act authorizing remission of liquidated damages 
upon administrative recommendation not being for application to relieve 
contractor from consequences of negligence or carelessness- --- ---- ---- 252 
Review by General Accounting Office 
While in determination of contract disputes by hearing examiners 
questions of law as well as fact may be decided, jurisdiction of Comp- 
troller General to review decisions by contracting agencies under con- 
tract disputes clause procedures is not limited to review of legal questions 
only but extends to review of questions of fact and so-called mixed 
CI SU ease eon tecend CSanccnecoceccunsece 441 
Evidence 
In reviewing determination of hearing examiner on questions of fact 
under contract disputes clause proceeding, entire record must be con- 
sidered and “substantial evidence” rule requires that conclusions be 
based on such relevant evidence as reasonable mind might accept to 
support such conclusions and if there is opposing evidence so substantial 
in character as to detract from weight of evidence and thereby make it 
less than substantial on whole record, determination does not meet 
standards in Wunderlich Act, 41 U.S.C. 321-322, to confer finality 
upon determination. (Edison Co. v. National Labor Relations Board, 
305 U.8. 197, 229; Russel H. Williams, et al., v. U.S., 130 Ct. Cl. 435) - 441 
In contract disputes clause proceeding, evidence in form of testimony, 
official weather data, daily logs of construction work kept by both 
Govt. and contractor, official minutes of weekly construction meetings 
and correspondence on problems which evidence contradicts testimony 
of contractor in certain vital respects should have been evaluated by 
hearing examiner because of its significant probative value having been 
compiled or composed contemporaneously with contract work and not 
challenged by contractor’s witnesses as being inaccurate, misleading or 


Contracting agency’s determination in disputes clause proceeding 
that contractor’s claim for costs incident to delay in having construction 
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CONTRACTS—Continued Page 
Disputes—Continued 
Evidence—Continued 
site made available should be remanded to contracting officer for settle- 
ment, because record did not furnish basis for conclusion that entire 
period of 1 month was period of delay, was not proper since contracting 
officer would have no additional or better evidence to determine proper 
time of delay than that before agency, and agency’s remand not only 
acknowledges lack of evidence to sustain finding of some delay but 
implies that parties by some process of negotiation not limited to record 
could determine period of delay which is matter for determination with 
PROM aidaw nas cancel eees Oi ce Phe Sa easeeed Sea 441 
Determination by hearing examiner under contract disputes clause 
proceeding that contractor was not bound by terms of change order 
and that contractor should be allowed a longer extension of time than 
under change order is not supported by substantial evidence and, there- 
fore, allowance of time extensions or equitable adjustment in excess of 
time and amounts agreed to and embodied in change order may not be 
GON as ite ei ca tU8 VIR Ss Bla ci eck bien ade aesate 441 
Finality of administrative findings 
Adverse determinations 
When erroneous determination in contract disputes proceeding has 
been made by contracting agency against interests of Govt. and admin- 
istrative proceedings have been exhausted, it is unlikely that agency 
making decision would appeal and in absence of judicial precedent 
there is question as to whether Govt. would have standing to file appeal 
directly with courts challenging adverse decision by one of its agencies; 
therefore, unless GAO on its own initiative or on submission by account- 
able officer having responsibility for approval or payment of contract 
award directs agency not to make payment, such adverse determinations 
would go undetected and unremedied__...........-.------------- 441 
Breach of contract determination 
Order by hearing examiner in contract disputes proceeding that con- 
tractor is entitled to equitable adjustment for constructive change for 
Govt.’s failure to furnish steam is in effect allowance of damages for 
breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; however, 
if in fact Govt. is chargeable with breach of contract, remedy lies in 
separate claim before GAO or with courts in judicial proceeding--.-~--~-- 441 
“Court of competent jurisdiction” v. Wunderlich Act 
Although GAO is not ‘court of competent jurisdiction’ within mean- 
ing of that phrase as used in standard disputes clause in Govt. contracts 
sO as to require acceptance of administrative determinations as final and 
conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and not language of 
disputes clause which governs matter. See Langenfelder & Son, Inc. v. 
UB, 3160 Gio Gi: 668 (1008 i. oobi a as KS 441 
Contract disputes clause which provides that decisions of contracting 
agency as to disputes are final and conclusive ‘‘unless determined by 
court of competent jurisdiction’’ not only goes beyond literal and govern- 
ing provisions of Wunderlich Act, 41 U.S.C. 321-322, which does not 
limit review to “courts,” but is also contrary to legislative history that 
recognized jurisdiction of GAO with respect to review of such determina- 


277-066 O 68—63 
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CONTRACTS—Continued 
Disputes—Continued 
Finality of administrative findings—Continued 
“Court of competent jurisdiction’’ v. Wunderlich Act—Continued 
tions and, therefore, language “court of competent jurisdiction’”’ in 
contract does not affect authority of Comptroller General to review 
and question determinations of fact made by contracting office 
Review by the General Accounting Office 
Determination under contract disputes clause by hearing examiner, 
as modified by administrative agency, that contractor was entitled to 
time extensions, equitable adjustment of certain claims—denied by 
contracting officer—and to payment of amounts withheld as set off for 
debts is matter reviewable by Comptroller General of U.S. under au- 
thority in Budget and Accounting Act, 1921, 31 U.S.C. 41, and when such 
administrative determination is not supported by substantial evidence 
to meet standards of Wunderlich Act, 41 U.S.C. 321-322, and contains 
errors of law, contractor does not have claim against Govt. and payment 
pursuant to administrative determination may not be made 
Question of propriety of accountable officer certifying voucher for 
contract payment ordered pursuant to contract disputes clause procedure 
is question of law and, although under contract disputes clause procedure 
and Wunderlich Act of May 11, 1954, 41 U.S.C. 321-322, determinations 
as to disputes of fact must be accepted as conclusive, unless fraudulent 
or capricious, or arbitrary or so grossly erroneous as necessarily to imply 
bad faith or is not supported by substantial evidence, such determination 
by contracting agency does not preclude Comptroller General from 
rendering decision as to whether payment to contractor is proper 
Jurisdiction of Comptroller General to review administrative deter- 
minations under standard disputes clause provisions in Govt. contracts 
on basis of standards prescribed in Wunderlich Act, 41 U.S.C. 321-322, 
is clearly conferred on Office under authority in Budget and Accounting 
Act, 1921, and although exercise of this jurisdiction does not affect 
rights of contractors to pursue any judicial remedies, determinations of 
Comptroller General are binding upon executive agencies___-..------- 
Standards of review of administrative decisions on contract disputes 
which are granted to courts under Wunderlich Act, 41 U.S.C. 321-322, 
and which legislative history makes clear are to be exercised by GAO, 
are for application solely to decisions of fact, and, therefore, such stand- 
ards (fraud, capriciousness, arbitrariness, grossly erroneous or not sup- 
ported by substantial evidence) are standards to be applied by GAO in 
review of factual determinations under contract dispute clauses-_------ 
Wunderlich Act and decision effect 
Before Wunderlich decision, 342 U.S. 98 (1951), limiting review of con- 
tract dispute determinations to fraudulent standard, administrative 
determinations on questions of fact or law under standard disputes 
clause provisions in Govt. contracts had been consistently regarded as 
not binding on GAO, if under judicial precedents, such determinations 
were not binding on courts, and that such determinations were review- 
able by GAO under same standards applied by courts 
Legislative history of Wunderlich Act, 41 U.S.C. 321-322, not only 
recognizes that GAO had authority to review administrative determina- 
tions on questions of law-and fact under disputes clause provisions in 
Govt. contracts both prior and subsequent to Wunderlich decision, 342 
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Wunderlich Act and decision effect—Continued 

U.S. 98 in 1951, but clearly indicates that such jurisdiction of GAO was 
not to be affected by act and that in exercising jursdiction after enact- 
ment, same standards for review of factual determinations that courts 
used would be applied by GAO______..-_------ ste eee eae 

When administrative determinations in contract dispute proceedings 
are brought to attention of Comptroller General which in his opinion fail 
to meet standards in Wunderlich Act, 41 U.S.C. 321-322, statutory duty 
which is vested in GAO as agency outside of executive branch, responsible 
to Congress, under Budget and Accounting Act, 1921, to question ad- 
ministrative action contrary to statutory fiscal limitations imposed by 
Congress, makes it imperative to take needed action to protect Govt.’s 
interest 

The rule in Longwill and Charles cases, 17 Ct. Cl. 288 (1881); 19 id. 316 
(1884), that claims of doubtful validity should be referred to Court of 
Claims for adjudication or rejected leaving parties to prosecute them 
upon their own voluntary petitions is applicable to claims presented 
under contract disputes clause procedures since under Wunderlich Act, 41 
U.S.C, 321-322, administrative decisions on questions of law are not final 
and decisions on questions of fact are final only if they meet standards of 
review under such act 

The fact that GAO is not equipped to conduct administrative hearings 
in contract disputes clause cases would not affect authority of GAO to 
review administrative determination of fact since under rule in Bianchi 
case, 373 U.S. 709 (1963), review of such administrative determinations 
must, under Wunderlich Act, 41 U.S.C. 321-322, be confined to con- 
sideration of record and no new evidence is permitted 

In reviewing determination of hearing examiner on questions of fact 
under contract disputes clause proceeding, entire record must be con- 
sidered and “substantial evidence” rule requires that conclusions be 
based on such relevant evidence as reasonable mind might accept to 
support such conclusions and if there is opposing evidence so substantial 
in character as to detract from weight of evidence and thereby make it 
less than substantial on whole record, determination does not meet 
standards in Wunderlich Act, 41 U.S.C. 321-322, to confer finality 
upon determination. (Edison Co. v. National Labor Relations Board, 
305 U.S. 197, 229; Russel H. Williams, et al., v. U.S., 130 Ct. Cl. 435) - 

Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for commence- 
ment of work at site at terminal date for period in question does not 
support by substantial evidence determination by contracting agency 
that contractor is entitled to price adjustment for delay and, therefore, 
such determination under disputes clause does not meet standards of 
Wunderlich Act, 41 U.S.C. 321-322, to be regarded as final 

Where finding by hearing examiner under contract disputes clause 
proceeding that contractor was delayed by Govt.’s failure to furnish 
steam is not supported by substantial evidence and review of evidence 
offered by contractor in support of claim is shown by record to be in- 
consistent, inaccurate and misleading, finding must be regarded as not 
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Finality of administrative findings—Continued 
Wunderlich Act and decision effect—Continued 
meeting standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
CR ie titetanccntmtecsitecny mbt cides lived g tie 
Hearing examiner’s determination under contract disputes clause 
proceeding that contractor is entitled to time extensions for work delays 
due to unusually severe weather that was unforeseeable, when evidence 
in these respects was erroneous, as matter of law, and when extensions 
allowed were not supported by substantial evidence must be regarded 
as determination that does not meet standards of Wunderlich Act, 41 
a AR tains ate atiidin a wile hae eho Sess mite aed ele pase Sere 
Determination by hearing examiner in disputes clause proceeding 
that contractor is entitled to increased costs on basis of constructive 
acceleration change order which determination was predicated on erro- 
neous determinations, as matter of law, of several other time extension 
claims must likewise be regarded as erroneous and, therefore, does not 
meet standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
i kineditebasdbuikidcienbadeeiinddnnskesaubcueneniine 
Performance time relief 
In absence of any provision in contract for relief for impossibility of 
performance, contractor’s claim for time extensions due to impossibility 
of performance was properly rejected as matter of law on basis that 
hearing examiner under disputes clause procedure had no authority for 
granting affirmative relief on such claim 
Federal Supply Schedule 
Order limitation 
Splitting requirements 
Under Federal Supply Schedule (FSS) contract imposing $50,000 
limitation on orders and listing two suppliers of film inspection machines, 
purchase by Army of higher priced only commercial item on FSS by 
splitting requirements into several orders to avoid limitation—man- 
datory on defense agencies even though not obligated to use FSS— 
violates basic concepts of competitive bidding and in effect is sole- 
source negotiation without finding required by 10 U.S.C. 2310, notwith- 
standing there is no prohibition against purchase of commercial item 
considered essential even when it is believed that formal solicitation 
of bids would elicit responsive offers from other than one remaining, 
but unsatisfactory FSS source. However, to protect interests of Govt., 
proper procedure would have been to negotiate procurement under 
10 U.S.C. 2304(a)(10) on basis that it was impracticable to obtain 
ih ier aii seen didn ene eae enn 
Government property 
Bid evaluation. (See Bids, evaluation, Government equipment, etc.) 
Increased costs 
Additional work or quantities 
Amount allowable determination 
A hearing examiner’s finding under disputes clause proceeding that 
claim for extra work was only matter of quantum and, therefore, not 
within his jurisdiction, as he limited it, is not definite determination 
as to whether he was remanding claim to contracting officer for further 
negotiations or whether no further action was to be taken and, therefore, 
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CONTRACTS—Continued 
Increased costs—Continued 
Additional work or quantities—Continued 
Amount allowable determination—Continued 
since examiner took no action and record is incomplete, amount allowed 
on claim by contracting officer must be accepted as correct ________- 
Government activities 
Building occupancy under demolition contract 
Contractor having failed to reserve claim right against Govt. in 
general release executed upon acceptance of final payment under build- 
ing demolition contract, release may not be reformed to permit contractor 
to claim acceleration and other costs incurred because Govt. delayed 
vacating building. Fact that check issued as final payment was not 
negotiated does not invalidate release executed to extinguish Govt’s 
liability under contract, as contractor cannot vitiate final payment 
made by Govt. by refusing to negotiate check that represents final 
payment. Therefore, release—condition precedence to issuance of 
check—is valid defense to claim of contractor for unliquidated damages- 
Contract disputes clause purview 
Order by hearing examiner in contract disputes proceeding that 
contractor is entitled to equitable adjustment for constructive change 
for Govt.’s failure to furnish steam is in effect allowance of damages for 
breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; 
however, if in fact Govt. is chargeable with breach of contract, remedy 
lies in separate claim before GAO or with courts in judicial proceeding- - 
Delay 
Evidence sufficiency 
Contractor who, incident to claim for additional costs because of delay 
in having site made available for commencement of work, was not shown 
to be behind in progress schedule for work until sometime after period of 
claim and who not only did not protest unavailability of site until 4 months 
later but was found to have performed significant portions of work during 
period in question has not presented evidence to substantiate finding of 
delay 


Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for com- 
mencement of work at site at terminal date for period in question does 
not support by substantial evidence determination by contracting 
agency that contractor is entitled to price adjustment for delay and, 
therefore, such determination under disputes clause does not meet 
standards of Wunderlich Act, 41 U.S.C. 321-322, to be regarded as 


Performance time relief 


Contractor who was actually behind in work progress schedule, based 
on detailed daily work logs, on date contracting officer invoked contract 
provision directing contractor to take necessary steps to improve work 
progress to meet progress schedule may not have contractor’s directive 
regarded as change order for acceleration or as having been issued im- 
properly, thereby entitling him to increased costs incident to attempt 
to meet work schedule 
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CONTRACTS—Continued 
Labor stipulations 
Davis-Bacon Act 
Minimum wage determinations 
Expiration date 
Cancellation and readvertising of painting procurement after bid 
opening on basis of expiration of minimum wage determinations without 
requesting extension of determinations was warranted to satisfy Govt.’s 
needs and to give all bidders equal opportunity where specifications 
revised to include samples and testing of paint, and liquidated damages 
affected bid prices, and absent fixing of amount or rate of liquidated 
damages in mandatory requirement prescribed by par. 18-113 of Armed 
Services Procurement Reg., inclusion of liquidated damages provision 
was necessary. However, in future contracting officers should request 
extension of wage determinations pursuant to 18-704.2(a)(3), as soon 
after bid opening as it is recognized that it will not be feasible to make 
award before expiration of wage rates included in specifications_-_-__-- 825 
Service Contract Act of 1965 
Exemption propriety 
Exemption of proposed contract for trash collection services from mini- 
mum wage and fringe benefit provisions in Service Contract Act of 1965, 
41 U.S.C. 351-357, on basis that work is to be performed in area where 
wage data are not currently available and where delay in award until 
evaluation of such data would not be feasible constitutes reasonable 
basis for such exemption and ,therefore, protest against award of contract 
to lower nonunion bidder who did not offer minimum wage and fringe 
benefits in act must be denied 278 
Relief for increased wages 
Although rates of storage in contracts containing renewal options may 
not be modified to alleviate economic burden placed on contractors due 
to increased labor costs under Service Contract Act of 1965 (41 U.S.C. 
351-357) as no commensurate benefits would flow to Govt., furtherance 
of policy set out in act not constituting support for modification, remain- 
ing contract renewal options need not be exercised upon determination by 
contracting officer that compliance with act would result in net loss to 
contractor in performing option contracts................-.---- wane: are 
Withholding unpaid wages, overtime, etc. 
“Trust funds” 
Concept 
Concept that amounts withheld under contract representing unpaid 
wages due employees of contractor subject to Davis-Bacon Act are “‘trust 
funds” will no longer be followed as trust fund is not created at time of 
or by act of withholding. A trust in favor of underpaid laborers or 
mechanics arises, if at all, only when determinations are made as to em- 
ployees entitled, individual amounts due, and withheld amounts trans- 
ferred to and accepted by GAO as impressed monies. Therefore, Davis- 
Bacon Act, providing no priority to employees over claims of Govt.,when 
no trust arises, Govt. has common law right of set-off against amounts 
withheld from contractor for whatever reason, and if withheld amounts 
do not satisfy claims of Govt., workers are left to their remedies against 
contractor and surety 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Withholding unpaid wages, overtime, etc.—Continued 
“Trust funds’’—Continued 
Concept—Continued 
Subcontractor suing defaulted prime contractor and its surety under 
Miller Act bond having no claim against U.S., and attempted assignment 
predicated on bankruptcy arrangement for contractor failing because 
surety is not permissible assignee under 31 U.S.C. 203, monies due under 
contract, Eight-Hour Law withholdings, as well as Davis-Bacon Act 
withholdings, which no longer are considered ‘‘trust funds’”’ based merely 
on act of withholding, are available to Govt. under its common law 
right of set-off for liquidation of any indebtedness to Govt. arising under 
contract, any balance to be applied to unpaid Federal taxes or other 
indebtedness of contractor to U.S., whose claims have priority over 
those of assignee or employees of contractor - 
Mistakes 
Contracting officer’s error detection duty 
Notice of error 
Although contracting officer who awarded contract for food machinery 
to only bidder who did not take exception to motor horsepower specifica- 
tion and who quoted price substantially higher than that offered by other 
two bidders, who took exception to specification, may not be considered 
to have been on constructive notice that successful bidder, major manu- 
facturer of equipment, was actually bidding on less powerful machine 
than that called for in specifications, failure of other bidders to offer 
equipment meeting specifications should have alerted contracting officer 
to need to request verification; however, valid and binding contract for 
machinery specified resulted when award was made 
For errors prior to award. (See Bids, mistakes) 
Modification 
Change orders 
Acceptance 
Contractor who did not sign agreement that embodied results of 
negotiations and correspondence leading to change order that was defi- 
nite as to work, time extensions and.price adjustment may be considered 
to have been bound since parties to contract are not limited to specified 
method for modifications particularly where preponderance of evidence 
indicates acceptance of previously agreed upon terms. Helsby v. St. Paul 
Hospital and Casualty Co., 195 F. Supp. 385; Beatty v. Guggenheim Ex- 
ploration Co., 122 N.E. 378 
Legality 
Change order resulting from negotiation between parties to contract 
providing for change orders that was complete as to work, time extensions 
and cost, except for one specified item that was to be paid for on basis of 
price charged by supplier, is definite and certain agreement under which 
parties could expect to be bound and fact that cost of one item was not 
specified, agreement did contain method of determining price and, there- 
fore, parties may be considered to have been bound by change order 
Modification limitation 
Determination by hearing examiner under contract disputes clause 
proceeding that contractor was not bound by terms of change order and that 
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CONTRACTS—Continued 
Modification—Continued 
Change orders—Continued 
Modification limitation—Continued 
contractor should be allowed a longer extension of time that under change 
order is not supported by substantial evidence and, therefore, allowance 
of time extensions or equitable adjustment in excess of time and amounts 
agreed to and embodied in change order may not be allowed 
Performance time 
Contractor who was actually behind in work progress schedule, based 
on detailed daily work logs, on date contracting officer invoked contract 
provision directing contractor to take necessary steps to improve work 
progress to meet progress schedule may not have contractor’s directive re- 
garded as change order for acceleration or as having been issued improp- 
erly, thereby entitling him to increased costs incident to attempt to 
meet work schedule 
Consideration 
Administrative policy furtherance 
Although rates of storage in contracts containing renewal options 
may not be modified to alleviate economic burden placed on contractors 
due to increased labor costs under Service Contract Act of 1965 (41 
U.S.C. 351-357) as no commensurate benefits would flow to Govt., 
furtherance of policy set out in act not constituting support for modifi- 
cation, remaining contract renewal options need not be exercised upon 
determination by contracting officer that compliance with act would 
result in net loss to contractor in performing option contracts____--~-- 
Propriety 
Modification of contract for furnishing food preparation equipment 
awarded to only bidder, who did not take exception to motor specifi- 
cation, to permit him to furnish standard model with less powerful 
motor because model requested would not accommodate motor specified 
would be tantamount to precluding all prospective bidders from having 
opportunity to submit bids on less powerful equipment contrary to 
competitive bidding statute, 41 U.S.C. 253(a), which requires that all 
interested parties be given equal opportunity to compete for procure- 
ment and, therefore, such modification may not be authorized_ 
Multi-year procurements 
Price advantage 
Where prior to authorizing use of multi-year procurement method, 
determination is made that lower prices could not reasonably be antici- 
pated under annual buys by reason of continuity of production or elim- 
ination of repetitive substantial start-up costs, and that design and 
specifications of item would not change to extent that would involve 
major impact on contract price, criteria in par. 1-322.1(c) of Armed 
Services Procurement Reg. has been met and determination, absent 
CT CIR DE DONOR i citiinn dd adebnsunttenninaananenee 
Service contracts 
Procurement of security guard services under multi-year contract, 
evaluated low by adding administrative costs to award annual contracts 
and which omitted labor cost escalation clause, is inconsistent with 
Armed Services Procurement Reg. provisions prescribing multi-year 
contracts for procurement of military ‘‘supplies’’ not regularly manu- 
factured and offered in commercial market in order to obtain lower 
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CONTRACTS—Continued 
Multi-year procurements—Continued 
Service contracts—Continued 
prices, and multi-year contract procedures inapplicable to procurement 
of services of human beings unrelated to any mechanical appliances or 
equipment, or to production of tangible articles, use of multi-year do- 
mestic service contracts should be discontinued until matter is studied 
and appropriate regulations issued 
Negotiation 
After advertising 
Bidder preference 
Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable prices, 
negotiation of procurement under 10 U.S.C. 2304(a) (10) is not required 
by statute, regulation, or decision to be limited to two firms submitting 
technical proposals under canceled procurement on basis of time and 
money expended by bidders to demonstrate technical competency during 
first step of proposed procurement in view of fact that other bidders 
participating in future negotiations would be required to demonstrate 
competency-_-_-- niv~cisttbwishkwbndnitagedlae aetna ane 
More than one exception available 
Where negotiation of contract is justified under more than one of 
numbered exceptions in 10 U.S.C. 2304(a), GAO will not ordinarily 
substitute its judgment for that of contracting agency, and therefore 
after cancellation of invitation for bids by contracting officer because 
substantial difference in bid prices received indicated competition had 
been inadequate to insure reasonable price, fact that contract was ne- 
gotiated under sec. 2304(a)(10)—impracticable to obtain competition 
by advertising—rather than sec. 2304(a)(15), providing for negotiation 
after advertising when head of agency determines bid prices unreason- 
able, will not be questioned, notwithstanding negotiation under sec. 
2304(a)(15) would have been justified, substantial difference between 
bid prices supporting assumption specifications were inadequate to 
obtain competition by formal advertising 
Architect, engineering, etc., services. (See Contracts, architect, 
engineering, etc., services, negotiation authority) 
Authority 
Limitation 
Although assignment of priority designation permits use of “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 
2304(a)(2) without further justification, and contracting officer has 
considerable discretion to determine extent of negotiation consistent 
with exigency of situation, failure to solicit quotations from manufacturer 
of equipment specified in brand name or equal provision of invitation for 
procurement reserved for small business concerns without giving manu- 
facturer opportunity to protest size classification that excluded consider- 
ation of its brand name product was inconsistent with 10 U.S.C. 2304(g) 
and par. 3—202.2, Armed Services Procurement Reg., maximum competi- 
tion required not having been obtained due to failure to solicit proposal 
from brand name manufacturer 
Awards 
Notice. (See Contracts, awards, notice, to unsuccessful bidders) 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Awards—Continued 
Propriety 
Failure to negotiate with all offerors 
Determination to restrict negotiations for research and development 
work leading to award of cost-plus-incentive-fee contract after maximum 
competition had been obtained to one concern considered to have ‘“‘the 
most advanced scientific knowledge attainable and best possible equip- 
ment”? pursuant to par. 4-205.1(a), Armed Services Procurement Reg. 
is not prerogative of contracting officer and is contrary to 10 U.S.C. 
2304(g), providing if negotiations, including prospective research and 
development contracts, are conducted with one offeror, then discussions 
must be conducted with all responsible offerors submitting proposals 
within competitive range, price, and other factors considered. Therefore, 
if statutory requirement for negotiations is given meaningful effect, after 
obtaining maximum competition, contracting officer is required to 
conduct discussions with all responsible offerors submitting competitive 
gi as al he ee a elaine diem eee k wets weet 191 
Competition 
Impracticable to obtain 
Failure to negotiate 
Under Federal Supply Schedule (FSS) contract imposing $50,000 
limitation on orders and listing two suppliers of film inspection machines, 
purchase by Army of higher priced only commercial item on FSS by 
splitting requirements into several orders to avoid limitation—mandatory 
on defense agencies even though not obligated to use FSS—violates 
basic concepts of competitive bidding and in effect is sole-source negotia- 
tion without finding required by 10 U.S.C. 2310, notwithstanding there 
is no prohibition against purchase of commercial item considered essential 
even when it is believed that formal solicitation of bids would elicit 
responsive offers from other than one remaining, but unsatisfactory FSS 
source. However, to protect interests of Govt., proper procedure would 
have been to negotiate procurement under 10 U.S.C. 2304(a)(10) on 
basis that it was impracticable to obtain competition 
Unavailability of specifications requirement 
Authority in sec. 1-3.210(a)(13)e of Federal Procurement Regs. 
contemplating negotiation under 41 U.S.C. 252(c)(10) for property or 
services for which it is impracticable to secure competition only when it 
is impossible to draft adequate specifications or any other adequately 
detailed description of required property or services and not when it 
is merely inconvenient to do so, use of sec. 252(c)(10) negotiating 
authority is not justified on basis prototype of equipment being procured 
is unavailable, where no attempt was made by contracting agency to 
draft adequate specifications between time previous procurement was 
obtained under advertising procedures and currently needed equipment, 
and where evidence is lacking of impossibility to draft any necessary 
changes required in specifications. ............--------------------- 631 
Cost, etc., data 
Price negotiation technique 
Notwithstanding contracting agency having waived disclosure of cost 
and pricing data required by sec. 1-3.807—3 of Fed. Procurement Regs. 
for one offeror under both fixed-price and fixed-price incentive proposals 
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CONTRACTS—Continued 


Negotiation—Continued 
Cost, etc., data—Continued 
Price negotiation technique—Continued 

should have waived data requirement, pursuant to authority in sec. 
1-3.807—3(b), for only other offeror submitting proposals, cost and pricing 
data furnished properly was for consideration under sec. 1—3.807—3(f). 
Although fixed-price incentive contract awarded will not be disturbed, 
cost and pricing data relied upon, even though not as detailed as con- 
sidered desirable for incentive contracts negotiated by military depart- 
ments, justifying administrative determination that successful fixed- 
price incentive proposal was reasonably priced and its acceptance would 
be in best interests of Govt., steps should be taken to assure future 
compliance with statutory and regulation procurement requirements -- 

Disclosure of prices, etc. 

Refusal of contracting officer who had conducted contract negotiations 
under authority of 10 U.S.C. 2304(a)(10) to furnish unsuccessful bidder 
with breakdown of prices of successful bidder is concurred in as furnishing 
of only total price of bid is justified under par. 3—508.3(a)(iv), Armed 
Services Procurement Reg., in view of number of items involved, and 
withholding of other information, such as profit, overhead rate, trade 
secrets, manufacturing processes, etc., is proper under par. 3-508.3(a) (v) - 

Fixed-price incentive contract 

Determination to use fixed-price incentive. contract in lieu of fixed- 
price contract, or any other type contract, on basis that prices quoted 
in proposals were unreasonable and unacceptably higher than price at 
which similar equipment had been previously obtained under advertising 
procedures, and quoted prices exceeded Govt.’s estimate, was proper 
exercise of administrative authority under 41 U.S.C. 254(a), providing 
that contract negotiation pursuant to sec. 525(c) authority may be of 
any type which in opinion of agency head will promote best interests of 
Govt., sec. 1-3.403(a)(2) of Federal Procurement Regs. providing that 
in absence of effective price competition and sufficiency of price analysis, 
cost estimates of offeror and of Govt. may be basis for negotiation of 
eens DO 2s dic Sos Oi Beck ete. Sa Gu en td eleied 

Late proposals and quotations 

Late quotations on proposed cost-plus-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Request 
for Proposals pursuant to par. 3—506(d) of Armed Services Procurement 
Reg. may not be considered even though proof of mailing can be estab- 
lished by other means, late bid rules having been made applicable to 
quotations by par. 3—-506(f), although quotation is not offer which can 
be accepted by Govt. to form binding contract, and rules making no 
exception for cost-plus-a-fixed fee contracts, reasonable cut-off date 
being necessary even in cases with little or no competition, quotations, 
neither technically competent :nor low in price, may not be considered 
on basis of “extreme importance’’ to Govt.; therefore, strict compliance 
with certified or registered mail requirement, reasonable and necessary 
constituting higher degree of proof than postmark of limited evidentiary 
value, requires rejection of late quotations__...._.....------ saben 

Notice of disqualification 

Administrative determination that design for highly specialized 
scientific equipment was technically unacceptable is not introduction 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Notice of disqualification—Continued 
of “new requirements” into procurement justifying further negotiation, 
deficient proposal not coming within competitive technical range con- 
templated by par. 3-805.1(a) of Armed Services Procurement Reg., 
and knowledge of ultimate use of end product being imputed to bidder, 
specifications may not be amended, nor bids modified. Although it is 
regrettable procuring agency failed to timely issue to bidder preaward 
notice of equipment unacceptability required by par. 3-508.2 of regula- 
tion, equipment offered having been properly evaluated as technically 
deficient, rejection of proposal is upheld.__........--------------- 606 
Public exigency 
Delivery schedule v. price 
Where record shows reasonable basis for conclusion of contracting 
officer to award contract to second low bidder proposing more favorable 
overall delivery schedule on procurement of helmets for which public 
exigency existed and which was negotiated pursuant to 10 U.S.C. 
2304(a)(2), award made will not be disturbed simply because different 
method of evaluation—“helmet-days’’—may have resulted in different 
conclusion, authority granted by sec. 2304(a)(2) to negotiate procure- 
ment because of critical importance of early delivery contemplating 
possibility of award to bidder offering best delivery schedule, even if 
not best price; however, administrative agency in future procurements 
should take steps to assure use of most meaningful and appropriate 
method for evaluation of competing delivery schedules_._.._.....----- 22 
Justification for negotiation 
Although negotiation of procurement under public exigency authority 
in 41 U.S.C. 252(c)(2) with only two manufacturers capable of meeting 
delivery schedule established for equipment formerly procured by for- 
mal advertising was not justified on basis new producers could not meet 
required delivery schedule, contracting agency having authority to 
disqualify bidder incapable of meeting delivery schedule of advertised 
procurement, contract, notwithstanding delay in making award, will 
not be disturbed, question of propriety of employing negotiation pro- 
cedures not having been timely raised, and due to fact formal adver- 
tising would have resulted in responsive bids from two companies with 
whom negotiations were conducted_______-- EAE. nore tendiuseud 631 
Negotiation limitation 
Although assignment of priority designation permits use of “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 
2304(a)(2) without further justification, and contracting officer has 
considerable discretion to determine extent of negotiation consistent 
with exigency of situation, failure to solicit quotations from manufac- 
turer of equipment specified in brand name or equal provision of invi- 
tation for procurement reserved for small business concerns without giving 
manufacturer opportunity to protest size classification that excluded 
consideration of its brand name product was inconsistent with 10 U.S.C. 
2304(g) and par. 3-202.2, Armed Services Procurement Reg., maximum 
competition required not having been obtained due to failure to solicit 
proposal from brand name manufacturer 
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Negotiation—Continued 
Request for proposals 
Amendment 
When offeror consenting to use of nonproprietary data submitted in 
presolicitation presentation for redesigning of Bachelor Officers Quarters 
and enlisted men’s barracks refuses to furnish sufficient information to 
enable other offerors to submit proposals on equivalent articles and 
Govt. to evaluate proposals, changing Request for Proposals (RFP) 
from solicitation on brand name or equal basis to one in which prospec- 
tive offerors are free to offer items suitable for needs of Govt. does not 
require issuance of amendment prescribed by pars. 3—505(c) and 3— 
805.1(e), Armed Services Procurement Reg., verbal instructions incident 
to change given at preproposed conference serving same purpose as writ- 
ten amendment in that all prospective offerors were placed on notice 
of change ip tema of BPP = 6 sits aan dd penenedoes 
Failure of contracting officer to advise offeror of increase in procure- 
ment needs after proposals had been opened, increase affecting both 
price and quantity, is not prejudicial where offeror’s proposal could 
not be evaluated and information to determine nature and quality of 
items offered is refused Govt., and where offeror indicated no willingness 
to change position in connection with any revised proposal___.-------- 
Research and development. (See Contracts, research and develop- 
ment) 
Sole-source basis 
Justification 
Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of sole- 
source procurement with contractor delinquent under current contracts 
although justified on basis that formal Determinations and Findings 
authorized sole-source procurement pursuant to 10 U.S.C. 2304(a) (13) 
and (a)(14), as contractor even though incapable of meeting revised 
schedule could produce equipment sooner than any other bidder, and as 
time did not permit updating of inadequate drawings that had been 
modified to conform with production drawings of contractor, award 
violates letter and spirit of procurement statutes and regulations, and 
future procurements, after review of suitability of modified drawings, 
should be secured on competitive basis__............-.-------------- 
Where contracting officer before canceling invitation for bids was cogni- 
zant that producer under current contracts was delinquent and could not 
meet revised delivery schedule of invitation, he instead of verifying emer- 
gency need for revised schedule and negotiating sole-source procurement 
with producer should have pointed out to requiring agency, in accordance 
with pars. 1-305.2 and 5-1106.4 of Armed Services Procurement Reg., 
impossibility of meeting revised schedule, and earliest possible schedule on 
which deliveries could be reasonably anticipated, and, if it appeared that 
current producer could offer earlier delivery only then would it have been 
proper to cancel invitation for bids and negotiate sole-source procurement 
WIR RU ib in A Site octets cadinaies Thee 
Two-step procurement discontinued 
Discontinuing two-step procurement procedure pursuant to par. 
3-210.2(iii), Armed Services Procurement Reg., and negotiating contract 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Sole-source basis—Continued 
Two-step procurement discontinued—Continued 
with firm whose specifications for only technically acceptable equipment 
offered had been used to draft first step of procurement to define mini- 
mum needs of Govt. was not improper, anticipated participation of 
manufacturers that could match major advancements made in equipment 
not having resulted, and although failure of two-step advertising effort 
generated sole-source procurement, intent of procedure was not to elimi- 
nate competition, notwithstanding competition under first step may 
have been restricted to some extent, nor to circumvent difficult task of 
08 soe. Sawa ek ce ernie eo 295 
Specifications unavailable 
Basis for exception to formal advertising 
Authority in sec. 1-3.210(a)(13)¢ of Federal Procurement Regs. con- 
templating negotiation under 41 U.S.C. 252(c)(10) for property or serv- 
ices for which it is impracticable to secure competition only when it is 
impossible to draft adequate specifications or any other adequately de- 
tailed description of required property or services and not when it is 
merely inconvenient to do so, use of sec. 252(c) (10) negotiating authority 
is not justified on basis prototype of equipment being procured is unavail- 
able, where no attempt was made by contracting agency to draft ade- 
quate specifications between time previous procurement was obtained 
under advertising procedures and currently needed equipment, and 
where evidence is lacking of impossibility to draft any necessary changes 
required in specifications. ________- eR ek 2 Se ee te ee a aes 631 
Unsolicited proposals 
Preferential consideration 
Where negotiation of research and development weapons system con- 
tract was in accordance with sec. IV, part 2, of Armed Services Procure- 
ment Reg. (ASPR) and authority in 10 U.S.C. 2304(a)(11), requirement 
in ASPR 3-805.1(a) that after receipt of proposals, written or oral 
discussions with all responsive offerors submitting proposals within 
competitive range, price and other factors considered, does not apply, 
ASPR 3-805.1(d) permitting award of research and development con- 
tract to offeror promising greatest value to Govt. on basis other than 
price, and proposal of low offeror failing to meet needs of Govt., sub- 
mission of unsolicited proposal does not entitle offeror to preferential 
treatment provided in ASPR 4-106.1(e)(5), and award as made was 
proper discharge of procurement responsibility and discretion - - - ~~~ --- 885 
Offer and acceptance 
Acceptance 
Erroneous 
Under specifications requiring minimum page print production guaran- 
tee, failure of low bidder to execute guarantee clause is omission that 
goes to responsiveness of bid and not to responsibility of bidder, and 
verbal assurance of low bidder after bid opening of intent to comply 
with production requirement not having been for consideration, contract 
award to low bidder should be canceled, guarantee of compliance with 
at least minimum production requirement affecting not only quantity of 
work to be delivered, but possibly also price, and nonresponsive bid not 
constituting offer for acceptance, permitting low bid to be made respon- 
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Offer and acceptance—Continued 
Acceptance—Continued 
Erroneous—Continued 
sive after bid opening was tantamount to permitting bidder to submit 
WOW Wen dR srcidcn a ciweiss nennansediieneonenndeedamosea 
Change orders 
Unsigned 
Contractor who did not sign agreement that embodied results of 
negotiations and correspondence leading to change order that was 
definite as to work, time extensions and price adjustment may be con- 
sidered to have been bound since parties to contract are not limited to 
specified method for modifications particularly where preponderance of 
evidence indicates acceptance of previously agreed upon terms. Helsby v. 
St. Paul Hospital and Casualty Co., 195 F. Supp. 385; Beatty v. Guggen- 
hein Benlovreltion Cé., 198 Nii B7G kk oo ckiiisen kn cnticiacnatadiannana’ 
Quotations 
Late quctations on proposed cost-plus-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Re- 
quest for Proposals pursuant to par. 3-506(d) of Armed Services Pro- 
curement Reg. may not be considered even though proof of mailing 
san be established by other means, late bid rules having been made 
applicable to quotations by par. 3—-506(f), although quotation is not 
offer which can be accepted by Govt. to form binding contract, and 
rules making no exception for cost-plus-a-fixed fee contracts, reasonable 
cut-off date being necessary even in cases with little or no competition, 
quotations, neither technically competent nor low in price, may not 
be considered on basis of “extreme importance” to Govt.; therefore, 
strict compliance with certified or registered mail requirement, rea- 
sonable and necessary constituting higher degree of proof than post- 
mark of limited evidentiary value, requires rejection of late quotations- 
Options 
Price consideration prior to exercising option 
Although rates of storage in contracts containing renewal options 
may not be modified to alleviate economic burden placed on contractors 
due to increased labor costs under Service Contract Act of 1965 (41 
U.S.C. 351-357) as no commensurate benefits would flow to Govt., 
furtherance of policy set out in act not constituting support for modi- 
fication, remaining contract renewal options need not be exercised upon 
determination by contracting officer that compliance with act would 
result in net loss to contractor in performing option contracts__.-...--- 
Payments 
Partial 
Retention 
Release 
“Satisfactory progress’ determination by contracting officer at any 
time after completion of 50% work under contract that would permit 
reduction of 10% retention from partial payments due contractor is 
matter of judgment that involves more than consideration of liquidated 
damages for projected late performance, and for consideration in de- 
termination also are present performance, prospects for contract com- 
pletion, and whether Govt. will be adequately protected by 10% with- 
held from progress payments during first half of contract completion 
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Payments—Continued 

Partial—Continued 

Retention—Continued 
Release—Continued 

in event final completion is deficient—and consent of surety for whose 
protection retention is also made is entitled to some weight. Therefore, 
contracting officer is not precluded from finding “‘satisfactory progress” 
because contractor may be subject to liquidated damages, nor will 
release of retained percentages prejudice Govt.’s right to assess damages. 730 

Under terms of contract which recognizes determination of satis- 
factory progress may be made “at any time’’ after 50 percent of work 
has been completed and that “remaining’’ monthly partial payments 
may be made in full, only future retentions may be released, contract 
having reference to retention from each month’s contract earnings. 
Therefore, when at time of contracting officer’s determination that 
work under contract is proceeding satisfactorily only 15 percent of 
work remains to be accomplished, payment for that portion of work 
only may be made in full, however, previous erroneously retained 
Oe a 730 

Determination by contracting officer after completion of 50 percent 
of contract that 10 percent retention from partial payments due con- 
tractor will not be reduced because satisfactory progress in performance 
of contract is not being made does not constitute breach of contract, 
even though reduction of retainer is matter of discretion. The only 
restraint on exercise of admitted discretion is that administrative agency 
act in good faith and not in abuse of its discretion..........-.------ 730 

Progress 

Discount 

Under contract providing for progress payments and prompt payment 
discount from date of delivery, either to carrier or at destination, or 
from date correct invoice is received, if later than delivery date, discount 
taken on progress payment recouped from partial delivery invoice paid 
after expiration of discount period was proper, as taking discount on 
progress payment would have defeated purpose of providing capital to 
contractor, and discount time period running against delivery payment 
and not amount applied in liquidation of progress payment made prior 
to delivery of supplies and to discount period, Govt. is entitled to dis- 
count on amount of progress payment deducted from partial delivery 
payment, even though payment on balance due on partial delivery was 
made too late to have earned discount_.........-.---------------- 

The term ‘‘progress payments” under par. E-106 of Armed Services 
Procurement Reg. signifying payments that are made as work progresses 
under contract, or upon basis of costs incurred, or percentage of comple- 
tion accomplished under contract or particular stage of completion, and 
term “partial payments” in accordance with par. E-509.1 applying to 
partial deliveries accepted by Govt. under contract, or partial payments 
on contract termination claims, where contract provides for prompt 
payment discount from date of delivery, either to carrier or at destination, 
or from date correct invoice is received, if later than delivery date, Govt. 
is entitled to discount on progress payment recouped from partial delivery 


430 
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Payments—Continued 
Progress—Continued 
Discount—Continued 
invoice, even if deducted from partial delivery payment made after 
expiration of discount period, discount period running only on delivery 
OOP io Reiniddie cdma dead dndnin’s Headeaaee 430 
Request 
Under invitation for bids that did not provide for progress payments 
although contract performance time would exceed 6 months, low bid 
conditioned in transmittal letter by request for progress payments was 
properly rejected as nonresponsive. However, in view of mandatory 
requirement in par. E-504.1 of Armed Services Procurement Reg. for 
progress payments if contract performance time exceeds 6 months or 
material impact is made on working funds of contractor, excluding prog- 
ress payment provision from invitation on basis no bids were expected 
from small business concerns and that there would be no material 
impact on working capital of large business concern prevented full and 
free competition to disadvantage of Govt. and procurement should be 
DORI ad isk sew rn carinii iden 368 
Questionable 
Review of entire record 
When the payment of particular claim called to attention of GAO 
is part of transaction involving other payments to which exception would 
be taken in subsequent audit by GAO, responsibility of GAO for settle- 
ment of all claims against Govt. and for audit of financial transactions 
of departments and agencies in executive branch of Govt. would not 
justify sanctioning, even by silence, any payments involved in transac- 
tion and, therefore, not only voucher covering particular claim but entire 
record with respect to all claims under contract are required to be 
NVIWUE. dcsiscccccadtendibctet mated ananassae 441 
In transactions involving expenditure of public funds, conditions 
underlying any payment made pursuant to contractual agreement are 
for review by Comptroller General, and, if any payment has been 
improperly made or contractor has been unjustly enriched at public 
expense, action to recover any improper payments is required to be 
taken by GAO under its statutory authority............---.-------- 441 
Releases 
Conflicting claims 
Judicial determination 
Payment of balance due under construction contract that is claimed 
by assignee bank, surety, and administrator and ancillary adminis- 
trator of two partner contractors killed in airplane accident should 
be withheld pending judicial determination of rights of claimants, each 
claimant alleging priority entitlement, no claimant can give U.S. good 
and valid acquittance. If action to obtain payment is brought against 
U.S., claimants not involved in suit could be interpleaded and amount 
due under contract deposited with court..............-.------------ 389 
Set-off. (See Set-Off, contract payments) 


277. 066 O-68—64 
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CONTRACTS—Continued 
Performance 
Adequacy 
Administrative determination 
Contracting officer who is satisfied that proposed contractor is quali- 
fied on basis that although tooling necessary to perform contract had 
not been acquired at time of preaward survey, arrangements for tooling 
will have been completed by time of contract performance, that change 
in place of performance is result of change in workload and not indica- 
tion of nonresponsibility, and that contractor who experienced prior 
difficulties on similar contract is presently capable of performing, has 
legitimately exercised discretionary powers, and contracting officer’s 
finding contractor was responsible not having been arbitrary, capricious 
or without substantial basis of fact, any later determinations as to con- 
tractor’s ability to meet delivery dates is for determination by contract- 
ing officer, who can terminate contract for default if necessary 
Impossibility 
Time extension 
In absence of any provision in contract for relief for impossibility of 
performance, contractor’s claim for time extensions due to impossibility 
of performance was properly rejected as matter of law on basis that 
hearing examiner under disputes clause procedure had no authority for 
granting affirmative relief on such claim.__............------------- 
Contractor who was actually behind in work progress schedule, based 
on detailed daily work logs, on date contracting officer invoked contract 
provision directing contractor to take necessary steps to improve work 
progress to meet progress schedule may not have contractor’s directive 
regarded as change order for acceleration or as having been issued im- 
properly, thereby entitling him to increased costs incident to attempt 
i SE WI CU i i ss is a Shc cw cas ccccdiin cicsadanen 
Proprietary, etc., items. (See Contracts, data, rights, etc.) 
Protests 
Resolution 
Administrative level of authority 
Resolution of written protest presented prior to award by unsuccessful 
bidder to contracting agency that is required by par. 2-407.9(b) (3) of 
Armed Services Procurement Reg. has been satisfied when contracting 
officer, legal counsel, supervisory contract negotiator, and contract ne- 
gotiator meet before award of contract and confirm nonresponsiveness 
of bid of protestant, the low bidder, regulation not specifying particular 
level at which bid protest is to be resolved. Under par. 2-407.9(b) (2), 
when protest has not been lodged directly with Comptroller General 


prior to contract award, his views need be obtained only if considered 
a a ee ee chemin 


Stop order denied 

Administrative determination not to issue stop order on contract 
pending decision on propriety of contract award by GAO will not be 
questioned, procuring agency responsible that unreasonable delay is not 
experienced in operational programs of Govt. having determined prior to 
award that delay up to 15 working days pending Small Business Admin. 
decision on capability of low bidder was not justified, possible longer 
delay by issuance of stop order after award pending resolution of award 
protest appears not to be in interest of Govt_.......-.-------------- 


Page 


123 


441 


441 


307 
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CONTRACTS—Continued 
Reformation. (See Contracts, modification) 
Releases 
Finality of release 


Page 


Contractor having failed to reserve claim right against Govt. in general 
release executed upon acceptance of final payment under building demoli- 
tion contract, release may not be reformed to permit contractor to claim 
acceleration and other costs incurred because Govt. delayed vacating 
building. Fact that check issued as final payment was not negotiated 
does not invalidate release executed to extinguish Govt.’s liability under 
contract, as contractor cannot vitiate final payment made by Govt. by 
refusing to negotiate check that represents final payment. Therefore, 
release—condition precedent to issuance of check—is valid defense to 
claim of contractor for unliquidated damages___...........---------- 414 

Payments. (See Contracts, payments, releases) 

Research and development 

Propriety of award 

Where negotiation of research and development weapons system con- 
tract was in accordance with sec. IV, part 2, of Armed Services Procure- 
ment Reg. (ASPR) and authority in 10 U.S.C. 2304(a) (11), requirement 
in ASPR 3-805.1(a) that after receipt of proposals, written or oral dis- 
cussions with all responsive offerors submitting proposals within com- 
petitive range, price and other factors considered, does not apply, ASPR 
3-805.1(d) permitting award of research and development contract to 
offeror promising greatest value to Govt. on basis other than price, and 
proposal of low offeror failing to meet needs of Govt., submission of un- 
solicited proposal does not entitle offeror to preferential treatment pro- 
vided in ASPR 4-—106.1(e)(5), and award as made was proper discharge 
of procurement responsibility and discretion 

Two-step procedure 


Use of two-step formal advertising procedure prescribed by par. 2-501 
et seq. of Armed Services Procurement Reg. in lieu of negotiating under 
par. 3—211.2, for procurement of research and development contract pur- 
suant to authority in 10 U.S.C. 2304(a) (11), would be neither feasible nor 
practicable where exact nature and extent of development work and 
method of accomplishment cannot be established in advance and work 
contemplated is subject to improvisation and changes based on offeror’s 
approach prior to establishment of firm contract requirements, and pro- 
curement having been obtained on competitive basis to maximum practi- 
cable extent, determination to negotiate under 10 U.S.C. 2304(a) (11) 
was proper and under 10 U.S.C, 2310(b) determination is final 
Sales. (See Sales) 

Service Contract Act of 1965. (See Contracts, labor stipulations, Service 

Contract Act of 1965) 


Small business concerns. (See Contracts, awards, small business con- 
cerns) 


Specifications 
Adequacy 
Changes by contractor 
Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of 
sole-source procurement with contractor delinquent under current 
contracts although justified on basis that formal Determinations and 


885 
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CONTRACTS—Continued Page 
Specifications—Continued 
Adequacy—Contirued 
Changes by contractor—Continued 
Findings authorized sole-source procurement pursuant to 10 U.S.C. 
2304(a) (13) and (a) (14), as contractor even though incapable of meeting 
revised schedule could produce equipment sooner than any other bidder, 
and as time did not permit updating of inadequate drawings that had 
been modified to conform with production drawings of contractor, 
award violates letter and spirit of procurement statutes and regulations, 
and future procurements, after review of suitability of modified drawings, 
should be secured on competitive basis.........................-...- 651 
Security clearances 
Where security clearance of personnel is required, bids on proposals 
should be solicited in ample time, and contain sufficiently definite state- 
ments, to enable prospective contractors to take whatever action is 
necessary to establish their ability to satisfy requirements respecting 
responsibility for and timeliness of initiating security clearance pro- 
cedures, and making arrangements for employment of required cleared 
personnel. prior to award Of GOMKPAC in «ccc cc cnnce ncsecccdssnocwuss 849 
Ambiguous 
Bidder action requirement 
Invitation for bids providing that failure to read instructions will be at 
risk of bidder, and prescribing 60-day bid acceptance period unless 
otherwise indicated, where reference to clause 712 of bid schedule— 
mandatory 60-day bid acceptance provision—did not cite page number, 
and bid schedule failed to list clauses numerically and contained clause 
requiring offer of definite acceptance period, is not ambiguous invitation, 
bidder having responsibility to request prebid interpretation of invitation. 
Therefore, offer of 30-day bid acceptance period for required definite 
period of 60 or more days having been nonresponsive to invitation, bid 
SN OE De CRIN G08 BONG nis ceiccvnentavsdatesdwitackennxen 414 
Delivery provisons 
Although award to low bidder offering delivery within 90 to 120 days 
after receipt of order under invitation which, ambiguous as to whether 
maximum delivery schedule of 90 days was desired or whether offer 
of later delivery date would be without prejudice to evaluation of bid, 
inadequately informed bidders of standards their bids had to satisfy 
will not be disturbed as cancellation of award made to lowest bidder in 
good faith would not be in best interests of Govt., future invitations, 
when early delivery is not essential, should provide desired delivery 
date and later cutoff date_...___- wis ona wi an tsp bdhace ascend 745 
Reservation to Govt. in invitation to bid of right to make award to 
responsive bidder offering closest delivery time to required delivery date 
when no responsive bid meeting delivery date specified is received is 
ambiguity, provision not meeting standards of sec. 1—1.316-2(c) of 
Federal Procurement Regs., as bidder is left to guess at extent of deviation 
which will satisfy Govt., and reservation detrimental to competitive 
bidding system, reserved right of Govt. should be eliminated from bid 
form. 41 Clon, Gan: S00, onp@iRedls cic wwcisdnviennsodednnecansitane 745 
Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
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Specifications—Continued 
Changes, revisions, etc. 
After bid opening 
Price, quantity, or quality effect 
Failure of contracting officer to advise offeror of increase in procure- 
ment needs after proposals had been opened, increase affecting both 
price and quantity, is not prejudicial where offeror’s proposal could not 
be evaluated and information to determine nature and quality of items 
offered is refused Govt., and where offeror indicated no willingness to 
change position in connection with any revised proposal___.....---- 285 
Amendment requirement 
When offeror consenting to use of nonproprietary data submitted in 
presolicitation presentation for redesigning of Bachelor Officers Quarters 
and enlisted men’s barracks refuses to furnish sufficient information to 
enable other offerors to submit proposals on equivalent articles and 
Govt. to evaluate proposals, changing Request for Proposals (RFP) from 
solicitation on brand name or equal basis to one in which prospective 
offerors are free to offer items suitable for needs of Govt. does not require 
issuance of amendment prescribed by pars. 3—505(c) and 3-805.1(e), 
Armed Services Procurement Reg., verbal instructions incident to change 
given at preproposed conference serving same purpose as written amend- 
ment in that all prospective offerors were placed on notice of change in 
terne OF RPP veces cce cused n we dUeh ata tee BONS eee Pee 285 
Omissions effect on agreement 
Change order resulting from negotiation between parties to contract 
providing for change orders that was complete as to work, time extensions 
and cost, except for one specified item that was to be paid for on basis 
of price charged by supplier, is definite and certain agreement under which 
parties could expect to be bound and fact that cost of one item was not 
specified, agreement did contain method of determining price and, there- 
fore, parties may be considered to have been bound by change order... 441 
Conformability of equipment, etc. 
Bid acceptance time. (See Bids, acceptance time limitation) 
Compatibility with existing equipment 
Compliance with compatibility of equipment requirement in perform- 
ance type specifications for expansion of coaxial switching system, where 
end result desired was indicated without including designs particularly 
describing each component, and bidders were not required to submit 
descriptive literature, engineering data, or any indication of how specifi- 
cations would be met, must be determined before equipment offered 
by low bidder may be accepted. If function to be served by whole system 
can be met with equipment which need not be compatible, then all bids 
should be rejected and procurement readvertised to reflect this deter- 
mination, and future bidders should be required to submit enough in- 
formation to provide basis for evaluating equipment offered against 
aot al Gisela aeseass isi ecdsndei Wei cu A en 395 
Contracting officer’s duty 
Fact that procuring agency did not make any effort to ascertain 
whether any manufacturer could supply equipment it desired may 
not be construed as notice that equipment offered by successful bidder 
does not meet specifications; however, contracting agencies should make 
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CONTRACTS—Continued Page 
Specifications—Continued 
Changes, revisions, etc.—Continued 
Contracting officer’s duty—Continued 
reasonable efforts, before solicitation, to determine whether particular 
POUTh Se ic achated te nnneccnbeccnecdtnane asRuvcswane silekbas 281 
Technical deficiencies 
Administrative determination that design for highly specialized sci- 
entific equipment was technically unacceptable is not introduction of 
“new requirements’ into procurement justifying further negotiation, 
deficient proposal not coming within competitive technical range con- 
templated by par. 3-805.1(a) of Armed Services Procurement Reg., 
and knowledge of ultimate use of end product being imputed to bidder, 
specifications may not be amended, nor bids modified. Although it is 
regrettable procuring agency failed to timely issue to bidder preaward 
notice of equipment unacceptability required by par. 3-508.2 of regula- 
tion, equipment offered having been properly evaluated as technically 
deficient, rejection of proposal is upheld__.........---- Sita ed Rebate 606 
Descriptive data 
Defective 
Under invitation for bids to furnish equipment in accordance with 
detailed specifications and including descriptive literature clause pre- 
scribed by sec. 2.202.5(b) of Armed Services Procurement Reg., but 
failing to state descriptive requirement for technical evaluation, upon 
cancellation of award, reevaluation of bid indicating insufficiency of 
descriptive literature furnish to determine specification compliance, 
deviation not considered clerical error, or, overcome by subsequent 
offer of compliance, award may not be made to any other bidder and 
procurement should be readvertised, descriptive literature requirement 
not establishing common base for bid evaluation and detailed specifica- 
tions leaving nothing to describe in way of performance characteristics, 
descriptive literature clause was improperly included and it would be 
prejudicial to bidders to reject their bids for failure to supply sufficient 
information to prove compliance..........0.-2... 02. esses sneeee 1 
Performance characteristics 
Standards 
Although rejection of bid submitting descriptive data insufficient to 
show conformity of performance characteristics of item offered with re- 
quirements of Invitation for Bids’ Purchase Description has no proper 
basis when descriptive literature requirements solicit performance char- 
acteristics details to permit Govt. to make “detailed comparative analy- 
sis” without furnishing standards for or identification of characteristics, 
bid may be properly rejected if literature accompanying it to describe 
performance characteristics of item offered shows nonconformity with 
stated requirement of Purchase Description, even though descriptive 
literature may not have been needed, or that invitation was defective for 
failing to spell out with particularity requirements for description of 
details of performance characteristics. ........---.------------------ 315 
Sufficiency of details 
Where Requirements for Descriptive Literature in invitation for bids 
does not provide sufficient details as to information needed by contracting 
agency for determining performance characteristics of procurement to be 
purchased, but bidder can make its bid responsive by parroting back 
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CONTRACTS—Continued 
Specifications—Continued 
Descriptive data—Continued 
Sufficiency of details—Continued 
Govt.’s specifications, legitimacy of descriptive literature requirement is 
not established, ‘‘Justification for Descriptive Literature’ doing little 
more than stating conclusion of requirement without furnishing stand- 
ards for or identification of performance characteristics required 
Deviations 
Informal v. substantive 
Bid acceptance time. (See Bids, acceptance time limitation) 
Failure to bid on each item 
Failure of bidder to quote price for option increment under invitation 
warning that bidders must bid on all items may not be classed as mistake 
under par. 2-406.3 of Armed Services Procurement Reg., and even if in- 
advertent, omission is material deviation which depriving Govt. of sub- 
stantive and valuable right to increase quantities justifies bid rejection, 
notwithstanding quoted basic quantity price could be used for any option 
quantity awarded at time basic quantity is awarded, as that price could 
not be used for option quantities awarded after date of initial award 
Guaranteed production 
Under specifications requiring minimum page print production 
guarantee, failure of low bidder to execute guarantee clause is omission 
that goes to responsiveness of bid and not to responsibility of bidder, 
and verbal assurance of low bidder after bid opening of intent to comply 
with production requirement not having been for consideration, con- 
tract award to low bidder should be canceled, guarantee of compliance 
with at least minimum production requirement affecting not only 
quantity of work to be delivered, but possibly also price, and non- 
responsive bid not constituting offer for acceptance, permitting low 
bid to be made responsive after bid opening was tantamount to per- 
mitting bidder to submit new bid 
Sample adequacy 
Notwithstanding preliminary sample of not less than one square 
yard of cheesecloth submitted with low bid met specification require- 
ments, bid was properly rejected on basis ten-pound sample submitted 
after bid opening did not satisfy Govt.’s specialized needs. As require- 
ment in invitation that only bidders meeting preliminary sample test, 
which eliminated consideration of unqualified bidders, would be required 
to furnish larger sample for purpose of determining cheesecloth offered 
had persistent quality needed by Govt., was not prejudicial to low 
bidder, and did not result in unfair competition, even though it would 
have been desirable to evaluate bids without requesting further infor- 
mation, failure of larger sample submitted with low bid to satisfy 
specifications qualified bid, material deviation that may not be waived-- 
Waiver 
Approval erroneous 
Fact that contracting officer of procuring agency, under par. 14-205 
of Armed Services Procurement Reg. is required to obtain from using 
activity approval for waiver of specification deviations that are reported 
by inspector, was unaware of inadequacy of data package until too 
late to have effect in current procurement does not justify sole-source 
procurement situation created by contractor under other procurements 
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Specifications—Continued 
Deviations—Continued 
Waiver—Continued 
Approval erroneous—Continued 
by means of unilateral specification changes, and subsec. (d) of par. 1— 
1202, which provides for mandatory use of applicable Federal or coor- 
dinated military specifications, requiring revision of inadequate speci- 
fications ‘‘to obviate necessity for repeated departures from specifi- 
cations,” noncompliance with par. 1—1202(d) was prejudicial to other 
OE. n cc ainieed oceans Bobs eee Ses ee itnus SO 
Failure to furnish something required 
Bid bond 
Failure to furnish ‘‘may be” cause for rejection 
Failure of bidder unable to obtain bid bond to comply with invitation 
requirement for submission of bond may not be waived as informality 
or minor irregularity on basis that invitation stated that such failure 
may be cause for rejection and therefore rejection is not required, clause 
prescribed by sec. 1—-10.103-3 of Federal Procurement Regs. and correctly 
stating in connection with named situations in sec. 1—-10.103-4 in which 
failure to furnish required bid bond is waivable, that such failure ‘‘may 
be’’ cause for rejection, and even though clause would be more precise 
and more informative to bidders if it stated that failure to furnish bid 
bond will require rejection of bid in all cases except those listed in sec. 
1—10.103—4 and may be cause for rejection even then, regulations having 
force and effect of law, failure of bidder to furnish bid bond cannot be 
waived and requires bid rejection. ...............-.----.---------.-- 11 
License approval 
The rule that matters relating to responsibility of bidder which do 
not affect prices, quantity and quality of procurement and which are 
not prejudicial to other bidders may be furnished after bid opening is 
equally applicable in surplus sales disposal where statutory authority 
for sale is similar to statutory authority for procurement of supplies 
and services. Therefore, under sales invitation requiring purchasers of 
radioactive machine tools to be licensed to decontaminate tools— 
requirement concerning responsibility—time for compliance with 
license requirement may be as late as time for performance. However, 
award conditioned on purchaser obtaining license prior to removal of 
equipment, in event condition is not met contract is void ab initio_--- 326 
Minimum needs requirement 
Since modification of contract to permit contractor to substitute for 
one item article with less powerful motor than that required under 
invitation is not legally proper, procuring agency should determine 
if heavier motor is essential to its needs and, if so, attempt to procure 
equipment in open market, charging contractor with any excess cost, 
but if less powerful motor would meet needs of agency, that item could 
be deleted from contract and procurement readvertised---.-...-.----- 281 
Restrictive 
Particular make 
Brand name manufacturer excluded from participation 
Although assignment of priority designation permits use of ‘public 
exigency” exception to formal advertising authorized by 10 U.S.C. 
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CONTRACTS—Continued Page 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Brand name manufacturer excluded from participation—Continued 
2304(a)(2) without further justification, and contracting officer has 
considerable discretion to determine extent of negotiation consistent 
with exigency of situation, failure to solicit quotations from manu- 
facturer of equipment specified in brand name or equal provision of 
invitation for procurement reserved for small business concerns without 
giving manufacturer opportunity to protest size classification that 
excluded consideration of its brand name product was inconsistent with 
10 U.S.C. 2304(g) and par. 3—202.2, Armed Services Procurement Reg., 
maximum competition required not having been obtained due to failure 
to solicit proposal from brand name manufacturer_.-..-..-.-------- 600 
Samples 
Preliminary and additional samples 
Notwithstanding preliminary sample of not less than one square 
yard of cheesecloth submitted with low bid met specification require- 
ments, bid was properly rejected on basis ten-pound sample submitted 
after bid opening did not satisfy Govt.’s specialized needs. As require- 
ment in invitation that only bidders meeting preliminary sample test, 
which eliminated consideration of unqualified bidders, would be required 
to furnish larger sample for purpose of determining cheesecloth offered 
had persistent quality needed by Govt., was not prejudicial to low bid- 
der, and did not result in unfair competition, even though it would have 
been desirable to evaluate bids without requesting further information, 
failure of larger sample submitted with low bid to satisfy specifications 
qualified bid, material deviation that may not be waived___-..------ 406 
Preproduction sample requirement 
Administrative determination 
Under invitation requiring submission of preproduction samples and 
reserving right to waive requirement in case of prior producers who 
furnish evidence that prior Govt. approval of their products was ap- 
propriate for current procurement, determination whether or not to 
waive preproduction samples is essentially administrative function, 
and determination will not be disturbed unless contracting officer’s 
determination that samples should not be waived is shown to be arbi- 
trary, capricious, or without substantial basis of fact.......-.------- 123 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations) 
Status 
Construction v. supplies and services 
A fixed-price construction contract is not like contract for supplies 
or for services of specified number of individuals but is contract for 
finished project and fact that contractor had to hire additional help and 
equipment and work overtime to complete project at time specified is 
not of any concern to Govt. under fixed-price contract when evidence 
indicates that Govt. did not demand that contractor use specified 
EY OF GHIONNNiinais so oie on eh eh ea te eckeusaenaenean 441 
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CONTRACTS—Continued 
Subcontractors 
Licensed 
In lieu of prime contractor 
Under invitation for sale of radioactive machine tools requiring 
bidders “‘if successful” to be licensed to decontaminate tools, prospective 
purchasers who arrange for performance of decontamination process by 
licensed subcontractors prior to bidding are qualified and responsible 
bidders that are eligible for contract awards in absence of either statu- 
tory or contractual prohibition precluding subcontracting to meet license 
requirement, and whether decontamination process is affected by prime 
contractor or through services of subcontractor, prime contractor is 
responsible to Govt. for performance of contract... _-- sedis ice aac be 
Patent use. (See Patents, subcontractors use) 
Administrative approval 
Award of subcontract to high bidder with consent of contracting 
agency administering prime contract and having knowledge that prime 
contractor did not consider information furnished by lower bidder that 
cable specification was not included in its proposal as only one man- 
ufacturer could supply cable, will not be disturbed even though it is 
uncertain that most advantageous award was made, contracting agency 
having responsibility in behalf of Govt. for determining whether or not 
award is advantageous. However, in future procurements Govt. approval 
of subcontract awards should not be pro forma, but should be based on 
careful-consideration of full revord..... . .. 2. ci cienncnceccccsccens 
Bid shopping 
Bidder listed as subcontractor 
Low bidder on proposed construction contract listing itself, permitted 
by invitation, as subcontractor to perform ‘Architectural Cast Stone”’ 
category of work has not met requirements of invitation that fabrication 
and setting of stone “shall be performed by Specialty Subcontractor(s),”’ 
a material defect in bid precluding its consideration for award. Low 
bidder not qualified fabricator of stone if awarded contract would be in 
position to bid shop among fabricators of architectural stone, a practice 
listing of subcontractors requirement was aimed at, and future invitations 
for bids involving architectural cast stone or any other material that is 
to be fabricated and installed by specialty subcontractors should require 
bidders to list both fabricator and installer___...........-...-------- 
Definiteness of subcontractor listing requirements 
Invitation providing that prime contractors list specialty subcon- 
tractor(s) for fabrication and setting of architectural cast stone, but 
defining “Specialty Subcontractor” as firm skilled in ‘installing items 
required by contract,” and providing for installation of movable metal 
partitions without specifying that subcontractor is required to be 
specialty subcontractor, able to perform all or specified portion of work 
with own forces, is considered an ambiguous invitation having resulted 
in one bidder listing manufacturer’s agent as subcontractor for parti- 
tions, another bidder listing itself as specialty subcontractor, and failure 
to list as specialty subcontractor the second-tier subcontractor to be 
used by listed fabricator stone specialty subcontractor to set stone. 
Therefore, specifications having been defective, bids or quotations 
should be resolicited under provisions clearly and definitely setting out 
requirements for listing subcontractors. ...........------------------ 
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Time and materials 

Procedure 

Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1—-3.805—-1(b) of 
Federal Procurement Regs.—and permitting revision downward of price 
by bidder, should be canceled and procurement made in accordance 
with sec. 1-3.406—1 of regulations, providing methods to be employed in 
procurements to be made on time and materials basis___.__....._-_-- 
Transportation services 

Guaranteed sum per annum 

To overcome lack of availability of public transportation to veterans 
hospital located in isolated area, Veterans Admin. to assure continuation 
of visits to veteran patients necessary for complete medical and hospital 
care prescribed by 38 U.S.C. 4101(a) may enter into subsidy-type agree- 
ment with private carrier under authority of 38 U.S.C. 213 for regularly 
scheduled transportation services to hospital at guaranteed sum per 
annum, less amount of fares—fares commensurate with common carrier 
fares—collected from visitors and employees, Administration to estab- 
lish adequate controls to insure proper accounting by carrier of fares 
COON Ngtt sae ok en eee Bhs eee ee 


CONVENTIONS, ETC. 
(See Meetings) 


CORREGIDOR-BATAAN MEMORIAL COMMISSION 


Memorial construction by Veterans Administration 

Architect, engineering, etc., services 

Fee limitation 

Architect-engineer contract for design, ete., of Corregidor-Bataan 
Memorial executed under authority of 38 U.S.C. 213, and subject to 
procurement status applicable to Veterans Admin. should have been 
negotiated on basis of 6-percent fee limitation in sec. 304 of Federal 
Property and Administrative Services Act of 1949, as amended (41 
U.S.C. 254(b)), absent contrary intent in 38 U.S.C. 213. However, no 
action will be taken on excessive fee paid to architect-engineer under 
contract on basis that Govt-wide review is currently being conducted 
of architect-engineer contracting procedures, but future architect- 
engineer contracts authorized under 38 U.S.C. 213 should be made 
subject to restrictive provisions of title III of 1949 act........-...---- 

Use of section 601 authority 

Veterans Administration responsible for construction of Corregidor- 
Bataan Memorial authorized by 36 U.S.C. 426, may enter into agree- 
ment with Dept. of Navy, pursuant to sec. 601 of Economy Act (31 
U.S.C. 686(a)), for construction of memorial within limit of available 
funds and subject to approval of final plans for memorial by Bur. of 
Budget, and in accordance with sec. 601, authorizing services between 
agencies, performing agency is to be paid its total actual costs in carry- 
ing out work, either in advance or by reimbursement, requisitioning 
agency to remain accountable to Congress for activities under appro- 
DOTRRIIED BOONE oiiicititincitctnwcnennidiibitnhacasabaanaeaadde 





612 


616 


183 





994 INDEX DIGEST 






COURTS 
Costs 
Agencies other than Justice Department 
Notwithstanding Attorney General as chief law officer of Govt. has 
duty to institute, prosecute and defend actions on behalf of U.S. in 
matters involving court proceedings, defraying expenses from Dept. of 
Justice appropriations, Small Business Admin. having been authorized 
pursuant to 15 U.S.C. 634(b) to resort to litigation in courts in perform- 
ance of its duties, may assume expenses of litigation required incident 
to exercising responsibilities imposed by Small Business Investment Act, 
15 U.S.C. 687c(b), including fees and expenses of appointing receiver, 


expenses to be paid from funds or appropriations available for expenses 
of Administration 


Criminal Justice Act of 1964 
Transcripts 
Criminal Justice Act of 1964 having authorized payment by U.S. for 
services that are necessary to proper presentation of indigent defendant’s 
case at all stages in criminal proceeding, cost of transcripts may be paid 
under act, regardless of whether prepared in State, municipal, or Federal 
courts, or by whom, 28 U.S.C. 753(f) relating to transcripts of proceedings 
in Federal district courts and sec. 11-935, D.C. Code while not repealed 
merging with greater benefits granted by Criminal Justice Act, and trial 
transcripts needed by all persons within purview of 1964 act, including 
persons prosecuted by U.S. in U.S. Branch of Dist. of Columbia Court 
of General Sessions, may be paid from appropriations made to U.S. 
courts pursuant to appropriate court orders. B—153485, Mar. 17, 1964; 
B-154384, Aug. 3, 1964; B-154856, Aug. 18, 1964, overruled 
Decisions 
Friestedt v. United States, 173 Ct. Cl. 447. (See Pay, retired, disability, 
members who served in higher grade than at retirement) 
District courts of United States 
Jurisdiction 
Patent infringement suits. (See Patents, infringement, suits in 
district courts of the United States) 
Judgments, decrees, etc. 
Res judicata 
Subsequent claims 
Effect of removal of statute of limitation bar 
Removal by act of Apr. 14, 1966, Pub. L. 89-395, of bar imposed by 
act of Oct. 9, 1940, on payment of increased retired pay computed under 
4th par. of sec. 15 of Pay Readjustment Act of 1942, not including 
claims barred under doctrine of res judicata, officer of Regular Army 
retired Sept. 21, 1944, and awarded sec. 15 re-retirement benefits in 
Holden v. U.S., 123 Ct. Cl. 866, under act of June 29, 1948, from that 
date to Apr. 30, 1952, is barred under doctrine of res judicata from having 
claim considered pursuant to 1966 act for that portion—May 16, 1945 
to June 28, 1948—of 6-year period preceding petition filing on May 16, 
1951 which although not barred by 28 U.S.C. 2501 was not included in 
petition, court having had complete jurisdiction of officer’s then existing 
cause of action, and for period subsequent to period of award, May 1, 
1952, to date of judgment, July 15, 1952, holding in 155 Ct. Cl. 177 restricting 
payment absent judgment amendment 
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DAMAGES 
Contracts. (See Contracts, damages) 
Property 
Public. (See Property, public, damage, loss, etc.) 


DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 


DEBT COLLECTIONS 
Waiver 
Loans. (See Loans, repayment, waiver) 


DEPARTMENTS AND ESTABLISHMENTS 
Damage claims 

Reimbursement prohibition 

Govt. of American Samoa considered territory and not instrumental- 
ity of U.S., revenues of Samoa, although mingled with appropriated 
funds and grants-in-aid received from U.S., are available for payment 
of claim asserted against Samoan Dept. of Education for storage losses 
of donated agricultural commodities, rule that one Federal agency may 
not pay damages to another premised on concept that ownership of 
Govt. property is lodged in single entity, Federal Govt. rather than 
various departments and agencies and, therefore, Govt. cannot seek 
reimbursement from itself, having no application 
Reorganization 

Defense Department 

Army Air Corps to Air Force 

In applying Friestedt rule, 173 Ct. Cl. 447, noon on Sept. 26, 1947, 
is date on which Air Corps ceased to be integral part of Army and be- 
came part of U.S. Air Force, for purpose of determining satisfactory 
service under 10 U.S.C. 1372 
Services between 

Construction of buildings, etc. 

Veterans Administration responsible for construction of Corregidor- 
Bataan Memorial authorized by 36 U.S.C. 426, may enter into agree- 
ment with Dept. of Navy, pursuant to sec. 601 of Economy Act (31 
U.S.C. 686(a)), for construction of memorial within limit of available 
funds and subject to approval of final plans for memorial by Bur. of 
Budget, and in accordance with sec. 601, authorizing services between 
agencies, performing agency is to be paid its total actual costs in carry- 
ing out work, either in advance or by reimbursement, requisitioning 
agency to remain accountable to Congress for activities under appro- 
priations received 
Status 

Howard University 

Whether employees of Freedmen’s Hospital who pursuant to Pub. L. 
87-262 enacted prior to severance pay provisions in sec. 9 of Pub. L. 
89-301, dated Oct. 29, 1965, are “involuntarily separated from service” 
within contemplation of sec. 9(c) of 1965 act upon transfer to Howard 
University—private self-governed institution under terms of its corporate 
charter, whose employees are not civilian employees of Govt. for pur- 
poses of sec. 9(a)—is doubtful. Therefore, employees should be excluded 
from severance pay provisions under regulatory authority contained in 
sec. 9(b) (8), and any allowance of severance pay to employees authorized 
by Congress 
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DEPENDENTS 
Education 
Overseas employees. (See Officers and Employees, overseas, de- 
pendents, education) 


DETAILS 

States, municipalities, etc. 

State license fees 

State license fees imposed on medical doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State func- 
tions, absent statutory authority for use of Federal funds to defray cost 
of license fee, 42 U.S.C. 215, although authorizing detail of personnel 
and providing for use of appropriated funds and credit for State service 
as though performed for PHS, failing to include authority for payment 
of license fee, and 42 U.S.C. 246(f), enacted to facilitate interchange 
of medical personnel with State agencies, excluding reference to license 
fee in enumeration of reimbursable items of cost, omission inferred as 
intentional under rule of statutory construction of provision that desig- 
nates persons and things 


DISCOUNTS 
Contract payments. (See Contracts, discounts) 


DISTRICT OF COLUMBIA 

Courts 

Criminal Justice Act of 1964 having authorized payment by U.S. 
for services that are necessary to proper presentation of indigent de- 
fendant’s case at all stages in criminal proceeding, cost of transcripts 
may be paid under act, regardless of whether prepared in State, munici- 
pal, or Federal courts, or by whom, 28 U.S.C. 753(f) relating to tran- 
scripts of proceedings in Federal district courts and sec. 11-935, D.C. 
Code while not repealed merging with greater benefits granted by Crim- 
inal Justice Act, and trial transcripts needed by all persons within 
purview of 1964 act, including persons prosecuted by U.S. in U.S. 
Branch of Dist. of Columbia Court of General Sessions, may be paid 
from appropriations made to U.S. courts pursuant to appropriate court 
orders. B—-153485, Mar. 17, 1964; B-154384, Aug. 3, 1964; B—-154856, 
Aug. 16, 1964, overruled 
Leases, concessions, rental agreements, etc. 

Prior appropriation necessity 

Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82c¢ on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew 
pertinent facts or that reasonable diligence and inquiry would have 
uncovered facts 

Although under 31 U.S.C. 82¢ certifying officer may be relieved from 
liability when facts incident to improper payment are fully appreciated 
but transaction involved was consummated in good faith, certifying 
officers approving rental of hotel rooms in Dist. of Columbia for use of 
agency personnel without specific appropriation of funds, prohibited by 
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DISTRICT OF COLUMBIA—Continued 

Leases, concessions, rental agreements, etc.—Continued 

Prior appropriation necessity—Continued 
40 U.S.C. 34, may not be relieved of liability, sec. 8lc making relief 
available only when payment is not contrary to prohibitory statute, 
and collection actions against hotels receiving improper payments are 
required, 40 U.S.C. 34 constituting notice to all contractors or lessors 
of prohibition 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 40 
U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid 
from appropriated funds, and prohibition in 40 U.S.C. 34 not overcome 
by statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails over 
general administrative authority conferred by sec. 11(e) of 1950 act on 
Foundation 


DONATIONS 


Legality 

Authority requirement 

Reimbursement for travel, subsistence, and other expenses to an 
officer or employee officially directed to participate in convention, semi- 
nar, or similar meeting sponsored by ‘“‘associations of regulated indus- 
tries’ for mutual interest of Govt. and association may be charged to 


employing agency’s appropriation. However, in absence of statutory 
authority to accept gifts, any augmentation of agency’s appropriation by 
acceptance of gift or donation would be unauthorized 

When Federal agency is authorized to accept gifts, travel expenses in- 
curred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “association of regulated industries’ for 
mutual interest of Govt. and association may not be made by donor 
directly to employee, but reimbursement or donation should be made 
to agency and credited to its appropriation, and employee paid in ac- 
cordance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either no 
per diem and other travel expenses paid to employee or appropriate re- 
duction made in reimbursing him, depending upon extent of donation---- 
Private funds 

Usage 

Conferences, entertainment, etc. 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited by 
40 U.S.C. 34, and General Services Admin. not having arranged for space 
may not pay rental cost. However, pursuant to sec. 11(f) of National 
Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), payment 
for rental space, including luncheons, telephone calls, and coffee, items 
not payable from appropriated funds, may be made from Foundation’s 
Donation Account 49X8960, upon administrative determination ex- 
penses were necessary 
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ECONOMIC OPPORTUNITY PROGRAM 
Work-study programs 

Federal agency participation 

In connection with College Work-Study Program prescribed by 
Economic Opportunity Act of 1964, as amended, providing for part-time 
employment of students and authorizing Commissioner of Education to 
enter into grant agreements with institutions of higher education and to 
pay “Federal share’ of 90 percent of cost of program, remaining 10 
percent of cost is not considered within purview of ‘Federal share’’ 
contribution and Federal agency, authorized as ‘‘public organization”’ 
to utilize work-study enrollees is not precluded from making payments 
under study program that are in addition to those made by Commis- 
sioner, provided no profit results to sponsoring institution. __.....__-_- 

Unreimbursed administrative costs, such as social security taxes, com- 
pensation insurance and other standard contributions, relating to en- 
rollees placed with Federal agencies in connection with College Work- 
Study Program authorized by Economic Opportunity Act of 1964, as 
amended may be paid by agencies in addition to 10-percent payment 
made under grant agreement_-- - - . icles it hit stibeaetinae 

Additional payments by Federal agencies employing students under 
College Work-Study Program prescribed by Economic Opportunity 
Act of 1964 may be made on flat percentage rather than actual cost 
basis, provided the records of institutions of higher education are peri- 
odically reviewed to assure appropriateness of payments being made 
and percentages adjusted where necessary to maintain reasonable 
long-term relationship between actual costs and payments__ 


EDUCATION 


Colleges, schools, etc. (See Colleges, Schools, Etc.) 
Dependents of overseas employees. (See Officers and Employees, over- 
seas, dependents, education) 
Scholarships 
Reserve Officers’ Training Corps program. (See Military Personnel, 
Reserve Officers’ Training Corps) 


EQUIPMENT 


Government-owned 

Compatibility of new to existing equipment 

Compliance with compatibility of equipment requirement in per- 
formance type specifications for expansion of coaxial switching system, 
where end result desired was indicated without including designs partic- 
ularly describing each component, and bidders were not required to 
submit descriptive literature, engineering data, or any indication of how 
specifications would be met, must be determined before equipment 
offered by low bidder may be accepted. If function to be served by whole 
system can be met with equipment which need not be compatible, then 
all bids should be rejected, and procurement readvertised to reflect 
this determination, and future bidders should be required to submit 
enough information to provide basis for evaluating equipment offered 
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EVIDENCE 
Death certificate 

Rebuttal 

Where exact hour or date of death of retired officer of uniformed 
services cannot be determined and official record reflects body of officer 
was found 121 days after release from active duty, death gratuity 
authorized by 10 U.S.C. 1476(a) to be paid to widow of officer dying 
within 120-day period after release from active duty may not be paid, 
and as neither statement of doctor signing death certificate that death 
could have occurred on 120th day nor any other document rebuts 
official record that death of officer occurred more than 120 days after 
release from active duty, matter is too doubtful to warrant payment of 
death gratuity 
Probative value 

Conflicting evidence 

In contract disputes clause proceeding, evidence in form of testimony, 
official weather data, daily logs of construction work kept by both Govt. 
and contractor, official minutes of weekly construction meetings and 
correspondence on problems which evidence contradicts testimony of 
contractor in certain vital respects should have been evaluated by hear- 
ing examiner because of its significant probative value having been 
compiled or composed contemporaneously with contract work and not 
challenged by contractor’s witnesses as being inaccurate, misleading or 
erroneous....--.-- Liedimeesawad ds detdivalac tenes ewes eS 
Substantial evidence rule 

Contract disputes 

In reviewing determination of hearing examiner on questions of fact 
under contract disputes clause proceeding, entire record must be con- 
sidered and “substantial evidence” rule requires that conclusions be 
based on such relevant evidence as reasonable mind might accept to 
support such conclusions and if there is opposing evidence so substantial 
in character as to detract from weight of evidence and thereby make it 
less than substantial on whole record, determination does not meet 
standards in Wunderlich Act, 41 U.S.C. 321-322, to confer finality upon 
determination. (Edison Co. v. National Labor Relations Board, 305 U.S. 
197, 229; Russel H. Williams, et al., v. U.S., 130 Ct. Cl. 435) 

Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for com- 
mencement of work at site at terminal date for period in question does 
not support by substantial evidence determination by contracting agency 
that contractor is entitled to price adjustment for delay and, therefore, 
such determination under disputes clause does not meet standards of 
Wunderlich Act, 41 U.C.S. 321-322, to be regarded as final 

Where finding by hearing examiner under contract disputes clause 
proceeding that contractor was delayed by Govt.’s failure to furnish 
steam is not supported by substantial evidence and review of evidence 
offered by contractor in support of claim is shown by record to be in- 
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EVIDENCE—Continued 
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Substantial evidence rule—Continued 

Contract disputes—Contin ued 
consistent, inaccurate and misleading, finding must be regarded as not 
meeting standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
BORE woke bbun tn nantes Malawi bs tthe nian ola sl 

Hearing examiner’s determination under contract disputes clause 
proceeding that contractor is entitled to time extensions for work delays 
due to unusually severe weather that was unforeseeable, when evidence 
in these respects was erroneous, as matter of law, and when extensions 
allowed were not supported by substantial evidence must be regarded 
as determination that does not meet standards of Wunderlich Act, 41 
tee ea ale ie dice eens Skene ewe 
Substantial new evidence rule 

Military matters 

Disability rating changes 

Correction action approved 4 years after original determination in- 
creasing disability rating percentage of member of uniformed services 
whose physical condition had been erroneously evaluated is not subject 
to time limitations of substantial new evidence rule, change not affecting 
status of member while on temporary disability list, and member having 
right to increased disability retired pay for period spent on temporary 
disability retired list may be paid additional amount found due upon re- 
computation of temporary disability retired pay 
Sufficiency 

Administrative agency v. adversary 

Evidence submitted by low bidder stating that bid was among docu- 
ments sent by certified mail in envelope which procuring activity reports 
contained only transmittal letter and brochure but no bid does not estab- 
lish that envelope containing bid was received by procuring activity so 
as to be sufficient to overcome prima facie showing of nonreceipt of bid by 
procuring office 

Administrative agency v. contracting officer 

Contracting agency’s determination in disputes clause proceeding that 
contractor’s claim for costs incident to delay in having construction site 
made available should be remanded to contracting officer for settlement, 
because record did not furnish basis for conclusion that entire period of 1 
month was period of delay, was not proper since contracting officer would 
have no additional or better evidence to determine proper time of delay 
than that before agency, and agency’s remand not only acknowledges 
lack of evidence to sustain finding of some delay but implies that parties 
by some process of negotiation not limited to record could determine 
period of delay which is matter for determination with precision. -- ------ 


EXPERTS AND CONSULTANTS 


Compensation 
Overtime 
Although under sec. 404(a) of Federal Salary and Fringe Benefits 

Act of 1966, intermittent employees are entitled to overtime compensa- 

tion for work performed in excess of 8 hours per day, with exception of 

experts and consultants employed pursuant to 5 U.S.C. 3109, whose 
services are payable at per diem rate prescribed for their employment 
regardless of hours worked, act does not effect longstanding rule that 
overtime compensation authorized by sec. 201 of Federal Employees 
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EXPERTS AND CONSULTANTS—Continued 

Compensation—Continued 

Overtime—Continued 
Pay Act of 1945, as amended, for work in excess of 40 hours in week is 
limited to full-time employees with established administrative workweek 
of 40 hours. Therefore, intermittent employees who have no adminis- 
tratively established workweek of 40 hours are not covered by overtime 
compensation provision authorizing additional compensation for hours 
in excess of 40 per week. 28 Comp. Gen. 328 and 34 id. 471, affirmed_- 

FAMILY ALLOWANCES 

Dependents 

Family relationship basis of entitlement 

As reimbursement of additional household expenses authorized by 
37 U.S.C. 427(b) is predicated upon separation of member of uniformed 
services from dependents for substantial period of time and not on basis 
that he qualifies for some other allowance on account of dependents, 
member maintaining residence for secondary dependents, parents, 
must establish he and his dependents comprise ‘‘family’’—collection of 
persons living under one roof, having one head or manager—to entitle 
him to family separation allowance prescribed by sec. 427(b). Although 
in case of secondary dependents, member must establish he and depend- 
ents comprise ‘‘family,’”’ member with primary dependents—spouse 
and/or children—even if he has no proprietary interest in residence, 
is presumed for purposes of sec. 427(b) to have family 
Separation 

Eligibility basis 

Change 
Saved pay effect 

Change in basis of eligibility for family separation allowance pre- 
scribed by 37 U.S.C. 427(b), without any break in continuity, from clause 
(2), duty on board ship away from home port for continuous period of 
more than 30 days, to clause (3) duty—temporary duty away from per- 
manent station for continuous period of more than 30 days where 
member’s dependents do not reside at or near temporary duty station— 
has no effect upon status of member’s enforced separation from family 
and family separation allowance continues to be item properly for 
inclusion in computation of saved pay of Navy or Marine member tem- 
porarily appointed commissioned officer 

Government furnished quarters occupancy 

Emergency evacuation 

When dependents of member of uniformed services are evacuated 
under emergency conditions from assigned Govt. quarters at permanent 
station and occupy Govt. housing facilities at safe haven area, consid- 
ered voluntary occupation of adequate quarters as dependents are not 
required to occupy quarters, nor is rent paid for facilities, member not 
having incurred any personal expense is not eutitled to payment of 
basic allowance for quarters (BAQ) for dependents prescribed by 37 
U.S.C. 427(b) in order to reimburse member for expenditure of personal 
funds, and member not entitled to BAQ, condition precedent to pay- 
ment of family separation allowance also is not entitled to this 
allowance 

Member of uniformed services occupying private housing and in re- 
ceipt of basic allowance for quarters (BAQ) for dependents who are 
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FAMILY ALLOWANCES—Continued 
Separation—Contin ued 
Government furnished quarters occupancy—Continued 
Emergency evacuation—Continued 
evacuated to Govt. housing facilities at safe haven and he then occupies 
single type quarters at permanent station is not entitled to continue to 
receive BAQ while dependents occupy Govt. quarters, even if inade- 
quate, and he occupies single type quarters at station, member not having 
incurred any personal expense, and under 37 U.S.C. 427(b), payment 
of family separation allowance conditioned on entitlement to BAQ for 
dependents, member is also not eligible to receive payment of family 
I ia rc ikdtitint ctbadivcnndpenniietsebieameaeanagrtn 
Fact that par. M4552-3 of Joint Travel Regs. provides that in ‘estab- 
lishing emergency evacuation allowance rates to cover extraordinary 
expenses of dependents of members of uniformed services incident to 
evacuation, consideration will be given to availability or use of Govt. 
quarters and/or subsistence and per diem allowance reduced to prevent 
payment of allowance to dependents furnished quarters and subsistence 
in kind, affords no basis for payment of basic allowance for quarters 
for dependents authorized by 37 U.S.C. 427(b) when member is not put 
to any expense for Govt. quarters occupied by dependents evacuated 
from permanent duty station 
Saved pay status 
Member of Navy or Marine Corps who at time he is temporarily 
appointed commissioned officer under 10 U.S.C. 5596 is receiving $30 
monthly family separation allowance prescribed by 37 U.S.C. 427(b) (2) 
or (3) is entitled to have allowance included in computation of saved 
pay during any subsequent period of enforced separation from family, 
purpose of sec. 5596 being to prevent any reduction in pay and allow- 
ances because member is temporarily appointed commissioned officer --- 
Type 2 
Common residence 
Family status requirement 
As reimbursement of additional household expenses authorized by 
37 U.S.C. 427(b) is predicated upon separation of member of uniformed 
services from dependents for substantial period of time and not on basis 
that he qualifies for some other allowance on account of dependents, 
member maintaining residence for secondary dependents, parents, 
must establish he and his dependents comprise ‘family’’—collection of 
persons living under one roof, having one head or manager—to entitle 
him to family separation allowance prescribed by sec. 427(b). Although 
in case of secondary dependents, member must establish he and de- 
pendents comprise ‘‘family,”” member with primary dependents—spouse 
and/or children—even if he has no proprietary interest in residence, is 
presumed for purposes of sec. 427(b) to have family 
Permanent change of station requirement 
Alert notices 
“Alert” notice that military unit will commence movement to re- 
stricted overseas area within 90 days is not permanent -~change-of- 
station order entitling member of uniformed services to family separation 
allowance, type II, authorized under 37 U.S.C. 427(b), and par. M7108 
of Joint Travel Regs. may not be amended to authorize allowance 
when dependents move incident to alert notice. Dependents free to 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 

Type 2—Continued 

Permanent change of station requirement—Continued 
Alert notices—Continued 
continue to reside with member until he is required to move, or to re- 
main at old station indefinitely, member relocating dependents upon 
receipt of alert notice does so at own choice, and absent enforced sepa- 
ation contemplated by sec. 427(b), family separation allowance may 
not be authorized prior to effective date of permanent change of station 
when dependents are moved under par. M7108 incident to alert notice _- 
Temporary duty 
After return of ship to home port 

When vessel on which member of Navy or Marine Corps temporarily 
appointed commissioned officer is serving returns to home port, en- 
titlement to family separation allowance prescribed by 37 U.S.C. 427 
(b) (2) terminates and it is no longer for inclusion in computation of saved 
pay under 10 U.S.C. 5596. However, upon being ordered from home port 
to temporary additional duty, new entitlement to allowance arises, 
assuming conditions of clause (3) are met and member was entitled 
to allowance because of enforced separation from family at time of 
temporary appointment, and family separation allowance is for inclu- 
sion in computation of saved pay for period of entitlement 


FEDERAL AVIATION AGENCY 
Airport free rental space 

Alterations, improvements, repairs, etc. 

Expenditure of appropriated funds for reinforcements of building 
foundations and other structural improvements necessitated by con- 
struction of air navigation facilities on rent-free space in airport build- 
ings authorized by sec. 11(6), Federal Airport Act (49 U.S.C. 1110), 
is not prohibited by sec. 322 of Economy Act, 40 U.S.C. 278a, limita- 
tion on obligating appropriations for alteration, improvements, and 
repairs of premises contained in sec. 322 applying only to rented build- 
ings, and airport act providing for construction at Federal expense of 
air travel control and related facilities at selected airports, payment 
may be made from appropriated funds for reinforcements of building 
foundations and other structural improvements as part of cost of con- 
structing air navigation and related facilities 


FEDERAL CLAIMS COLLECTION ACT OF 1966 

Compromise, waiver, etc., of claims 

Damage and loss claims 

Transportation shipments 

Administrative deduction from amounts payable to carrier of full 
amount claimed by Govt. for loss of or damage to shipment does not 
preclude later compromise of claim under Federal Claims Collection Act 
of 1966, unilateral administrative action not constituting payment of 
loss or damage claim, carrier is not barred from questioning in court or 
otherwise the propriety of deduction. Therefore, offer by carrier to 
assume partial responsibility for loss and damage claim by Govt. may 
be accepted and supplemental bill of carrier to recover portion of amount 
administratively withheld may be paid 
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FEDERAL COMMUNICATIONS COMMISSION 

International telecommunications 

Authority 

While satellite telecommunication services may not be provided by 
Communications Satellite Corp. (COMSAT) to Defense Communications 
Agency (DCA) unless and until authorization is granted by Federal 
Communications Commission (FCC)—determination not subject to 
review—there is no prohibition against DCA contracting with COMSAT 
for communications services under negotiation procedures in view of 
urgency of matter and fact that FCC has recognized special status of 
Govt. as ‘‘authorized user’ of COMSAT facilities, has held that in 
national interest COMSAT promptly would be authorized to provide 
service directly to Govt. at just and reasonable rates, and is free to 
exercise its statutory authority with respect to any contract Govt. may 
enter into with COMSAT, contract that will include permission for 
assignment to one or several of record carriers_......-- a ee 


FEDERAL GRANTS, ETC. 
To States. (See States, Federal aid, grants, etc.) 


FEES 

Architect, engineering, etc., services. (See Contracts, architect, engi- 

neering, etc., services) 
Parking 

Government-owned vehicles 

Street parking meter fees 

When payment of meter fee for parking on public street of Govt-owned 
vehicle used on official business imposes no impermissible burden on per- 
formance of Federal function, appropriated funds may be used to pay, 
or reimburse employees for parking meter fees, unless parking fee has 
been held by court to be tax or revenue raising measure. 18 Comp. Gen. 
151; 26 id. 397, and 34 id. 417, overruled, and 38 Comp. Gen. 258; 41 id. 
328, and 44 id. 578, modified 
Physicians 

State license fees 

Reimbursement 

State license fees imposed on medical doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State functions, 
absent statutory authority for use of Federal funds to defray cost of 
license fee, 42 U.S.C. 215, although authorizing detail of personnel and 
providing for use of appropriated funds and credit for State service 
as though performed for PHS, failing to include authority for payment 
of license fee, and 42 U.S.C. 246(f), enacted to facilitate interchange of 
medica] personnel with State agencies, excluding reference to license fee 
in enumeration of reimbursable items of cost, omission inferred 
intentional under rule of statutory construction of provision that desig- 
DOS See Oe SN 2.8 nko Sain thc ecacd nuk Se en ebanGrenceuesn 


FOREIGN LAWS 
Korea 
Divorce 
Divorce granted retired Army officer permanently residing in Seoul, 
Republic of Korea, by Seoul Family Court, where divorce decree lists 
address of mother as his permanent address under Korean custom and 
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FOREIGN LAWS—Continued 
Korea—Continued 
Divorce—Continued 

tradition because it is location of his family headship and proper service 
of process was made on his wife, is valid divorce, and officer is entitled 
to refund of amount withheld from retired pay to provide annuity under 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, for 
woman who was wife at time of his retirement 


FORMS 
Bid. (See Bids, bid form) 


FRAUD 

Payment recovery 

Deceiver v. receiver 

Upon discovery that member of uniformed services had contrived dis- 
appearance in manner that suggested accidental drowning, 6 months’ 
death gratuity paid to father as designated survivor is for recovery from 
son perpetrating fraud and not father whose receipt of death gratuity 
was bona fide. Therefore, determination pursuant to 37 U.S.C. 556 that 
member had died having been proper when made, payment of gratuity 
to father was legal and valid and he may retain payment 


FUNDS 
Federal grants, etc., to other than States 
Program participation by Federal agencies 
In connection with College Work-Study Program prescribed by Eco- 
nomic Opportunity Act of 1964, as amended, providing for part-time 
employment of students and authorizing Commissioner of Education to 


enter into grant agreements with institutions of higher education and to 
pay ‘Federal share’’ of 90 percent of cost of program, remaining 10 per- 


” 


cent of cost is not considered within purview of “Federal share’’ contri- 


bution and Federal agency, authorized as ‘“‘public organization” to uti- 
lize work-study enrollees is not precluded from making payments under 
study program that are in addition to those made by Commissioner, pro- 
vided no profit results to sponsoring institution 
Federal grants, etc., to States. (See States, Federal aid, grants, etc.) 
Foreign 

Currency differentials in bid evaluation 

The 3-percent currency differential savings on shipments between 
Canada and U.S. is not for consideration in evaluation of bids where 
invitation provides for f.o.b. origin delivery under Govt. Bill of Lading 
(GBL) prescribing payment at destination—prepayment of transporta- 
tion charges prohibited by 31 U.S.C. 529—and contains no provision for 
prepayment of transportation charges by contractor or subcontractor. 
However, currency differential is for application to shipments of Govt- 
furnished property shipped from U.S. to plant of Canadian contractor 
under GBL requiring payment of transportation charges at Canadian 
CORA D6 CRIA Te oo iran kd inienentncnneamadanqucmanws 

United States owned currencies 

Aircraft travel 

Governmental policy requiring official travelers to use foreign cur- 
rencies, when available American Flag registry aircraft carriers will not ac- 
cept U.S.-owned foreign currency of excess or near-excess country, ex- 
ception may be made to restriction on use of foreign aircraft serving ex- 













1006 INDEX DIGEST 








FUNDS—Continued 
Foreign—Continued 
United States owned currencies—Continued 
Aircraft travel—Continued 
cess or near-excess countries and regulation similar to par. 3.10b(7), 
Standardized Govt. Travel Regs., issued to authorize use of foreign air- 
craft, notwithstanding regulations implementing sec. 901 of Merchant 
Marine Act of 1936, as amended, 46 U.S.C. 1241(a), prescribing use of 
ships registered under laws of U.S. have extended requirement to use of 
use of airoralt of American registfy . ... <0... ccnndnnncuccnasscesse 243 
Vessel travel 
Requirement in sec. 901 of Merchant Marine Act of 1936, as amended, 
46 U.S.C. 1241(a), making use of American registry vessels for official 
travel mandatory, unless accomplishment of mission requires use of 
ship under foreign flag, and although American flag registry carriers 
will not accept U.S.-owned foreign currency of excess or near-excess 
country, regulation may not issue to authorize use of foreign vessel when 
American-flag vessels are available and it is not determined that use of 
American vessel would seriously interfere with or prevent performance 
eI e828 6p So Ee et a en ee ee ee ateae 243 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Private 
Deposit with Government officers 
Savings. (See Savings Deposits) 
Revolving 
Availability 
Loan repayment waivers 


Grant of relief under Southeast Hurricane Disaster Relief Act of 
1965 providing for partial forgiveness to repay principal or interest on 
loans, dependent upon special funds appropriated for purpose, when 
relief funds appropriated are in lesser amount than authorized by act, 
Small Business Admin. may not in carrying out its responsibilities grant 
relief in amount that exceeds funds appropriated and charge excess to 
revolving fund established under 15 U.S.C. 633(c). Authorization for ap- 
propriated funds contained in 1965 act contemplating that Admin. will 
maintain its revolving fund for loan programs for which fund was estab- 
lished, fact that lesser amount was appropriated for relief program than 
authorized does not leave Admin. free to charge revolving fund with 
amounts of excess relief 











































GENERAL ACCOUNTING OFFICE 


Decisions 

Advance 

Disbursing and certifying officers 
Payments prohibited by statute 

Sec. 3 of act of Dec. 29, 1941 (31 U.S.C. 82d) grants certifying officers 
right to apply for and obtain decision by Comptroller General on any 
question of law involved in payment presented for certification, and it is 
not undue burden on certifying officer to exercise right when vouchers 
presented for certification cover payments that are in contravention 
of specific statutory prohibitions that are not clearly rendered inoper- 


GE 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Requests 
Advance 
Other than heads of departments, etc. 

The forwarding by head of agency of accountable officer’s request for 
decision as to propriety of certifying voucher for contract payments 
that was ordered under contract disputes clause proceeding does not 
need to be considered as request for decision by agency nor request for 
concurrence in agency’s determination under contract disputes 


Tentative conclusions 
Administrative comments limited to record 

Tentative conclusions reached in connection with decision to certify- 
ing officer on voucher covering payment ordered pursuant to hearing 
examiner’s findings under contract disputes clause proceeding, which 
conclusions would require denial of contractor’s ciaim were submitted 
to contractor, at his request, and to contracting officer and administra- 
tive agency because of their interest in outcome; however, interested 
parties were all requested to limit their comments to record made before 
hearing examiner since Comptroller General would not consider any 
new matter not previously received in evidence before hearing examiner- 
Jurisdiction 

Administrative determinations 

When administrative determinations in contract dispute proceedings 
are brought to attention of Comptroller General which in his opinion 
fail to meet standards in Wunderlich Act, 41 U.S.C. 321-322, statutory 
duty which is vested in GAO as agency outside of executive branch, 
responsible to Congress, under Budget and Accounting Act, 1921, to 
question administrative action contrary to statutory fiscal limitations 


imposed by Congress, makes it imperative to take needed action to 
iar: Ce I is cnlintcr es thin ah atecpita aii cc it Ielnitaa ak Di oeaecameaaies 


Claims 
Payment administratively denied 

Contractors who feel that they are entitled to additional amounts 
under contractual agreements with Govt. may present claims to GAO 
for settlement, regardless of administrative action taken in matter 

Payment questionable 
Agency directed not to pay 

When erroneous determination in contract disputes proceeding has 
been made by contracting agency against interests of Govt. and ad- 
ministrative proceedings have been exhausted, it is unlikely that agency 
making decision would appeal and in absence of judicial precedent 
there is question as to whether Govt. would have standing to file appeal 
directly with courts challenging adverse decision by one of its agencies; 
therefore, unless GAO on its own initiative or on submission by account- 
able officer having responsibility for approval or payment of contract 
award directs agency not to make payment, such adverse determinations 
would go undetected and unremedied 

Review of entire record 

When the payment of particular claim called to attention of GAO 
is part of transaction involving other payments to which exception 
would be taken in subsequent audit by GAO, responsibility of GAO 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction -Continued 
Claims—Continued 
Payment questionable—Continued 
Review of entire record—Continued 
for settlement of all claims against Govt. and for audit of financial 
transactions of departments and agencies in executive branch of Govt. 
would not justify sanctioning, even by silence, any payments involved 
in transaction and, therefore, not only voucher covering particular 
claim but entire record with respect to all claims under contract are 
required to be reviewed_._.............--- 
Contracts 
Breach of contract 
Order by hearing examiner in contract disputes proceeding that 
contractor is entitled to equitable adjustment for constructive change 
for Govt.’s failure to furnish steam is in effect allowance of damages 
for breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; how- 
ever, if in fact Govt. is chargeable with breach of contract, remedy 
lies in separate claim before GAO or with courts in judicial proceeding- - 
Disputes 
Determination under contract disputes clause by hearing examiner, as 
Modified by administrative agency, that contractor was entitled to time 
extensions, equitable adjustment of certain claims—denied by contract- 
ing officer—and to payment of amounts withheld as set off for debts is 
matter reviewable by Comptroller General of U.S. under authority in 
Budget and Accounting Act, 1921, 31 U.S.C. 41, and when such adminis- 
trative determination is not supported by substantial evidence to meet 
standards of Wunderlich Act, 41 U.S.C. 321-322, and contains errors of 
law, contractor does not have claim against Govt. and payment pursuant 
to administrative determination may not be made- _— 
Jurisdiction of Comptroller General to review administrative ‘deter- 
minations under standard disputes clause provisions in Govt. contracts 
on basis of standards prescribed in Wunderlich Act, 41 U.S.C. 321-322, 
is clearly conferred on Office under authority in Budget and Accounting 
Act, 1921, and although exercise of this jurisdiction does not affect 
rights of contractors to pursue any judicial remedies, determinations of 
Comptroller General are binding upon executive agencies- - - - - Soha 
Although GAO is not “court of competent jurisdiction’’ within meaning 
of that phrase as used in standard disputes clause in Govt. contracts so 
as to require acceptance of administrative determinations as final and 
conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and not language of 
disputes clause which governs matter. See Langenfelder & Son, Inc. v. 
U.S., 169 Ct. Cl. 465 (1965) ______-- i bsekacsui se 
Before Wunderlich decision, 342 U. S. 98 (1951), limiting review of 
contract dispute determinations to fraudulent standard, administrative 
determinations on questions of fact or law under standard disputes 
clause provisions in Govt. contracts had been consistently regarded as 
not binding on GAO, if under judicial precedents, such determinations 
were not binding on courts, and that such determinations were reviewable 
by GAO under same standards applied by courts ------ 
Legislative history of Wunderlich Act, 41 U.S.C. 321-322, not only 
recognizes that GAO had authority to review administrative determina- 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction——Continued 
Contracts—Continued 
Disputes—Continued 
tions on questions of law and fact under disputes clause provisions in 
Govt. contracts both prior and subsequent to Wunderlich decision, 342 
U.S. 98 in 1951, but clearly indicates that such jurisdiction of GAO was 
not to be affected by act and that in exercising jurisdiction after enact- 
ment, same standards for review of factual determinations that courts 
used would be applied by GAO_____.____-.---------- a icin wala elwer 
Standards of review of administrative decisions on contract disputes 
which are granted to courts under Wunderlich Act, 41 U.S.C. 321-322, 
and which legislative history makes clear are to be exercised by GAO, 
are for application solely to decisions of fact, and, therefore, such stand- 
ards (fraud, capriciousness, arbitrariness, grossly erroneous or not sup- 
ported by substantial evidence) are standards to be applied by GAO in 
review of factual determinations under contract dispute clauses_-_-_----- 
Contract disputes clause which provides that decisions of contracting 
agency as to disputes are final and conclusive “unless determined by 
court of competent jurisdiction” not only goes beyond literal and gov- 
erning provisions of Wunderlich Act, 41 U.S.C. 321-322, which does 
not limit review to ‘‘courts,”’ but is also contrary to legislative history 
that recognized jurisdiction of GAO with respect to review of such 
determinations and, therefore, language “court of competent jurisdic- 
tion” in contract does not affect authority of Comptroller General to 
review and question determinations of fact made by contracting office_- 
The fact that GAO is not equipped to conduct administrative hearings 
in contract disputes clause cases would not affect authority of GAO to 
review administrative determination of fact since under rule in Bianchi 
case, 373 U.S. 709 (1963), review of such administrative determinations 
must, under Wunderlich Act, 41 U.S.C. 321-322, be confined to con- 
sideration of record and no new evidence is permitted____-_----- ~eawae 
Negotiation 
More than one exception available 
Where negotiation of contract is justified under more than one of 
numbered exceptions in 10 U.S.C. 2304(a), GAO will not ordinarily 
substitute its judgment for that of contracting agency, and therefore 
after cancellation of invitation for bids by contracting officer because 
substantial difference in bid prices received indicated competition had 
been inadequate to insure reasonable price, fact that contract was 
negotiated under sec. 2304(a)(10)—impracticable to obtain competition 
by advertising—rather than sec. 2304(a)(15), providing for negotiation 
after advertising when head of agency determines bid prices unreasonable, 
will not be questioned, notwithstanding negotiation under sec. 2304(a) (15) 
would have been justified, substantial difference between bid prices 
supporting assumption specifications were inadequate to obtain competi- 
tion by formal advertising 
Payments 
Review of record 
In transactions involving expenditure of public funds, conditions 
underlying any payment made pursuant to contractual agreement are 
for review by Comptroller General, and, if any payment has been 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Payments—Continued 
Review of record—Continued 
improperly made or contractor has been unjustly enriched at public 
expense, action to recover any improper payments is required to be 
taken by GAO under its statutory authority. ........__- 
Protest not filed with the Comptroller General 
Resolution of written protest presented prior to award by unsuccessful 
bidder to contracting agency that is required by par. 2—407.9(b)(3) of 
Armed Services Procurement Reg. has been satisfied when contracting 
officer, legal counsel, supervisory contract negotiator, and contract 
negotiator meet before award of contract and confirm nonresponsiveness 
of bid of protestant, the low bidder, regulation not specifying particular 
level at which bid protest is to be resolved. Under par. 2—407.9(b)(2), 
when protest has not been lodged directly with Comptroller General 
prior to contract award, his views need be obtained only if considered 
desirable 
Settlements 
Disbursement of funds finality 
Legal propriety of payments made by public officers in transaction of 
Govt.’s business is subject to determination of Comptroller General 
under Budget and Accounting Act, 1921, 31 U.S.C. 41, and such pay- 
ments are not final until settled by GAO which may disallow credit in ac- 
counts of accountable officers for certification and disbursement of public 
funds not in accordance with law 
GIFTS. (See Donations) 
GOVERNMENT PRINTING OFFICE 
Employees 
Overtime compensation 
Actual work requirement 
Employees of U.S. Govt. Printing Office excused from duty on over- 
time Saturdays to receive medical treatment for injuries occurring in 
line of duty, whose compensation is fixed under ‘‘Kiess Act”? (44 U.S.C. 
40), are not entitled to overtime compensation prescribed by 5 U.S.C. 
5544 for excused time, as authority for payment of overtime compensa- 
tion for all hours of employment, officially ordered or approved in excess 
of 8 hours a day or 40 hours a week, contemplates actual performance of 
duty during overtime period 
Promotions under Kiess Act 
Effective date 
The 1-year interval between wage increases provided by Kiess Act (44 
U.S.C, 40) for employees in printing trades whose wages, salary and com- 
pensation are determined under conference provisions of act may not be 
interpreted as 52 weeks instead of calendar year in order to overcome ad- 
ministrative problems created by different waiting periods used by 
Government Printing Office in determining entitlement of other than 
employees under Kiess Act to pay increases, term “‘year’’ covering period 
from given date in 1 year to close of immediately preceding date in fol- 
lowing year, in absence of indication to contrary, compensation under act 
is not subject to change prior to expiration of 1 year from date rates were 
last determined 
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GRATUITIES 
Reenlistment bonus 
Critical military skills 
Break in service 
Enlisted member of uniformed services whose two tours of active 
duty, interrupted by inactive Reserve status of less than 3 months, 
exceeded 21 months, upon reenlisting in Regular component may add 
both active duty tours to qualify for variable reenlistment bonus 
authorized by 37 U.S.C. 308(g), nothing in implementing Directive 
suggesting that required 21 months of active service for eligibility to 
variable reenlistment bonus must be continuous active service with no 
break immediately preceding reenlistment in Regular component, or 
that 3-month break in service would affect member’s critical skill, and 
37 U.S.C. 308(a) recognizing for purposes of Regular reenlistment bonus 
break in active service that does not exceed 3 months______..___-_- 
Change effect 
Notwithstanding member of uniformed services is removed from 
variable reenlistment bonus eligible list, or that applicable multiple 
for his rating has been increased or decreased, he continues to be entitled 
to receive variable reenlistment bonus during period of second 2-year 
extension of reenlistment in view of fact that right to bonus authorized 
by 37 U.S.C. 308(g) is deemed to vest at time of first reenlistment and 
extension of at least 2 years constitutes enlistment for reenlistment 
DUPONT c.kusi suck. 
Extension of reenlistment 
Member of uniformed services paid regular and variable reenlistment 
bonus when he first extended enlistment for 2 years, upon entering 
second 2-year extension under 10 U.S.C. 5539 that entitles him to 
additional first regular reenlistment bonus, computed on basis of 4-year 
enlistment less amount paid for first 2-year extension, may be paid 
additional amount of variable reenlistment bonus. Provision in 10 
U.S.C. 906(b), that all extensions of enlistment are considered “one 
continuous extension’ also applying to variable reenlistment bonus, 
member having critical skill when he first extended enlistment that 
qualified him for variable reenlistment bonus authorized in 37 U.S.C. 
308(g) is entitled to additional variable reenlistment bonus for second- 
We CHR ede eieibiccidindesnd Jebiawekesl Stowe scab cuba 
Six months’ death 
Erroneous payment liability 
Upon discovery that member of uniformed services had contrived 
disappearance in manner that suggested accidental drowning, 6 months’ 
death gratuity paid to father as designated survivor is for recovery 
from son perpetrating fraud and not father whose receipt of death 
gratuity was bona fide. Therefore, determination pursuant to 37 U.S.C. 
556 that member had died having been proper when made, payment 
of gratuity to father was legal and valid and he may retain payment--- 
Time limitation on entitlement 
Where exact hour or date of death of retired officer of uniformed serv- 
ices cannot be determined and official record reflects body of officer was 
found 121 days after release from active duty, death gratuity author- 
ized by 10 U.S.C. 1476(a) to be paid to widow of officer dying within 
120-day period after release from active duty may not be paid, and as 
neither statement of doctor signing death certificate that death could 
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GRATUITIES—Continued Page 
Six months’ death—Continued 
Time limitation on entitlement—Continued 
have occurred on 120th day nor any other document rebuts official 
record that death of officer occurred more than 120 days after release 
from active duty, matter is too doubtful to warrant payment of death 
Cs. 668s cccniehshewtiaddkstadaec ics eadiosciienebedes dues 409 
GUAM 
Status 
American Battle Monuments Commission under its authority to 
contract for services and supplies outside of, or for use outside U.S. 
may consider Island of Guam—defined in 48 U.S.C. 1421a as “incor- 
porated territory of United States’——and Okinawa—one of Ryukyu 
Islands which is under administration of U.S.—to be outside U.S., 
legislative histories pertaining to Commission indicating that had Con- 
gress intended to include Islands in term ‘“‘United States,” it would 
have used qualifyiug phrase “its territories and possessions.’’_.....---- 548 
Congress in act of Mar. 4, 1923, as amended, which established 
American Battle Monuments Commission, using term “United States’”’ 
alone in some instances and together with phrase ‘“‘territories and 
possessions” in others, if term ‘United States’? was intended to include 
phrase “territories and possessions,’’ use in some instances of phrase 
“territories and possessions” would be superfluous. Therefore, as statute 
should be construed so no part will be superfluous, unless provision is 
result of obvious mistake or error, under authority of Commission to 
contract for supplies and services outside of, or for use outside U.S. 
(36 U.S.C. 138b), without use of qualifying phrase “territories and 
possessions,”’ Island of Guam and Island of Okinawa may be considered 
I ene eee cicen deeds ck eedtinddacamae 548 
HAWAII 
Employees 
Resident of another State 
Home leave 
Employee stationed in Alaska or Hawaii whose place of actual residence 
is located in another of 50 States or Dist. of Columbia upon completion 
of agreed period of service and before serving another tour of duty after 
admission of Alaska and Hawaii into Union in accordance with provisions 
of Bur. of Budget Cir. No. A—56, which have force and effect of law, may 
be authorized home leave travel to another location in any one of 50 
States, including State in which stationed, or Dist. of Columbia. How- 
ever, regulations do not provide for travel to various locations for 
personal reasons, and election of alternate leave location should be 
specified in advance of travel, with reimbursement to employee restricted 
to actual cost, not to exceed constructive cost to place of actual residence. 


BF Weep: Gon 220, Ghia asia Sette cic cures dednwawnawds 675 

Separation, etc. 

Other than resident of Hawaii 

Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of 
Columbia may be authorized travel and transportation upon separation 
to another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B—156524, May 20, 1965_..........------------- 838 
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HAWAII—Continued Page 
Employees—Continued 
Separation, etc.—Continued 
Resident of Hawaii 
Employees who are stationed and reside in Alaska or Hawaii may 
not be authorized vacation leave travel and transportation expenses to 
another location in State of their residency, long-established rule that 
travel and transportation expenses are not authorized for employee 
appointed to duty station at place in which he resides outside con- 
tinental U.S., requiring that travel and transportation incident to 
appointment, separation, or leave may not be authorized under 5 U.S.C. 
5722, 5728, or 5729, for employee assigned to post of duty in Alaska or 
Hawaii, whose place of residence at time of assignment is located in 
I i iia as eicsrad ta stn i sn cs ss bended aaa ia ia ee 838 
HOLIDAYS 
Compensation. (See Compensation, holidays) 
‘*Regularly scheduled’’ 
Travel time 
Employees reporting at 8 a.m. at field office on holiday to receive 
instructions and study materials, performing less than 2 hours’ service 
before traveling by rented cars to station 160 miles distant, arriving 
at 12 noon, who were not “regularly scheduled’”’ to work on holiday 
are not within purview of 5 U.S.C. 5542(b) and, therefore, may not have 
travel time regarded as inseparable from work or as performed under 
arduous conditions to entitle them to holiday premium pay for hours 
between 8 a.m. and 12 noon. However, employees are entitled to mini- 
mum of 2 hours premium pay incident to duty performed at first field 
station and to basic rate of compensation for remaining hours of fore- 
noon spent in traveling to second duty station...........-.-.-------- 293 
HOUSING 
Military personnel 
Construction cost limitations 
Bid evaluation 
In evaluating low bid for construction of bachelor officers’ quarters 
and mess under invitation imposing statutory limitation on cost of 
quarters, contracting officer properly considered as price deduction 
amount shown on only one of two otherwise similar sheets that accom- 
panied bid and which were submitted in addition to required price 
breakdown sheet, and modified price exceeding cost breakdown ceiling 
prescribed for quarters, ‘‘all other work” item being out of line with 
other bids and Govt.’s estimate, contracting officer properly requested 
review and permitted modification of original cost breakdown and, 
therefore, contract awarded is valid.............~..4ce-0-cesdnconso-<e 298 


HOWARD UNIVERSITY 

Employees 

Transferred from Freedmen’s Hospital 

Severance pay eligibility 

Whether employees of Freedmen’s Hospital who pursuant to Pub. 
L. 87-262 enacted prior to severance pay provisions in sec. 9 of Pub. L. 
89-301, dated Oct. 29, 1965, are “involuntarily separated from service” 
within contemplation of sec. 9(c) of 1965 act upon transfer to Howard 
University—private self-governed institution under terms of its cor- 
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HOWARD UNIVERSITY—Continued 
Employees—Continued 
Transferred from Freedmen’s Hospital—Continued 
Severence pay eligibility—Continued 
porate charter whose employees are not civilian employees of Govt. 
for purposes of sec. 9(a)—is doubtful. Therefore, employees should 
be excluded from severance pay provisions under regulatory authority 
contained in sec. 9(b)(8), and any allowance of severance pay to em- 
Seepennmteeiens hy TONG ik. ec codec nccwnewecescsdcucesn 


HUSBAND AND WIFE 
Divorce 
Annuity elections for dependents 
Military personnal. (See Pay retired, annuity elections for de- 


pendents, termination, divorce) 


INDIANS AFFAIRS 

Indian Claims Commission awards 

Interest 

Notwithstanding Indian Claims Commission Act of Aug. 13, 1946, Con- 
gress have same force and effect as Court of Claims judgments, final judg- 
ment by Commission recovered by Confederated Salish and Kootenai 
Tribes of Flathead Reservation, Montana, is not subject to interest 
prescribed by act of July 30, 1946, on judgments rendered by Court of 
Claims on suits filed by Tribes within 5-year period, Indian Claims 
Commission Act containing no indication so-called ‘‘judgments’’ of 
Commission are to accrue interest as authorized in jurisdictional act of 
July 30, 1946. Therefore, there is no authority to pay interest on judg- 
ment awarded Tribes by Commission from date of judgment to date 
funds are deposited to credit of Tribes in Treasury -_-_--_--- cna cemeem eal 


INTEREST 

Compound 

Savings deposits 

The act of Aug. 14, 1966 (10 U.S.C. 1035), prescribing $10,000 as 

maximum amount upon which authorized 10 percentum per year in- 
terest, compounded quarterly, may be earned, when savings account of 
member of uniformed services reaches $10,000, neither interest accrual 
credits nor additional sums deposited by member may draw interest -___--- 
Savings deposits 

Military personnel. (See Savings Deposits, interest, military personnel) 


JUSTICE DEPARTMENT 

Defend suits against United States, etc. 

Exceptions 

Notwithstanding Attorney General as chief law officer of Govt. has 
duty to institute, prosecute and defend actions on behalf of U.S. in 
matters involving court proceedings, defraying expenses from Dept. of 
Justice appropriations, Small Business Admin. having been authorized 
pursuant to 15 U.S.C. 634(b) to resort to litigation in courts in per- 
formance of its duties, may assume expenses of litigation required 
incident to exercising responsibilities imposed by Small Businns In- 
vestment Act, 15 U.S.C. 687c(b), including fees and expenses of ap- 
pointing receiver, expenses to be paid from funds or appropriations 
available for expenses of Administration__.....-..------------------ 
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7 LEASES 


Buy-American Act applicability. (See Buy American Act, applicability, 
leases) 


LEAVES OF ABSENCE 


~ 


Annucl 

Charging 

Travel time excessive 

Although 5 U.S.C. 5542 prescribes scheduling of travel within regular 
workweek of employee to maximum extent possible, when employee 
traveling by privately owned automobile interrupts return from tempo- 
rary duty on Friday for personal reasons, completing travel to head- 
quarters on Monday, charging of annual leave for Monday is admin- 
istrative matter. In event leave is charged, constructive travel time for 
per diem purposes should be based on reasonable departure time after 
completion of temporary duty. If annual leave is not charged for work- 
day, per diem should be computed as though entitlement was in sus- 
pended status from midnight Friday until midnight Sunday, considera- 
tion being given to actual travel time on Monday, and payment limited 
to amount payable under agency regulations as if return had been 
See We oicate caw ated Uondunsdsnlnevecdbl da seectonanen 


Civilians on military duty 
Active duty, etc., service 
Service credit on reemployment 
Civilian employee called to active military service before Nov. 30, 
1964, who subsequent to that date is restored to civilian position under 
5 U.S.C. 3551, may not be credited with military service in determining 
annual leave accrual category in which he should be placed upon re- 
employment, sec. 3551 not providing that employee restored to duty will 
be regarded as having been on furlough or leave of absence from civilian 
position during period of military service, and employee restored to 
civilian position after Nov. 30, 1964, is not within purview of 5 U.S.C. 
6303(a)(C), prescribing that retired member of uniformed services 
employed in civilian position on Nov. 30, 1964, who continues to be 
employed without break in service of more than 30 days is entitled to 
credit for military service in determining annual leave accrual category - - 
Entitlement 
Term appointments 
Employees under term appointments pursuant to sec. 316.301 of 
Civil Service Regs. for periods of more than 1 year but not to exceed 4 
years having superior rights to those conferred upon part-time, inter- 
mittent and temporary employees appointed for periods of less than 1 
year and who are not eligible for military leave prescribed by 5 U.S.C. 
30r for “permanent and temporary indefinite’ employees, come within 
that phrase and are eligible for military leave, and reservist or National 
Guardsman serving under term appointment, whether he has had no 
previous Federal civilian service or has had break in service prior to 
appointment, or is serving under term appointment beginning within 3 
days after separation from permanent appointment is eligible for military 
mare preerine be Bb UG: We iioiccdicicctnccinsaccncammankaskaeaeewe 
Postal service employees. (See Post Office Department, employees, 
leaves of absence, military) 
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LEAVES OF ABSENCE—Continued 
Military personnel 
Travel time 
Officially interrupted leave 
Although payment of travel expenses incurred by member of uni- 
formed services returning to his permanent station at conclusion of period 
of authorized leave for resumption of regular duties is personal obligation, 
where authorized leave of absence of 5 days or more is interrupted within 
24 hours after member’s departure and required to return to duty station 
for performance of duty under circumstances not contemplated wien 
leave of absence was granted, element of ‘‘public business’’ is present in 
required travel, and Joint Travel Regs. maybe amended to authorize 
payment of travel from leave point to permanent duty station and return 
when authorized leave of member is interrupted by circumstances arising 
SE I TB i nntcinndsincnenacdaednesdenneenotacemei 
Without pay status 
Pending action determinations 
Placing of midshipman in leave of absence status without entitlement 
to pay and allowances pending approval of resignation or discharge, or 
for period that because of academic difficulties he is ‘turned back” and 
does not join his new class, may be authorized with consent of midship- 
man, and regulations issued accordingly under authority of Armed Forces 
ee ie Se OO CUI, cnn ciinaccapc acess ecnep ae ~Hecks andace 
Sick 
Granting 
Retroactive approval 
Illness during period of suspension 
Employee restored to duty and paid “back pay’ compensation for 
period of erroneous separation under act of Aug. 24, 1912, as amended— 
act that provides that reinstated employees will be considered employees 
of U.S. during periods of erroneous separation for all purposes except 
accumulation of leave—who but for separation would have been eligible 
for sick leave for period of incapacity, may have period of illness charged 
to sick leave recredited to account upon reinstatement, and compensation 
paid for period of incapacity is not for recovery under rule that employee 
must be ready, willing, and able to perform duties of position held to 
qualify for “back pay’’ compensation 
Sunday work 
Effect on premium pay 
Wage board employees who work regularly scheduled 40-hour week 
that includes Sunday.are entitled to Sunday premium compensation 
authorized by sec. 405(f) of Pub. L. 89-504 (5 U.S.C. 673c), may not be 
paid premium compensation for period of absence during regularly 
scheduled 8-hour Sunday work period. Although leave with pay is syn- 
onymous with duty for purposes of basic pay, additional pay is only 
authorized for services on certain day and entitlement to additional pay 
depends upon actual performance of work on that day, unless otherwise 
expressly provided by statute 
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LOANS 

Repayment 

Waiver 

Appropriated v. revolving funds charge 

Grant of relief under Southeast Hurricane Disaster Relief Act of 1965 
providing for partial forgiveness to repay principal or interest on loans, 
dependent upon special funds appropriated for purpose, when relief funds 
appropriated are in lesser amount than authorized by act, Small Business 
Admin. may not in carrying out its responsibilities grant relief in amount 
that exceeds funds appropriated and charge excess to revolving fund 
established under 15 U.S.C. 633(¢). Authorization for appropriated 
funds contained in 1965 act contemplating that Admin. will maintain 
its revolving fund for loan programs for which fund was established, fact 
that lesser amount was appropriated for relief program than authorized 
does not leave Admin. free to charge revolving fund with amounts of 
GURU WI ictincncdsdctinekaia ccotixacnnsdcss vase 


MARITIME MATTERS 
Vessels 
Purchase, requisition, etc. (See Vessels, purchase, requisition, etc.) 


MEDICAL TREATMENT 

Military personnel 

Retired 

Medicare v. military health benefits 

Retired members of uniformed services, their dependents, and survi- 
vors of deceased active duty or retired members who live outside U.S. 
and become entitled to hospital insurance benefits under social security 
medicare program upon reaching age 65 are subject to prohibition in 10 
U.S.C. 1086(c), which excludes persons entitled to medicare from eligibil- 
ity to receive civilian hospital benefits provided under Uniformed Services 
Health Benefits Program prescribed by Military Medical Benefits 
Amendments of 1966, regardless of age, 1966 act making no distinction 
between those living within or outside U.S. Therefore, regulations im- 
plementing military health program may not include military retirees and 
their dependents who are eligible for social security medicare at age 65, 
whether living within or outside U.S 
Private 

Appropriation obligation 

Simplification of procedure for providing fee-basis outpatient treat- 
ment and other medical services to veterans with service-connected 
disabilities by furnishing eligible veterans with identification (ID) cards 
for presentation to physician is approved, ID card to contain expiration 
date, veteran’s name, signature, claim number and disabilities, together 
with dollar limitation on medical costs and billing instructions, thereby 
permitting medical costs to be charged to appropriation current at 
time invoice is accepted by qualified employee, resulting in savings to 
Govt. through elimination of offer and acceptance concept under old 
procedure which created obligation on Govt. to pay at time medical 
services were performed 





MEETINGS 
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Rental of conference rooms 

Prohibition 

Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82e on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew per- 
tinent facts or that reasonable diligence and inquiry would have un- 
OOVONOR TN div dcwn cad a ddiedaswnsnculsts See eacesccdbdclsce 

Although under 31 U.S.C. 82¢ certifying officer may be relieved from 
liability when facts incident to improper payment are fully appreciated 
but transaction involved was consummated in good faith, certifying 
officers approving rental of hotel rooms in Dist. of Columbia for use of 
agency personnel without specific appropriation of funds, prohibited by 
40 U.S.C. 34, may not be relieved of liability, sec. 81c making relief 
available only when payment is not contrary to prohibitory statute, and 
collection actions against hotels receiving improper payments are 
required, 40 U.S.C. 34 constituting notice to all contractors or lessors 
OE isin nk ewiciicmstinnedstncedcckcuce cess SHED 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited 
by 40 U.S.C. 34, and General Services Admin. not having arranged 
for space may not pay rental cost. However, pursuant to sec. 11(f) of 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), 
payment for rental space, including luncheons, telephone calls, and 
coffee, items not payable from appropriated funds, may be made from 
Foundation’s Donation Account 49X8960, upon administrative deter- 
mination expenses were necessary............-.---..--.------------ 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 
40 U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid from 
appropriated funds, and prohibition in 40 U.S.C. 34 not overcome by 
statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails over 


general administrative authority conferred by sec. 11(e) of 1950 act on 
ie heen mh ieee anne Wi ieee taut 


Travel, etc., expenses 

Other than Government meetings 

Reimbursement for travel, subsistence, and other expenses to an 
officer or employee officially directed to participate in convention, 
seminar, or similar meeting sponsored by “associations of regulated 
industries” for mutual interest of Govt. and association may be charged 
to employing agency’s appropriation. However, in absence of statutory 
authority to accept gifts, any sugmentation of agency’s appropriation 
by acceptance of gift or donation would be unauthorized___.....---- 
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MEETINGS—Continued 

Travel, etc., expenses—Continued 

Other than Government meetings—Continued 

When Federal agency is authorized to accept gifts, travel expenses 
incurred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “‘association of regulated industries’’ for 
mutual interest of Govt. and association may not be made by donor 
directly to employee, but reimbursement or donation should be made to 
agency and credited to its appropriation, and employee paid in accord- 
ance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either 
no per diem and other travel expenses paid to employee or appropriate 
reduction made in reimbursing him, depending upon extent of donation_- 


MILEAGE 


Travel by privately owned automobile 

Common carrier cost limitation 

Computation 
Mixed mode of transportation 

When cost of round-the-world air ticket used by employee on official 
travel is not reduced for value of last leg of circle-trip ticket that was not 
utilized as employee traveled this portion of trip by privately owned 
automobile for personal reasons, no amount may be allowed for unused 
portion of ticket in determining mileage entitlement on basis of construc- 
tive cost of common carrier transportation prescribed by sec. 3.5b(2) of 
Standardized Govt. Travel Regs. However, section authorizing inclusion 
of transportation costs to and from common carrier terminals and excess 
baggage costs in arriving at constructive cost entitlement, taxi fares and 
excess baggage charges employee would have incurred had he completed 
return travel by air may be considered and employee paid mileage at 
approved rate not to exceed total of constructive cost determination - - -- 


MILITARY PERSONNEL 
Annuity elections for dependents. (See Pay, retired, annuity elections for 
dependents) 
Civilian service employment 
Incompatibility with active military service 
Officers and enlisted personnel serving on extended active duty in 
uniformed services may not be employed during off-hours in civilian 
positions which are paid for by appropriated funds, enactment on Aug. 19, 
1964 of Dual Compensation Act not having changed longstanding rule 
that active military service is incompatible with concurrent Federal 
civilian service 
Dependents 
Annuities. (See Pay, retired, annuity elections for dependents) 
Dislocation allowance. (See Transportation, dependents, military 
personnel, dislocation allowance) 
Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Dual employment 
Disability compensation and retired pay. (See Officers and Employees, 
death or injury, disability compensation, etc., military retired pay) 
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MILITARY PERSONNEL—Continued 

Family allowances. (See Family Allowances) 
Funds 

Savings deposits. (See Military Personnel, savings deposits) 
Gratuities. (See Gratuities) 
Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 

Leave. (See Leaves of Absence, military personnel) 
Medical treatment. (See Medical Treatment, military personnel) 
Missing, interned, etc., persons 

Pay. (See Pay, missing, interned, etc., persons) 
National Guard. (See National Guard) 
Orders. (See Orders) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions. (See Pay, promotions) 
Punishment other than court-martial 

Remission 

Upon restoration 11 months subsequent to reduction from staff 
sergeant to sergeant under Art. 15, Uniform Code of Military Justice, 
member of uniformed services reduced in grade is entitled to difference 
in basic pay and allowances between grades E-5 and E-6 for period of 
reduction, notwithstanding restoration was made by successor of com- 
manding officer who imposed sentence, reference in par. 134, Addendum 
to Manual for Courts-Martial to 4-month period for exercise of com- 
mander’s authority to set aside punishment imposed under Art. 15, 
prescribing guideline and not limitation on authority to restore all 
rights, privileges, and property affected by reduction in grade-_-------- 
Quarters allowance. (See Quarters Allowance) 
Ration commutation payments. (See Ration Commutation Payments) 
Record correction 

Appointment date changes 

Uniform allowance entitlement 

Reserve captain, distinguished military graduate of AFROTC, ordered 
to extended active duty and paid initial $200 uniform allowance, re- 
covered from him upon appointment as 2nd lieutenant in Regular AF 
prior to completion of 90 days’ service prescribed for entitlement to 
allowance, and repaid to him pursuant to Pub. L. 88-618, dated Oct. 3, 
1964, validating uniform allowance payments to distinguished military 
graduates, on basis of record correction to show 90 days’ service as 
reservist may not be allowed additional $100 uniform allowance au- 
thorized under 37 U.S.C. 255(c) upon each entry or reentry on active 
duty for more than 90 days, record correction delaying effective date of 
officer’s acceptance of Regular commission not establishing right to 
initial uniform allowance, repayment of which would not have been 
made without benefit of 1964 act, there is no basis for payment of addi- 
tional uniform allowance to officer- - --- Oh sbtcarSewesabdoeedsehguay 

Judgment award effect 

Award of judgment to retired Army officer for difference between 
disability retired pay of colonel and that of brigadier general based on 
fact that rank as brigadier general in State National Guard brought him 
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MILITARY PERSONNEL-—Continued 

Record correction—Continued 

Judgment award effect—-Continued 
within purview of sec. 402(d), Career Compensation Act of 1949, is in 
nature of money damages and does not change official record or compel 
executive action and, therefore, since such judgment does not affect 
officer’s retired pay grade and military records have not been changed 
to accord with judgment, officer remains colonel on retired list and is 
not entitled to continued payment of increased retired pay based on 
grade of brigadier general 

New evidence 

Use of “substantial new evidence” rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalculation should be confined to 
to actions taken either contemporaneously or short period of time follow- 
ing effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on per- 
manent retired list may not be approved either where knowledge of 
member’s hospitalization was known prior to effective date of retire- 
ment orders but action was delayed for 15 months, or where hospitaliza- 
tion information was not furnished until 6 months after retirement of 
member and within 1 month of death 

Retired pay 

Restoration to enlisted grade 

Correction under 10 U.S.C. 1552 of records of member of Army of 
U.S. who had attained grade of chief warrant officer, W—4, prior to place- 
ment on retired list in grade of second lieutenant pursuant to formula 3 of 
10 U.S.C. 1401, to place him on retired list in grade of chief warrant 
officer, W—4, under 10 U.S.C. 1331 in order to provide him with greatest 
amount of retired pay, governs rights of member, even though there is 
lack of evidence of duty performance by member in chief warrant officer, 
W-4, grade. Therefore, on basis that record correction amounts to re- 
scission of earlier finding of satisfactory service in grade of second lieu- 
tenant and substitution of finding that highest grade held satisfactorily 
by member was chief warrant oflicer, W-4, member is entitled to ad- 
justment payment in retired pay 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reserve Officers’ Training Corps 

Limitation on college years 

When college course is interspersed with tours in industry and degree 
is earned in 5 instead of 4 years, undergraduate expenses of 4 year 
scholarship program authorized by Reserve Officers’ Training Corps 
Vitalization Act of 1964, may not be paid over 5-year period, the “but 
not for more than four years’’ prescribed for payment of monthly sub- 
sistence allowance, contemplating program totaling 4 academic years, 
even though scholarship program is not limited to period of 4 consecutive 
years, and cost of fifth year of academic training may not be prorated 
over preceding semesters, 31 U.S.C. 529 constituting bar to advance 
payment of public funds, absent statutory authority for payment 202 
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MILITARY PERSONNEL—Continued 
Reserve Officers’ Training Corps—Continued 
Prior military training 
Excused service 
Member of Senior Reserve Officers’ Training Corps (ROTC) awarded 
scholarship under 10 U.S.C. 2107 who is excused by appropriate Secretary 
pursuant to sec. 2108(c) from portion of required 4-year course of 
military training for previous period of equivalent training or instruction 
does not lose his right to continue to receive financial assistance of 
scholarship, law not excluding from enrollment in Senior ROTC program 
students who have had some previous military training and authorizing 
appropriate Secretary to excuse student found qualified on basis of 
previous training “from portion of prescribed’? ROTC course, excused 
student who otherwise completes prescribed 4-year enrollment period is 
considered to have met obligation as member of program and to be 
entitled to its benefits............... 
Reservists 
Promotion while on active duty for training. (See Pay, promotions, 
effective date, reservists, while on active duty for training) 
Release from active duty 
Readjustment payment on involuntary release. (See Pay, readjust- 
ment payment to reservists on involuntary release) 
Retired 
Civilian service 
Civilian disability compensation and military retired pay 
Receipt of retired pay concurrently with disability compensation 
under Federal Employees’ Compensation Act by officer of uniformed 
services who when transferred to temporary disability retired list under 
10 U.S.C. 1202 was member of Reserve component, permanently retired 
for physical disability pursuant to 10 U.S.C. 1201 is receiving retired pay 
computed under 10 U.S.C. 1401 is not prohibited, even though military 
statutory provisions are equally applicable to members of Regular and 
Reserve components, retired pay accruing to officer by virtue of Reserve 
status constituting ‘‘pay and allowances as Reserve” within meaning of 
5 U.S.C. 30r(c), now 5 U.S.C. 5534, providing exemption benefits for 
reservists. Therefore, officer may receive retired pay and civilian dis- 
ability compensation concurrently-_-_-__--_--- 
Double compensation. (See Compensat 
military retired and civilian service pay) 
Employment by educational institutions 
Additional compensation 
Retired members and members of Fleet Reserve and Fleet Marine 
Corps Reserve employed under 10 U.S.C. 2031(d) by educational institu- 
tions for instructional and administrative duties in connection with 
Junior Reserve Officers Training Corps (ROTC) program are entitled 
from date of entry on duty under program to have difference between 
retired pay and active duty pay and allowances prescribed by sec. 2031 (d) 
computed on basis of active duty rates of pay they would have received 
had they been called to active duty, plus prescribed increases in active 
duty pay accruing while performing under ROTC program, as maximum 
amount established on date of entry on duty with institution is not 
required to remain fixed or limited for duration of employment contract - 
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MILITARY PERSONNEL—Continued 
Retired—Continued 
Employment by educational institutions—Continued 
Additional compensation—Continued 

Additional amount paid retired members and members of Fleet 
Reserve and Fleet Marine Corps Reserve under 10 U.S.C. 2031(d) 
when employed by institutions to perform instructional and adminis- 
trative duties in connection with Junior Reserve Officers Training 
Corps program required to be ‘‘not more than difference between their 
retired pay and active duty pay and allowances which they would 
receive if ordered to active duty,’’ that amount is subject to reduction 
in amount of cost-of-living increase in retired or retainer pay that 
became effective Dec. 1, 1966 under 10 U.S.C. 1401(a) 

Whether educational institutions employing retired members of 
uniformed services are employers for purpose of excise tax imposed by 
26 U.S.C. 3111(a) is matter within jurisdiction of Internal Revenue 
Service. However, under 26 U.S.C. 501(c)(3) and 3121(b)(8)(B) certain 
organizations, including educational institutions, are exempt from 
taxation unless waiver of exemption is filed by organization in accord- 
ance with sec. 3121(k)(1) in order that certain provisions of Social Se- 
curity Act will be extended to service performed by employees 
Retired pay. (See Pay, retired) 

Retirement 

Hospitalization, etc., by Veterans Administration. (See Veterans, 

hospitalization, etc.) 

Revocation 


New evidence 


Use of ‘‘substantial new evidence’’ rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalculation should be confined to 
actions taken either contemporaneously or short period of time following 
effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on perma- 
nant retired list may not be approved either where knowledge of mem- 
ber’s hospitalization was known prior to effective date of retirement 
orders but action was delayed for 15 months, or where hospitalization 
information was not furnished until 6 months after retirement of mem- 
ber and within 1 month of death 

Travel and transportation entitlement 

Time limitations 

Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not l-year 
limitation in effect at time of retirement has expired, have not exercised 
rights that were not fixed at time of statutory enactment. Therefore, 
legislative history evidencing intent to include members in retired status 
prior to Oct. 15, 1966, regulations which initially could have retro- 
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MILITARY PERSONNEL—Continued 

Retirement—Continued 

Travel and transportation entitlement—Continued 

Time limitations—Continued 

actively included members may be amended to provide authorized 
benefit 
Savings deposits 

Enlisted to commissioned status 

Master sergeant in pay grade E-9, temporarily appointed second 
lieutenant in Regular Marine Corps under 10 U.S.C. 5596(b) is entitled 
to payment of savings deposit and interest under 10 U.S.C. 1035(c), 
prescribing payment upon discharge or appointment to warrant or com- 
missioned rank, notwithstanding sec. 5596(b) does not expressly author- 
ize appointment of enlisted member in grade E-9. Appointment as 
commissioned officers of qualified enlisted members in grades E-8 and 
E-9, established by act of May 20, 1958, is not precluded, act evidencing 
no intent to bar persons holding two top additional enlisted grades from 
promotion benefits of sec. 5596(b), and sergeant’s appointment as second 
lieutenant is legally sufficient to authorize payment to him of savings 
deposits and interest 

Interest 

The act of Aug. 14, 1966 (10 U.S.C. 1035), prescribing $10,000 as 
maximum amount upon which authorized 10 per centum per year 
interest, compounded quarterly, may be earned, when savings account 
of member of uniformed services reaches $10,000, neither interest 
accrual credits nor additional sums deposited by member may draw 
interest 

In construing statute, its words and phrases should be given, their 
plain, ordinary and usual meaning unless different purpose is clearly 
manifested in statute or its legislative history; therefore, legislative 
history of act of Aug. 14, 1966 (10 U.S.C. 1035), providing for payment 
of interest on deposit accounts of members of uniformed services on 
amounts not in excess of $10,000, evidencing no intent to pay interest 
on sums in excess of prescribed limitation, $10,000 maximum amount on 
which interest may be paid may not be increased to include interest 
accruals or additional sums deposited by members------------- 
Severance pay. (See Pay, severance) 
Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
Status 

Witness 

Payment of travel expenses of officer or employee of Govt. appearing 
as witness on behalf of U.S. is governed by regulations of agency in 
which employed only if case involves activity in connection with 
which individual is employed or is serving and expenses are properly 
payable from appropriation available to agency, otherwise pursuant to 
28 U.S.C. 1823(a), payment of travel expenses of a witness comes under 
regulations prescribed by Attorney General. Therefore, Joint Travel 
Regs. may not be revised to authorize payment of travel expenses of 
member of uniformed services appearing as witness for Govt. not by 
reason of military status but by reason of Govt.’s requirement in its 
civil capacity 
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MILITARY PERSONNEL—Continued 

Subsistence 

Per diem. (See Subsistence, per diem, military personnel) 
Survivorship benefits. (See Pay, retired, annuity elections for dependents) 
Temporary lodging allowance. (See Station Allowances, military per- 

sonnel, temporary lodgings) 
Tips. (See Travel Expenses, tips) 
Transportation 

Dependents. (See Transportation, dependents, military personnel) 

Household effects. (See Transportation, household effects, military 

personnel) 
To other than new station 
Training duty and overseas assignment 

Authority in 37 U.S.C. 406 for transportation of dependents and 
household effects of member of uniformed services from old to new 
permanent duty station does not permit allowing member assigned to 
20 weeks or more of training duty under permanent change-of-station 
orders that are silent as to his subsequent, immediate transfer to restricted 
area Overseas, alternative right to move to training station or to select 
location, even though member is officially advised of overseas assign- 
ment, training assignment constituting permanent change of station and 
not intermediate assignment for further transfer overseas to restricted 
area and, therefore, Joint Travel Regs may not be amended to authorize 
transportation of dependents and household effects to location designated 
Ot SOs nis as Gre iwnwenedunadaden dads cck cetunndnheewseiins 
Travel expenses. (See Travel Expenses, military personnel) 
Uniforms. (See Uniforms, military personnel) 
Variable reenlistment bonus. (See Gratuities, reenlistment bonus, 

critical military skills) 
Veterans. (See Veterans) 
Witnesses 

Travel expenses. (See Travel Expenses, witnesses) 


MISCELLANEOUS RECEIPTS 

Special account v. miscellaneous receipts 

Liquidated damages 

Monies recovered as excess costs of replacement contracts incident 
to default of contractor under Govt. contracts for erection of Job Corps 
camp facilities are for deposit into Treasury as miscellaneous receipts 
and not for return to appropriation account from which expended 
under principle appropriation had been erroneously charged in first 
instant 

Although liquidated damages may be retained in appropriation 
account when authorized reduction is effected in contract price, or in 
order to have money available for return in event contractor is relieved 
of liability for liquidated damages, ‘‘out-of-pocket’’ expenses—per diem 
and travel expenses—sustained by Govt., expenses contemplated for 
reimbursement under liquidated damages provision of contracts for 
erection of Job Corps camp facilities, may not be credited to appropria- 
tion from which expended, as no monies are due defaulting contractor, 
and remission of liquidated damages has been denied. Therefore, absent 
requirement to credit to or retain in appropriation account, amounts 
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MISCELLANEOUS RECEIPTS—Continued 

Special account v. miscellaneous receipts—Continued 

Liquidated damages—Continued 
collected or withheld as liquidated damages, monies recovered under 
defaulted contracts are for deposit into Treasury as miscellaneous 
Oisdcnddne ha krenertecetndasamnansescabaeue 

Property damage collections 

Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to mis- 
cellaneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage or 
loss occurred is in excess of cost of repairs, or replacement, amount de- 
ducted from bill to cover such costs remains in appropriation, amounts 
withheld from carrier’s freight bills other than one for shipment in which 
damage occurred may not be transferred from miscellaneous receipts to 
‘no-year” fund account charged with original cost of property and costs 
of repair, “no-year’’ fund not overcoming general rule and exception to 
rule; therefore, amount recovered for property damage may not be 
deposited to augment “‘no-year’” account 

Sale of surplus property 

Upon sale of Virgin Islands Corp.’s electric power and water distillation 
facilities to Virgin Islands Govt. and transfer of Corp.’s current receiv- 
able, mortgages, and long-term accounts to Secretary of Interior for 
collection and deposit together with cash balance in Treasury as Mis- 
cellaneous Receipts to offset Govt.’s equity and terminate Corp.’s 
activities, although administrative apparatus of Corp. need not be 
maintained, proceeds from sale of surplus corporate assets may not be 
covered into land and water conservation fund under 16 U.S.C. 4601—5(b) 
on basis Corp.’s Revolving Fund ceased to exist. Closing books of Corp. 
for administrative convenience does not constitute change from require- 
ment that corporate cash received from any source, including sale of 
surplus corporate assets, is for deposit to Miscellaneous Receipts for 
application to investment of Govt___-__.----- 


NATIONAL GUARD 

Training or duty without pay 

Commutation rates 

Commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters and 
subsistence to members of National Guard, or of Reserve component of 
uniformed services who consent to additional training or duty without 
pay has reference to cost to Govt. of furnishing subsistence and quarters 
in kind, and not to actual expense member incurs in providing himself 
with subsistence and quarters, and established aggregate daily commuta- 
tion rate exceeding maximum commuted rates prescribed by 37 U.S.C. 
402 and 403 for members performing training duty in full pay status, rate 
may not be increased. Nor may increase on non-Govt. cost basis, tant- 
amount to payment to unauthorized per diem at duty station, be pre- 
scribed 
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NATIONAL SCIENCE FOUNDATION 

Appropriation availability 

Duties similar to appropriation purpose 

New duties imposed upon National Science Foundation under National 
Sea Grant College and Program Act of 1966 are so related to basic re- 
search and education purposes of National Science Foundation, that 
expenditures incident to new program, which were approved too late to 
permit submission of request for appropriations before adjournment of 
89th Cong., may be defrayed from appropriations currently available to 
Foundation 604 

OFFICERS AND EMPLOYEES 

Clothing and personal furnishings. (See Clothing and Personal Furnish- 

ings) 
Compensation. (See Compensation) 
Contributions from sources other than the United States 

Travel expenses. (See Travel Expenses, contributions from other 

sources, acceptance by employee) 

Death or injury 

Disability compensation, etc. 

Military retired pay 

Enlisted member of Regular Air Force retired under 10 U.S.C. 8914 
and subject as member of Air Force Reserve to periodic involuntary 
active duty prior to completion of 30 years’ service who is injured while 
employed as civilian may not be refunded retired pay withheld under 
sec. 7(a) of Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
757(a), prohibiting receipt of disability compensation and any other 
remuneration except in return for services actually performed. Member’s 
retirement and receipt of retired pay considered separate and distinct 
from reservist obligations, his retired pay is not compensation ‘for 
services actually performed” and was properly withheld 

Although retainer pay received by Fleet reservist is not within con- 
templation of sec. 7(a) of Federal Employees’ Compensation Act, as 
amended, 5 U.S.C. 757(a), prohibiting receipt of disability compensation 
and any other remuneration except in return for services actually per- 
formed, as it is paid for actual services, based partly on previous service, 
and partly for readiness to serve on active duty, retired pay received by 
enlisted men who are retired under 10 U.S.C. 3914 and 8914 and con- 
currently become reservists subject to periodic involuntary active duty 
prior to completion of 30 years’ service, is within restriction of sec. 7(a), 
retirement and retired pay separate and distinct from obligations of 
Reserve members, their retired pay is not considered compensation “for 
services actually performed.” __......-.---- iudeucéawuseucueun leanne 

Receipt of retired pay concurrently with disability compensation under 
Federal Employees’ Compensation Act by officer of uniformed services 
who when transferred to temporary disability retired list under 10 
U.S.C. 1202 was member of Reserve component, permanently retired 
for physical disability pursuant to 10 U.S.C. 1201 is receiving retired 
pay computed under 10 U.S.C. 1401 is not prohibited, even though mil- 











1028 INDEX DIGEST 






OFFICERS AND EMPLOYEES—Continued 
Death or injury—Continued 
Disability compensation, etc.—Continued 
Military retired pay—Continued 
itary statutory provisions are equally applicable to members of Regular 
and Reserve components, retired pay accruing to officer by virtue of 
Reserve status constituting ‘‘pay and allowances as Reserve’’ within 
meaning of 5 U.S.C. 30r(c), now 5 U.S.C. 5534, providing exemption 
benefits for reservists. Therefore, officer may receive retired pay and 
civilian disability compensation concurrently 
Details. (See Details) 
Duties 
Union, etc., duty. (See Unions, Federal service) 
Holidays. (See Holidays) 
Household effects 
Transportation. (See Transportation, household effects) 
Leaves of absence. (See Leaves of Absence) 
Military duty 
Leave. (See Leaves of Absence, civilians on military duty) 
Moving expenses 
Public Law 89-516 authority. (See Officers and Employees, transfers, 
relocation expenses) 
Overseas 
Dependents 
Education 
Children attending kindergarten 
Education allowance on behalf of children of civilian employees sta- 
tioned overseas who attend kindergarten may not be provided under 
Overseas Differentials and Allowances Act authorizing allowances not 
to exceed cost of elementary and secondary education in U.S., legislative 
history indicating term ‘‘elementary’’ was used in act in ordinary dic- 
tionary sense of term to limit payment of educational allowances to 
overseas employees having dependents in grades 1 through 12. There- 
fore, act not contemplating payment of education allowance for children 
attending kindergarten, defined as school or division of school below 
first grade, Standardized Regs. (Govt. Civilians, Foreign Areas) may 
not be amended to provide allowance for kindergarten children____-.--~--- 
Dependents’ transportation. (See Transportation, dependents, over- 
seas employees) 
Hired locally 
Travel status 
Employees who are stationed and reside in Alaska or Hawaii may not 
be authorized vacation leave travel and transportation expenses to 
another location in State of their residency, long-established rule that 
travel and transportation expenses are not authorized for employee 
appointed to duty station at place in which he resides outside continental 
U.S., requiring that travel and transportation incident to appointment, 
separation, or leave may not be authorized under 5 U.S.C, 5722, 5728, 
or 5729, for employee assigned to post of duty in Alaska or Hawaii, 
whose place of residence at time of assignment is locatea in same State -- 
Home leave 
Dependent travel. (See Transportation, dependents, overseas 
employees, home leave) 
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OFFICERS AND EMPLOYEES—Continued 
Overseas—Continued 
Home leave—Continued 
Travel expenses. (See Travel Expenses, overseas employees, 
home leave) 
Retirement, separation, etc. 
Return to other than place of residence 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of 
Columbia may be authorized travel and transportation upon separation 
to another location in any one of 50 States or Dist. of Columbia, pro- 
vided allowable expenses do not exceed constructive cost to place of 
actual residence. Overrules B—156524, May 20, 1965__.__.__________- 
Stationed in Moslem countries 
Overseas employees who regularly work on Sunday in country that 
observes Friday as its day of rest and worship and who have Friday 
and Saturday off from duty are nevertheless entitled to premium pay 
for work on Sunday under sec. 405(c) of Federal Employees Salary Act 
of 1966, 5 U.S.C. 5545, which specifically authorized premium pay for 
any regularly scheduled work performed between midnight Saturday 
and midnight Sunday, and entitlement to such premium pay is not 
affected by customs of country in which service is performed___-_..------ 
Travel expenses. (See Travel Expenses, overseas employees) 
Overtime. (See Compensation, overtime) 
Parking fees. (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Reemployment or reinstatement 
After military duty 
Annual leave accrual category 
Civilian employee called to active military service before Nov. 30, 
1964, who subsequent to that date is restored to civilian position under 
5 U.S.C. 3551, may not be credited with military service in determining 
annual leave accrual category in which he should be placed upon re- 
employment, sec. 3551 not providing that employee restored to duty will 
be regarded as having been on furlough or leave of absence from civilian 
position during period of military service, and employee restored to 
civilian position after Nov. 30, 1964, is not within purview of 5 U.S.C. 
6303(a)(C), prescribing that retired member of uniformed services 
employed in civilian position on Nov. 30, 1964, who continues to be 
employed without break in service of more that 30 days is entitled to 
credit for military service in determining annual leave accrual category - 
Relocation expenses. (See Officers and Employees, transfers, relocation 
expenses) 
Removals, suspensions, etc. 
Compensation. (See Compensation, removals, suspensions, etc.) 
Retirement. (See Retirement, civilian) 
Involuntary separation requirement 
Although Alaska Railroad employees are civilian officers or employees 
in or under executive branch of Govt. and are eligible for severance pay 
under sec. 9 of Federal Employees Salary Act of 1965, when furloughed 
and placed on retention rosters complying with Veterans’ Preference Act 
of 1944 and entitled to restoration in order of seniority, coverage under 
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OFFICERS AND EMPLOYEES—Continued 
Retirement—Continued 

Involuntary separation requirement-——Continued 
Govt. life insurance without charge for up to 1 year, and medical benefits 
for 4 months, they are not eligible for severance pay, 1965 act prescribing 
that to qualify for severance pay employee must be involuntarily 
separated from service and containing no reference to severance pay for 
employees involuntarily placed in furlough or other nonpay status_--- 

Whether employees of Freedmen’s Hospital who pursuant to Pub. L. 
87-262 enacted prior to severance pay provisions in sec. 9 of Pub. L. 
89-301, dated Oct. 29, 1965, are “involuntarily separated from service” 
within contemplation of sec. 9(¢c) of 1965 act upon transfer to Howard 
University—private self-governed institution under terms of its corpo- 
rate charter, whose employees are not civilian employees of Govt. for 
purposes of sec. 9(a)—is doubtful. Therefore, employees should be 
excluded from severance pay provisions under regulatory authority 
contained in sec. 9(b)(8), and any allowance of severance pay to em- 
ployess aathorined by Compress. co. di ois tc os SOU ee se cene 
Severance pay. (See, also, Compensation, severance pay) 
Status 

‘*TAPER”’ appointments 

Retired officer of Regular component of armed services who was given 
“TAPER” appointment (temporary appointment pending establish- 
ment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which his original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment---- 
Step increases in compensation. (See Compensation, periodic step 

increases) 
Transfers 

Household effects transportation. (See Transportation, household 

effects) 

Intra-agency transfers 

When employee upon satisfactorily completing tour of duty overseas 
and prior to return to U.S. transfers between different departments or 
agencies under Dept. of Defense for employment in U.S., department or 
agency in Defense Dept. from which employee transfers is precluded 
under 5 U.S.C. 5724(e) from paying any part of return travel or trans- 
portation expense of employee, whether employee qualifies under 5 U.S.C. 


When employee of department or agency under Dept. of Defense upon 
satisfactorily completing overseas tour of duty returns to U.S. for separa- 
tion and transfer to another department or agency in Defense Dept., 
activity losing services of employee is liable for expenses incurred by 
employee in travel to place of actual residence or some other selected 
point in U.S. not to exceed construction cost of travel to place of actual 
Sidi sitictikcicdabisssieniticcdnntindawaiiodasiabdsseuan 

Activity acquiring services of employee who upon return to U.S. after 
satisfactorily completing overseas tour of duty transfers between 
different departments or.agencies under Dept. of Defense without break 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Intra-agency transfers—Continued 
in service is liable for travel expenses of employee from place of actual 
residence or other selected point to new duty station, allowable cost not 
to exceed cost of direct travel from old to new duty station, less cost 
incurred by losing agency for return travel. However, in event of 
break in service between separation from losing agency and transfer to 
acquiring ageney, neither agency may pay employee’s expenses from 
actual place of residence to duty station under new agency, unless 
employee qualifies for entitlement under some special authority, such 
as is contained in 5 U.S.C. 5723 authorizing payment of travel and trans- 
portation expenses when a manpower shortage exists 
Relocation expenses 
Effective date 
Since effective date of civilian employee’s transfer from one official 
station to another is date of entrance on duty at new station, employees 
transferred effective July 18, 1966 are not eligible for reimbursement for 
moving expenses and other benefits provided by act of July 21, 1966, and 
Budget Cir. No. A-—56, which conditions allowance of benefits upon 
employee reporting for duty at new station and incurring reimbursable 
expenses on or after July 21, 1966 i es 
The erroneous assumption that employees transferred prior to the 
enactment of Pub. L. 89-516 approved on July 21, 1966, would be 
eligible for reimbursement of expenses authorized by act which were 
incurred after date of enactment is not administrative error of type 
that permits retroactive change in effective date of transfer to entitle 
employees to benefits of act. Errors which may be retroactively corrected 
to increase or decrease benefits to employees are administrative or clerical 
errors altering intent of official responsible for the action. However, 
delayed documentation of station change until after employee began to 
work at new station would not prevent change from becoming effective 
on date employee reported for duty if change had been ordered by com- 
petent authority and employee had been notified of change 
Transferred employee traveling by privately owned automobile under 
orders directing travel to begin on or about July 17, 1966, but specifying 
no ending date, who unable to secure accommodations upon arrival at 
new Official duty station on July 20, travels to another area to obtain 
lodgings, returning to new station on 21st, is considered to have reported 
for duty on July 21, 1966, effective date of Pub. L. 89-516, and, therefore, 
he is entitled to allowances authorized by Bur. of Budget Cir. No, A—56, 
rev. Oct. 12, 1966. However, subsistence expenses incurred prior to 
July 21 are not reimbursable, regulations implementing Pub. L. 89-516 
being effective retroactively only to July 21, 1966, except for nontem- 
porary storage of household effects under travel orders issued on or after 
May 22, 1966, as provided in sec. 6.5c 
House lease at old duty station 
Expenses incurred by civilian employee in leasing former dwelling : 
old duty station are not reimbursable expenses contemplated by sec. 2 


of Pub. L. 89-516, and sec. 4 of implementing regulation, the Bur. of 


277 -066 O-68—67 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House lease at old duty station—Continued 
Budget Cir. A—56, rev. Oct. 12, 1966, in providing for reimbursement. of 
expenses incurred in sale of or termination of lease of real estate at 
former residence of employee transferred to new official station and, 
therefore, employee may not be reimbursed for expenses of newspaper 
advertising and services of real estate agent in leasing his house at 


House rental, etc., by correspondence 
Rent and utilities expenses incurred on basis of misleading unofficial 
information for 1 month prior to effective date of anticipated transfer 
to new duty station may not be reimbursed to employee under act of 
July 21, 1966, Bur. of Budget Cir. No. A—56, rev. Oct. 12, 1966, which 
implements act, prescribing in sec. 2.4, reimbursement of transportation 
expenses incurred in advance house seeking trip, and in sec. 2.5, payment 
of subsistence expense while occupying temporary quarters, and employee 
ineligible under either section may not be reimbursed unauthorized ex- 
pense from amounts that only potentially might otherwise have been 
payable to him 
House sale 
Actual residence at time of official transfer requirement 
Employee who reports to Washington, D.C., designated his official 
headquarters, for 14-week period of training and continues to maintain 
family at place from which appointed until transferred to duty station 
is not entitled to reimbursement under Pub. L. 89-516 for expenses 
relating to sale of house, notwithstanding family continued to reside in 
dwelling. Home not located at employee’s old duty station, Washington, 
D.C., but at place of residence at time of appointment, “‘actual residence 
at time of his official transfer’’ requirement of sec. 4.1 of Bur. of Budget 
Cir. No. A-56, rev. Oct. 12, 1966, has not been met and employee may 
not be reimbursed expenses incurred in selling his dwelling 
Advertising expenses 
When employee incurs expense of advertising residence at old official 
station that does not result in its sale, residence then being sold by broker 
whose fee included advertising expense, employee may not be allowed 
advertising costs he incurred, sec. 4.2b of Bur. of Budget Cir. No. A—56, 
implementing Pub. L. 89-516, approved July 21, 1966, precluding reimburs- 
ing employee for separate advertising expense 
Insurance 
Cost of owner’s title insurance policy procured in accordance with local 
custom by transferred employee for benefit of purchaser of her residence 


at old duty station is reimbursable expenses, prohibition in sec. 4.2d of 
Bur. of Budget Cir. No. A—56 against reimbursing transferred employee 
for cost of owner’s title insurance having reference to insurance obtained 


by employee for own protection when purchasing residence and not to 
owner’s title insurance policy employee as seller is required by local 
custom to purchase for benefit of buyer of residence in lieu of showing 
marketable title by title search, abstract of title, or legal opinion. --- 
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OFFICERS AND EMPLOYEES—Continued Page 
Transfers—Continued 
Relocation expenses—Continued 
Miscellaneous expenses 
Notwithstanding some of moving costs incident to transfer of employee 
were incurred at old duty station prior to July 21, 1966, employee is 
entitled to $200 miscellaneous expense allowance prescribed by sec. 
3.2a(1) of Bur. of Budget Cir. A-56, rev. Oct. 12, 1966, expenses in- 
tended to be covered by allowance being those that arise in connection 
with discontinuing residence at one location and continuing it at new 
location. These expenses are of type common to living quarters and 
household appliance, such as connecting and disconnecting appliances, 
cutting and fitting rugs and draperies, utility deposits not recoverable, 
and other items, and allowance not predicted on amount of expenses 
incurred, no receipts for expenses are required _- 
Mortgage payments 
Mortgage payments made by employee after transfer to new duty 
station before home at old station had been sold are not reimbursable 
under act of July 21, 1966, payments representing increase in em- 
ployee’s equity in property and not selling expense, and reimbursement 
of interest on mortgage being precluded by sec. 4.2d of Bur. of Budget 
Cir. A—56, revised Oct. 12, 1966_- 
Obligated period of service 
Retirement effect 
Although incident to change-of-duty station, execution of travel and 
transportation agreement by employee to remain in Govt. service 12 
months unless separated for reasons beyond his control and acceptable 
to agency is condition precedent to payment of travel expenses under 
Pub. L. 89-516, and implementing Bur. of Budget regulations, agreement 
is no bar to voluntary retirement of eligible employee. Therefore, em- 
ployee who will reach retirement age prior to fulfilling obligated period 
of service is nevertheless required to sign agreement, but may be relieved 
from refunding travel expenses received incident to transfer if retire- 
ment, separation beyond his control, is acceptable to employing agency- 
‘Settlement date’’ limitation on property transactions 
The “settlement date” for sale of home by employee incident to change 
of duty station in Aug. 1966, under contract entered into on Dec. 16, 
1966, that provided for transfer of title to purchaser by general warranty 
deed upon completing payment in 48 monthly installments of second lien 
note is date contract was executed and not date on which deed legally 
transferring property is executed, purchaser having secured equitable 
title under “contract for deed,” and 1-year settlement date for sale, 
purchase, or lease termination transactions prescribed by sec. 4.1d of 
Bur. of Budget Cir. A-56, revised Oct. 12, 1966, having been satisfied, 
employee pursuant to act of July 21, 1966, may be reimbursed costs 


incurred in selling home 
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OFFICERS AND EMPLOYEES—Continued Page 
Transfers—Continued 
Relocation expenses—-Continued 
Temporary quarters 
Employee who upon arriving at new official duty station occupies 
permanent quarters, and pending arrival of household effects incurs 
temporary subsistence expenses is not entitled to reimbursement for 
cost of food, rental of cots, and pro rata share of monthly rent for period 
prior to receiving his effects, Pub. L. 89-516 authorizing reimbursement 
for certain subsistence expenses only when temporary quarters are 
occupied at new station, and permanent quarters of employee, even 
though not completely furnished, do not qualify as temporary quarters 
within contemplation of sec. 2.5b(3) of Budget Bur. Cir. No. A-—56, rev. 
Ob) SE pe atidatiis ith ates ce wesc Dates dos SECS CRUE heads 709 
Title insurance 
Cost of owner’s title insurance policy procured in accordance with 
local custom by transferred employee for benefit of purchaser of her 
residence at old duty station is reimbursable expenses, prohibition in 
sec. 4.2d of Bur. of Budget Cir. No. A—56 against reimbursing trans- 
ferred employee for cost of owner’s title insurance having reference to 
insurance obtained by employee for own protection when purchasing 
residence and not to owner’s title insurance policy employee as seller is 
required by local custom to purchase for benefit of buyer of residence in 
lieu of showing marketable title by title search, abstract of title, or 
is ii sei ec ie dea ea aaabkabin tadsarke leads 884 
Service agreements 
Government v. particular agency service 
Although employee who had executed agreement to remain in Govt. 
service for 12 months incident to agency transfer, voluntarily returned 
to former agency within week, alleging position dissimilarity, may be 
reimbursed by agency acquiring services for short period of time for 
travel and transportation expenses incurred, agreement requiring only 
12 months of Govt. service. However, agency to which employee returned 
should be informed of agreement in event it should be violated, and 
future agreements to avoid similar situation should require agreed period 
of service incident to transfer to be performed under particular agency... 738 
Transportation 
Dependents. (See Transportation, dependents) 
Household effects. (See Transportation, household effects) 
Travel by privately owned automobile 
Mileage. (See Mileage, travel by privately owned automobile) 
Travel expenses. (See Travel Expenses) 
Travel time 
Regularly scheduled workweek 
Employee traveling on temporary duty by privately owned automobile 
who interrupts return trip on Friday for personal reasons, completing 
travel to headquarters on Monday is not entitled to per diem for 2 
nonworkdays, sec. 1.2 of Standardized Govt. Travel Regs. requiring 
employee performing official travel to proceed as expeditiously as though 
traveling on personal business, even though required to travel on non- 
workdays. Although under 5 U.S.C. 5542, authority to schedule official 
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OFFICERS AND EMPLOYEES—Continued Page 
Travel time—Continued 
Regularly scheduled workweek—Continued 
travel within regular workweek of employee does not permit traveler to 
delay return to official headquarters to increase entitlement to per diem 
in lieu of subsistence, Govt. agency does have administrative discretion 
to charge or not to charge leave____.____---- atta hdd Boa dia le Sas 425 
Although 5 U.S.C. 5542 prescribes scheduling of travel within regular 
workweek of employee to maximum extent possible, when employee 
traveling by privately owned automobile interrupts return from tem- 
porary duty on Friday for personal reasons, completing travel to head- 
quarters on Monday, charging of annual leave for Monday is adminis- 
trative matter. In event leave is charged, constructive travel time for 
per diem purposes should be based on reasonable departure time after 
completion of temporary duty. If annual leave is not charged for work- 
day, per diem should be computed as though entitlement was in sus- 
pended status from midnight Friday until midnight Sunday, considera- 
tion being given to actual travel time on Monday, and payment limited 
to amount payable under ageney regulations as if return had been without 
intorruwGie ss oi ou foc tc cc ceds Uidoes Vad nes ee se hn sR ea aa 
Uniforms. (See Uniforms, civilian personnel) 
Unions 
Expense reimbursement (See Unions, Federal service, employee ex- 
pense reimbursement) 
OKINAWA 
(See Ryukyu Islands, Okinawa) 
ORDERS 
Canceled, revoked or modified 
Effective date 
New evidence 
Use of “substantial new evidence” rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalculation should be confined to 
actions taken either contemporaneously or short period of time following 
effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on per- 
manent retired list may not be approved either where knowledge of 
member’s hospitalization was known prior to effective date of retirement 
orders but action was delayed for 15 months, or where hospitalization in- 
formation was not furnished until 6 months after retirement of member 
Oil Wis: BT OF ON ci kw kcciceewe hee cnc etidnins sides 671 
Competent 
Alert notices 
‘fAlert” notice that military unit will commence movement to re- 
stricted overseas area within 90 days is not permanent change-of-station 
order entitling member of uniformed services to family separation 
allowance, type II, authorized under 37 U.S.C. 427(b), and par. M7108 of 
Joint Travel Regs. may not be amended to authorize allowance when 
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ORDERS—Continued 
Competent—Continued 


Alert notices—Continued 
dependents move incident to alert notice. Dependents free to continue to 
reside with member until he is required to move, or to remain at old 
station indefinitely, member relocating dependents upon receipt of alert 
notice does so at own choice, and absent enforced separation contem- 
plated by sec. 427(b), family separation allowance may not be authorized 
prior to effective date of permanent change of station when dependents 
are moved under par. M1708 incident to alert notice_- ae ee 5 


PATENTS 
Bids. (See Bids, patents, etc., item) 
Devices, etc., used by Government 

Preprocurement licenses 

Regulatory procedure issued under authority of 42 U.S.C. 2473(b) (3), 
proposing to secure preprocurement license from patent holder and pay 
royalty to holder if patented item is procured from unlicensed source, 
amount of royalty to be considered in bid evaluation, is approved for 
trial period, future problems for resolution on basis of experience gained 
under procedure, and as all potential procurement sources will be solic- 
ited under procedure, purpose of 28 U.S.C. 1498, to assure Govt. private 
industry resources unfettered by private patent rights will not be re- 
stricted, rather, proposal to add license fee to bid or quotation of un- 
licensed supplier represents more realistic approach in determining most 
advantageous price to Govt. for item than possible when infringement 
damages are not considered__._._....-.--- ciipanihnidneemgedin 
Infringement 

Action against contractors, etc. 

Inclusion by subcontractor at request of Govt. of nonauthorization 
and consent clause in its Request for Proposals thereby permitting patent 
holder to proceed against subcontractor in Federal district court for 
injunctive or other appropriate relief is neither contemplated by nor 
permitted under 28 U.S.C. 1498(a) giving patent holder right to sue U.S. 
in Court of Claims for reasonable compensation for patent infringement 
with consent of Govt. in order to meet contract specifications. To give 
contracting officers option to withhold Govt.’s ‘authorization and 
consent” for subcontractors, as well as contractors and others, to use or 
manufacture patented products Govt. is obliged to accept would vitiate 
effect of Royalty Adjustment Act of 1942 added to 28 U.S.C, 1498_---- 

Government liability 

Authorization and consent to use patents withheld 

Withholding by Govt. of “authorization and consent” to manufacture 
patented invention to meet Govt. contract specifications is attempt to 
withhold possible liability for infringement which courts hold Congress 
has placed upon Govt. and shifts liability directly to contractor, and 
although there is no prohibition against shifting infringement suit 
liability to contractor indirectly by means of indemnity provision, it is 
inconsistent for Goyt. not to condone infringement, but nevertheless 
accept product regardless of patent infringement. Therefore, contractual 
obligation to accept product which may infringe on patent is sufficient 
to provide Govt.’s authorization and consent, and acceptance of in- 
fringing goods brings infringement within ambit of 28 U.S.C. 1498, 
protecting Govt. contractors and subcontractors from suit in district 
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PATENTS—Continued 

Infringement—Continued 

Government liavility—Continued 

Authorization and consent to use patents withheld—Continued 

court. Conflicting dictum in B-147536, Mar. 22, 1962 and B-158790, 
Apr. 15, 1966 should be ignored__.__----------- 

Suits in district courts of the United States 

Remedy of infringement suits in Court of Claims prescribed in 28 U.S.C. 
1498(a) is exclusive and precludes suit in district courts for patent in- 
fringement by Govt. contractor, regardless of whether invention was 
embodied in item to be delivered to Govt. or was used at option of con- 
tractor as means to aid in manufacture of item, and express withholding 
of authorization and consent by Govt. to use patented process would not 
give patentee right to seek relief from contractor in district court. 
Requirement to use patent is equivalent to authorization and consent to 
use, therefore, Govt. after authorizing use of patented item cannot 
nullify that authorization by professing to withhold it 
Royalty payments 

Bid evaluation inclusion. (See Bids, evaluation, patent royalty pay- 

ments) 

Subcontractors use 

Nonauthorization and consent clauses 

Whether district court under rationale of Wood v. Atlantic Gulf 
Pacific Co., 296 Fed. 718, and Consolidated Vacuum Corp. v. Machine 
Dynamics, Inc., 230 F. Supp. 70, would assume jurisdiction of infringe- 
ment suit against Govt. subcontractor would depend on whether alleged 
use of patented article was at option of subcontractor rather than with 
authorization and consent of Govt., and if court found use was only 
feasible means to perform contract, it would no doubt hold that Govt. 
gave its authorization and consent for use of article and therefore it was 
without jurisdiction to consider infringement suit, whether remedy 
requested was damages or injunction. To prevent inclusion in 
bid prices of contingent costs to cover possible infringement suits, non- 
authorization and consent clause should be conditioned to effect that 
withholding of consent applies only if use is not economically or reason- 
ably necessary to manufacture article under Govt. contract__.---_---- 


PAY 

Active duty 

Duty performance part of month 

Payment basis 

Regular Army officer who during 6 calendar month period performed 
active duty for part of each month, reporting for duty on other than first 
day of month, and attended civilian educational institution on excused 
leave for other part of month is entitled to pay and allowances for 31st 
day of month, 37 U.S.C. 1004 prescribing for “member of uniformed 
service” pay and allowances for each day of continuous period of less 
than 1 month’s service, including 31st, at 1/30 of monthly amount of pay 
and allowances, applying to members of all components, and term 
“member” defined to include commissioned officer and term ‘‘uniformed 
service” to include Army, both Regular and Reserve members pursuant 
to 10 U.S.C. 3062(c), Regular Army officer is entitled to pay and allow- 
ances for each 31st day within 6 calendar month period during which he 
performed active duty for part of month 
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PAY—Continued 

Aviation duty 

Excess flying hours 

Hazardous duty incapacitation 

Member of uniformed services who performs 12 excess hours of aerial 
flight in Jan. before he is incapacitated as result of aviation accident, 
and who is suspended from flying status on Aug. 1, is entitled to satisfy 
minimum flight requirements for period of 5 months following incapacita- 
tion, and requirements for months of Feb., Mar., and Apr., satisfied 
under sec. 110 of E.O. No. 11157, as amended by E.O. No. 11292, by 
reason of accident, months of May and June may be satisfied on basis 
of excess flight hours performed in Jan., pursuant to sec. 104(a)(1), and 
member paid incentive pay for 5 months of period of ineapacitation 
prior to suspension from flying duty - - - ‘ 

Nonhazardous duty incapacitation 

Member of uniformed services who performs 12 excess hours of aerial 
flight in Jan. before becoming incapacitated not as result of hazardous 
duty, and who is not suspended from flying status until May 1, is 
entitled to flying pay for months of Feb., Mar., and Apr., member 
having remained in flying status during period of incapacitation before 
suspension, and his right under sec. 104(a)(1) of E.O. No. 11157, as 
amended, to apply 12 excess hours of aerial! flight performed in Jan. to 
satisfy flight requirements for next 5 months after incapacitation not 
having been limited in any way__-_------- ; aa 


Member of uniformed services who prior to incapacitation on Jan. 25, 


not as result of performing hazardous duty, flew 8 aerial hours in Jan., 
and who following requalification on Apr. 25, flew 8 hours in April, 
may combine excess flying hours performed in Jan. and Apr. to satisfy 
4-hour monthly flight requirement prescribed by E.O. No. 11292, and 
member, therefore, is entitled to payment of incentive pay for months of 
Feb. and Mar. Member not having been suspended from flying duty, 4 
excess flight hours performed in Jan. satisfied flight requirements for 
Feb., and flight deficiency in Mar. was met by excess 4 hours of aerial 
flight performed in April igfnlbte eed sok blah ty 
Suspension time effect 

Member of uniformed services who prior to suspension on Feb. 1, 
participated in 12 hours of aerial flight in Jan. is entitled to flying pay 
for Feb. and Mar. on basis of 8 excess hours flown in Jan., whether his 
suspension is removed before or after expiration of 3-month grace period 
prescribed by sec. 110 of E.O. No. 11157, amended by E.O. No. 11292, 
sec. 104, in addition to 3-month grace period prescribed by sec. 110, 
providing for meeting minimum flight requirements by applying excess 
hours flown in preceding 5-month period, and sec. 105 not requiring that 
minimum flight requirements be met for suspension period after removal 
of suspension, but only requiring compliance with minimum flight 
requirements prescribed by sec. 104 

Member of uniformed services with 16 excess flying hours for month 
of Jan. whose Feb. 1 suspension is removed June 1, is entitled to flying 
pay for Feb., Mar., Apr. and May on basis of excess hours flown in Jan., 
notwithstanding his suspension was removed after expiration of 3-month 
grace period prescribed by sec. 110 of E.O. No. 11157, amended by E.O. 
No. 11292, sec. 104 providing that minimum flight requirements may be 
satisfied by applying excess hours flown in preceding 5 months- -----~---- 
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PAY—Continued 
Aviation duty—Continued 
Excess flying hours—Continued 
Suspension time effect—Continued 
Member of uniformed services who prior to suspension of flying status 


on Jan. 16, flew 24 hours during Jan. and who upon removal of his 
suspension on Sept. 15, flew 12 hours in Sept. is entitled to flying pay for 
entire period of suspension, flight requirements of sec. 104 of E.O. No. 
11157, as amended by E.O. No. 11292, having been met before and after 
period of suspension, 20 excess hours flown in Jan. satisfying 4-hour 
monthly minimum requirements for Feb., Mar., Apr., May, and June, 
and 12 hours flown in Sept. satisfying requirements for months of July, 
Aug., and Sept 
Flight deficiencies 
Satisfying flight requirements 
Under sec. 104(a) (1) of E.O. No. 11157, as amended by E.O. No. 11292, 
hours of aerial flight participation by member of uniformed services on 
active duty or active duty for training that are insufficient to meet 
minimum flight requirements of 4 hours for month in which performed 
may be used to qualify member for incentive pay in succeeding month 
and, therefore, member in continuous flying status, with no excess flying 
hours to his credit for 5 months preceding month of Jan. during which 
month he met 4-hour minimum flight requirements, who flew 2 hours in 
Feb., none in Mar. or Apr., and 2 hoursin May qualifies for flying pay for 
month of May on basis of flying 2 hours in Feb. and 2 hours in May---- 
Incapacity period 
Flight pay entitlement 
Officer of uniformed services under orders to perform regular and 
frequent aerial flights who is injured as result of participating in para- 
sail activities, whether directed or voluntary participation, may not be 
considered to have incurred injury in performance of hazardous duty to 
entitle him to flight pay under 37 U.S.C. 301(a) for period not to exceed 3 
months following incapacity, as accident is not within contemplation of 
par. 101(b) of E.O. No. 11157, dated June 22, 1964, as amended, absent 
authority designating para-sail activities as hazardous duty for which 
incentive pay is provided, even though para-sail activity may indirectly 
relate to proficiency of member under orders to participate frequently and 
OIE eet Gas CNS a cas cee cds dow ceuwanneanaausanee a 
Courts-martial 
Punishment other than court-martial 
Pay reduction. (See Pay, reduction, punishment other than court- 
martial) 
Disability retired pay. (See Pay, retired, disability) 
Missing, interned, etc., persons 
Savings deposits 
Under savings program authorized by act of Aug. 14, 1966, imple- 
mented by E.O. No. 11298, prescribing payment of interest on deposits 
of unallotted current pay and allowances of members of uniformed serv- 
ices on permanent duty outside U.S., heads of departments concerned 
may not administratively provide for deposit of unallotted current pay 
and allowances of missing or interned members. The 1966 act contem- 
plating voluntary participation of members and reduction of adverse 
balance of payments position of U.S. and Missing Persons Act providing 
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PAY—Continued 

Missing, interned, etc., persons—Continued 

Savings deposits—Continued 
for credit to pay accounts of members for benefit of dependents without 
affecting balance of payments program, neither act permits establish- 
ment of savings program for pay and allowances of missing or interned 
members 
Promotions 

Effective date 

Reservists 
While on active duty for training 

Reserve officer of uniformed services retroactively promoted from grade 
of major to grade of lieutenant colonel during period of active duty for 
training is entitled to pay and allowances of higher grade from effective 
date of retroactive promotion under provisions of Reserve Officer Per- 
sonnel Act of 1954, as amended, and he may be paid differences in pay 
and allowances between two grades for period of active duty performed 
subsequent to effective date of promotion____- 

Officers failing promotion 

Additional duty offer 

Fact that Reserve officer is in “failed of selection’’ status for sometime 
prior to release from active duty does not constitute bar to his retention 
on active duty, nor does possibility of failure to be selected for promotion 
second time if retained on active duty prevent acceptance of volunteered 
unconditional offer to serve for additional regular tour of active duty —_- 
Temporary 

Saved pay 


Items for inclusion or exclusion 

Member of Navy or Marine Corps who at time he is temporarily 
appointed commissioned officer under 10 U.S.C. 5596 is receiving $30 
monthly family separation allowance prescribed by 37 U.S.C. 427(b) (2) 
or (3) is entitled to have allowance included in computation of saved 
pay during any subsequent period of enforced separation from family, 
purpose of sec. 5596 being to prevent any reduction in pay and allowances 
because member is temporarily appointed commissioned officer 

Change in basis of eligibility for family separation allowance pre- 
scribed by 37 U.S.C. 427(b), without any break in continuity, from 
clause (2), duty on board ship away from home port for continuous 
period of more than 30 days, to clause (3) duty—temporary duty away 
from permanent station for continuous period of more than 30 days 
where member’s dependents do not reside at or near temporary duty 
station—has no effect upon status of member’s enforced separation from 
family and family separation allowance continues to be item properly for 
inclusion in computation of saved pay of Navy or Marine member tem- 
porarily appointed commissioned officer _ - _- 

When vessel on which member of Navy or Marine Corp temporarily 
appointed commissioned officer is serving returns to home port, entitle- 
ment to family separation allowance prescribed by 37 U.S.C. 427(b) (2) 
terminates and it is no longer for inclusion in computation of saved pay 
under 10 U.S.C. 5596. However, upon being ordered from home port to 
temporary additional duty, new entitlement to allowance arises, assuming 
conditions of clause (3) are met and member was entitled to allowance 
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Temporary—Continued 

Saved pay—Continued 

Items for inclusion or exclusion—Continued 

because of enforced separation from family at time of temporary ap- 
pointment, and family separation allowance is for inclusion in computa- 
tion of saved pay for period of entitlement_____-.-----..-..---__--_- 
Readjustment payment to reservists on involuntary release 

Additional duty offer 

If offer of Reserve officer in “failed of selection” status to uncondi- 
tionally serve for an additional regular tour of duty is not accepted, he 
is entitled to lump-sum readjustment payment authorized by act of 
July 9, 1956 (5 U.S.C. 1016), and if offer is sccepted and additional 
tour of active duty of member is cut short because he failed a second 
time of selection for promotion, officer would be entitled at that time 
to receive lump-sum readjustment payment 

Recoupment 

Disability retirement 

Member of uniformed services who while serving as temporary officer 
held Reserve offcer status and upon release from active duty received 
lump-sum readjustment payment, and who following period of enlisted 
service is retired for disability under 10 U.S.C. 1201, electing disability 
retired pay computed on years of service pursuant to 10 U.S.C. 8911 
rather than on degree of disability is subject. to 50 U.S.C. 1016(c) pro- 
viding for deduction of 75 percent of readjustment payment when 
Regular as well as Reserve members qualify for retirement under Titles 
10 and 14 of U.S. Code. Notwithstanding 50 U.S.C. 1016(c) fails to 
include members retired for disability, officer qualifying for retired pay 
within meaning of sec. 1016(c) is not entitled to be paid retired pay prior 
to recoupment of 75 percent of readjustment payment he received _- --- 

Fact that Reserve officer of uniformed services who qualified for 
voluntary retirement after 20 years of active service under 10 U.S.C. 8911 
is retired for disability and elects retired pay pursuant to 10 U.S.C. 1401 
computed on basis of disability does not preclude application of 50 
U.S.C. 1016(c) requiring recoupment of 75 percent of readjustment pay- 
ment made to member of Reserve component who qualifies for retired 
pay under provision of Titles 10 or 14 that authorizes retirement upon 
completion of 20 years active service. Therefore, officer eligible for retire- 
ment within meaning of 1016(c), exemption to recoupment provision on 
basis of physical disability retirement, absent congressional approval for 
payment of dual benefits, would be inconsistent with 1016(b) (6) requiring 
readjustment pay recoupment from disability compensation received 
fiom: Vetere Waite: b bcgies. Oi: eed ce pu ae. PRE sae 

Separation not involuntary 

Reserve officer in ‘failed of selection’ status whose request for active- 
duty agreement for 1 year at termination of current agreement is contin- 
gent upon assignment to particular type duty and geographic location is 
not entitled to receive lump-sum readjustment payment incident to 
release from active duty, member not having unconditionally volun- 
teered for additional regular tour of duty, separation upon expiration of 
active duty commitment is not “involuntary release’ contemplated by 
act of July 9, 1956, 50 U.S.C. 1016, for entitlement to lump-sum read- 
justment payment 
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PAY—Continued 
Reduction 
Punishment other than court-martial 
Restoration time 
Upon restoration 11 months subsequent to reduction from staff 
sergeant to sergeant under Art. 15, Uniform Code of Military Justice, 
member of uniformed services reduced in grade is entitled to difference in 
basic pay and allowances between grades E-5 and E-6 for period of 
reduction, notwithstanding restoration was made by successor of com- 
manding officer who imposed sentence, reference in par. 134, Addendum 
to Manual for Courts-Martial to 4-month period for exercise of com- 
mander’s authority to set aside punishment imposed under Art. 15, 
prescribing guideline and not limitation on authority to restore all rights, 
privileges, and property affected by reduction in grade 
Reservists 
Effective date of promotion. (See Pay, promotions, effective date, 
reservists) 
Involuntary release readjustment payment. (See Pay, readjustment 
payment to reservists on involuntary release) 
Retired. (See Pay, retired, reservists) 
Retired 
Fleet reservists. (See Pay, retired, fleet reservists) 
Retainer. (See Pay, retired, fleet reservists) 
Retired 
Advancement on retired list 
Enlisted member advanced to officer grade 
Enlisted pay greater 
Correction under 10 U.S.C, 1552 of records of member of Army of U.S. 
who had attained grade of chief warrant officer, W—4, prior to placement 
on retired list in grade of second lieutenant pursuant to formula 3 of 
10 U.S.C. 1401, to place him on retired list in grade of chief warrant 
officer, W—4, under 10 U.S.C. 1331 in order to provide him with greatest 
amount of retired pay, governs rights of member, even though there is 
lack of evidence of duty performance by member in chief warrant officer, 
W-4, grade. Therefore, on basis that record correction amounts to re- 
scission of earlier finding of satisfactory service in grade of second 
lieutenant and substitition of finding that highest grade held satisfactorily 
by member was chief warrant officer, W-4, member is entitled to ad- 
justment payment in retired pay 
Annuity elections for dependents 
Former members 
Election prior to grant of retired pay 
Former officer of uniformed services who resigned National Guard 
commission on Oct. 31, 1952, holding no military status thereafter, and 
who more than 6 months before reaching age 60 and qualifying for retired 
pay under 10 U.S.C. 1331-1337, beginning Nov. 1, 1954, elected annuity 
for wife under Uniformed Services Contingency Option Act of 1953, now 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, 
made valid election, provision in sec. 3(a) of 1953 act and 10 U.S.C. 1432 
permitting person who was former member on Nov. 1, 1953, to make 
election at time retired pay is granted, not indicating that election made 
prior to granting of retired pay is premature, and sec. 1432 merely 
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PAY—Continued 
Retired—Continued 
Annunity elections for dependents—Continued 
Former members—Continued 
Election prior to grant of retired pay—Continued 

extending period for filing election to “time he is granted that pay,” 
officer qualifying for retired pay upon reaching 60, having completed 20 
years service prior to Nov. 1, 1953, made valid election and upon death 
on Feb. 17, 1963, widow is eligible for annuity___- 

Former officer of uniformed services eligible for retired pay under 10 
U.S.C. 1331-1337 at age 60, having completed 20 years’ qualifying service 
prior to Nov 1, 1953, who makes annuity election within 90-day period 
prior to 60th birthday or retirement, if later date for receipt of retired 
pay had been elected by officer, has made valid election under 10 U.S C. 
1431-1446, sec. 1432 permitting former member to make annuity 
election, merely extending period for filing election to time retired pay is 
granted, therefore, proper election is not void by reason of being pre- 
mature. Election filed at any period of time prior to date of retirement is 
within purview of phrase “at time retired pay is granted” in 10 U.S.C. 
1432, early filing not invalidating otherwise proper election. Annuity 
elections made prior to grant of retired pay need no ratification, but 
disaffirmance of election is subject to 10 U.S.C. 1431(e) 

Termination 
Divorce 

Divorce granted retired Army officer permanently residing in Seoul, 
Republic of Korea, by Seoul Family Court, where divorce decree lists 
address of mother as his permanent address under Korean custom and 
tradition because it is location of his family headship and proper service 
of process was made on his wife, is valid divorce, and officer is entitled to 
refund of amount withheld from retired pay to provide annuity under 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, for 
woman who was wife at time of his retirement 

Time for election 
Advance retirement eligibility knowledge 

Persons who were former members of uniformed services on Nov. 1, 
1953 and awarded retired pay pursuant to 10 U.S.C. 1331-1337 upon 
reaching age 60 are not eligible to elect survivor’s annuity under Retired 
Serviceman’s Family Protection Plan after expiration of 30 days following 
notice of award of retired pay, 10 U.S.C. 1431(b), prescribing 90-day 
period for election of annuity intended for members who do not know 
whether or when they will be retired until their retirement is approved 
not applying to those former members inchoately eligible for retirement 
under sees. 1331-1337, who in advance of reaching retirement age know 
of their eligibility to be awarded retired pay and earliest time of qualifying 
and, therefore, can make an intelligent election within 30 days following 
notice of award of retired pay 

‘‘At least three years before’’ pay eligibility 

Master sergeant transferred on Apr. 16, 1966 to Fleet Marine Corps 
Reserve under 10 U.S.C. 6330 and paid active duty pay through 16th, 
his retainer pay commencing on 17th, who on Apr. 17, 1963 had elected 
to participate in Retired Serviceman’s Family Protection Plan has made 
valid election to provide annuity for his survivors. The member having 
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PAY—Continued Page 
Retired—Continued 
Annuity elections for dependents—Continued 
Time for election—Continued 
‘At least three years before’’ pay eligibility—Continued 
completed more than 18 years of service for pay purposes is within 
purview of 10 U.S.C. 1431(b), preseribing that “ 
made at least 3 years before first day for which retired or retainer pay 


an election must be 


is granted,”’ and computation of period of time ‘‘before’’ day or date on 
which event occurs, excluding day on which event occurs, member’s 
election was made “‘at least 3 years’’ before first day for which he was 
granted retainer pay, and reduction in his retainer pay to provide 
annuity may not be refunded-_..-_-_--- en ae ee ee 110 
Before completing eighteen years of service 

Election executed on July 31, 1959, by officer who entered military 
service on Aug. 1, 1941, to receive reduced amount of retired pay to 
provide annuity tor dependents was valid election, notwithstanding 
officer completed required 18 years’ service at midnight July 31, 1959, 
as under 5 U.S.C. 5505, 31st day of any month is considered day of 
service in determining rate of pay, even though day is ignored in com- 
puting pay, and officer retired on Dec. 1, 1966, pursuant to 10 U.S.C. 
8911, having elected to provide annuity for dependents under Retired 
Serviceman’s Family Protection Plan is liable for cost of annuity for 
month of Dec. 1966, and reduction in retired pay for that month was 
DINO tod eo a  esenbente patois eeUesS ra 783 

Concurrent military retired and civilian service pay. (See Compensa- 

tion, double, concurrent military retired and civilian service pay) 
Disability 
Cost of living increases 
Changes in disability retirement 

Members of uniformed services who had been placed on Temporary 
Disability Retired List prior to Dec. 1, 1966, removed from list on Nov. 
30, 1966, and placed on Permanent Disability Retired List Dee. 1, 
1966, are entitled to 3.7 percent cost-of-living increase in retired pay 
effective Dee. 1, 1966 under 10 U.S.C. 140la(b), based on Consumer 
Price Index increase, authorized for members and former members 
entitled to retired or retainer pay before Dec. 1, 1966, no basic change 
having occurred in member’s entitlement to disability retired pay from 
date preceding Dec. 1, 1966, entitlement that is not defeated because 


meinber’s percentage of disability was changed when name was placed 


on Permanent Disability Retired. List. ........ nnssendsucencsue-nee 5 
Members of uniformed services placed on Temporary Disability 

Retired List prior to Dec. 1, 1966, who having recovered from disability 

are removed from list on Nov. 30, 1966, and permanently retired under 

some other retirement statute as of Dec. 1, 1966, are not entitled to 

Consumer Price Index increase in retired pay prescribed by 1401a(b), 

which became effective Dec. 1, 1966, right of members to increase having 


ou 
| 
or 


ceased before Dec. 1, 1966 
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Retired—Continued 

Disability—Continued 

Disability determination subsequent to release 
New evidence 

Use of “substantial new evidence” rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalulation should be confined to 
actions taken either contemporaneously or short period of time following 
effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on per- 
manent retired list may not be approved either where knowledge of 
member’s hospitalization was known prior to effective date of retirement 
orders but action was delayed for 15 months, or where hospitalization 
information was not furnished until 6 months after retirement of member 
and withen 1 meme Of death... 0555255 Ee ee. 

Election of retired pay 
Personal to the member 

Procedure to accelerate establishment of disability retired pay ac- 
counts by assuming retired member of uniformed services, whether 
placed on temporary or permanent disability list or transferred from 
temporary to permanent disability list, would elect under 10 U.S.C. 1401, 
formula resulting in greater amount of retired pay without considering 
taxable income is approved. However, phrase “as member elects” in 
formulas 1 and 2 contemplating election between years-of-service com- 
putation or computation based on percentage of disability, member 
should be apprised by registered mail, delivery restricted to him, of right 
to elect, and law contemplating only one election, that his failure to 
object to election made for him within specified time would constitute 
an election, and requested return receipt placed in member’s military 


Members who served in higher rank than at retirement 
Air Corps termination date 
In applying Friestedt rule, 173 Ct. Cl. 447, noon on Sept. 26, 1947, is 
date on which Air Corps ceased to be integral part of Army and became 
part of U.S. Air Force, for purpose of determining satisfactory service 
Cee DO TG BN ilks nk dal racic wadaencn acndiewawdaselawen 
Army service of Air Force retiree 
Friestedt v. U.S., 173 Ct. Cl. 447, holding that higher grade held in 
branch of Army other than Air Corps before establishment of, U.S. Air 
Force at noon on Sept. 26, 1947, may be considered in determining grade 
of member retiring from Air Force under 10 U.S.C. 1372, conclusion in 
B-134566, Feb. 28, 1958, is modified to extent that satisfactory service 
performed by member of uniformed services in higher grade in Army 
prior to Sept. 26, 1947, while Air Corps was integral part of Army, may 
be determined to be satisfactory by Secretary of Air Force upon 
subsequent retirement:of member... ..~. -- 16> acnseccwcsdcedsncccas 
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Retired—Continued 
Disability Continued 
Members who served in higher rank than at retirement—-Continued 
Branch of service other than from which retired 
Conclusion in Friestedt v. U.S., 173 Ct. Cl. 447, that member of uni- 
formed services who served in higher grade in branch of Army other than 
Air Corps before Sept. 26, 1947, effective date of establishment of Air 
Force, may have service considered in determining grade upon retiring 
from Air Force under 10 U.S.C. 1372, warrants modification of 33 Comp. 
Gen. 10 only to extent that satisfactory service performed in higher grade 
in Army while Air Corps was integral part of Army may be certified by 
Secretary of Air Force for purpose of higher retired grade and retired pay 
in case of member retired from Air Force from and after Sept. 26, 1947. 
Therefore, 33 Comp. Gen. 10 continues in effect as to all other members 
who formerly served in branch of service other than from which retired or 
separated pahitt acm eee ee ee ee 
Friestedt case 
Although provisions of 10 U.S.C. 1372 are applicable only in case 
where member of Armed Forces is retired for physical disability under 
sec. 1201 or 1204, or placed on temporary disability retired list under sec. 
1202 or 1205, where provisions of 10 U.S.C. 1212(a)(2)(B) (ii) are for 
application in closely comparable situation in computing disability 
severance payment of member of armed force separated under sec. 1203 
or 1206 by reason of physical disability, rule in Friestedt v. U.S., 173 Ct. 
Cl. 447, should be followed; however, absent statutory amendment case 
may ot be expanded and applied to retirement statutes such as 10 
U.S.C, 3963(a), 3964, 6151, 8963(a) and 8964 on basis words “temporary 
grade or rank” are to be read “temporary or permanent grace or rank,” 
and only officers and enlisted men within purview of sec. 1212(a) (2) (B) (ii) 
who were paid disability severance pay below their highest permanent 
grades are entitled to relief under Friestedt rule.._.....-------------- 
National Guard service 
Award of judgment to retired Army officer for difference between 
disability retired pay of colonel and that of brigadier general based on 
fact that rank as brigadier general in State National Guard brought him 
within purview of sec. 402(d), Career Compensation Act of 1949, is in 
nature of money damages and does not change official record or compel 
executive action and, therefore, since such judgment does not affect 
officer’s retired pay grade and military records have not been changed to 
accord with judgment, officer remains colonel on retired list and is not 
entitled to continued payment of increased retired pay based on grade of 
brigadier general 
Permanent v. temporary rank 
Court of Claims in Friestedt v. U.S., 173 Ct. Cl. 447, having determined 
that plaintiff retired as enlisted man for physical disability should have 
been advanced to rank of first lieutenant, although he had held ‘‘per- 
manent’? and not “temporary” grade, and was entitled to pay benefits 
of 10 U.S.C. 1372(2) providing that any member of Armed Forces retired 
for physical disability under sec. 1201 or 1204, or whose name is placed 
on temporary disability retired list under sec. 1202 or 1205, is entitled to 
grade equivalent to “highest temporary grade or rank’ in which satis- 
factory service was performed, as determined by Secretary of armed 
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PAY—Continued 
Retired—Continued 
Disability Continued 
Members who served in higher rank than at retirement—Continued 
Permanent v. temporary rank—Continued 

force from which retired, rule of case may be applied to all disability 
retirements under 10 U.S.C. 1372(2) in view of fact certiorari will not 
be requested, although court disregarded explicit language restricting 
benefits of sec. 1372(2) to “highest temporary grade or rank.”’ 

Rule in Friestedt v. U.S., 173 Ct. Cl. 447, that member of uniformed 
services retired for physical disability, or whose name is placed on tem- 
porary disability list, should be advanced to highest grade or rank in 
which member previously served satisfactorily, whether the grade or 
rank was temporary or permanent, is applicable retroactively not only 
to disability severance pay cases under 10 U.S.C. 1212(a)(2)(B)(ii), 
but also to cases within purview of 10 U.S.C. 1372(2), notwithstanding 
section limits advancement of member retired for disability to highest 
temporary grade or rank in which it is determined he served satisfactorily. 
46 Comp. Gen. 17, modified ‘ 

Severance pay. (See Pay, severance, disability retirement) 
Temporary retired list 
Disability rating correction 

Correction action approved 4 years after original determination in- 
creasing disability rating percentage of member of uniformed services 
whose physical condition had been erroneously evaluated is not subject 
to time limitations of substantial new evidence rule, change not affecting 
status of member while on temporary disability list, and member having 
right to increased disability retired pay for period spent on temporary 
disability retired list may be paid additional amount found due upon 
recomputation of temporary disability retired pay 

Fleet reservists 

Active duty after retirement 
Recomputation of retainer pay 

Navy enlisted member who after transfer to Fleet Reserve under 10 
U.S.C. 6330 is called to active duty serving from Dee. 23, 1963 to Dee. 21, 
1965, without change of grade or rate of active duty basic pay is entitled 
to recomputation of retainer pay under column 2 of 10 U.S.C. 1402(a). 
as amended by act of Aug. 21, 1965, at rate of active duty basic rate of 
pay used to compute retainer pay on day before he entered on active duty, 
Dec. 22, 1963, times multiplier factor increased from 50 to 55 (2% per 
centum times total service years), plus 4.4 per centum increase provided 
by act of Aug. 21, 1965, recomputation effective from Dec. 22, 1965, date 
member reverted to inactive duty and became entitled to credit for 
additional service in establishing higher per centum multiplier. - - -- 

Status of pay 

Although retainer pay received by Fleet reservist is not within con- 
templation of sec. 7(a) of Federal Employees’ Compensation Act, as 
amended, 5 U.S.C. 757(a), prohibiting receipt of disability compensation 
and any other remuneration except in return for services actually per- 
formed, as it is paid for actual services, based partly on previous service, 
and partly for readiness to serve on active duty, retired pay received by 
enlisted men who are retired under 10 U.S.C. 3914 and 8914 and con- 
currently become reservists subject to periodic involuntary active duty 


277-066 O-68—68 
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PAY—Continued 

Retired—Continued 

Fleet reservists—Continued 

Status of pay—Continued 

prior to completion of 30 years’ service, is within restriction of sec. 7(a), 
retirement and retired pay separate and distinct from obligations of 
Reserve members, their retired pay is not considered compensation 
“for services actually performed.” : oe thd 

Increases 

Cost of living increases 
Active duty recall 

Cost-of-living increase in retired pay of 3.7 percent effective Dec. 1, 
1966, under 10 U.S.C. 1401la(b), based on Consumer Price Index increase, 
authorized for members and former members of uniformed services en- 
titled to retired or retainer pay before Dec. 1, 1966, may be paid to mem- 
bers who retired prior to Dec. 1, 1966, and were recalled to active duty 
without break in service, reverting to retired list on or after Dec. 1, 1966, 
members although continuing in active status becoming entitled to 
retired pay prior to Dec. 1, 1966_....___-___- om 

Disability retirement changes 

Members of uniformed services who had been placed on Temporary 
Disability Retired List prior to Dec. 1, 1966, removed from list on Nov. 
30, 1966, and placed on Permanent Disability Retired List Dec. 1, 1966, 
are entitled to 3.7 percent cost-of-living increase in retired pay effective 
Dec. 1, 1966 under 10 U.S.C. 1401la(b), based on Consumer Price Index 
increase, authorized for members and former members entitled to retired 


or retainer pay before Dec. 1, 1966, no basic change having occurred in 
member’s entitlement to disability retired pay from date preceding Dec. 
1, 1966, entitlement that is not defeated because member’s percentage 
of disability was changed when name was placed on Permanent Disability 


ge a a a es - 

Members of uniformed services placed on Temporary Disability 
Retired List prior to Dec. 1, 1966, who having recovered from disability 
are removed from list on Nov. 30, 1966, and permanently retired under 
some other retirement statute as of Dec. 1, 1966, are not entitled to 
Consumer Price Index increase in retired pay prescribed by 1401la(b), 
which became effective Dec. 1, 1966, right of members to increase having 
ceased before Dec. 1, 1966 

Dual Compensation Act formula 

Sec. 201(a) of Dual Compensation Act, 5 U.S.C. 5532(b), which pre- 
scribes percentage increases provided under 10 U.S.C. 1401a(b) to reflect 
changes in Consumer Price Index shall apply to $2,000 of retired or 
retirement pay not subject to reduction when member of Regular com- 
ponent of uniformed services holds civilian position, contemplating one 
base figure for given period to which cost of living percentage increases 
will apply cumulativ ° 7 percent increase effective Dec. 1, 1966 is for 
application to amount v 32,000 exempted form reduction, whether or not 
member became entitled to retired or retirement pay before or on and 
after Sept. 1, 1965, effective date of sec. 1401a(b), thus establishing as of 
Dec. 1, 1966, new basic figure of $2,074, to which future percentage in- 
creases will apply cumulatively. Therefore 45 Comp. Gen. 164, effective 
as of Dec. 1, 1966, is overruled 
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PAY—Continued 

Retired—Continued 

Increases—Continued 

Cost of living increases—Continued 
Effect on compensation from educational institutions 

Additional amount paid retired members and members of Fleet Re- 
serve and Fleet Marine Corps Reserve under 10 U.S.C. 2031(d) when em- 
ployed by institutions to perform instructional and administrative duties 
in connection with Junior Reserve Officers Training Corps program re- 
quired to be “not more than difference between their retired pay and 
active duty pay and allowances which they would receive if ordered to 
active duty,” that amount is subject to reduction in amount of cost- 
of-living increase in retired or retainer pay that became effective Dec. 1, 
1966 under 10 U.S.C. 1401(a)_ 

Entitlement 

Award of judgment to retired Army officer for difference between 
disability retired pay of colonel and that of brigadier general based on 
fact that rank as brigadier general in State National Guard brought him 
within purview of sec. 402(d), Career Compensation Act of 1949, is in 
nature of money damages and does not change official record o1 compel 
executive action and, therefore, since such judgment does not affect 
officer’s retired pay grade and military records have not been changed 
to accord with judgment, officer remains colonel on retired list and is 
not entitled to continued payment of increased retired pay based on 
grade of brigadier general-__- 


Retainer pay. (See Pay, retired, fleet reservists, active duty after 


retirement, recomputation of retainer pay) 
Re-retirement 
Barred claims 

temoval by act of Apr. 14, 1966, Pub. L. 89-395, of bar imposed by 
act of Oct. 9, 1940, on payment of increased retired pay computed under 
4th par. of sec. 15 of Pay Readjustment Act of 1942, not including 
claims barred under doctrine of res judicata, officer of Regular Army 
retired Sept. 21, 1944, and awarded sec. 15 re-retirement benefits in 
Holden v. U.S., 123 Ct. Cl. 866, under act of June 29, 1948, from that 
date to Apr. 30, 1952, is barred under doctrine of res judicata from 
having claim considered pursuant to 1966 act for that portion—May 16, 
1945 to June 28, 1948—of 6-year period preceding petition filing on 
May 16, 1951 which although not barred by 28 U.S.C. 2501 was not 
included in petition, court having had complete jurisdiction of officer’s 
then existing cause of action, and for period subsequent to period of 
award, May 1, 1952, to date of judgment, July 15, 1952, holding in 
155 Ct. Cl. 177 restricting payment absent judgment amendment- --- 

Reservists 

Civilian disability compensation paid concurrently 

Receipt of retired pay concurrently with disability compensation 
under Federal Employees’ Compensation Act by officer of uniformed 
services who when transferred to temporary disability retired list 
under 10 U.S.C. 1202 was member of Reserve component, permanently 
retired for physical disability pursuant to 10 U.S.C. 1201 is receiving 
retired pay computed under 10 U.S.C. 1401 is not prohibited, even 
though military statutory provisions are equally applicable to members 
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Retired—Continued 
Reservists—Contir ued 
Civilian disability compensation paid concurrently—Continued 
of Regular and Reserve components, retired pay accruing to officer 
by virtue of Reserve status constituting “pay and allowances as Reserve’”’ 
within meaning of 5 U.S.C. 30r(e), now 5 U.S.C. 5534, providing ex- 
emption benefits for reservists. Therefore, officer may receive retired 
pay and civilian disability compensation concurrently 
Increase under Public Law 89-395 entitlement 
Reserve officer of uniformed services entitled to retired pay under 
title III of Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948 (10 U.S.C. 1331-1337) upon reaching age of 60 and 
meeting required service does not qualify for increased retired pay 
under the act of Apr. 14, 1966 (Pub. L. 89-395) waiving 10-year barring 
act of Oct. 9, 1940, 31 U.S.C. 71a, for officers claiming increased retired 
pay upon re-retirement under the fourth par. of sec. 15 of Pay Read- 
justment Act of 1942—provision that does not apply to Reserve officers. 
Therefore, 1966 act not changing substantive law dealing with retire- 
ment benefits or creating new or different rights, but providing limited 
period of time within which to file claim for re-retirement benefits 
barred by statute of limitation, officer is only entitled to retired pay 
prescribed by 1948 act 


Retainer pay. (See Pay, retired, fleet reservists) 

Services prior to November 12, 1918 
Computation on basis of highest temporary rank 

Member of Army Nurse Corps who served as Reserve nurse prior to 


Nov. 12, 1918, and is eligible to have retired pay computed at 75 per- 
cent of active duty pay under 4th par, of sec. 15 of Pay Readjustment 
Act of 1942, is entitled to computation of retired pay on basis of highest 
temporary rank held at time of retirement, or to which subsequently 
advanced on retired list_____.--- a tee i 
Eligibility to rate prescribed 
Services as Reserve nurse 
Officer retired from Army Nurse Corps under sec. 5 of act of July 31, 
1935, having served as Reserve nurse prior to Nov. 12, 1918, is entitled 
to computation of retired pay on basis of 4th par. of sec. 15 of Pay 
Readjustment Act of 1942, benefits of acts of 1935 and 1942 extending to 
personnel who served in any capacity as member of military or naval 
forces prior to Nov. 12, 1918, irrespective of type of service performed. 
Therefore, officer who upon retirement was entitled to 75 percent of 
active duty pay pursuant to 1942 act, may be paid, effective June 30, 
1950, date of retirement, difference between retired pay computed at 
75 percent and 70 percent received, subject to 31 U.S.C. 237, 10-year 
barring statute... __- 


Whether retired under sec. 5 of act of July 31, 1935, or any other act, 
member of Army Nurse Corps who served as Reserve nurse prior to 
Nov. 12, 1918, is entitled to computation of retired pay at 75 percent 
of active duty pay at time of retirement on basis of 4th par. of sec. 15 
of Pay Readjustment Act of 1942 
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PAY—Continued 

Retired—Continued 

Services prior to November 12, 1918—Continued 

Disability compensation as civilian 

Enlisted member of Regular Air Force retired under 10 U.S.C. 8914 
and subject as member of Air Force Reserve to periodic involuntary 
active duty prior to completion of 30 years’ service who is injured while 
employed as civilian may not be refunded retired pay withheld under sec. 
(a) of Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
57(a), prohibiting receipt of disability compensation and any other 
remuneration except in return for services actually performed. Mem- 
ber’s retirement and receipt of retired pay considered separate and 


distinct from reservist obligations, his retired pay is not compensation 
“for services actually performed” and was properly withheld 
Although retainer pay received by Fleet reservist is not within con- 


templation of sec. 7(a) of Federal Employees’ Compensation Act, as 
5 


amended, 5 U.S.C. 757(a), prohibiting receipt of disability compensa- 
tion and any other remuneration except in return for services actually 
performed, as it is paid for actual services, based partly on previous 
service, and partly for readiness to serve on active duty, retired pay 
received by enlisted men who are retired under 10 U.S.C. 3914 and 
8914 and concurrently become reservists subject to periodic involuntary 
active duty prior to completion of 30 years’ service, is within restriction 
of sec. 7(a), retirement and retired pay separate and distinct from 
obligations of Reserve members, their retired pay is not considered com- 
pensation “for services actually performed.” _- 
Withholding 
Veterans Administration care and treatment 
Under provisions of 38 U.S.C. 3203(a)(1) prescribing reduction of 


retirement pay of military personnel furnished hospital treatment, in- 
stitutional or domiciliary care by Veterans Admin., when veteran is 
granted authority to be temporarily absent from hospital on trial visit 
for 30 days or more, payment of retirement pay in full amount is effective 
day following date of departure from hospital, reduction of retirement 
pay to recommence on date veteran returns to hospital, and before 
veteran may be refunded amounts withheld from retirement pay upon 
discharge or termination of treatment or care conditions specified in sec, 
3203 must be met ‘ 

Whether veteran receiving hospital treatment, institutional, or 
domiciliary care by Veterans Admin. claims parent is partially dependent 
upon him is subject to reduction in retirement pay requirement prescribed 


for veterans without dependents pursuant to 38 U.S.C. 3203(a) (1), is for 
resolution on question of dependency, an issue for determination by 
Administrator of Veterans Affairs in each individual case 

Retired member of uniformed services discharged from Temporary 
Disability Retired List of his service while receiving hospital treatment 
by Veterans Admin. and subject to retirement pay reductions under 38 
U.S.C. 3203(a) (1) should not be refunded retirement pay amounts with- 
held from retirement pay until released from hospital 
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PAY—Continued 

Saved 

Enlisted to warrant officer status 

Allowance increase 

Enlisted member of uniformed services temporarily appointed as 
warrant officer, grade W-1, without change in condition of service, and 
entitled under 10 U.S.C. 5596 (f) to saved pay and allowances, which in- 
cluded commuted rations allowance at daily rate of $1.17 may not be paid 
subsequent increase to $1.30 in commuted rations allowance as item of 
enlisted man’s saved pay and allowances in grade EK—9, increase in daily 
rate of commuted rations not constituting increase in ‘‘saved’’ allowances 
within meaning of sec. 5596(f), notwithstanding member's entitlement to 
subsistence in kind because of underlving enlisted Status; that it costs 
average of $1.30 daily to provide subsistence in kind to enlisted members; 
and that commuted rations are alternative for subsistence in kind 

Uniform allowance entitlement 

Enlisted member of uniformed services temporarily appointed to 
rank of warrant officer under 10 U.S.C. 5596, who elects to receive 
saved pay and allowances of enlisted grade is entitled to initial uniform 
allowance authorized by 37 U.S.C. 415(e) for officers. Uniform allowance 


a special allowance that is not part of basic pay and allowances of 
either saved pay or officer pay and therefore not for consideration in 
making comparison contemplated by 10 U.S.C. 5596(f) between monthly 
basic pay and allowances of member’s permanent enlisted grade and 
temporary officer grade, but intended as reimbursement for uniforms 
required to be worn as temporary officers, is payable without regard 
to pay and allowances elected by member temporarily appointed to 
officer grade 


Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Savings deposits. (See Savings Deposits) 
Severance 

Disability retirement 

Members who served in higher rank than at separation 

Although provisions of 10 U.S.C. 1572 are applicable only in case 
where member of Armed Forces is retired for physical disability under 
sec. 1201 or 1204, or placed on temporary disability retired list under 
sec. 1202 or 1205, where provisions of 10 U.S.C, 1212(a)(2)(B) (ii) are 


for application in closely comparable situation in computing disability 
severance payment of member of armed force separated under sec. 1203 
or 1206 by reason of physical disability, rule in Friestedt v. U.S., 173 
Ct. Cl. 447, should be followed; however, absent statutory amendment 


case May not be expanded and applied to retirement statutes such as 
10 U.S.C. 3963(a), 3964, 6151, 8963(a) and 8964 on basis words “‘tem- 
porary grade or rank”’ are to be read ‘temporary or permanent grade 
or rank,’ and only officers and enlisted men within purview of sec. 
1212(a)(2)(B)(ii) who were paid disability severance pay below their 
highest permanent grades are entitled to relief under Friestedt rule 
Thirty days or less active duty requirement 

Fact that only caption of 10 U.S.C. 1206 restricts payment of dis- 
ability severance pay to members of uniformed services who served on 
active duty for 30 days or less and text is silent as to requirement does 
not entitle officer of U.S; Coast Guard Reserve found unfit upon under- 
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PAY—Continued 
Severence—Continued 
Disability retirement—Continued 
Thirty days or less active duty requirement—Continued 

going physical examination incident to orders prescribing 90 days of 
active duty training to disability severance pay authorized by ch. 61, 
Title 10, U.S.C., legislative history of codification act 0° Aug. 10, 1956, 
evidencing no intent to enlarge or increase disability retirement rights 
of Career Compensation Act of 1949. Although there is no basis for 
payment of disability severance pay to officer, captions of sections of 
ch. 61, which are integral parts devised for clarity, limiting coverage to 
members mentioned in captions, correction of military records under 
10 U.S.C. 1552 has not been prejudiced 


Temporary promotions. (See Pay, promotions, temporary) 
Thirty-first day of the month 

Active duty for part of month 

Regular Army officer who during 6 calendar month period performed 
active duty for part of each month, reporting for duty on other than 
first day of month, and attended civilian educational institution on 
excused leave for other part of month is entitled to pay and allowances 
for 3lst day of month, 37 U.S.C. 1004 prescribing for “member of 
uniformed service’? pay and allowances for each day of continuous 
period of less than 1 month’s service, including 31st, at 1/30 of monthly 
amount of pay and allowances, applying to members of all components, 
and term “member” defined to include commissioned officer and term 
“uniformed service’ to include Army, both Regular and Reserve mem- 
bers pursuant to 10 U.S.C. 3062(c), Regular Army officer is entitled 
to pay and allowances for each 31st day within 6 calendar month period 
during which he performed active duty for part of month_ 
Withholding 

Member’s consent requirement 

Leave without pay status 

Placing of midshipman in leave of absence status without entitlement 
to pay and allowances pending approval of resignation or discharge, or 
for period that because of academic difficulties he is “turned back’”’ and 
does not join his new class, may be authorized with consent of mid- 
shipman, and regulations issued accordingly under authority of Armed 
Forces Leave Act of 1946, as amended 

PAYMENTS 

Absence or unenforceability of contract 

Contract cancellation 

Costs prior to cancellation 

Premiums paid by contractor for performance and payment bonds 
furnished under contract subsequently canceled on ground it was not 
awarded to lowest responsive bidder as required by 41 U.S.C. 253(b) 
are not reimbursable to contractor, Govt. having received no benefits 
under invalid contract prior to cancellation, no right to payment cf 
costs was created. While right to payment on quantum valebat or quantum 
meruit basis is recognized, right predicated on theory it would be inequi- 
table for Govt. to retain benefit of labor of another without recompense, 
Govt. not having received any benefits under canceled contract, no 

recovery of bond premiums by contractor is in order- 


100 
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PAYMENTS—Continued 
Acquittance 
Contract payments. (See Contracts, payments, releases) 
Advance 
Subscriptions to newspapers, periodicals, etc. 
Tape recordings 
Authority in act of July 20, 1961 (31 U.S.C. 530a) to pay in advance 
for subscriptions to newspapers, magazines, periodicals and “other 
publications’ may not be extended to include tape recordings, absent such 
indication in legislative history of 1961 act. Therefore, Veterans Admin, 
may not make payment in advance for l-year subscriptions to magnetic 
tape recordings containing digests of material from medical journals, 
meetings, seminars, etc., notwithstanding resultant savings 
Contracts. (See Contracts, payments) 
Discount on contract. (See Contracts, discounts) 
Final and conclusive 
Legality subject to review 
Legal propriety of payments made by public officers in transaction 
of Govt.’s business is subject to determination of Comptroller General 
under Budget and Accounting Act, 1921, 31 U.S.C. 41, and such pay- 
ments are not final until settled by GAO which may disallow credit in 
accounts of accountable officers for certification and disbursement of 
public funds not in accordance with law 
Progress. (See Contracts, payments, progress) 
Receipts 
Acceptability 
Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as “receipts’’ under sec. 11.1 of 
Standardized Govt. Travel Regs. absent indication of payment, invoices 
indicating credit was extended to employee on basis he was traveling on 
official business and was authorized to lease vehicle, Govt. could be held 
liable in event of nonpayment by employee. Therefore, as invoices are 


not “‘receipts,’’ reimbursement may not be made until employee furnishes 


satisfactory evidence of payment of charges 
POST OFFICE DEPARTMENT 

Building construction, etc. 

Authority and appropriations 

The Public Buildings Act of 1959, as amended, although under sec. 
7(a), 40 U.S.C. 606, requires General Services Admin. (GSA) to submit 
and secure approval of congressional Committees on Public Works of 
proposed public building construction, does not require appropriation for 
construction to be made to GSA, and Federal Property and Administra- 
tive Services Act of 1949, as amended, in sec. 210(c), 40 U.S.C. 490(¢), 
providing for transfer to GSA of funds appropriated to other agencies 
for building construction, GSA may initiate and secure authorization for 
appropriation to construct postal facilities, Post Office Dept. to obtain 
appropriation for expenditure consistent with responsibilities of GSA 
Administrator to construct public buildings 
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POST OFFICE DEPARTMENT—Continued 
Employees 
Compensation. (See Compensation, postal service) 
Leaves of absence 
Military 
Substitute employees 
Substitute employee of Post Office Dept. who had formerly been em- 
ployed as civilian by Dept. of Army is entitled to credit for that service 
in determining entitlement to military leave with pay, 5 U.S.C. 6323(b) 
requiring only that substitute employee shall have “worked” at least 
1,040 hours during preceding calendar year to be entitled to military 
leave of absence. Therefore, any permanent, or temporary indefinite 
service that is performed with another Govt. agency or with Post Office 
Dept., including postal field service, is to be used in determining eligi- 
bility of substitute postal employee to military leave as well as amount 
of military leave to which he may be entitled 
Leases 
Vehicles 
Buy American Act prohibition 
Buy American Act, dated Mar. 3, 1933, as amended, designed to ac- 
cord preferential treatment in Govt. procurement to domestic manufac- 
turers, producers and contractors, leasing of vehicles by Post Office Dept. 
pursuant to 39 U.S.C. 2006 is subject to act, use of word “‘purchase’”’ 
rather than “acquire’’ not excluding applicability of act to leases, legis- 
lative history although failing to mention leases evidencing congressional 
intent that available American-made products be used whether obtained 
by purchase or lease; however, only future lease agreements need apply 
prohibition against purchase of foreign manufactured articles where those 
of domestic manufacture are available___._..............-----..---- 
PRESIDENTIAL APPOINTEES 
Service of predecessors until qualification of new appointees 
Presidential appointee to be member of Subversive Activities Control 
Board who does not intend to take oath of office or enter on duty until 
sometime after date of issuance of commission following Senate con- 
firmation is not regarded as qualifying for office until acceptance of office 
by taking oath or performing duties and, therefore, predecessor member 
who continues to perform duties of office after expiration of term and 
after date of suecessor’s commission may be paid compensation until day 
preceding appointee taking oath or entering on duty under sec. 12(a) of 
Subversive Activities Control Act of 1950, 50 U.S.C. 791(a), which 
provides for continuation of service of members until successor is appoint- 
provides for continuation of service of members until successor is ap- 
pointed and qualified ads 
PROPERTY 
Private 
Federal funds for improvements, repairs, etc. 
Extensive plant rearrangement costs claimed by uniquely qualified 
contractor under cost-reimbursement contract, renewed several times, for 
laboratory facility essential to accomplish research work contemplated 


may be reimbursed to contractor for required items, notwithstanding 
established policy that appropriated funds may not generally be used for 
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PROPERTY—Continued 

Private—Continued 
Federal funds for improvements, repairs, etc.—Continued 

permanent improvement of privately owned property absent express 
statutory authority, essential permanent improvements being permitted 
when appropriations are available, expenditures are reasonable, and 
improvements are for principal benefit of Government, whose interests 
are fully protected, and cost of improvements claimed, essential to work 
under contract and reasonable, comprising only small part of ultimate 
cost, title vesting in Government, and portion of cost of items which are 
not removed upon completion of contract recoverable, items proper for 
reimbursement may be paid 


In absence of such statutory authority as Pub. L. 89-115, approved Aug. 


9, 1965, authorizing for limited period of time research contracts with pro- 
vision for needed related facilities, criteria established in 42 Comp. Gen. 480 
must be strictly complied with in order not to contravene general rule 
that appropriated funds may not be used for permanent improvement of 
privately owned property, criteria requiring that research contemplated 
be necessary to accomplish purposes 0° appropriation, that contractor 
selected possess the most adequate facilities, personnel, and professional 
proficiency, that climate, if important reser: rch, be to ideally suitable for 
project, that cost of permanent improveme its must be nominal in com- 
parison with total contract cost, and improvements will not be useful 
or beneficial to contractor after completion of contrsct 

I:xpenditure of appropriated funds for reinforcements of building 
foundations and otber structural improvements necessitated by con- 
struction of air navigation facilities on rent-free space in airport buildings 
authorized by sec. 11(6), Federal Airport Act (49 U.S.C. 1110), is not 
prohibited by sec. 322 of Kconomy Act, 40 U.S.C. 278a, limitation on ob- 
ligating appropriations for alteration, improvements, and repairs of 
premises contained in see. 322 applying only to rented buildings, and 
airport act providing for construction at Federa! expense of air travel 
control and related facilities at selected airports, payment may be made 
from appropriated funds for reinforcements of building foundations 
and other structural improvements as part of cos. of constructing air 
navigation and related facilities 
Public 

Damage, loss, etc. 

Carrier’s liability 
Burden of proof 

Common carrier held liable for damages to shipment of tires without 
proof of negligence pursuant to 49 U.S.C. 20(11), having failed to meet 
burden of proof that damages resulted solely fro inadequate packaging 
by shipper may not be relieved of liability, tariff providing for accept- 
ance of tires for transportation “loose or in packages,’’ wrapping used 
is immaterial, and inspection report indicating that tires were damaged 
“through vibration from protruding nails, bolts and/or rough han- 
dling”’ en route, establishing prima facie case of carrier liability, claim 
for amount administratively deducted to reimburse Govt. for damages 
may not be repaid to carrier . . - 

To exonerate freight forwarders—carriers in dealing with customers, 
although shippers in their relationship with underlying carriers, and, 
therefore, subject to see. 20(11) of Interstate Commerce Act—from 
liability for damage to electrical instruments shipped by manufacturer 
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PROPERTY—Continued 
Public—Continued 
Damage, loss, etc.—Continued 
Carrier’s liability—Continued 
Burden of proof—Continued 
to Govt. contractor, forwarders under sec. 20(11) must aifirmatively 
show dainage was occasioned by shipper, acts of God, public enemy, 
public authority, or inherent vice or nature of commodity, and bills of 
lading evidencing that damage to equipment was occasioned by rough 
handling en route, a prima facie case of carrier liability is established, 
and freight forwarders unable to meet burden of proving they were free 
of negligence in handling shipment are liable to Govt. for damage- --- 
Packing, etc., sufficiency 
In dispute over question of fact, evidence furnished by carrier cast- 
ing some doubt on adequacy of packing methods used by shipper is 
not enough to set aside contrary conclusion in administrative report 
under rule of accounting officers of Govt. to accept administrative 
report as correct in absence of sufficiently convincing contrary evidence- 
Compromise ofier 
Subsequent to withholding of funds 
Administrative deduction from amounts payable to cacrier of full 
amount claimed by Govt. for loss of or damage to shipment does not 
preclude later compromise of claim under Federal Claims Collection 
Act of 1966, unilateral administrative action not constituting payment 
Gj loss or damage claim, carrier is not barred from questioning in court 
or otherwise the propriety of deduction. Therefore, offer by carrier 
to assume partial responsibility for loss and damage claim by Govt. 
may be accepted and supplemental bill of carrier to recover portion 
of amount administratively withheld may be paid__..-..----- 
Debt collection 
Deduction frora freight bills 
Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to miscel- 
laneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dee. 632, as amplified, 
to effect that where freight bill for shipment in which property damage 
or loss occurred is in excess of cost of repairs, or replacement, amount 
deducted from bill to cover such costs remains in appropriation, amounts 
withheld .rom carrier’s freight bills other than one for shipment in which 
damage occurred may not be transferred from iniscellaneous receipts 
to “no-year” fund account charged with original cost of property aud 
costs of repair, ‘“‘no-year’’ fund not overcoming geueral rule and excep- 
tion to rule; therefore, amount recovered for property damage may not 
be deposited to augment ‘‘no-year’”’ account.......-.-----.---------- 
Packing, etc., sufficiency 
To escape liability for damages to shipment on basis of ‘improper 
packing,”’ carrier must show improper packing was sole cause of damage, 
that defeet was latent and concealed, and not discernible to ordinary 
observation of agents of carrier, and that carrier was free of negligence 
in handling shipment. Therefore, carrier accepting shipment alleged to 
have been defectively packaged—discernible and not latent defect— 


° e “ ’ “cc 
which it should have refused to accept, and unable to prove that —no 


fault on its part contributed to cause of damage” is liable for damage 
claim of Government 
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PROPERTY—Continued 
Public—Continued 
Damage, loss, etc.—Continued 
Unearned freight 
Upon seizure as contraband of shipment consigned to military mission 
overseas, ocean freight charges are not payable to carrier until cargo is 
delivered and Govt, bill of lading properly accomplished, and fact that 
Govt. is seeking return of, or compensation for shipment does not affect 
payment of freight charges unless and until shipment is released and 
delivery of cargo accomplished, and to operate as discharge from obliga- 
tion to make delivery at original destination, proof of acceptance of 
cargo by shipper at another port must be clear and satisfactory 
Surplus 
Donations 
Damage reimbursement 
Govt. of American Samoa considered territory and not instrumentality 
of U.S., revenues of Samoa, although mingled with appropriated funds 
and grants-in-aid received from U.S., are available for payment of 
claim asserted against Samoan Dept. of Education for storage losses 
of donated agricultural commodities, rule that one Federal agency 
may not pay damages to another premised on concept that ownership of 
Govt. property is lodged in single entity, Federal Govt. rather than 
various departments and agencies and, therefore, Govt. cannot seek 
reimbursement from itself, having no application 
Proceeds from sales disposition 
Upon sale of Virgin Islands Corp.’s electric power and water distilla- 
tion facilities to Virgin Islands Govt. and transfer of Corp.’s current 
receivable, mortgages, and long-term accounts to Secretary of Interior 
for collection and deposit together with cash balance in Treasury as 
Miscellaneous Receipts to offset Govt.’s equity and terminate Corp.’s 
activities, although administrative apparatus of Corp. need not be 
maintained, proceeds from sale of surplus corporate assets may not 
be covered into land and water conservation fund under 16 U.S.C. 
4601—5(b) on basis Corp.’s Revolving Fund ceased to exist. Closing 
books of Corp. for administrative convenience does not constitute 
change from requirement that corporate cash received from any source, 
including sale of surplus corporate assets, is for deposit to Miscellaneous 
Receipts for application to investment of Govt---- 
PUBLIC BUILDINGS 
Construction 
Authorization and appropriations 
The Public Buildings Act of 1959, as amended, although under sec. 
7(a), 40 U.S.C. 606, requires General Services Admin. (GSA) to submit 
and secure approval of congressional Committees on Public Works 
of proposed public building construction, does not require appropria- 
tion for construction to be made to GSA, and Federal Property and 
Administrative Services Act of 1949, as amended, in sec. 210(c), 40 
U.S.C. 490(c), providing for transfer to GSA of funds appropriated to 
other agencies for building construction, GSA may initiate and secure 
authorization for appropriation to construct postal facilities, Post 
Office Dept. to obtain appropriation for expenditure consistent with 
responsibilities of GSA Administrator to construct public buildings... 427 
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PUBLIC HEALTH SERVICE 

Employees detailed to States, etc. 

State license fees 

State license fees imposed on medical doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State functions, 
absent statutory authority for use of Federal funds to defray cost of 
license fee, 42 U.S.C. 215, although authorizing detail of personnel and 
providing for use of appropriated funds and credit for State service as 
though performed for PHS, failing to include authority for payment of 
license fee, and 42 U.S.C. 246(f), enacted fo facilitate interchange of 
medical personnel with State agencies, excluding reference to license fee 
in enumeration of reimbursable items of cost, omission inferred as in- 
tentional under rule of statutory construction of provision that designates 
persons and things...._..____- Sidmtara area erat oes sa og a ee ee 

QUARTERS ALLOWANCE 

Entitlement 

Submarine duty 

Temporary duty ashore 

Officers of uniformed services without dependents in pay grade above 
0-3 who are members of off-ship crew of two-crew nuclear-powered sub- 
marine temporarily serving ashore for more than 15 days during period of 
training and rehabilitation have no right to elect not to occupy Govt. 
quarters ashore and receive instead basic allowance for quarters, right of 
election authority in 37 U.S.C. 403(b) limited to permanent station of 
officer, there is no authority for off-ship crew members to elect not to 
occupy available Govt. quarters ashore at place where they are assigned 
to temporary duty and to receive instead basic allowance for quarters- - -- 
Evacuation of dependents 

Government furnished quarters occupancy 

When dependents of member of uniformed services are evacuated 
under emergency conditions from assigned Govt. quarters at permanent 
station and occupy Govt. housing facilities at safe haven area, considered 
voluntary occupation of adequate quarters as dependents are not re- 
quired to occupy quarters, nor is rent paid for facilities, member not 
having incurred any personal expense is not entitled to payment of basic 
allowance for quarters (BAQ) for dependents prescribed by 37 U.S.C. 
427(b) in order to reimburse member for expenditure of personal funds, 
and member not entitled to BAQ, condition precedent to payment of 
family separation allowance also is not entitled to this allowance 

Member of uniformed services occupying private housing and in 
receipt of basic allowance for quarters (BAQ) for dependents who are 
evacuated to Govt. housing facilities at safe haven and he then occupies 
single type quarters at permanent station is not entitled to continue to 
receive BAQ while dependents occupy Govt. quarters, even if inade- 
quate, and he occupies single type quarters at station, member not having 
incurred any personal expense, and under 37 U.S.C. 427(b), payment 
of family separation allowance conditioned on entitlement to BAQ for 
dependents, member is also not eligible to receive payment of family 
separation allowance.........-------------- Actes shaeena eens 869 
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QUARTERS ALLOWANCE—Continued 

Evacuation of dependents—Continued 

Government furnished quarters occupancy—Coniinued 

Fact that par. M4552-3 of Joint Travel Regs. provides that in es- 
tablishing emergency evacuation allowance rates to cover extraordinary 
expenses of dependents of members of uniformed services incident to 
evacuation, consideration will be given to availability or use of Govt. 
quarters and/or subsistence and per diem allowance reduced to prevent 
payment of allowance to dependents furnished quarters and subsistence 
in kind, affords no basis for payment of basie allowance for quarters 
for dependents authorized by 37 U.S.C. 427(b) when member is not 
put to any expense for Govt. quarters occupied by dependents evacuated 
from permanent duty station é 


RATION COMMUTATION PAYMENTS 


Members serving without pay 

Rate basis 

Commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters 
and subsistence to members of National Guard, or of Reserve com- 
ponent of uniformed services who consent to additional training or 
duty without pay has reference to cost to Govt. of furnishing subsistence 
and quarters in kind, and not to actual expense member incurs in pro- 
viding himself with subsistence and quarters, and established aggregate 
daily commutation rate exceeding maximum commuted rates prescribed 
by 37 U.S.C. 402 and 403 for members performing training duty in full 
pay status, rate may not be increased. Nor may increase on non-Govt. 
cost basis, tantamount to payment to unauthorized per diem at duty sta- 
tion, be prescribed a ae a a at a 
Saved on temporary promotion 

Rate increase 

enlisted member of uniformed services temporarily appointed as 
warrant officer, grade W-1, without change in condition of service, and 
entitled under 10 U.S.C. 5596(f) to saved pay and allowances, which 
included commuted rations allowance at daily rate of $1.17 may not be 
paid subsequent increase to $1.30 in commuted rations allowance as 
item of enlisted man’s saved pay and allowances in grade E-9, increase 


‘ 


in daily rate of commuted rations not constituting increase in “saved” 


allowances within meaning of sec. 5596(f), notwithstanding member’s 
entitlement to subsistence in kind because of underlying enlisted status; 
that it costs average of $1.30 daily to provide subsistence in kind to 
enlisted members; and that commuted rations are alternative for sub- 
NE I otitis akGh 244d Cece deurade Sdiwhasee ew _— 


REGULATIONS 


Compliance 

Failure to comply 

Under regulations prescribing that any school whose food or milk 
service is operated by concessionaire or food management company is 
ineligible to participate in Special Milk Program for Children, but not 
child-care institution contracting its food and milk service at specific 
fee with approval by appropriate State agency, school whose dining hall 
was operated under contract with food service management company on 


319 
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REGULATIONS—Continued 

Compliance—Continued 

Failure to comply—Continued 
cost-plus-fee basis during regular school year may not be relieved of lia- 
bility to refund erroneous payments received, waiving substantive pro- 
gram requirement on basis that payments were used for purpose of 
program negating and defeating intent of statutory regulations; how- 
ever, payments made for child-care summer program of school need not 
be refunded, as had school been properly instructed it could have con- 
formed to regulations by securing approval to enter into fixed-price 
contract for operation ot child-care program 
Force and effect of law 

Budget Bureau circulars 

Employee stationed in Alaska or Hawaii whose place of actual resi- 
dence is located in another of 50 States or Dist. of Columbia upon com- 
pletion of agreed period of service and before serving another tour of 
duty after admission of Alaska and Hawaii into Union in accordance 
with provisions of Bur. of Budget Cir. No. A-56, which have force and 
effect of law, may be authorized home leave travel to another location in 
any one of 50 States, including State in which stationed, or Dist. of 
Columbia. However, regulations do not provide for travel to various lo- 
cations for personal reasons, and election of alternate leave location 
should be specified in advance of travel, with reimbursement to employee 
restricted to actual cost, not to exceed constructive cost to place of actual 
residence. 37 Comp. Gen. 119, distinguished_-_-_-_-_---- 
Retroactive 

Authority in par. M4303-2c of Joint Travel Regs. to extend by special 
determination 60-day period of entitlement to temporary lodging allow- 
ance provided for more than normal expenses that occur incident to 
overseas assignment requiring change of residence may not be amended 
to provide for time extension after expiration of 60 days, rights of Govt. 
and members of uniform services having vested, any special determina- 
tion to extend period of entitlement operating retroactively would be 
without effect, and neither would retroactive determination operate 
to commence further and separate period of entitlement. However, pay- 
ments of temporary lodging allowance made pursuant to retroactive 
determination, or payments made within 30 days from date of this 
decision on basis of determinations already made will not be questioned - - 

Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not 1-year limita- 
tion in effect at time of retirement has expired, have not exercised rights 
that were not fixed at time of statutory enactment. Therefore, legislative 


history evidencing intent to include members in retired status prior to 
Oct. 15, 1966, regulations which initially could have retroactively in- 
cluded members may be amended to provide authorized benefit 
Contract. (See Contracts, releases) 








1062 INDEX DIGEST 


REGULATIONS—Continued 
Civilian 
Increased benefits 
Cost-of-living increases 
Status on December 30, 1966 
To qualify for cost-of-living annuity increase prescribed by sec. 1102 
of act of Oct. 11, 1962 (5 U.S.C. 8340), which may become effective Jan. 1, 
1967, employee seeking disability retirement must be in leave-without- 
pay status as of close of business Friday, Dec. 30, 1966, last workday 
immediately preceding Monday, Jan. 2, 1967 holiday, otherwise right 
to holiday compensation for holiday would deprive employee of cost-of- 
living annuity increase benefit on Jan. 1, 1967, assumed effective date of 
increase. ....... KEG taawenn Sens : 3 jax avvet 
Scheduled increments 
Status on December 30, 1966 
In order to attain status of annuitant on Dee. 31, 1966, and thus be- 
come entitled to 1 percent scheduled increment provided by sec. 1101 of 
act of Oct. 11, 1962, for annuities commencing between Jan. 1 and Dee. 
31, 1966, employee seeking disability retirement must be in leave- 
without-pay status as of close of business Friday, Dec. 30, 1966, for if 
in pay status through Dee. 30, last workday immediately preceding 
Monday, Jan. 2, 1967 holiday, employee would not qualify for increased 
retirement benefit under rule that employees have vested right to com- 
pensation for holiday when in pay status for full workday preceding holiday 
Service credits 
Wilitary service 
Waiver of retired pay 
Retired member of uniformed services receiving military retired pay 
to extent authorized by Dual Compensation Act, 5 U.S.C. 3102, while 
employed as civilian who upon eligibility for civilian retirement may 
waive military retired pay and have military service added to civilian 
service for civil service retirement annuity purposes and military service 
at death credited in computing annuity payable to widow, may not under 
existing law in advance of civilian retirement execute waiver of military 
retired pay to be effective day before death or date of civilian retirement, 
whichever comes first, as though he had not received military retired 
pay, in order that widow receive maximum civilian survivorship annuity- 
Military personnel. (See Military Personnel, retirement) 
REVOLVING FUNDS 
(See Funds, revolving) 
RYUKYU ISLANDS 
Okinawa 
Status 
American Battle Monuments Commission under its authority to con- 
tract for services and supplies outside of, or for use outside U.S. may 
consider Island of Guam—defined in 48 U.S.C. 142la as “incorporated 
territory of United States’’—and Okinawa—one of Ryukyu Islands 
which is under administration of U.S.—to be outside U.S., legislative 
histories pertaining to Commission indicating that had Congress in- 
tended to include Islands in term ‘United States,” it would have used 
qualifying phrase “‘its’territories and possessions.”’___----- iia cai 


Page 
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RYUKYU ISLANDS—Continued 
Okinawa—Continued 
Status—Continued 
Congress in act of Mar. 4, 1923, as amended, which established 
American Battle Monuments Commission, using term ‘United States’ 
alone in some instances and together with phrase “territories and 
possessions’’ in others, if term “United States’? was intended to include 
phrase ‘‘territories and possessions,’’ use in some instances of phrase 
“territories and possessions’? would be superfluous. Therefore, as 
statute should be construed so no part will be superfluous, unless pro- 
vision is result of obvious mistake or error, under authority of Com- 
mission to contract for supplies and services outside of, or for use outside 
3 U.S. (36 U.S.C. 138b), without use of qualifying phrase “territories 
and possessions,’’ Island of Guam and Island of Okinawa may be 
ppnsidened owteltin, U.Bi.0 soci bus es Fo 28 os ee 548 
SAINT LAWRENCE SEAWAY 
Employees 
Premium pay for Sunday work 
Sunday premium pay rate of 25 per centum of basic pay authorized 
by 5 U.S.C, 673¢, as amended by sec. 405(f), Federal Salary and Fringe 
Benefits Act of 1966, is only authority for payment of premium pay for 
regularly scheduled Sunday work performed by wage board employee 
within prescribed 8-hour tour of nonovertime duty, any part of which 
83 commences at midnight Saturday and ends at midnight Sunday. As 
language of act is mandatory and for uniform application, St. Lawrence 
Seaway Development Corp. may not under 5 U.S.C. 1082(7) establish 
extra compensation authorized for regularly scheduled Sunday work 


at rate that is greater than 25 per centum provided by 1966 act____---- 176 
SALES 


Bids 
Information 
After bid opening 
The rule that matters relating to responsibility of bidder which do 
not affect prices, quantity and quality of procurement and which are 
not prejudicial to other bidders may be furnished after bid opening is 
equally applicable in surplus sales disposal where statutory authority 
104 for sale is similar to statutory authority for procurement of supplies 
and services. Therefore, under sales invitation requiring purchasers of 
radioactive machine tools to be licensed to decontaminate tools— 
requirement concerning responsibility—time for compliance with 
license requirement may be as late as time for performance. However, 
award conditioned on purchaser obtaining license prior to removal of 
equipment, in event condition is not met contract is void ab initio- ---- 326 
Vessels. (See Vessels, purchase, requisition, etc.) 
SAVINGS DEPOSITS 
Interest 
Compound 
The act of Aug. 14, 1966 (10 U.S.C. 1035), prescribing $10,000 as 
maximum amount upon which authorized 10 per centum per year interest, 
compounded quarterly, may be earned, when savings account of member 
of uniformed services reaches $10,000, neither interest accrual credits nor 
additional sums deposited by member may draw interest___..-.------- 392 


Page 
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SAVINGS DEPOSITS—Continued 
Interest—Continued 
Military personnel 
Missing, interned, etc., persons 
Under savings program authorized by act of Aug. 14, 1966, imple- 
mented by E.O. No. 11298, prescribing payment of interest on deposits of 
unallotted current pay and allowances of members of uniformed services 
on permanent duty outside U.S., heads of departments concerned may 
not administratively provide for deposit of unallotted current pay and 
allowances of missing or interned members. The 1966 act contemplating 
voluntary participation of members and reduction of adverse balance of 
payments position of U.S. and Missing Persons Act providing for credit 
to pay accounts of members for benefit of dependents without affecting 
balance of payments program, neither act permits establishment of 
savings program for pay and allowances of missing or interned members 
Repayment 
Enlisted men advanced to commissioned status 
Master sergeant in pay grade E-9, temporarily appointed second 
lieutenant in Regular Marine Corps under 10 U.S.C. 5596(b) is entitled 
to payment of savings deposit and interest under 10 U.S.C. 1035(c), 
prescribing payment upon discharge or appointment to warrant or com- 
missioned rank, notwithstanding sec. 5596(b) does not expressly authorize 
appointment of enlisted member in grade E-9. Appointment as com- 
missioned officers of qualified enlisted members in grades E-8 and E-9, 
established by act of May 20, 1958, is not precluded, act evidencing no 
intent to bar persons holding two top additional enlisted grades from 
promotion benefits of sec. 5596(b), and sergeant’s appointment as second 
lieutenant is legally sufficient to authorize payment to him of savings 
deposits and interest_........_-- NEI Bea bos at ale wkiwhiewesten 
SCHOOLS, COLLEGES, ETC. 
(See Colleges, Schools, Etc.) 
SET-OFF 
Authority 
Common law right 
Subcontractor suing defaulted prime contractor and its surety under 
Miller Act bond having no claim against U.S., and attempted assignment 
predicated on bankruptcy arrangement for contractor failing because 
surety is not permissible assignee under 31 U.S.C. 203, monies due under 
contract, Eight-Hour Law withholdings, as well as Davis-Bacon Act 
withholdings, which no longer are considered ‘‘trust funds’’ based 
merely on act of withholding, are available to Govt. under its common 
law right of set-off for liquidation of any indebtedness to Govt. arising 
under contract, any balance to be applied to unpaid Federal taxes or 
other indebtedness of contractor to U.S., whose claims have priority 
over those of assignee or employees of contractor.......----------- 
Contract payments 
Assignments 
Propriety 
Three claims by Govt. against construction contractor, who had 
made assignment of his contract rights, for payment for telephone 
services and concrete aggregate which were furnished by suppliers 
operating under cost-type contracts for same Govt. agency as con- 
struction contractor and for damages for breach of contract are regarded 
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SET-OFF—Continued 


Contract payments—Continued 

Assignments—Continued 

Propriety—Continued 

as having arisen out of same transaction or contract for which assign- 
ment was made rather than independent of contract, and, therefore, 
claims are properly for set-off against funds due assignee_________-~- 
Trust funds 

Labor stipulation withholdings 

Concept that amounts withheld under contract representing unpaid 
wages due employees of contractor subject to Davis-Bacon Act are “trust 
funds”’ will no longer be followed as trust fund is not created at time of or 
by act of withholding. A trust in favor of underpaid laborers or mechanics 
arises, if at all, only when determinations are made as to employees 
entitled, individual amounts due, and withheld amounts transferred to 
and accepted by GAO as impressed monies. Therefore, Davis-Bacon 
Act providing no priority to employees over claims of Govt., when no 
trust arises, Govt. has common law right of set-off against amounts 
withheld from contractor for whatever reason, and if withheld amounts 
do not satisfy claims of Govt., workers are left to their remedies against 
contractor and surety 


SMALL BUSINESS ADMINISTRATION 


Administrative expenses 

Litigation costs 

Notwithstanding Attorney General as chief law officer of Govt. has 
duty to institute, prosecute and defend actions on behalf of U.S. in 
matters involving court proceedings, defraying expenses from Dept. 
of Justice appropriations, Small Business Admin. having been authorized 
pursuant to 15 U.S.C. 634(b) to resort to litigation in courts in per- 
formance of its duties, may assume expenses of litigation required 
incident to exercising responsibilities imposed by Small Business In- 
vestment Act, 15 U.S.C. 687c(b), including fees and expenses of ap- 
pointing receiver, expenses to be paid from funds or appropriations 
available for expenses of Administration 
Contracts 


Awards to small business concerns. (See Contracts, awards, small 
business concerns) 
Loans 


Repayment waiver 


Appropriated v. revolving funds charge 

Grant of relief under Southeast Hurricane Disaster Relief Act of 
1965 providing for partial forgiveness to repay principal or interest on 
loans, dependent upon special funds appropriated for purpose, when 
relief funds appropriated are in lesser amount than authorized by act, 
Small Business Admin. may not in carrying out its responsibilities grant 
relief in amount that exceeds funds appropriated and charge excess 
to revolving fund established under 15 U.S.C. 633(c). Authorization 
for appropriated funds contained in 1965 act contemplating that Admin. 
will maintain its revolving fund for loan programs for which fund was 
established, fact that lesser amount was appropriated for relief program 
than authorized does not leave Admin. free to charge revolving fund with 
amounts of excess relief 
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SOCIAL SECURITY Page 
Coverage 
Retired military personnel 
Employment by educational institutions 

Whether educational institutions employing retired members of 
uniformed services are employers for purpose of excise tax imposed by 
26 U.S.C. 3111(a) is matter within jurisdiction of Internal Revenue 
Service. However, under 26 U.S.C. 501(c)(3) and 3121(b)(8)(B) certain 
organizations, including educational institutions, are exempt from 
taxation unless waiver of exemption is filed by organization in accord- 
ance with sec. 3121(k)(1) in order that certain provisions of Social 
Security Act will be extended to service performed by employees- -- - -- 647 
Medicare, etc. 

Military retirees and dependents, etc. 

Retired members of uniformed services, their dependents, and sur- 
vivors of deceased active duty or retired members who live outside 
U.S. and become entitled to hospital insurance benefits under social 
security medicare program upon reaching age 65 are subject to pro- 
hibition in 10 U.S.C. 1086(c), which excludes persons entitled to medi- 
care from eligibility to receive civilian hospital benefits provided under 
Uniformed Services Health Benefits Program prescribed by Military 
Medical Benefits Amendments of 1966, regardless of age, 1966 act 
making no distinction between those living within or outside U.S. 
Therefore, regulations implementing military health program may not 
include military retirees and their dependents who are eligible for social 
security medicare at age 65, whether living within or outside U.S___-- 834 

STATES 
Alaska. (See Alaska) 
Detail of Federal employees. (See Details, States, municipalities, etc.) 
Federal aid, grants, etc. 
To other than States. (See Funds, Federal grants, etc., to other than 
States) 
Unexpended balances 
Reapportionment 

Unused funds apportioned to State for operation of School Break- 
fast Program and Nonfood Assistance Program authorized by Child 
Nutrition Act of 1966, properly may be further apportioned in accordance 
with formula provided in sec. 4 of National School Lunch Act, 42 U.S.C. 
1753, for initial apportionment of appropriated funds, absent evidence 
of contrary intent in legislative history of Lunch Act. However, sec. 4 
formula applying to School Breakfast Program only when fiscal year 
appropriation exceeds limitation prescribed, lesser amount having been 
appropriated for 1967 fiscal year, any unused 1967 funds are not avail- 
able for further apportionment under sec. 4 formula until remaining 
States have been given opportunity to share in unused funds up to sum 
they would have been entitled to receive had prescribed limitation not 
subject to sec. 4 formula been appropriated for program__-.-..-------- 699 
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age STATES—Continued Page 
Federal payments in lieu of taxes 
Reconstruction Finance Corporation property transferred to other 
Government agencies 
Authority expiration 
Bill covering payment in lieu of taxes for calendar year 1966, which 
is noted ‘‘taxes due and payable before Feb. 1, 1967,’’ may not be paid 
under 40 U.S.C. 523, authority to make payments in lieu of taxes on real 
property transferred from RFC to any Govt. agency during period on or 
after Jan. 1, 1955, and prior to Jan. 1, 1967. Municipality holding that 
real property taxes are ‘‘due”’ in Jan. of year following tax levy year and 
47 providing in its charter that taxes and assessments on real estate must 
be paid between first and last days of Jan., 1966 real estate taxes are 
due in Jan. of 1967, and authority to make payments in lieu of taxes 
having expired Dec. 31, 1966, tax bill for calendar year 1967 may not 
CO Ue rb es ee i be wire ek one ee SE 706 
Hawaii. (See Hawaii) 
Taxes. (See Taxes, State) 


STATION ALLOWANCES 

Military personnel 

Temporary lodgings 

Time limitation 
Extension 

Authority in par. M4303-—2c of Joint Travel Regs. to extend by special 
determination 60-day period of entitlement to temporary lodging allow- 
ance provided for more than normal expenses that occur incident to 
overseas assignment requiring change of residence may not be amended 
to provide for time extension after expiration of 60 days, rights of Govt. 
and members of uniform services having vested, any special determination 
to extend period of entitlement operating retroactively would be without 
effect, and neither would retroactive determination operate to commence 
further and separate period of entitlement. However, payments of tem- 
porary lodging allowance made pursuant to retroactive determination, 
or payments made within 30 days from date of this decision on basis of 
determinations already made will not be questioned____....----------- 214 


STATUTES OF LIMITATION 

Claims 

Transportation 

Additional claims after tolling of statute 

Supplemental claim for transportation charges on shipment of house- 
hold goods which was received by GAO more than 3 years after accrual 
of claim on completion of service and payment of original bill is barred 
under sec. 322 of Transportation Act of 1940, as amended, 49 U.S.C. 66, 
notwithstanding claim had been filed with another Govt. agency, statute 
of limitation providing that claims must be received in GAO within 3 
years after date claim first accrued, requirement which may not be 
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STATUTES OF LIMITATION—Continued 
Claims—Continued 
Transportation—Continued 
Date of accrual 
Supplemental payments 
Deduction of erroneous supplemental payment of freight charges on 
Govt. shipment from subsequent carrier billing made 3 years after pay- 
ment of original bill is not barred by 3-year statute of limitations pro- 
vided in sec. 322, Transportation Act of 1940, as amended, 49 U.S.C. 
66, right reserved to Govt. in sec. 322 to recover within 3 years from 
“the time of payment of bills’? overcharges subsequently found due in 
payments made for transportation services prior to audit or settlement 
having reference to both initial and supplemental payments. And carrier 
making refund of transportation charges, voluntarily or under protest, 
having 3 years from date of refund to file claim for recovery, reciprocal 
right exists on part of Govt. to recover erroneous supplemental payment 
under Pub. L. 85-762, amending 1940 act to prescribe equal treatment 
for carriers and Govt 
Set-off reclaims 
Fact that carrier waited more than 3 years from date of administrative 
deduction of loss and damage claim from amounts payable to present to 
GAO an offer in compromise and supplemental bill for partial refund of 
amount deducted, does not bar reclaim, 49 U.S.C. 66 precluding allow- 
ance of refund claim by GAO unless filed within 3 years of deduction 
applying to a withholding from carrier accounts to recover transporta- 
tion overcharges, and withholding made under Goyt.’s common law 
right of set-off, claim for refund in courts is governed by 6-year statute, 
28 U.S.C. 2401 and 2501, and claim filed with GAO by 10-year statute, 
BE Rees Be Riditie ois é0b Secunia teenies cconcded snewess habeas 
Timely filing with General Accounting Office 
The 3-year statute of limitation prescribed by sec. 322 of Transporta- 
tion Act of 1940, as amended, 49 U.S.C. 66, affecting both claims for 
transportation services against U.S. and right of Govt. to deduct over- 
charges, carrier to preclude jeopardizing of its rights by running of statu- 
tory period may before expiration of 3-year period file claim with GAO-- 
Waiver 
Public Law 89-395 
Reserve officer of uniformed services entitled to retired pay under 
title III of Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948 (10 U.S.C. 1331-1337) upon reaching age of 60 and meet- 
ing required service does not qualify for increased retired pay provided by 
act of Apr. 14, 1966 (Pub. L. 89-395) by waiving 10-year barring act of 
Oct. 9, 1940, 31 U.S.C. 71a, for officers claiming increased retired pay 
under 4th par. of sec. 15 of Pay Readjustment Act of 1942—provision 
that does not apply to Reserve officers. Therefore, 1966 act not changing 
substantive law dealing with retirement benefits or creating new or differ- 
ent rights, but providing limited period of time within which to file claim 
for retirement benefits barred by statute of limitation, officer is only en- 
titled to retired pay prescribed by 1948 act__......------------------ 
Removal by act of Apr. 14, 1966, Pub. L. 89-395, of bar imposed by 
act of Oct. 9, 1940, on payment of increased retired pay computed under 
4th par. of sec. 15 of Pay Readjustment Act of 1942, not including claims 
barred under doctrine of res judicata, officer of Regular Army retired Sept. 
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STATUTES OF LIMITATION—Continued 

Claims—Continued 
Waiver—Continued 
Public law 89-395—Continued 

21, 1944, and awarded sec. 15 re-retirement benefits in Holden v. U.S., 
123 Ct. Cl. 866, under act of June 29, 1948, from that date to Apr. 30, 
1952, is barred under doctrine of res judicata from having claim con- 
sidered pursuant to 1966 act for that portion—May 16, 1945 to June 28, 
1948—of 6-year period preceding petition filing on May 16, 1951 which 
although not barred by 28 U.S.C. 2501 was not included in petition, 
court having had complete jurisdiction of officer’s then existing cause of 
action, and for period subsequent to period of award, May 1, 1952, to 
date of judgment, July 15, 1952, holding in 155 Ct. Cl. 177 restricting 
payment absent judgment amendment_____._.-_-___-_-- 


STATUTORY CONSTRUCTION 

Language omitted in codification 

Fact that only caption of 10 U.S.C. 1206 restricts payment of disability 
severance pay to members of uniformed services who served on active 
duty for 30 days or less and text is silent as to requirement does not entitle 
officer of U.S. Coast Guard Reserve found unfit upon undergoing 
physical examination incident to orders prescribing 90 days of active 
duty training to disability severance pay authorized by ch. 61, Title 10, 
U.S.C., legislative history of codification act of Aug. 10, 1956, evidencing 
no intent to enlarge or increase disability retirement rights of Career 
Compensation Act of 1949. Although there is no basis for payment of 
disability severance pay to officer, captions of sections of ch. 61, which 
are integral parts devised for clarity, limiting coverage to members 
mentioned in captions, correction of military records under 10 U.S.C. 
1552 has not been prejudiced 
Legislative history, title, etc. 

Absence of ambiguity 

Under “plain meaning” rule of statutory construction, although in 
absence of ambiguity in statutory provision, examination of prior 
statutes is precluded, when literal interpretation of unambiguous statute 
leads to unreasonable, unjust, or impracticable result, legislative history 
of statute may be examined. As 6-percent fee limitation in 10 U.S.C. 
2306(d), restricted to cost-plus-a-fixed-fee architectural and engineering 
contracts could be avoided by contracting on fixed-price basis, resort to 
legislative history of sec. 4(b) of Armed Services Procurement Act of 
1947, codified in sec. 2306(d), is permitted, and sec. 4(b) intended to 
accomplish same purpose as acts of Apr. 25 and Aug. 7, 1939, imposing 
6-percent fee limitation on all architectural and engineering contracts, 
omission of reference to fixed-price contracts in sec. 2306(d) is consid- 
ered inadvertent error; therefore, fee limitation is not restricted to cost- 
plus-a-fixed-fee contracts...............--------.--- hak a cele acai 
Legislative intent 

In construing statute, its words and phrases should be given their 
plain, ordinary and usual meaning unless different purpose is clearly 
manifested in statute of its legislative history; therefore, legislative 
history of act of Aug. 14, 1966 (10 U.S.C. 1035), providing for payment 
of interest on deposit accounts of members of uniformed services on 
amounts not in excess of $10,000, evidencing no intent to pay interest 
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STATUTORY CONSTRUCTION—Continued 

Legislative intent—Continued 
on sums in excess of prescribed limitation, $10,000 maximum amount 
on which interest may be paid may not be increased to include interest 
accruals or additional sums deposited by members- - - Kneeitewdl 
Person and things enumerated 

Omissions 

State license fees imposed on medial doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State functions, 
absent statutory authority for use of Federal funds to defray cost of 
license fee, 42 U.S.C. 215, although authorizing detail of personnel and 
providing for use of appropriated funds and credit for State service as 
though performed for PHS, failing to include authority for payment of 
license fee, and 42 U.S.C. 246(f), enacted to facilitate interchange of 
medical personnel with State agencies, excluding reference to license 
fee in enumeration of reimbursable items of cost, omission inferred as 
intentional under rule of statutory construction of provision that des- 
ignates persons and things.___._._-___- 
Presumption against superfluity 

Congress in act of Mar. 4, 1923, as amended, which established 
American Battle Monuments Commission, using term “United States” 
alone in some instances and together with phrase “territories and 
possessions” in others, if term “United States” was intended to include 
phrase “territories and possessions,’ use in some instances of phrase 
“territories and possessions” would be superfluous. Therefore, as statute 
should be construed so no part will be superfluous, unless provision is 
result of obvious mistake or error, under authority of Commission to 
contract for supplies and services outside of, or for use outside U.S. (36 
U.S.C. 138b), without use of qualifying phrase ‘‘territories and posses- 
sions,” Island of Guam and Island of Okinawa may be considered out- 
side U.S 

STATUTORY PROHIBITIONS 

Rental of conference rooms in District of Columbia 

Rental of conference rooms at several hotels in Dist. of Columbia for 
agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82c on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew perti- 
nent facts or that reasonable diligence and inquiry would have uncovered 
facts 

Sec. 3 of act of Dec. 29, 1941 (31 U.S.C. 82d) grants certifying officers 
right to apply for and obtain decision by Comptroller General on any 
question of law involved in payment presented for certification, and it 
is not undue burden on certifying officer to exercise right when vouchers 
presented for certification cover payments that are in contravention of 
specific statutory prohibitions that are not clearly rendered inoperative - 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited by 
40 U.S.C. 34, and General Services Admin. not having arranged for 
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STATUTORY PROHIBITIONS—Continued 

Rental of conference rooms in District of Columbia—Continued 
space may not pay rental cost. However, pursuant to sec. 11(f) of 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), 
payment for rental space, including luncheons, telephone calls, and 
coffee, items not payable from appropriated funds, may be made from 
Foundation’s Donation Account 49X8960, upon administrative deter- 
mination expenses were necessary 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(c), conflicting with 40 
U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid 
from appropriated funds, and prohibition in 40 U.S.C. 34 not overcome 
by statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails over 
general administrative authority conferred by sec. 11(e) of 1950 act on 
Foundation 


STORAGE 
Household effects 
Military personnel 
Time limitation 
Extension 
Additional time authorized pursuant to Pub. L. 89-680, for non- 
temporary storage of baggage and household effects at Govt. expense 
when member of uniformed services who has. been released from active 
duty is hospitalized or undergoes medical treatment during 1-year 
period provided for travel to home of selection may not be further 
extended, legislative history of act evidencing that extension of l-year 
time limitation for storage is limited to period of hospitalization or 
treatment. Therefore, par. M8260—4b of Joint Travel Regs. may not 
be amended to further extend storage period. However, storage in 
excess of extended period to cover hospitalization or treatment within 
1-year limitation period will not be questioned for period of 60 days-_--- 


SUBSIDIES 
Transportation services. (See Carriers, subsidy-type contracts) 


SUBSISTENCE 

Per diem 

Daylight saving v. standard time 

Voucher prepared to show departure of employee from Vancouver, 
Wash., at 5 a.m. Pacific standard time and return at 3:15 p.m. following 
day may be certified for 1% days per diem without correction to show 
advanced standard time, Uniform Time Act of 1966, prescribing Apr. 1, 
1967 for uniform adoption of daylight time, not purporting to establish 
in 1966 daylight saving time used in some areas as standard time, and 
Pacific standard time lawful in State of Washington during 1966, sec. 
6.9a of Standardized Govt. Travel Regs. controls payment, section 
providing that when absences from official station are in excess of 24 
hours, standard time prevails even though daylight saving time is in 
effect at place where official travel begins and ends 
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SUBSISTEN CE—Continued 
Per diem—Continued 
Delays 
Personal convenience 
Employee traveling on temporary duty by privately owned auto- 
mobile who interrupts return trip on Friday for personal reasons, 
completing travel to headquarters on Monday is not entitled to per 
diem for 2 nonworkdays, sec. 1.2 of Standardized Govt. Travel Regs. 
requiring employee performing official travel to proceed as expeditiously 
as though traveling on personal business, even though required to 
travel on nonworkdays. Although under 5 U.S.C. 5542, authority to 
schedule official travel within regular workweek of employee does 
not permit traveler to delay return to official headquarters to increase 
entitlement to per diem in lieu of subsistence, Govt. agency does have 
administrative discretion to charge or not to charge leave____.__---_-- 
Although 5 U.S.C. 5542 prescribes scheduling of travel within regular 
workweek of employee to maximum extent possible, when employee tra- 
veling by privately owned automobile interrupts return from temporary 
duty on Friday for personal reasons, completing travel to headquarters 
on Monday, charging of annual leave for Monday is administrative 
matter. In event leave is charged, constructive travel time for per diem 
purposes should be based on reasonable departure time after completion 
of temporary duty. If annual leave is not charged for workday, per 
diem should be computed as though entitlement was in suspended 
status from midnight Friday until midnight Sunday, consideration 
being given to actual travel time on Monday, and payment limited to 
amount payable under agency regulations as if return had been without 
RS 5 a, Se a Custckea Ube eae ae 
Military personnel 
Per diem in lieu of subsistence and quarters in kind 
Commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters 
and subsistence to members of National Guard, or of Reserve com- 
ponent of uniformed services who consent to additional training or 
duty without pay has reference to cost to Govt. of furnishing subsistence 
and quarters in kind, and not to actual expense member incurs in pro- 
viding himself with subsistence and quarters, and established aggregate 
daily commutation rate exceeding maximum commuted rates prescribed 
by 37 U.S.C. 402 and 403 for members performing training duty in full 
pay status, rate may not be increased. Nor may increase on non-Govt. 
cost basis, tantamount to payment to unauthorized per diem at duty sta- 
ROS NN gi cen cance nnuennoistiabcanabenas sane 
Reduction 
Quarters occupation prohibition 
Per diem payable to member of uniformed services who is furnished 
quarters by commercial airline for scheduled overnight delay in transit 
while traveling under Govt. transportation request need not be reduced, 
accommodations furnished neither constituting Govt. quarters under 
par. M1150-5 of Joint Travel Regs. authorizing per diem at full allow- 
able rate while traveling aboard airplane, regardless of whether or not 
sleeping accommodations are furnished member, nor constituting 
quarters furnished by Govt. contractor incident to performance of 
temporary duty within contemplation of par. M4256-6, as delay was 
not occasioned by performance of temporary duty, but caused by mode 
of transportation willised........<.....cc-cccccccccececccecee-<e- 
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SUBSISTENCE ALLOWANCE Page 

Military personnel 

Saved upon promotion 

Commuted rations increase 

Enlisted member of uniformed services temporarily appointed as 
warrant officer, grade W-1, without change in condition of service, and 
entitled under 10 U.S.C. 5596(f) to saved pay and allowances, which in- 
cluded commuted rations allowance at daily rate of $1.17 may not be 
paid subsequent increase to $1.30 in commuted rations allowance as item 
of enlisted man’s saved pay and allowances in grade E-9, increase in 
daily rate of commuted rations not constituting increase in “‘saved’’ 
allowances within meaning of sec. 5596(f), notwithstanding member’s 
entitlement to subsistence in kind because of underlying enlisted 
status; that it costs average of $1.30 daily to provide subsistence in 
kind to enlisted members; and that commuted rations are alternative 
for cumbiieanied tn Gitida. dd. Sse osue sh eh Bee 804 

TAXES 

State 

Government immunity 

Nongovernmental functions 

Including appropriate share of State sales tax in direct payments made 
by U.S. to vendors under cost-share assistance program authorized by 
sec. 8(b) of Soil Conservation and Domestic Allotment Act, 16 U.S.C. 
590h(b), where incident of tax falls on producer-purchaser will not vio- 
late constitutional immunity of U.S. against payment of State and local 
taxes as recognized in McCulloch v. Maryland, 4 Wheat. 316, title to 
purchases remaining in producer, U.S. providing ‘‘credit device,”’ paying 
producers’ bills directly to vendors as participant in conservation pro- 
gram. Therefore, Dept. of Agriculture may adopt uniform rule and in- 
clude sales tax costs in all cases whether payment is made in accordance 
with Cash Procedure or Conservation Materials and Services Procedure 
established under Agricultural Conservation Program_.........---.--- 363 

Payments in lieu of taxes 

Bill covering payment in lieu of taxes for calendar year 1966, which is 
noted “taxes due and payable before Feb. 1, 1967,’’ may not be paid 
under 40 U.S.C. 523, authority to make payments in lieu of taxes on real 
property transferred from RFC to any Govt. agency during period on or 
after Jan. 1, 1955, and prior to Jan. 1, 1967. Municipality holding that 
real property taxes are “‘due” in Jan. of year following tax levy year and 
providing in its charter that taxes and assessments on real estate must 
be paid between first and last days of Jan., 1966 real estate taxes are due 
in Jan. of 1967, and authority to make payments in lieu of taxes having 


expired Dec. 31, 1966, tax bill for calendar year 1967 may not be paid... 706 
TERRITORIES AND POSSESSIONS 

American Samoa. (See American Samoa) 5 

Status 


Guam and Okinawa 

American Battle Monuments Commission under its authority to 
contract for services and supplies outside of, or for use outside U.S. 
may consider Island of Guam—defined in 48 U.S.C. 1421a as “incor- 
porated territory of United States’—and Okinawa—one of Ryukyu 
Islands which is under administration of U.S.—to be outside U.S., 
legislative histories pertaining to Commission indicating that had 
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TERRITORIES AND POSSESSIONS—Continued Page 
Status—Continued 
Guam and Okinawa—Continued 
Congress intended to include Islands in term ‘‘United States,’ it would 
have used qualifying phrase “‘its territories and possessions.”’_-_- -- ack 448 
Congress in act of Mar. 4, 1923, as amended, which established 
American Monuments Commission, using term ‘‘United States’’ alone 
in some instances and together with phrase “‘territories and possessions” 
in others, if term “United States’’ was intended to include phrase ‘“‘ter- 
ritories and possessions,’ use in some instances of phrase “territories 
and possessions” would be superfluous. Therefore, as statute should be 
construed so no part will be superfluous, unless provision is result of 
obvious mistake or error, under authority of Commission to contract 
for supplies and services outside of, or for use outside U.S. (36 U.S.C. 
138b), without use of qualifying phrase ‘“‘territories and possessions,” 
Island of Guam and Island of Okinawa may be considered outside 
ee Cede eens eek ee coke tar kn wl edewbaddeduanh 548 
Virgin Islands. (See Virgin Islands) 
TIME 
Daylight saving v. standard 
Uniform Time Act of 1966 
Effective date 
Voucher prepared to show departure of employee from Vancouver, 
Wash., at 5 a.m. Pacific standard time and return at 3:15 p.m. following 
day may be certified for 1% days per diem without correction to show 
advanced standard time, Uniform Time Act of 1966, prescribing Apr. 1, 
1967 for uniform adoption of daylight time, not purporting to establish 
in 1966 daylight saving time used in some areas as standard time, and 
Pacific standard time lawful in State of Washington during 1966, sec. 
6.9a of Standardized Govt. Travel Regs. controls payment, section 
providing that when absences from official station are in excess of 24 
hours, standard time prevails even though daylight saving time is in 
effect at place where official travel begins and ends_-.-.--------------- 213 
Thirty-first day 
Consideration 
Rate v. computation of pay 
Election executed on July 31, 1959, by officer who entered military 
service on Aug. 1, 1941, to receive reduced amount of retired pay to pro- 
vide annuity for dependents was valid election, notwithstanding officer 
completed required 18 years’ service at midnight July 31, 1959, as under 
5 U.S.C. 5505, 31st. day of any month is considered day of service in 
determining rate of pay, even though day is ignored in computing pay, 
and officer retired on Dec. 1, 1966, pursuant to 10 U.S.C, 8911, having 
elected to provide annuity for dependents under Retired Serviceman’s 
Family Protection Plan is liable for cost of annuity for month of Dec. 
1966, and reduction in retired pay for that month was proper-- - - --- --- 783 
TRANSPORTATION 
Air carriers 
Foreign 
American carrier availability 
Authority to use foreign aircraft 
Governmental policy requiring official travelers to use foreign curren- 
cies, when available American flag registry aircraft carriers will not 
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TRANSPORTATION—Continued 


Air carriers—Continued 
Foreign—Continued 
American carrier availability—Continued 
Authority to use foreign aircraft—Continued 
accept U.S8.-owned foreign currency of excess or near-excess country, ex- 
ception may be made to restriction on use of foreign aircraft serving excess 
or near-excess countries and regulation similar to par. 3.10b(7), Stand- 
ardized Govt. Travel Regs., issued to authorize use of foreign aircraft, 
notwithstanding regulations implementing sec. 901 of Merchant Marine 
Act of 1936, as amended, 46 U.S.C. 1241(a), prescribing use of ships regis- 
tered under laws of U.S. have extended requirement to use of aircraft of 
American registry- --- -~--- -- 
Bills 
Deductions 
Property loss, damage, etc. 
Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to mis- 
cellaneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage or 
loss occurred is in excess of cost of repairs, or replacement, amount 
deducted from bill to cover such costs remains in appropriation, amounts 
withheld from carrier’s freight bills other than one for shipment in which 
damage occurred may not be transferred from miscellaneous receipts to 
“no-year” fund account charged with original cost of property and costs 
of repair, “‘no-year” fund not overcoming general rule and exception to 
rule; therefore, amount recovered for property damage may not be 
deposited to augment “no-year” account_______-.------- Hin adh ov 
Supplemental 
Overcharges 
Recovery 
Deduction of erroneous supplemental payment of freight charges on 
Govt. shipment from subsequent carrier billing made 3 years after pay- 
ment of original bill is not barred by 3-year statute of limitations pro- 
vided in sec. 322, Transportation Act of 1940, as amended, 49 U.S.C. 
66, right reserved to Govt. in sec. 322 to recover within 3 years from 
“the time of payment of bills’”’ overcharges subsequently found due in 
payments made for transportation services prior to audit or settlement 
having reference to both initial and supplemental payments. And carrier 
making refund of transportation charges, voluntarily or under protest, 
having 3 years from date of refund to file claim for recovery, reciprocal 
right exists on part of Govt. to recover erroneous supplemental payment 
under Pub. L. 85-762, amending 1940 act to prescribe equal treatment 
for GRPRONG OG GOWte. oo soccer ees He os Re cee Socata 
Damage, loss, etc., of public property. (See Property, public, damage, 
loss, etc.) 
Dependents 
Military personnel 
Advance travel of dependents 
Induction into the military services 
Although travel of dependent to overseas station of member of uni- 
formed services incident to member’s permanent change-of-duty station 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Advance travel of dependents—Continued 
Induction into the military services—Continued 
is not for convenience of Govt., return of dependent, upon passing pre- 
induction tests overseas, to place in U.S. where he registered for military 
service may be considered obligation of Govt. Therefore, under 37 U.S.C. 
406(h), providing for advance return of dependents to U.S. par. M7103 
of Joint Travel Regs. may be amended to authorize return of dependent 
from overseas to place ordered to report for induction upon determination 
that providing transportation at Govt. expense would be in best interests 
of Govt. and member or dependent__ 
Dislocation allowance 
Emergency, etc., conditions 
Member of uniformed services who relocates household incident to 
official alert notiucation but prior to issuance of permanent change-of- 
station orders providing for transfer to restricted area overseas under 
par. M7108 of Joint Travel Regs. (JTR) is not entitled to payment of 
dislocation allowance prescribed by 37 U.S.C. 407 incident to authorized 
move of dependents predicated on member’s permanent change-of- 
station orders, sec. 407 providing no authority for payment of dislocation 
allowance in unusual or emergency circumstances. Therefore, absent 
statutory authority par. M9007 of JTR may not be revised to provide 
for payment of dislocation allowance at time member’s dependents 
complete relocation move in connection with alert notice rather than a 
time member completes permanent change of station 
Release from active duty 
Time limitation on travel 
Joint Travel Regs. which in implementing Pub. L. 89-680, amending 37 
U.S.C. 404(c), authorized extension of 1-year time limitation for travel 
of member of uniformed services and dependents to home of selection 
upon termination of active duty for period member is confined in or is 
undergoing treatment at Govt. or civilian hospital at Govt. expense may 
be amended as of Oct. 15, 1966, upon approval of Secretary concerned, to 
further extend travel time limitation to home of selection on basis legis- 
lative history of act recognizes need for reasonable extension of time to 
select home when members are undergoing schooling or training and, no 
additional costs being involved, there is no need to be more restrictive 
concerning extension of travel time when members are hospitalized or 
undergoing treatment 
Time limitations 
Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not 1-year limita- 
tion in effect at time of retirement has expired, have not exercised rirhts 
that were not fixed at time of statutory enactment. Therefore, legislative 
history evidencing intent to include members in retired status prior to 
Oct. 15, 1966, regulations which initially could have retroactively in- 
cluded members may be amended to provide authorized benefit 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Tips aboard commercial vessels. (See Travel Expenses, tips, de- 
pendents aboard commercial vessels) 
To other than duty station 
Authority in 37 U.S.C. 406 for transportation of dependents and 
household effects of member of uniformed services from old to new per- 
manent duty station does not permit allowing member assigned to 20 
weeks or more of training duty under permanent change-of-station orders 
that are silent as to his subsequent, immediate transfer to restricted area 
overseas, alternative right to move to training station or to select loca- 
tion, even though member is officially advised of overseas assignment, 
training assignment constituting permanent change of station and not 
intermediate assignment for further transfer overseas to restricted area 
and, therefore, Joint Travel Regs may not be amended to authorize 
transportation of dependents and household effects to location designated 
by member 
Overseas employees 
Advance travel of dependents 
Reimbursement 
Notwithstanding family of employee stationed in Alaska or Hawaii, 
whose place of residence at time of appointment is located in another 
of 50 States or Dist. of Columbia, travel in advance of his separation 
from service, he may be authorized, pursuant to 5 U.S.C. 5729, travel and 
transportation to another location in any one of 50 States or Dist. of 


Yolumbia, provided allowable expenses do not exceed constructive 
cost to place of actual residence 
Home leave 


Return prior to employee 

When renewal agreement travel of overseas employee is deferred 
because of exigencies of service, he may not waive right to travel in 
exchange for unauthorized monetary benefit of round-trip transporta- 
tion of dependents for purpose of vacationing in U.S., and 5 U.S.C. 
73b-3 prescribing periodic return of overseas employees, adherence to 
rule in 35 Comp. Gen. 101 is required. However, although par. C7004-2 
of Joint Travel Regs. may not be amended to authorize round-trip home 
leave travel at Govt. expense of dependents traveling to U.S. unac- 
companied by employee, at later date when employee signs new employ- 
ment agreement and performs round-trip home leave, he may be reim- 
bursed for expense of returning family to overseas station 
Freight 

Unearned charges 

Public property damage, loss, etc. (See Property, public, damage, 
loss, etc., unearned freight) 

Freight forwarders 

Common carrier liability 

To exonerate freight forwarders—carriers in dealing with customers, 
although shippers in their relationship with underlying carriers, and, 
therefore, subject to sec. 20(11) of Interstate Commerce Act—from 
liability for damage to electrical instruments shipped by manufacturer 
to Govt. contractor, forwarders under sec. 20(11) must affirmatively 
show damage was occasioned by shipper, acts of God, public enemy, 
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TRANSPORTATION—Continued 

Freight forwarders—Continued 

Common carrier liability—Continued 
public authority, or inherent vice or nature of commodity, and bills of 
lading evidencing that damage to equipment was occasioned by rough 
handling en route, a prima facie case of carrier liability is established, 
and freight forwarders unable to meet burden of proving they were free 
of negligence in handling shipment are liable to Govt. for damage__- 
Household effects 

Commutation 

Restricted to continental United States 

Payment on commuted rate basis for transportation of household 
effects limited in 5 U.8.C. 5724 to employees transferred within ‘“con- 
tinental United States,’”’ defined in sec. 1.2c of Bur. of Budget Cir. No. 
A-56, issued June 1, 1962, as former 48 States and Dist. of Columbia, 
employee who incident to transfer of duty station from Albuquerque, 
N. Mex., to Anchorage, Alaska, transports household goods by pri- 
vately owned automobile may not be reimbursed under commuted rate 
system. However, in accordance with sec. 3.1 of budget circular, reim- 
bursement for transportation of household goods outside continental 
U.S. may be allowed at Govt. expense on basis of actual cost___- 

Military personnel 

Release from active duty 
Time limitation on shipment 

Although nontemporary storage period may not be extended beyond 
period of hospitalization or medical treatment occurring during 1-year 
period authorized for travel and transportation to home of selection 
when active duty service of member of uniformed services is terminated, 
legislative history of Pub. L. 89-680, providing for time extension, 
evidencing no intent that period for performing travel and transpor- 
tation to home of selection would be coextensive with period of author- 
ized storage at Govt. expense, no additional cost to Govt. being involved, 
period for transportation of baggage and household effects may be 


further extended, upon approval of appropriate Secretary, and par. 
M8260—4b of Joint Travel Regs. amended accordingly 
Shipment to other than new station 
Training duty and overseas assignment 

Authority in 37 U.S.C. 406 for transportation of dependents and 
household effects of member of uniformed services from old to new 
permanent duty station does not permit allowing member assigned to 
20 weeks or more of training duty under permanent change-of-station 
orders that are silent as to his subsequent, immediate transfer to re- 
stricted area overseas, alternative right to move to training station or 
to select location, even though member is officially advised of overseas 
assignment, training assignment constituting permanent change of 
station and not intermediate assignment for further transfer overseas 
to restricted area and, therefore, Joint Travel Regs. may not be amended 
to authorize transportation of dependents and household effects to 
location designated by member 
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TRANSPORTATION—Continued 
Household effects—Continued 
Military personnel—Continued 
Time limitation 
Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, l-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not 1-year limita- 
tion in effect at time of retirement has expired, have not exercised rights 
that were not fixed at time of statutory enactment. Therefore, legislative 
history evidencing intent to include members in retired status prior to 
Oct. 15, 1966, regulations which initially could have retroactively included 
members may be amended to provide authorized benefit 
Vessel and port changes 
Naval officer who, incident to transfer from sea duty aboard one ship to 
staff-based duty aboard another ship at same home port, performs 
duties in nature of shore duties and occupies Govt. quarters ashore must, 
nevertheless, have assignment viewed as ship-to-ship assignment at same 
home port and not permanent change of station for entitlement to trans- 
portation of household effects and, therefore, shipment of member’s house- 
hold effects from nontemporary storage to assigned quarters at Govt. ex- 
pense may not be authorized 
Ocean carriers 
Freight charges 
Seizure of cargo as contraband 
Upon seizure as contraband of shipment consigned to military mission 
overseas, ocean freight charges are not payable to carrier until cargo is 
delivered and Govt. bill of lading properly accomplished, and fact that 
Govt. is seeking return of, or compensation for shipment does not affect 
payment of freight charges unless and until shipment is released and 
delivery of cargo accomplished, and to operate as discharge from obliga- 
tion to make delivery at original destination, proof of acceptance of 
cargo by shipper at another port must be clear and satisfactory 
Overcharges 
Recovery 
Abeyance pending review of issue 
Withholding collection of transportation overcharges pending review 
of disallowance involving same issue may not be approved, as absent 
evidence demonstrating need for special] treatment of carrier, departure 
from procedures established to implement 49 U.S.C. 66, providing for 
payment of carrier transportation bills prior to audit or settlement and 
deduction of overcharges from amounts subsequently found due, is not 
warranted. However, carrier may file claim for refund of any collection, 
and resolution of issue pending will control bills involving identical] issue - 
Overseas employees 
Retirement, separation, etc. 
Return to other than place of residence 
Kmployee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of Colum- 
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TRANSPORTATION—Continued 


Overseas employees—Continued 

Retirement, separation, etc.—Continued 

Return to other than place of residence—Continued 

bia may be authorized travel and transportation upon separation to 
another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B—156524, May 20, 1965_......___--_--- Back 
Statutes of limitation. (See Statutes of Limitation, claims, transportation) 
Storage. (See Storage, household eff ects) 
Travel agencies 

Use approved 

Govt. employee representing U.S. at scientific symposium overseas 
who in lieu of using transportation request procured more economical 
round trip group travel fare provided by travel agency may be reim- 
bursed cost of transportation on basis that permission would have been 
granted to use services of travel agency had Comptroller General been 
requested, in accordance with GAO Policy and Procedures Manual for 
Guidance of Federal Agencies, Title 5, sec. 2085, to approve exception 
to restrictions on use of travel agencies and requirement that whenever 
cost of official transportation services exceeds $15, transportation request 
a as oe CG SUb cuss. test ie thee tik ae iat 
Unearned freight 

Generally 

Upon seizure as contraband of shipment consigned to military mission 
overseas, ocean freight charges are not payable to carrier until cargo is 
delivered and Govt. bill of lading properly accomplished, and fact that 
Govt. is seeking return of, or compensation for shipment does not affect 
payment of freight charges unless and until shipment is released and 
delivery of cargo accomplished, and to operate as discharge from obliga- 
tion to make delivery at original destination, proof of acceptance of cargo 
by shipper at another port must be clear and satisfactory___.-.-.----- 
Vessels 

Foreign 

American vessel availability 
Prohibition on use of foreign vessel 

Requirement in sec. 901 of Merchant Marine Act of 1936, as amended, 
46 U.S.C. 1241(a), making use of American registry vessels for official 
travel mandatory, unless accomplishment of mission requires use of ship 
under foreign flag, and although American flag registry carriers will not 
accept U.S.-owned foreign currency of excess or near-excess country, 
regulation may not issue to authorize use of foreign vessel when Ameri- 
can-flag vessels are available and it is not determined that use of Ameri- 
can vessel would seriously interfere with or prevent performance of 
Cee UNO 514s 2S DEL Ol sci eck det Ce 
TRAVEL EXPENSES 
Automobile hire. (See Vehicles, rental) 
Contributions from private sources 

Acceptance by employee 

When Federal agency is authorized to accept gifts, travel expenses in- 
curred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “association of regulated industries’ for 
mutual interest of Govt. and association may not be made by donor 
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. TRAVEL EXPENSES—Continued Page 
Contributions from private sources—Continued 
Acceptance by employee—Continued 
directly to employee, but reimbursement or donation should be made to 
agency and credited to its appropriation, and employee paid in accord- 
ance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
8 employee may be treated as donation to employing agency and either 
no per diem and other travel expenses paid to employee or appropriate 
reduction made in reimbursing him, depending upon extent of donation_- 689 
Headquarters 
Home to headquarters prior to travel 
Employees who, incident to authorized travel by bus or taxicab at 
their official station, perform some travel between home and _ head- 
quarters, may be reimbursed without any deduction for cost of travel 
from home to office when such travel is in interest of Govt. and approved 
in accordance with Standardized Govt. Travel Regs_........_-.-.---- 718 


Mileage. (See Mileage) 
Military personnel 
Leaves of absence 
Officially interrupted 
8 Although payment of travel expenses incurred by member of uni- 
formed services returning to his permanent station at conclusion of 
period of authorized leave for resumption of regular duties is personal 
obligation, where authorized leave of absence of 5 days or more is 
interrupted within 24 hours after member’s departure and required to 
return to duty station for performance of duty under circumstances not 
contemplated when leave of absence was granted, element of “‘public 
business’’ is present in required travel, and Joint Travel Regs. may be 
amended to authorize payment of travel from leave point to perma- 
nent duty station and return when authorized leave of member is 
64 interrupted by circumstances arising after departure on leave___------ 210 
Release from active duty 
Time limitation on travel 
Joint Travel Regs. which in implementing Pub. L. 89-680, amending 
37 U.S.C. 404(c), authorized extension of 1-year time limitation for travel 
of member of uniformed services and dependents to home of selection 
upon termination of active duty for period member is confined in or is 
undergoing treatment at Govt. or civilian hospital at Govt. expense 
may be amended as of Oct. 15, 1966, upon approval of Secretary con- 
cerned, to further extend travel time limitation to home of selection 
on basis legislative history of act recognizes need for reasonable ex- 
tension of time to select home when members are undergoing schooling 
or training and, no additional costs being involved, there is no need 
to be more restrictive concerning extension of travel time when members 
are hospitalized or undergoing treatment 
Separation 
Leave prior to effective date of orders 
Member of uniformed services departing last station in leave status 
after receipt of orders releasing him from active duty or effecting his 
retirement but prior to effective date of orders, who travels at personal 
expense to home of selection, home of record, or place of entry on active 
duty is entitled to travel and transportation allowances authorized in 


43 


862 
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TRAVEL EXPENSES—Continued 

Military personnel—Continued 
Separation—Continued 
Leave prior to effective date of orders—Continued 

37 U.S.C. 404(a). Member’s separation, permanent change of station 
that is no different from permanent change-of-duty station incident to 
which member on official leave while en route to new duty station is not 
deprived of travel and transportation allowances, entitles him to allow- 
ances and he may be reimbursed for travel performed at personal expense 
while on official leave prior to effective date of orders issued releasing 
him from active duty or effecting his retirement__-_-- 

Tips. (See Travel Expenses, tips) 

Official business 
Participation in private conventions, etc. 

Reimbursement for travel, subsistence, and other expenses to an officer 
or employee officially directed to participate in convention, seminar, or 
similar meeting sponsored by “‘associations of regulated industries’ for 
mutual interest of Govt. and association may be charged to employing 
agency’s appropriation. However, in absence of statutory authority to 
accept gifts, any augmentation of agency’s appropriation by acceptance of 
gift or donation would be unauthorized__- 

When Federal agency is authorized to accept gifts, travel expenses 
incurred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “‘association of regulated industries’’ for 
mutual interest of Govt. and association may not be made by donor 
directly to employee, but reimbursement or donation should be made to 
agency and credited to its appropriation, and employee paid in accord- 
ance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either no 
per diem and other travel expenses paid to employee or appropriate 
reduction made in reimbursing him, depending upon extent of donation-- 

Union, etc., organization duty 

Travel expenses of employee organization representatives to attend 
employee-management meetings when supported by certification of pri- 
mary interest of U.S., accompanied by brief explanation of basis for 
certification, prepared in accordance with proposed guidelines estab- 
lishing standards for reasonable and uniform exercise of discretionary 
administrative authority to fulfill objectives contemplated by E.O. 
No. 10988, will not be questioned in absence of misrepresentation, bad 
faith, or arbitrary action in making prescribed certification. Modifies 
44 Comp. Gen. 617; 45 id. 454; B-156287, dated September 23, 1965--- 
Overseas employees 

Constructive travel costs 

Alternate point in lieu of residence 

When employee of department or agency under Dept. of Defense 
upon satisfactorily completing overseas tour of duty returns to U.S. 
for separation and transfer to another department or agency, in Defense 
Dept., activity losing services of employee is liable for expenses incurred 
by employee in travel to place of actual residence or some other selected 
point in U.S. not to exceed construction cost of travel to place of actual 
residence 
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TRAVEL EXPENSES—Continued 
Overseas employees—Continued 
Home leave 
Dependents 
Travel unaccompanied by employee 
When renewal agreement travel of overseas employee is deferred 
because of exigencies of service, he may not waive right to travel in 
exchange for unauthorized monetary benefit of round-trip transporta- 
tion of dependents for purpose of vacationing in U.S., and 5 U.S.C. 
73b-3 prescribing periodic return of overseas employees, adherence to 
rule in 35 Comp. Gen. 101 is required. However, although par. C7004—2 
of Joint Travel Regs. may not be amended to authorize round-trip 
home leave travel at Govt. expense of dependents traveling to U.S. 
unaccompanied by employee, at later date when employee signs new 
employment agreement and performs round-trip home leave, he may 
be reimbursed for expense of returning family to overseas station 
Locally hired employees 
Employee locally hired overseas without employment agreement who 
prior to Oct. 12, 1966 revision of Bur. of Budget Cir. No. A—56, had been 
authorized home leave travel at Govt. expense upon completing agreed 
period of service and executing written agreement for another period of 
service, although ineligible for home leave travel allowances under revised 
Budget Circular, nevertheless, is entitled to home leave travel expenses 
under agreement entered into prior to Oct. 12, 1966, upon satisfactory 
completion of agreed period of service and signing prior to departure on 
home leave of another agreement to serve overseas. However, in event 
new agreement is violated, sec. 7.4 of Cir. No. A~56 would be for applica- 
tion, and in view of sec. 7.3b restrictions, no further home leave travel 
may be authorized 
Employee hired locally overseas although ineligible for home leave 
under Oct. 12, 1966 revision of Bur. of Budget Cir. No. A—56, having 
entered into employment agreement prior to revision of Circular has 
right to home leave travel and transportation expenses upon completion 
of agreed tour of duty, provided employee signs new agreement for re- 
quired period of service, but no further home leave travel rights will 
accrue 
Although under sec. 7.3c of Bur. of Budget Cir. No. A—56, revised 
Oct. 12, 1966, Govt. agency has discretion to refuse to extend eligibility 
for home leave travel and transportation allowances to locally hired 
overseas employee who did not sign written employment agreement, 
agency is required to give notice of its intent to deny home leave travel 
before employee completes period of service equal to period generally 
applicable to employees of agency serving at post of duty concerned or in 
same geographical area, otherwise agency is obligated to extend to em- 
ployee eligibility for home leave travel allowances 
To other than residence 
Employee stationed in Alaska or Hawaii whose place of actual resi- 
dence is located in another of 50 States or Dist. of Columbia upon com- 
pletion of agreed period of service and before serving another tour of 
duty after admission of Alaska and Hawaii into Union in accordance 
with provisions of Bur. of Budget Cir. No. A-56, which have force and 
effect of law, may be authorized home leave travel to another location 
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TRAVEL EXPENSES—Continued 
Overseas employees—Continued 
Home leave—Continued 
To other than residence—Continued 
in any one of 50 States, including State in which stationed, or Dist. of 
Columbia. However, regulations do not provide for travel to various 
locations for personal reasons, and election of alternate leave location 
should be specified in advance of travel, with reimbursement to employee 
restricted to actual cost, not to exceed constructive cost to place of 
actual residence. 37 Comp. Gen. 119, distinguished 
Locally hired 
Return travel 
Upon separation from service, overseas employee hired locally without 
employment agreement, although granted allowance for cost of home 
leave travel after entering into written agreement for another period of 
service under Bur. of Budget Cir. No. A-56 in effect prior to Oct. 12, 
1966 revision, is not entitled to travel and transportation expenses, 
agreement for home leave travel not in itself creating entitlement to 
travel expenses upon separation from service, absent written agreement 
obligating Govt. to agave @Ep0NSNGs..csés oo UE Sa eee 
Return for other than leave 
Retirement, etc. 
To place other than residence 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of Colum- 
bia may be authorized travel and transportation upon separation to 
another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B—156524, May 20, 1965 
Separation 
Prior to transfer 
When employee of department or agency under Dept. of Defense 
upon satisfactorily completing overseas tour of duty returns to U.S. 
for separation and transfer to another department or agency in Defense 
Dept., activity losing services of employee is liable for expenses incurred 
by employee in travel to place of actual residence or some other selected 


point in U.S. not to exceed construction cost of travel to place of actual 
Nitec tuditconcdcnelet obs wddiedbwl Bee CDP 


Transfer 
Payment basis 

Activity acquiring services of employee who upon return to U.S. 
after satisfactorily completing overseas tour of duty transfers between 
different departments or agencies under Dept. of Defense without break 
in service is liable for travel expenses of employee from place of actual 
residence or other selected point to new duty station, allowable cost 
not to exceed cost of direct travel from old to new duty station, less 
cost incurred by losing agency for return travel. However, in event of 
break in service between separation from losing agency and transfer to 
acquiring agency, neither agency may pay employee’s expenses from ac- 
tual place of residence to duty station under new agency, unless em- 
ployee qualifies for entitlement under some special authority, such as 
is contained in 5 U.S.C. 5723 authorizing payment of travel and transpor- 
tation expenses when a manpower shortage exists_........----------- 
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Overseas employees—Continued 

Transfers 

Agency within United States 

When employee upon satisfactorily completing tour of duty overseas 
and prior to return to U.S. transfers between different departments or 
agencies under Dept. of Defense for employment in U.S., department 
or agency in Defense Dept. from which employee transfers is precluded 
under 5 U.S.C. 5724(e) from paying any part of return travel or trans- 
portation expense of employee, whether employee qualifies under 5 
U.S.C, 5722(a) or 5 U.S.C. 5724(d) for return expenses 
Tips 

Dependents aboard commercial vessels 

Per diem allowances prescribed in par. M4253-4 of Joint Travel 
Regs. for transoceanic travel aboard commercial vessels inadequate to 
reimburse members of armed services for tipping expenses incurred by 
or on behalf of dependents traveling on commercial vessels, Secretaries 
concerned under authority in 37 U.S.C. 406, to prescribe regulations for 
reimbursement of travel expenses of dependents on basis of same ele- 
ments of cost authorized for members themselves as reimbursable 
transportation expenses, may amend regulations to provide for reim- 
bursement to members for tipping expenses incurred by or for depen- 
dents aboard commercial vessels, per diem paid to member for trans- 
oceanic travel covering incidental expenses such as tipping 
Transfers 

Retransfers immediately, etc. 

Although employee who had executed agreement to remain in Govt. 
service for 12 months incident to agency transfer, voluntarily returned to 
former agency within week, alleging position dissimilarity, may be re- 
imbursed by agency acquiring services for short period of time for travel 
and transportation expenses incurred, agreement requiring only 12 
months of Govt. service. However, agency to which employee returned 
should be informed of agreement in event it should be violated, and 
future agreements to avoid similar situation should require agreed period 
of service incident to transfer to be performed under particular agency_- 
Witnesses 

Agency ». Attorney General authority to pay 

Payment of travel expenses of officer or employee of Govt. appearing 
as witness on behalf of U.S. is governed by regulations of agency in which 
employed only if case involves activity in connection with which individ- 
ual is employed or is serving and expenses are properly payable from ap- 
propriation available to agency, otherwise pursuant to 28 U.S.C. 1823(a), 
payment of travel expenses of a witness comes under regulations pre- 
scribed by Attorney General. Therefore, Joint Travel Regs. may not be 
revised to authorize payment of travel expenses of member of uniformed 
services appearing as witness for Govt. not by reason of military status 
but by reason of Govt.’s requirement in its civil capacity 
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UNIFORMS 
Civilian personnel 
Allowances 
Increases 
Mandatory percentage increases in uniform allowances in effect Apr. 1, 
1966, provided by sec. 407(b) of Federal Salary and Fringe Benefits Act 
of 1966, 5 U.S.C. 5901, applying equally to initial and annual replace- 
ment uniform allowances, should head of agency determine to continue 
to pay uniform allowances instead of furnishing uniforms in kind as be- 
ing in interest of Govt., ‘‘replacement” allowances in effect on Apr. 1, 
1966, are required to be increased—not to exceed $125—by percentages 
prepped Segoe. so. OF i ck Stites ewcee deca scn De es ah 670 
Purchases by employees 
Reimbursement 
Cost of purchasing special uniforms by civilian nursing assistance and 
diet workers at Air Force Hospital is not reimbursable under 5 U.S.C. 
118g, authorizing special clothing and equipment in kind and not clothing 
or uniform allowance. Procurement of uniforms for employees is matter 
within discretion of each base command, subject to availability of opera- 
tional and maintenance funds, and fact that uniforms are not issued does 
not authorize employees to purchase them and to be reimbursed. Failure 
on part of management to furnish uniforms, or on part of employees to 
secure them, creates no obligation on Govt. to pay monetary allowance 
provided by 5 U.S.C. 2131 to employee purchasing uniforms, expenditure 
of personal funds constituting employee volunteer who may not be re- 
Seamed Teom Gort. HiNG0 on nnn cennccnrtsecticencouns cerita aceite 170 
Military personnel 
Officers 
Additional allowance 
Entitlement to initial allowance 
Reserve captain, distinguished military graduate of AF ROTC, ordered 
to extended active duty and paid initial $200 uniform allowance, re- 
covered from him upon appointment as 2nd lieutenant in Regular AF 
prior to completion of 90 days’ service prescribed for entitlement to 
allowance, and repaid to him pursuant to Pub. L. 88-618, dated Oct. 3, 
1964, validating uniform allowance payments to distinguished military 
graduates, on basis of record correction to show 90 days’ service as 
reservist may not be allowed additional $100 uniform allowance author- 
ized under 37 U.S.C. 255(c) upon each entry or reentry on active duty 
for more than 90 days, record correction delaying effective date of 
officer’s acceptance of Regular commission not establishing right to 
initial uniform allowance, repayment of which would not have been made 
without benefit of 1964 act, there is no basis for payment of additional 
uniform: -allowanes te 0@lethiiwcccu ss siiisae cos lssvncosaciccecdsn. 167 
Temporary 
Saved pay and allowances election 
Enlisted member of uniformed services temporarily appointed to 
rank of warrant officer under 10 U.S.C. 5596, who elects to receive saved 
pay and allowances of enlisted grade is entitled to initial uniform al- 
lowance authorized by 37 U.S.C. 415(e) for officers. Uniform allowance 
a special allowance that is not part of basic pay and allowances of either 
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Military personnel—Continued 
Officers—Continued 
Temporary—Continued 
Saved pay and allowances election—Continued 
saved pay or officer pay and therefore not for consideration in making 
comparison contemplated by 10 U.S.C. 5596(f) between monthly basic 
pay and allowances of member’s permanent enlisted grade and temporary 
officer grade, but intended as reimbursement for uniforms required to be 
worn as temporary officer, is payable without regard to pay and allow- 
ances elected by member temporarily appointed to officer grade---_--_-_- 248 
570 UNIONS 
Federal service 
Employee expense reimbursement 
Travel expenses of employee organization representatives to attend 
employee-management meetings when supported by certification of pri- 
mary interest of U.S., accompanied by brief explanation of basis for 
certification, prepared in accordance with proposed guidelines estab- 
lishing standards for reasonable and uniform exercise of discretionary 
administrative authority to fulfill objectives contemplated by E.O. 
No. 10988, will not be questioned in absence of misrepresentation, 
bad faith, or arbitrary action in making prescribed certification. Modi- 
fies 44 Comp. Gen. 617; 45 id. 454; B—156287, dated September 23, 1965_ 21 
VEHICLES 
Parking fees. (See Fees, parking) 
70 Rental 
Proof of payment by employee 
Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as “receipts”? under sec. 11.1 of 
Standardized Govt. Travel Regs. absent indication of payment, in- 
voices indicating credit was extended to employee on basis he was 
traveling on official business and was authorized to lease vehicle, Govt. 
could be held liable in event of nonpayment by employee. Therefore, 
as invoices are not “receipts,” reimbursement may not be made until 
employee furnishes satisfactory evidence of payment of charges___----- 424 
VESSELS 
Foreign 
Use. (See Transportation, vessels, foreign) 
Purchase, requisition, etc. 
Plating removal for return to Government 
Propriety of award 
Award of contract for purchase of condemned vessel stricken from 
- register of naval vessels for scrapping purposes only, pursuant to 10 


U.S.C. 7305, subject to stripping of plating from vessel by purchaser, 
cutting it into various sizes, and returning plating within 2-year period 
after award to Dept. of Navy for transfer to Atomic Energy Commission 
under 40 U.S.C. 483 was proper as it is in best interest of Govt. to 
retain title to and reclaim plating rather than to sell it with vessel and 
repurchase it on commercial market at higher price, or to arrange to 


have plating removed and cut under separate contract prior to sale of 
vessel 145 
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VETERANS 

Hospitalization, etc. 

Reduction of retirement pay 

Under provisions of 38 U.S.C. 3203(a)(1) prescribing reduction of 
retirement pay of military personnel furnished hospital treatment, 
institutional or domiciliary care by Veterans Admin., when veteran is 
granted authority to be temporarily absent from hospital on trial visit 
for 30 days or more, payment of retirement pay in full amount is effective 
day following date of departure from hospital, reduction of retirement 
pay to recommence on date veteran returns to hospital, and before 
veteran may be refunded amounts withheld from retirement pay upon 
discharge or termination of treatment or care conditions specified in 
SOR; Seer SN OU WINNS ea ob ode da dececunckacwssdsancnansuneinats 

Whether veteran receiving hospital treatment, institutional, or domi- 
ciliary care by Veterans Admin. claims parent is partially dependent 
upon him is subject to reduction in retirement pay requirement pre- 
scribed for veterans without dependents pursuant to 38 U.S.C. 3203(a) (1) 
is for resolution on question of dependency, an issue for determination 
by Administrator of Veterans Affairs in each individual case__....._-- 

Retired member of uniformed services discharged from Temporary 
Disability Retired List of his service while receiving hospital treatment 
by Veterans Admin. and subject to retirement pay reductions under 38 
U.S.C. 3203(a)(1) should not be refunded retirement pay amounts with- 
held from retirement pay until released from hospital 
Insurance 

Waiver 

Premium liability 

Administrator of Veterans Admin. having established Sept. 29, 1965, 
as effective date for Servicemen’s Group Life Ins. benefits and provided 
that all members of uniformed services on active duty for period of 31 
days or more were automatically covered with $10,000 life insurance 
until written notice of waiver or reduction is filed, waiver or reduction 
to be effective as of month received—final and conclusive determina- 
tion pursuant to 38 U.S.C. 785—officer waiving insurance coverage in 
Oct. 1965 is nevertheless liable for cost of October premium, and law 
not requiring premium deduction be made from pay for month during 
which insurance is provided, fact that deduction was made from No- 
vember pay of officer does not entitle him to refund of premium-.--- -- 
Medical services 

Private 

Procedure 

Simplification of procedure for providing fee-basis outpatient treat- 
ment and other medical services to veterans with service-connected 
disabilities by furnishing eligible veterans with identification (ID) cards 
for presentation to physician is approved, ID card to contain expiration 
date, veteran’s name, signature, claim number and disabilities, together 
with dollar limitation on medical costs and billing instructions, thereby 
permitting medical costs to be charged to appropriation current at time 
invoice is accepted by qualified employee, resulting in savings to Govt. 
through elimination of offer and acceptance concept under old procedure 
which created obligation on Govt. to pay at time medical services were 
performed 
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Page ' VETERANS ADMINISTRATION Page 
Construction of Corregidor Memorial 
Use of section 601 authority 
Veterans Administration responsible for construction of Corregidor- 
Bataan Memorial authorized by 36 U.S.C. 426, may enter into agree- 
ment with Dept. of Navy, pursuant to sec. 601 of Economy Act (31 
U.S.C. 686(a)), for construction of memorial within limit of available 
funds and subject to approval of final plans for memorial by Bur. of 
Budget, and in accordance with sec. 601, authorizing services between 
i agencies, performing agency is to be paid its total actual costs in carrying 
out work, either in advance or by reimbursement, requisitioning agency 
to remain accountable to Congress for activities under appropriations 
375 SOUINO a ck cic ncantinddciesnsusscscnedsicieastionnteeleee 73 
Contracts 
Transportation services 
Authority to subsidize 
To overcome lack of availability of public transportation to veterans 
‘ hospital located in isolated area, Veterans Admin. to assure continuation 
375 ' of visits to veteran patients necessary for complete medical and hospital 
care prescribed by 38 U.S.C. 4101(a) may enter into subsidy-type agree- 
ment with private carrier under authority of 38 U.S.C. 213 for regularly 
scheduled transportation services to hospital at guaranteed sum per 
annum, less amount of fares—fares commensurate with common carrier 
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375 fares—collected from visitors and employees, Administration to estab- 
lish adequate controls to insure proper accounting by carrier of fares 
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Finality of findings, etc. 
Conclusiveness of administrator's determinations. (See Adminis- 
trative Determinations, conclusiveness, veterans matters) 
VIRGIN ISLANDS 
Corporate assets disposal 
Miscellaneous receipts v. special account 
Upon sale of Virgin Islands Corp.’s electric power and water distilla- 
tion facilities to Virgin Islands Govt. and transfer of Corp.’s current 
receivable, mortgages, and long-term accounts to Secretary of Interior 
for collection and deposit together with cash balance in Treasury as 
Miscellaneous Receipts to offset Govt.’s equity and terminate Corp.’s 
11 activities, although administrative apparatus of Corp. need not be 
maintained, proceeds from sale of surplus corporate assets may not be 
covered into land and water conservation fund under 16 U.S.C. 460/- 
5(b) on basis Corp.’s Revolving Fund ceased to exist. Closing books of 
Corp. for administrative convenience does not constitute change from 
requirement that corporate cash received from any source, including 
sale of surplus corporate assets, is for deposit to Miscellaneous Receipts 
for application to investment of Govt 
VOUCHERS AND INVOICES 
Acceptance as receipts 
Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as ‘‘receipts” under sec. 11.1 of 
Standardized Govt. Travel Regs. absent indication of payment, invoices 
indicating credit was extended to employee on basis he was traveling on 
895 Official business and was authorized to lease vehicle, Govt. could be 
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VOUCHERS AND INVOICES—Continued 
Acceptance as receipts—Continued 
held liable in event of nonpayment by employee. Therefore, as invoices 
are not “receipts,” reimbursement may not be made until employee 


WITNESSES 
Military personnel 

Status 

Payment of travel expenses of officer or employee of Govt. appearing 
as witness on behalf of U.S. is governed by regulations of agency in 
which employed only if case involves activity in connection with which 
individual is employed or is serving and expenses are properly payable 
from appropriation available to agency, otherwise pursuant to 28 U.S.C. 
1823(a), payment of travel expenses of a witness comes under regulations 
prescribed by Attorney General. Therefore, Joint Travel Regs. may not 
be revised to authorize payment of travel expenses of member of uni- 
formed services appearing as witness for Govt. not by reason of military 
status but by reason of Govt.’s requirement in its civil capacity 

WORDS AND PHRASES 
‘Basic compensation’”’ 

As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Econ- 
omy Act of 1932, as amended, night differential paid to postal em- 
ployees pursuant to 39 U.S.C. 3574, and to classified employees under 
sec. 301 of Federal Employees Pay Act of 1945, as amended, is not for 
consideration in making adjustment required by sec. 212 in retired 
pay of members of uniformed services who hold civilian positions 

When retired members of uniformed services are employed in pre- 
vailing rate positions, additional compensation they receive for night 
work is considered part of their base pay and, therefore, is for inclusion 
in making adjustment of retired pay required by dual compensation 
limitation prescribed in sec. 212 of Economy Act of 1932, as amended_- 

Annual premium pay allowed firefighters under sec. 401 of Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra com- 
pensation for overtime, night or holiday duty is not regarded as basic 
compensation and, therefore, is not for inclusion in applying dual 
compensation limitation in sec. 212 of Economy Act of 1932, as amended, 
when making required adjustment in retired pay of members of uni- 
formed services employed as civilian firefighters 
“Continental United States’’ 

Payment on commuted rate basis for transportation of household 
effects limited in 5 U.S.C. 5724 to employees transferred within ‘“‘con- 
tinental United States,” defined in sec. 1.2c of Bur. of Budget Cir. No. 
A-56, issued June 1, 1962, as former 48 States and Dist. of Columbia, 
employee who incident to transfer of duty station from Albuquerque, 
N. Mex., to Anchorage, Alaska, transports household goods by privately 
owned automobile may not be reimbursed under commuted rate system. 
However, in accordance with sec. 3.1 of budget circular, reimbursement 
for transportation of household goods outside continental U.S. may be 
allowed at Govt. expense on basis of actual cost 
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WORDS AND PHRASES—Continued 
“Court of competent jurisdiction’’ 


Although GAO is not “court of competent jurisdiction” within mean- 
ing of that phrase as used in standard disputes clause in Govt. contracts 
so as to require acceptance of administrative determinations as final and 
conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and not language 
of disputes clause which governs matter. See Langenfelder & Sons, Inc. 
v. U.S., 169 Ct. Cl. 465 (1965) 

“‘Instrumentality’’ of the United States 

Govt. of American Samoa considered territory and not instrumentality 
of U.S., revenues of Samoa, although mingled with appropriated funds 
and grants-in-aid received from U.S., are available for payment of claim 
asserted against Samoan Dept. of Education for storage losses of donated 
agricultural commodities, rule that one Federal agency may not pay 
damages to another premised on concept that ownership of Govt. prop- 
erty is lodged in single entity, Federal Govt. rather than various depart- 
ments and agencies and, therefore, Govt. cannot seek reimbursement 
from itself, having no application 
‘Progress payments’’ 

The term “progress payments” under par. E-106 of Armed Services 
Procurement Reg. signifying payments that are made as work progresses 
under contract, or upon basis of costs incurred, or percentage of com- 
pletion accomplished under contract or particular stage of completion, 
and term ‘‘partial payments” in accordance with par. E—509.1 applying to 
partial deliveries accepted by Govt. under contract, or partial payments 
on contract termination claims, where contract provides for prompt pay- 
ment discount from date of delivery, either to carrier or at destination, or 
from date correct invoice is received, if later than delivery date, Govt. is 
entitled to discount on progress payment recouped from partial delivery 
invoice, even if deducted from partial delivery payment made after 
expiration of discount period, discount period running only on delivery 
payment 
“‘Receipts”’ 


Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as “receipts” under sec. 11.1 of 
Standardized Govt. Travel Regs. ubsent indication of payment, invoices 
indicating credit was extended to employee on basis he was traveling 
on official business and was authorized to lease vehicle, Govt. could be 
held liable in event of nonpayment by employee. Therefore, as invoices 
are not “receipts,” reimbursement may not be made until employee 
furnishes satisfactory evidence of payment of charges 
“Res ipsa loquitur’’ 

Application of doctrine of res ipsa loquitur for finding negligence in 
Govt.’s failure to make repairs at particular location for steam thereby 
making the Govt. liable for breach of contract to furnish steam is 
erroneous as matter of law since contract did not specify that Govt. 
was to furnish steam at any particular time or location, and no evidence 
of any lack of diligence to infer negligence on part of Govt. is shown; 
therefore, application of res ipsa loqguitur doctrine which is doctrine in 
law of torts is not proper 
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WORDS AND PHRASES—Continued 
‘‘Tape recordings’”’ 

Authority in act of July 20, 1961 (31 U.S.C. 530a) to pay in advance 
for subscriptions to newspapers, magazines, periodicals and ‘‘other 
publications” may not be extended to include tape recordings, absent 
such indication in legislative history of 1961 act. Therefore, Veterans 
Admin. may not make payment in advance for l-year subscriptions to 
magnetic tape recordings containing digests of material from medical 
journals, meetings, seminars, etc., notwithstanding resultant savings__-_ 
‘*TAPER”’ appointment 

Retired officer of Regular component of armed services who was 
given “TAPER” appointment (temporary appointment pending estab- 
lishment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which his original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment 
‘*Year’’ 

The 1-year interval between wage increases provided by Kiess Act 
(44 U.S.C. 40) for employees in printing trades whose wages, salary 
and compensation are determined under conference provisions of act 
may not be interpreted as 52 weeks instead of calendar year in order to 
overcome administrative problems created by different waiting periods 
used by Government Printing Office in determining entitlement of 
other than employees under Kiess Act to pay increases, term “‘year’ 
covering period from given date in 1 year to close of immediately pre- 
ceding date in following year, in absence of indication to contrary, 
compensation under act is not subject to change prior to expiration of 
1 year from date rates were last determined __- gis or 

WUNDERLICH ACT. (See Contracts, disputes, finality of administrative 
findings, Wunderlich Act and decision effect) 
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